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EXECUTIVE  ORDER  12473 

MANUAL  FOR  COURTS-MARTIAL,  UNITED  STATES,  1984 

By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  of  the  United  States  and  by  Chapter 
47  of  Title  10  of  the  United  States  Crxle  (Uniform  Code  of  Military  Justice).  I  hereby  prescribe  the  follovsini; 
Manual  for  Courts-Martial  to  be  designated  as  "Manual  for  Courts-Martial.  United  States.  ldS4." 

This  Manual  shall  take  effect  on  .August  1.  1984.  with  respect  to  all  court-martial  processes  taken  on  and 
after  that  date:  Provided.  That  nothing  contained  in  this  Manual  shall  be  construed  to  invalidate  any  restraint, 
investigation,  referral  of  charges,  designation  or  detail  of  a  military  judge  or  counsel,  trial  in  which  arraignment 
had  been  had.  or  other  action  begun  prior  to  that  date,  and  any  such  restraint,  investigation,  trial,  or  other  action 
may  be  completed  in  accordance  with  applicable  laws,  executive  orders,  and  regulations  in  the  same  manner 
and  with  the  same  effect  as  if  this  Manual  had  not  been  prescribed;  Provided  furilwr.  That  Rules  for  Courts- 
Martial  908.  1 10.3(J).  1 105-1 107.  1 1 10-1 114.  1201.  and  I20.J  shall  not  apply  to  any  case  in  which  the  findings 
and  sentence  were  adjudged  by  a  court-martial  before  August  I.  1984.  and  the  post-trial  and  appellate  review 
of  such  cases  shall  be  completed  in  accordance  w  ith  applicable  laws.  Executive  orders,  and  regulations  in  the 
same  manner  and  with  the  same  effect  as  if  this  Manual  had  not  been  prescribed;  Provided  further.  That  nothing 
contained  in  this  Manual  shall  be  construed  to  make  punishable  any  act  done  or  omitted  prior  to  August  1 .  1984. 
which  was  not  punishable  when  done  or  omitted;  Provided  further.  That  nothing  in  part  IV'  of  this  Manual  shall 
be  construed  to  invalidate  the  prosecution  of  any  offense  committed  before  the  effective  date  of  this  Manual; 
Provided  further.  That  the  maximum  punishment  for  an  offense  committed  prior  to  August  1.  1984.  shall  not 
exceed  the  applicable  limit  in  effect  at  the  time  of  the  commission  of  such  offense;  Provided  further.  That  for 
offenses  committed  prior  to  August  I.  1984.  for  which  a  sentence  is  adjudged  on  or  after  August  I.  1984.  if 
the  maximum  punishment  authorized  in  this  Manual  is  less  than  that  previously  authorized,  the  lesser  maximum 
authorized  punishment  shall  apply;  And  provided  further.  That  Pan  V  of  this  Manual  shall  not  apply  to  nonjudicial 
punishment  proceedings  which  were  initiated  before  August  I.  1984.  and  nonjudicial  punishment  proceedings 
in  such  cases  shall  be  completed  in  accordance  with  applicable  laws.  Executive  orders,  and  regulations  in  the 
same  manner  and  with  the  same  effect  as  if  this  Manual  had  not  been  prescribed. 

The  Manual  for  Courts-Martial.  1969.  United  States  (Revised  edition),  prescribed  by  Executive  Order  No. 
11476.  as  amended  by  Executive  Order  Nos.  118.^5.  12018.  12198.  I22.V.  I2.W6.  I2.'>i4().  I2.^8.T  and  12460 
is  hereby  rescinded,  effective  August  I.  1984. 

The  Secretary  of  Defense  shall  cause  this  Manual  to  be  revised  annually  and  shall  recommend  to  the  President 
any  appropriate  amendments. 

The  Secretary  of  Defense,  on  behalf  of  the  President,  shall  transmit  a  copy  of  this  Order  to  the  Congress 
of  the  United  States  in  accord  with  Section  8.J6  of  Title  10  of  the  United  States  Code. 
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(4)  Evidence  of  aggravation  .  11-142 

(5)  Evidence  of  rehabilitative  potential  .  11-142 

(c)  Matter  to  be  presented  by  the  defense  .  11-142 

(1)  In  general  .  11-142 

(A)  Matter  in  extenuation  .  11-142 

(B)  Matter  in  mitigation .  11-142 

(2)  Statement  by  the  accused  .  11-143 

(A)  In  general  .  11-143 

(B)  Testimony  of  the  accused  .  11-143 

(C)  Unsworn  statement  .  11-143 

(3)  Rules  of  evidence  relaxed .  11-143 

(d)  Rebuttal  and  surrebuttal  .  11-143 

(e)  Production  of  witnesses  .  11-143 

(1)  In  general  .  11-143 

(2)  Limitations  .  U-143 

(f)  Additional  matters  to  be  considered  .  11-144 

(g)  Argument  .  11-144 

Rule  f 002.  Ssntence  determination  .  11-144 

Rule  1003.  Punishments  .  11-144 

(a)  In  general  .  11-144 

(b)  Authorized  punishments  .  11-144 

(c)  Limits  on  punishments  .  11-147 

(1)  Based  on  offenses  .  11-147 

(A)  Offenses  listed  in  Part  IV  .  11-147 

(i)  Maximum  punishment  .  11-147 

(ii)  Other  punishments  .  11-147 

(B)  Offenses  not  listed  in  Part  IV  .  11-147 

(i)  Included  or  related  offenses  .  11-147 

(ii)  Not  included  or  related  offenses  .  11-147 

(C)  Multiplicity  .  11-147 

(2)  Based  on  rank  of  accused  .  11-148 

(A)  Commissioned  or  warrant  officers,  cadets,  and  midshipmen  .  11-148 

(B)  Enlisted  persons  .  11-148 

(3)  Based  on  other  rules .  11-148 

(d)  Circumstances  permitting  increased  punishments .  11-148 

( 1 )  Three  or  more  convictions  .  11-148 

(2)  Two  or  more  convictions  .  11-149 

(3)  Two  or  more  offenses  .  11-149 

Rule  1004.  Capital  cases  .  11-149 

(a)  In  general  .  11-149 

(b)  Procedure  .  11-149 

(1)  Notice .  11-149 

(2)  Evidence  of  aggravating  circumstances .  11-149 

(3)  Evidence  in  extenuation  and  mitigation  .  11-149 

(4)  Necessary  findings  .  11-149 
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|5)  Basis  tor  findings  . 

(6)  Instructions  . 

(7)  Voting  . 

(8)  Announcement  . 

(c)  Aggravating  circumstances . 

(d)  Spying  . 

(e)  Other  penalties  . 

Rule  1005.  Instructions  on  sentence  . 

(a)  In  general  . 

(b)  '  hen  given  . 

(c)  Requests  for  instructions . 

(d)  How  given  . 

(e)  Required  instructions . 

(f)  Waiver . 

Rule  1006.  Deliberations  and  voting  on  sentence  . 

(a)  In  general  . 

(b)  Deliberations  . 

(e)  Proposal  of  sentences  . 

(d)  Voting  . 

( 1 )  Duty  of  members  . 

(2)  Secret  ballot  . 

(3)  PriKedure  . 

(A)  Order . 

(B)  Counting  votes  . 

(4)  Number  of  votes  required  . 

(A1  Death . 

(B)  Confinement  for  life  or  more  than  10  years  . 

(C)  Other  . 

(5)  Mandatory  sentence  . 

(6)  Effect  of  failure  to  agree . 

(e)  Action  after  a  sentence  is  reached  . 

Rula  1007.  Announcement  of  sentence  . 

(a)  In  general  . 

(b)  Erroneous  anntnincement  . 

(c)  Polling  prohibited  . 

Rule  1008.  Impeachment  of  sentence  . 

Rule  1009.  Reconsideration  of  sentence  . 

(a)  Time  for  reconsideration . 

(b)  Limitations  . 

(c)  Initiation  of  reconsideration  . 

( 1 )  By  members  . 

(2)  By  military  judge  . 

(A)  Adjudged  by  military  judge . 

(B)  Reached  by  members  . 

(3)  By  convening  authority  . 

(d)  Procedure  with  members  . 

(1)  Instructions  . 

(2)  Voting  . 

(3)  Number  of  votes  required  . 

(A)  With  a  view  to  increasing  . 

(B)  With  a  view  to  decreasing  . 

(4)  Successful  vote  . 

Rula  1010.  Advice  concerning  post-trial  and  appellate  rights  . 

(a)  Advice  . 

(b)  Inquiry . 

Rule  1011.  Adjournment  . 

Chapter  XI.  Post-Trial  Procedure 

Rule  1101.  Report  of  result  of  trial;  post-trial  restraint;  deferment  of  confinement 

(a)  Report  of  the  result  of  trial  . 

fb)  Post-trial  confinement  . 
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(1)  In  general  . 

(2)  Who  may  order  confinement  . 

(3)  Confinement  on  other  grounds  . 

Deferment  of  confinement  . 

(1)  In  general  . 

(2)  Who  may  defer  . 

(3)  Action  on  deferment  request  . 

(4)  Orders  . 

(5)  Restraint  when  deferment  is  granted 

(6)  End  of  deferment  . 

(7)  Rescission  of  deferment  . 

(A)  Who  may  rescind . 

(B)  Action  . 

(C)  Execution  . 

(D)  Orders  . 


Rule  1102.  Post-trial  sessions  . 

(a)  In  general  . 

(b)  Purpose  . 

( 1 )  Proceedings  in  revision  . 

(2)  Article  39(a)  sessions . 

(c)  Matters  not  subject  to  post-trial  sessions 

(d)  When  directed  . 

(e)  Procedure  . 

(1)  Personnel . 

(2)  Action  . 

(3)  Record  . 


Rule  1103.  Preparation  of  record  of  trial  . 

(a)  In  general  . 

(b)  General  courts-martial . 

(1)  Responsibility  for  preparation  . 

(2)  Contents . 

(A)  In  general  . 

(B)  Verbatim  transcript  required  . 

(C)  Verbatim  transcript  not  required  . 

(D)  Other  matters . 

(3)  Matters  attached  to  the  record  . 

(c)  Special  couits-martial  . 

(1)  Involving  a  bad-conduct  discharge  . 

(2)  Not  involving  a  bad-conduct  discharge  . 

(d)  Summary  courts-martial  . 

(e)  Acquittal;  termination  prior  to  findings  . 

(0  Loss  of  notes  or  recordings  of  the  proceedings  . 

(g)  Copies  of  the  record  of  trial  . 

(1)  General  and  special  courts-martial  . 

(A)  In  general . 

(B)  Additional  copies  . 

(2)  Summary  couits-martial  . 

(h)  Security  classification  . 

(i)  Examination  and  correction  before  authentication  . 

( 1 )  General  and  special  courts-martial  . 

(A)  Examination  and  correction  by  trial  counsel . 

(B)  Examination  by  defense  counsel  . 

(2)  Summary  courts- martial  . 

(j)  Videotape  and  similar  records . 

(1)  Recording  proceedings . . 

(2)  Preparation  of  written  record  . 

(3)  Military  exigency  . 

(4)  Further  review  . . 

(A)  Cases  reviewed  by  the  Court  of  Military  Review  ... 

(B)  Cases  not  review^  by  the  Court  of  Military  Review 

(5)  Accused's  copy  . 


Rult  1104.  Rscordt  of  trial:  autfiantfcatlon;  sarvica;  loaa;  corractlon;  forwarding 

(a)  Authentication  . 

(I)  In  general  . 
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(2)  General  and  special  courts-martial  . 

(A)  Authentication  by  the  military  judge . 

(B)  Substitute  authentication . 

(3)  Summary  courts-martial  . 

(b)  Service . 

( 1 )  General  and  special  courts-martial  . 

(A)  Service  of  record  of  trial  on  accused  . 

(B)  Proof  of  service  of  record  of  trial  on  accused  . 

(C)  Substitute  service  . 

(D)  Classified  information . , . 

(i)  Forwarding  to  convening  authority . 

(ii)  Responsibility  of  the  convening  authority  . 

(iii)  Contents  of  certificate  . 

(2)  Summary  courts-martial  . 

(c)  Loss  of  record  . 

(d)  Correction  of  record  after  authentication;  certificate  of  correction  . 

( 1 )  In  general  . 

(2)  Procedure  . 

(3)  Authentication  of  certificate  of  correction;  service  on  the  accused  . 

(e)  Forwarding  . 

Rule  1105.  Matters  submitted  by  the  accused  . 

(a)  in  general  . 

(b)  Matters  which  may  be  submitted  . 

(c)  Time  periods  . 

( 1 )  General  courts-martial  and  special  courts-martial  in  which  a  bad-conduct  discharge  was  adjudged 

(2)  Other  special  courts-martial  . 

(3)  Summary  courts-martial  . 

(4)  Post-trial  sessions  . 

(5)  Good  cause  . 

(d)  Waiver . 

( 1 )  Failure  to  submit  matters  . 

(2)  Submission  of  matters  . 

(3)  Written  waiver . 

(4)  Absence  of  accused  . 

Rule  1106.  Reoommendstion  of  the  staff  judge  advocate  or  legal  officer  . 

(a)  In  general  . 

(b)  Disqualification  . 

(c)  When  the  convening  authority  has  no  staff  judge  advocate  . 

( 1 )  When  the  convening  authority  does  not  have  a  staff  judge  advocate  or  legal  officer  or  that  person 

is  disqualified  . 

(2)  When  the  convening  authority  has  a  legal  officer  but  wants  the  recommendation  of  a  staff  judge 

advocate  . 

(d)  Form  and  content  of  recommendation . 

( 1 )  In  general  . 

(2)  Form . 

(3)  Required  contents  . 

(4)  Legal  errors  . 

(5)  Optional  matters  . 

(6)  Effect  of  error  . 

(e)  No  findings  of  guilty  . 

(0  Service  of  recommendation  on  defense  counsel;  defense  response  . 

( 1 )  Service  of  recommendation  on  defense  counsel  . 

(2)  Counsel  for  the  accused  . 

(3)  Record  of  trial  . 

(4)  Response  . 

(5)  Time  period  . 

(6)  Waiver  . 

(7)  New  matter  in  addendum  to  recommendation  . 
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;»r7t  (b)  General  considerations  .  11-172 

( 1 )  Discretion  of  convening  authority .  11-172 

(2)  When  action  may  be  taken  .  11-172 
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(3)  Matters  considered  . 

(A)  Required  matters  . 

(B)  Additional  matters  . 

(4)  When  prcKeedings  resulted  in  finding  of  not  guilty  or  there  was  a  ruling  amounting  to  a  finding  of 

not  guilty  . 

(5)  Action  when  accused  lacks  mental  capacity  . 

(c)  Action  on  findings  . 

(d)  Action  on  the  sentence  . 

( 1 )  In  general  . 

(2)  Determining  what  sentence  should  be  approved  . 

(3)  Limitations  on  sentence  based  on  record  of  trial  . 

(e)  Ordering  rehearing  or  other  trial . 

( 1 )  Rehearing  . 

(A)  In  general  . 

(B)  When  the  convening  authority  may  order  a  rehearing  . 

(C)  Limitations . 

(i)  Sentence  approved  . 

(ii)  Lack  of  sufficient  evidence  . 

(iii)  Rehearing  on  sentence  only  . 

(D)  Additional  charges  . 

(E)  Lesser  included  offenses  . 

(2)  “Other"  trial  . 

(f)  Contents  of  action  and  related  matters  . 

(1)  In  general  . 

(2)  Modification  of  initial  action  . 

(3)  Findings  of  guilty  . 

(4)  Action  on  sentence  . 

(A)  In  general  . 

(B)  Execution:  suspension . 

(C)  Place  of  confinement . 

(D)  Custody  or  confinement  pending  appellate  review;  capital  cases  . 

(E)  Deferment  of  service  of  sentence  to  confinement  . 

(F)  Credit  for  illegal  pretrial  confinement  . 

(O)  Reprimand  . 

(5)  Action  on  rehearing  or  new  or  other  trial . 

(A)  Rehearing  or  other  trial  . 

(B)  New  trial  . 

(g)  Incomplete,  ambiguous,  or  erroneous  action . 

(h)  Service  on  accused . 
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Rule  1108.  Suspension  of  execution  of  sentence;  remission  .  11-177 

(a)  In  general  .  11-177 

(b)  Who  may  suspend  and  remit  .  11-177 

(c)  Conditions  of  suspension  .  11-178 

(d)  Limitations  on  suspension  .  11-178 

(e)  Termination  of  suspension  by  remission  .  II- 1 78 


Rule  1109.  Vacation  of  suspension  of  sentence  .  II-I78 

(a)  In  general  .  II- 1 78 

(b)  Timeliness  .  II- 1 78 

(1)  Violation  of  conditions  .  II-178 

(2)  Vacation  proceedings  .  II- 1 78 

(3)  Order  vacating  the  suspension  .  I1-178 

(4)  Interruptions  to  the  period  of  suspension  .  II- 1 78 

(c)  Confinement  of  probationer  pending  vacation  prtKcedings  .  II- 1 78 

( 1 )  In  general  .  II- 1 79 

(2)  Who  may  order  confinement  .  II- 1 79 

(3)  Basis  for  confinement  .  I1-179 

(4)  Review  of  confinement  .  U-179 

(A)  Rights  of  accused  .  1I-I79 

(B)  Rules  of  evidence .  1I-179 

(C)  Decision  .  11-I79 

(d)  Vacation  of  su.spended  general  court-martial  sentence  or  of  a  suspended  special  court-martial  sentence 

including  a  bad-conduct  discharge .  II- 1 79 

(I)  Action  by  officer  having  special  court-martial  jurisdiction  over  probationer  .  11-I79 

(A)  In  general  .  II- 1 79 

(B)  Notice  to  probationer  .  II- 1 80 
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(C)  Hearing  . 

(D)  Record;  recommendation  . 

(E)  Release  from  confinement  . 

(2)  Action  by  officer  exercising  general  court-martial  jurisdiction  over  probationer  . 

(A)  In  general  . 

(B)  Execution  . 

(e)  Vacation  of  a  suspended  special  court-martial  sentence  not  including  a  bad-conduct  discharge  or  of  a 

suspended  summary  court-martial  sentence . 

( 1 )  In  general  . 

(2)  Notice  to  probationer  . 

(3)  Hearing  . 

(4)  Record;  recommendation . 

(5)  Decision . 

Rule  1110.  Waiver  or  withdrawal  of  appellate  review  . 

(a)  In  general  . 

(b)  Right  to  counsel  . 

( 1 )  In  general  . 

(2)  Waiver  . 

(A)  Counsel  who  represented  the  accused  at  the  court-martial  . 

(B)  Associate  counsel  . 

(C)  Substitute  counsel  . 

(3)  Withdrawal  . 

(A)  Appellate  defense  counsel  . 

(B)  Associate  defense  counsel  . 

(C)  No  counsel  . 

(4)  Civilian  counsel  . 

(5)  Record  of  trial  . 

(6)  Consult . 

(c)  Compulsion,  coercion,  inducement  prohibited  . 

(d)  Form  of  waiver  or  withdrawal  . 

(e)  To  whom  submitted  . 

(1)  Waiver  . 

(2)  Withdrawal  . 

(f)  Time  limit . 

( 1 )  Waiver  . 

(2)  Withdrawal  . 

(g)  Effect  of  waiver  or  withdrawal;  substantial  compliance  required  . 

( 1 )  In  general  . 

(2)  Waiver  . 

(3)  Withdrawal  . 

(4)  Substantial  compliance  required  . 

Rule  1111.  Disposition  of  the  record  of  trial  after  action  . 

(a)  General  courts-martial  . 

(1)  Cases  forwarded  to  the  Judge  Advocate  General  . 

(2)  Cases  forwarded  to  a  judge  advocate . 

(b)  Special  courts-martial  . 

( 1 )  Cases  including  an  approved  bad-conduct  discharge  . 

(2)  Other  cases  . 

(c)  Summary  courts-martial  . 

Rule  1112.  Review  by  a  Judge  advocate  . 

(a)  In  general  . 

(b)  Exception  . 

(c)  Disqualification  . 

(d)  Form  and  content  of  review . 

Ic)  Forwarding  to  officer  exercising  general  court-martial  jurisdiction . 

(f)  Action  by  officer  exercising  general  court-martial  jurisdiction . 

tg)  Forwarding  following  review  under  this  rule  . 

( 1 )  Records  forwarded  to  the  Judge  Advocate  General  . 

(2)  Sentence  including  dismissal  . 

(3)  Other  records  . 

Rule  1113.  Execution  of  santences  . 

(a)  In  general  . 

(b)  Punishments  which  the  convening  authority  may  order  executed  in  the  initial  action  . 
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(c)  Punishments  which  the  convening  authority  may  not  order  executed  in  the  initial  action  .  1I-1S5 

(1)  Dishonorable  or  a  bad-conduct  discharge .  11-1X5 

(2)  Dismissal  of  a  commissioned  officer,  cadet,  or  midshipman  .  II  IXh 

0)  Sentences  extending  to  death  .  11-1X6 

(d)  Other  considerations  concerning  the  execution  of  certain  sentences  .  11-1X6 

0)  Death  .  11  1X6 

(2)  Confinement  .  11-1X6 

(A)  Effective  date  of  confinement .  11-1X6 

(B)  Nature  of  the  confinement  .  11-1X6 

(C)  Place  of  confinement .  11-1X6 

(3)  Confinement  in  lieu  of  fine  .  If  1X7 

(4)  Restriction;  hard  labor  without  confinement  .  11-1X7 

(5)  Confinement  on  bread  and  water  or  diminished  rations  .  11-1X7 

(6)  More  than  one  sentence .  11-1X7 

Rule  1114.  Promulgating  orders  .  111X7 

(a)  In  general  .  11-1X7 

(1)  Scope  of  rule  .  11-1X7 

(2)  Purpose  .  11-1X7 

(3)  Summary  courts-martial  .  11-1X7 

ib)  By  whom  issued  .  11-1X7 

(1)  Initial  orders  .  11-1X7 

(2)  Orders  issued  after  the  initial  action  .  11-1X7 

(A)  When  the  President  or  the  Secretary' concerned  has  taken  final  action  .  11-1X7 

(B)  Other  cases  .  II-IXX 

(c)  Contents  .  II-IXX 

(1)  In  general  .  II-IXX 

(2)  Dates  .  11-188 

(3)  Order  promulgated  regardless  of  the  result  of  trial  or  nature  of  the  action  .  11-188 

(d)  Orders  containing  classified  information  .  II-IXX 

(e)  Authentication  .  11-1X8 

(0  Distribution  .  11-188 

Chapter  XII.  Appeals  and  Review 

Rule  1201.  Action  by  the  Judge  Advocate  General .  II- 1 89 

(a)  Cases  required  to  be  referred  to  a  Court  of  Military  Review  .  II- 1 89 

(b)  Cases  reviewed  by  the  Judge  Advocate  General  .  II- 1 89 

(1)  Mandatory  examination  of  certain  general  courts-martial .  II- 1 89 

(2)  Mandatory  review  of  cases  forwarded  under  R.C.M.  ni2(gHl)  .  11-189 

(3)  Review  by  the  Judge  Advocate  General  after  final  review  .  11-I89 

(A)  In  general  .  II- 1 89 

(B)  Procedure  .  11-190 

(C)  Time  limits  on  applications  .  II-190 

(4)  Rehearing  .  II- 1 90 

(c)  Remission  and  suspension  .  II- 1 90 

Rulo  1202.  Appollate  counsol .  11-190 

(a)  In  general  .  11-190 

(b)  Duties  .  11-190 

( 1 )  Appellate  Government  counsel  .  11-190 

(2)  Appellate  defense  counsel .  11-190 

Rule  1203.  Rsviaw  by  a  Court  of  Military  Review  .  11-191 

(a)  In  general  .  11-191 

(b)  Cases  reviewed  by  a  Court  of  Military  Review  .  11-191 

(c)  Action  on  cases  reviewed  by  a  Court  of  Military  Review .  11-191 

(1)  Forwarding  by  the  Judge  Advocate  General  to  the  Court  of  Military  Appeals .  11-191 

(2)  Action  when  sentence  is  set  aside  .  11-192 

(3)  Action  when  sentence  is  affirmed  in  whole  or  part  .  11-192 

(A)  Sentence  requiring  approval  by  the  President .  11-192 

(B)  Other  ca.ses  .  11-192 

(4)  Remission  or  suspension  .  11-192 

(d)  Notification  to  accused  .  11-192 

(1)  Notification  of  decision  .  11-192 

(2)  Notification  of  right  to  petition  the  Court  of  Military  Appeals  for  review  .  11-192 

(3)  Receipt  by  the  accused — disposition  .  11-193 

(e)  Cases  not  reviewed  by  the  Court  of  Military  Appeals  .  11-193 
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(0  Scope  . 

Rul«  1204.  Review  by  the  Court  of  Military  Appeals . 

(a)  Cases  reviewed  by  the  Court  of  Military  Appeals . 

(b)  Petition  by  the  accused  for  review  by  the  Court  of  Military  Appeals 

(1)  Counsel  . 

(2)  Forwarding  petition  . 

(c)  Action  on  decision  by  the  Court  of  Military  Appeals . 

( 1 )  in  general  . 

(2)  Sentence  requiring  approval  of  the  President . 

(3)  Sentence  requiring  approval  of  the  Secretary  concerned  . 

(4)  Decision  subject  to  review  by  the  Supreme  Court  . 

Rule  1205.  Review  by  the  Supreme  Court  . 

(a)  Cases  subject  to  review  by  the  Supreme  Court  . 

(b)  Action  by  the  Supreme  Court  . 

Rule  1206.  Powers  and  responsibilities  of  the  Secretary  . 

(a)  Sentences  requiring  approval  by  the  Secretary  . 

(b)  Remission  and  suspension  . 

( 1 )  In  general  . 

(2)  Substitution  of  discharge . 

(3)  Sentence  commuted  by  the  President . 

Rule  1207.  Sentences  requiring  approval  by  the  President  . 

Rule  1208.  Restoration  . 

(a)  New  Trial  . 

(b)  Other  cases . 

Rule  1209.  Finality  of  courtS'martlal  . 

(a)  When  a  conviction  is  final  . 

(b)  Effect  of  finality  . 

Rule  1210.  New  trial  . 

(a)  In  general  . 

(b)  Who  may  petition . 

(c)  Form  of  petition  . 

(d)  Effect  of  petition . 

(c)  Who  may  act  on  petition  . 

(f)  Grounds  for  new  trial  . 

( 1 )  In  general  . 

(2)  Newly  discovered  evidence  . 

(3)  Fraud  on  court-martial  . 

(g)  Action  on  the  petition  . 

( 1 )  In  general  . 

(2)  Courts  of  Military  Review;  Court  of  Military  Appeals . 

(3)  The  Judge  Advocates  General  . 

(h)  Action  when  new  trial  is  granted  . 

( 1 )  Forwarding  to  convening  authority . 

(2)  Charges  at  new  trial  . 

(3)  Action  by  convening  authority  . 

(4)  Disposition  of  record  . 

(5)  Court-martial  orders  . 

(6)  Action  by  persons  charged  with  execution  of  the  sentence  . 

Chapter  XIII.  Summary  Courts-Martial 

Rule  1301.  Summary  courts-martial  generally  . 

(a)  Composition . 

(b)  Function  . 

(c)  Jurisdiction  . 

(d)  Punishment . 

( 1 )  Limitations — amount  . 

(2)  Limitations — pay  grade . 

(e)  Counsel  . 

(f)  Power  to  obtain  witnesses  and  evidence . 

(g)  Secretarial  limitations  . 

Rule  1302.  Convening  a  summary  courts-martial  . 

(a)  Who  may  convene  summary  courts-martial . 
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(bl  When  comenmg  authority  is  aceuscr  .  11-202 

(c)  PriKcdurc  .  11-202  .  .  ■ 

Rule  1303.  Right  to  object  to  trial  by  summary  court-martial  .  11202 

Rule  1304.  Trial  procedure  .  11202 

(a)  Pretrial  duties  .  11-202 

( 1 )  hxamination  of  file  .  11-202 

i2l  Report  of  irreuulanty  .  11-202 

(2)  Correetion  and  amendment  .  11-202 

(b)  Summary  court-martial  procedure  .  11-202 

III  Preliminary  procccdine  .  11-202 

l2)  Trial  procccdine  .  11-204 

(A)  Obieclion  to  trial  .  11-204 

iBi  Arraienmeni . 11-204 

(Cl  .Motions . 11-204 

ID)  Pleas  .  11-204 

III  Not  euilty  pleas  .  11-204 

III!  Guilty  pleas  .  11-204 

(ml  Rejeced  euilty  picas  .  11-204 

(IV I  No  pica  .  11-204 

(\l  Chaneed  pleas  .  11-20.2 

(hi  Presentation  of  evidence . 11-20.2 

(Fi  Findines  and  sentence . 11-20.2 

Rule  1305.  Record  of  trial  .  11-205 

(al  In  general  .  11-205 

(bl  Contents  .  11-206 

(cl  Authcnticalmn  .  11-206 

(dl  .Medical  certificate  .  11-206 

(el  Forwarding  copies  of  the  record .  11-206 

111  Accused's  copy  .  11-206 

(Al  -Service  . 11-126 

(Bl  Receipt  .  11-126 

(Cl  Classified  information  .  11-126  , 

(2)  Forwarding  to  the  convening  authority  .  11-126 

(.5 1  Further  disposition  .  11-126 

Rule  1306.  Post-trial  procedure  .  11-126 

(a)  Matters  submitted  by  the  accused  .  11-126 

(b)  Convening  authority's  action .  11-126 

(1)  Who  shall  act  .  11-126 

(2)  Action  .  11-126 

(.5)  Signature  .  11-126 

(4)  Subsequent  action  .  11-207 

(e)  Review  by  a  judge  advocate  .  11-207 

(d)  Review  by  the  Judge  Advixiate  General  .  11-207 

Part  III  MILITARY  RULES  OF  EVIDENCE 

Seclion  f.  GENERAL  PROVISIOSS  .  Ill- 1 


Rule  101.  Scope  .  111-1 

(a)  Applicability  .  111-1 

(b)  Secondary  sources  .  Ill-l 

(c)  Rule  of  construction .  lll-l 

Rule  102.  Purpose  and  construction  .  lll-l 

Rule  103.  Rulings  on  evidence  .  lll-l 

(a)  hffect  of  erroneous  ruling  .  lll-l 

III  Objection .  lll-l 

(21  Offer  of  pr<.Kd  .  111-1 

(b)  Record  of  offer  and  ruling  .  lll-l 

(c)  Hearing  of  members  .  lll-l 

(d)  Plain  error .  lll-l 

Rule  104.  Preliminary  questions  .  Ill  I  •V-” 

(a)  Questions  of  admissibility  generally  .  Ill  I  v'-.-'- 

(b)  Relevancy  conditioned  on  fact  .  1112  '' 

(c)  Hearing  of  members  .  111-2 
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(d)  Testimony  by  accused  . 

(e)  Weight  and  credibilit)  . 

Rui*  105.  LImKed  admissibility  . 

Rul«  106.  Remainder  of  or  related  writings  or  recorded  statements  . 

Section  n  JUDICIAL  NOTICE  . 

Rule  201 .  Judicial  notice  of  adjudicative  facts  . 

(a)  Scope  of  rule  . 

(b)  Kinds  of  facts  . 

(c)  When  discretionary  . 

(d)  When  mandatory  . . 

(e)  Opportunity  to  be  heard  . 

(f)  Time  of  taking  notice  . 

(g)  Instructing  members . 

Rule  201  A.  Judicial  notice  of  law  . 

(a)  Domestic  law . 

(b)  Foreign  law  . 

Section  III.  EXCLUSIONARY  RULES  AND  RELATED  MATTERS  CONCERNING  SELE  INCRIMIN.MION . 
SEARCH  AVD  SEIZURE.  AND  EYEWITNESS  IDENTIFICATION  . 

Rule  301.  Privilege  concerning  compulsory  self-incrimination  . 

(a)  General  rule  . 

(b)  Standing  . 

( 1 )  In  general  . 

(2)  Judicial  advice  . 

(c)  Exercise  of  the  privilege  . 

( 1 )  Immunity  generally . 

(2)  Notification  of  immunity  or  leniency . 

(d)  Waiver  by  a  witness  . 

(e)  Waiver  by  the  accused  . 

(f)  Effect  of  claiming  the  privilege  . 

(1)  Generally  . 

(2)  On  cross-examination . 

(3)  Pretrial  . 

(g)  Instructions . 

Rula  302.  Privllaga  concaming  mental  examination  of  an  accused . 

(a)  General  rule  . 

(b)  Exceptions  . 

(c)  Release  of  evidence  . 

(d)  Noncompliance  by  the  accused . 

(e)  Procedure  . 

Rule  303.  Degrading  questions  . 

Rule  304.  Confessions  and  admissions  . 

(a)  General  rule  . 

(b)  Exception  . 

(c)  Definitions  . 

( 1 )  Confession  . 

(2)  Admission  . 

(3)  Involuntary  . 

(d)  Procedure  . 

(1)  Disclosure  . 

(2)  Motions  and  objections  . 

(3)  Specificity  . 

(4)  Rulings . 

(5)  Effect  of  guilty  plea  . 

(e)  Burden  of  proof  . 

( 1 )  In  general  . 

(2)  Weight  of  the  evidence  . 

(3)  Derivative  evidence  . 

(f)  Defense  evidence  . 

(g)  Corroboration . 

( 1 )  Quantum  of  evidence  needed . 

(2)  Procedure  . 
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(h)  Miscellaneous  . . 

1 1 )  Oral  statements  . 

12)  Completedness  . 

(3)  Certain  admissions  by  silence  . 

Rule  305.  Warnings  about  rights . 

(a)  General  rule  . 

(b)  Definitions  . 

( 1 )  Persons  subject  to  the  code  . 

1 2)  Interrogation  . 

(c)  Warnings  concerning  the  accusation,  right  to  remain  silent,  and  use  of  statements 

(d)  Counsel  rights  and  warnings  . 

( 1 )  General  rule  . 

(2)  Counsel  . 

(e)  Notice  to  counsel  . 

(0  Exercise  of  rights  . 

(g)  Waiver . 

( 1 )  General  rule  . 

(2)  Counsel  . 

(h)  Nonmilitary  interrogations  . 

( I )  General  rule  . 

(2 1  Foreign  interrogations  . 

Rule  306.  Statements  by  one  of  several  accused  . 

Rule  31 1 .  Evidence  obtained  from  unlawful  searches  and  seizures  . 

(a)  General  rule  . 

( 1 )  Objection . 

(2)  Adequate  interest . 

(b)  Exception  . 

(c)  Nature  of  search  or  seizure  . 

( 1 )  Military  personnel . 

(2)  Other  officials  . 

(3)  Officials  of  a  foreign  government . 

(d)  Motions  to  suppress  and  objections  . 

(1)  Disclosure  . 

(2)  Motion  or  objection  . 

(3)  Specificity  . 

(4)  Rulings . 

(e)  Burden  of  proof  . 

( 1 )  In  general  . 

(2)  Derivative  evidence  . 

(3)  Specific  motions  or  objections . 

(0  Defense  evidence  . 

(g)  Scope  of  nwtions  and  objections  challenging  probable  cause . 

( 1 )  Generally  . 

(2)  False  statements . 

(h)  Objections  to  evidence  seized  unlawfully  . 

(i)  Effect  of  guilty  plea . 

Rule  312.  Body  views  and  Intrusions  . 

(a)  General  rule  . 

(b)  Visual  inspections  of  the  btidy  . 

( 1 )  Consensual  . 

(2)  Involuntary  . 

(c)  Intrusion  into  body  cavities  . 

( 1 )  For  purposes  of  seizure  . 

(2)  For  purposes  of  search . 

(d)  Extraction  of  body  fluids  . 

le)  Other  intrusive  searches  . 

(f)  Intrusions  for  valid  medical  purposes  . 

(g)  Medical  qualifications  . 
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Rule  313.  Inspections  and  inventories  in  the  armed  forces 

(a)  General  rule  . 

(b)  Inspections  . 

(c)  Inventories  . 
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Rule  314.  Searches  not  requiring  probable  cause . 

(a)  General  rule  . 

(b)  Border  searches . 

(c)  Searches  upon  entry  to  or  exit  from  United  States  installations,  aircraft,  and  vessels  abroad  . . , 

(d)  Searches  of  government  property  . 

(e)  Consent  searches . 

(1)  General  rule  . 

(2)  Who  may  consent  . 

(3)  Scope  of  consent  . 

(4)  Voluntariness  . 

(5)  Burden  of  proof . 

(0  Searches  incident  to  a  lawful  stop  . 

(1)  Stops . 

(2)  Frisks  . 

(3)  Motor  vehicles  . 

(g)  Searches  incident  to  a  lawful  apprehension  . 

( 1 )  General  rule  . 

(2)  Search  for  weapons  and  destructible  evidence  . 

(3)  Examination  for  other  persons . 

(h)  Searches  within  jails,  confinement  facilities,  or  similar  facilities  . 

(i)  Emergency  searches  to  save  life  or  for  related  purposes  . 

(j)  Searches  of  open  fields  or  woodlands . 

(k)  Other  seizures  . 

Rule  315.  Probable  cause  searches  . 

(a)  General  rule  . 

(b)  Definitions  . 

( 1 )  Authorization  to  search  . 

(2)  Search  warrant  . 

(c)  Scope  of  authorization . 

(1)  Persons . 

(2)  Military  property  . 

(3)  Persons  and  property  within  military  control . 

(4)  Nonmilitary  property  within  a  foreign  country  . 

(d)  Power  to  authorize  . 

(1)  Commander  . 

(2)  Military  judge  . 

(e)  Power  to  search . 

(f)  Basis  for  search  authorizations  . 

( 1 )  Probable  cause  requirement  . 

(2)  Probable  cause  determination . 

(g)  Exigencies  . 

(1)  Insufficient  time  . 

(2)  Lack  of  communications  . 

(3)  Search  of  operable  vehicle  . 

(4)  Not  required  by  Constitution  . 

(h)  Execution  . 

(1)  Notice . 

(2)  Inventory  . 

(3j  Foreign  searches  . 

(4)  Search  warrants  . 

Rule  316.  Seizures  . 

(a)  General  rule  . 

(b)  Seizure  of  property . 

(c)  Apprehension . 

(d)  Seizure  of  property  or  evidence  . 

( 1 )  Abandoned  property  . 

(2)  Consent  . 

(3)  Government  property  . 

(4)  Other  property  . 

(A)  Authorization . 

(B)  Exigent  circumstances . 

(C)  Plain  view  . 

(5)  Temporary  detention  . 

(e)  Power  to  seize  . 

(f)  Other  searches  . 
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Rule  317.  Interception  of  wire  and  oral  communications  . 

(a)  General  rule  . 

(b)  Authorization  for  judicial  applications  in  the  United  States  . 

(c)  Regulations . 

Rule  321.  Eyewitness  identification  . 

(a)  General  rule  . 

(1)  Admissibility  . 

(2)  Exclusionary  rule  . 

(b)  Definition  of  "unlawful'’  . 

( 1 )  Lineups  and  other  identification  priKcsses  . 

(2)  Lineups:  right  to  counsel . 

(A)  Military  lineups  . 

(B)  Nonmilitary  lineups  . 

(c)  Motions  to  suppress  and  objections  . 

( 1 )  Disclosure  . 

(2)  Motion  or  objection  . 

(3)  Specificity  . 

(d)  Burden  of  proof  . 

( 1 )  Right  to  counsel  . 

(2)  Unreliable  identification  . 

(e)  Defense  evidence  . 

(f)  Rulings  . 

(g)  Effect  of  guilty  pleas  . 

Section  IV.  RELEVANCY  AND  ITS  LIMITS . 

Rule  401.  Definition  of  “relevant  evidence"  . 

Rule  402.  Relevant  evidence  generally  admissible;  Irrelevant  evidence  inadmissible . 

Rule  403.  Exclusion  of  reievant  evidence  on  grounds  of  prejudice,  confusion,  or  waste  of  time  . 

Rule  404.  Character  evidence  not  admissibie  to  prove  conduct;  exceptions;  other  crimes  . 

(a)  Character  evidence  generally . 

( 1 )  Character  of  the  accused  . 

(2)  Character  of  victim . 

(3)  Character  of  witness . 

(b)  Other  crimes,  wrongs,  or  acts . 

Rule  405.  Methods  of  proving  character . 

(a)  Reputation  or  opinion  . 

(b)  Specific  instances  of  conduct  . 

(c)  Affidavits  . 

(d)  Definitions  . 

Rule  406.  Habit;  routine  practice . 

Rule  407.  Subsequent  remedial  measures . 

Rule  408.  Compromise  and  offer  to  compromise  . 

Rule  409.  Payment  of  medical  and  similar  expenses  . 

Rule  410.  Inadmissibility  of  pleas,  plea  discussions,  and  related  statements  . 

(a)  In  general  . 

(b)  Definitions  . 

Rule  411.  Liability  insurance  . 

Rule  412.  Nonconsensual  sexual  offenses;  relevance  of  victim’s  past  behavior  . 

Section  V.  PRIVILEGES  . 

Rule  501.  General  rule  . 

Rule  502.  Lawyer-Client  privilege  . 

(a)  General  rule  of  privilege . 

(b)  Definitions  . 

(c)  Who  may  claim  the  privilege  . 

(d)  Exceptions  . 

( 1 )  Crime  or  fraud  . 

(2)  Claimants  through  same  deceased  client . 

(3)  Breach  of  duty  by  lawyer  or  client . 

(4)  Document  attested  by  lawyer . 
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(5)  Joint  clients 
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Rule  503.  Communications  to  clergy 

(a)  General  rule  of  privilege . 

(b)  Definitions  . 

(c)  Who  may  claim  the  privilege  . 


Rule  504.  Husband-wife  privilege  . 

(a)  Spousal  incapacity  . 

(b)  Confidential  communication  made  during  marriage  . 

( 1 )  General  rule  of  privilege  . 

(2)  Definition  . 

(3)  Who  may  claim  the  privilege . 

(c)  Exceptions  . 

( 1 )  Spousal  ineapacity  only . 

(2)  Spousal  incapacity  and  confidential  communications 

Rule  505.  Classified  Information  . 


General  rule  of  privilege . 

Definitions  . 

( 1 )  Classified  information  . 

(2)  National  security  . 

Who  may  claim  the  privilege  . 

Action  prior  to  referral  of  charges  . 

Pretrial  session  . 

Action  after  referral  of  charges . 

Diselosure  of  elassified  information  to  the  accused . 

( 1 )  Protective  order  . 

(2)  Limited  disclosure . 

(3)  Disclosure  at  trial  of  certain  statements  previously  made  by  a  witness  . 

(A)  Scope . 

(B)  Closed  session . 

(4)  Record  of  trial  . 

Notice  of  the  accused's  intention  to  disclose  classified  information  . 

( 1 )  Notice  by  the  accused  . 

(2)  Continuing  duty  to  notify  . 

(3)  Content  of  notice . 

(4)  Prohibition  against  disclosure  . 

(5)  Failure  to  comply  . 

In  camera  proceedings  for  cases  invoUmg  classified  information . 

( 1 )  Definition  . 

(2)  Motion  for  in  camera  proceeding  . 

(3)  Demonstration  of  national  security  nature  of  the  information . 

(4)  In  camera  proceeding . 

(A)  Procedure  . 

(B)  Standard  . 

(C)  Ruling  . 

(D)  Alternatives  to  full  disclosure . 

(E)  Sanctions  . 

Introduction  of  classified  information  . 

( 1 )  Classified  status . 

(2)  Precautions  by  the  military  judge  . 

(3)  Contents  of  writing,  recording,  or  photograph  . 

(4)  Taking  of  testimony  . 

(5)  Closed  session  . 

(6)  Record  of  trial  . 

Security  procedures  to  safeguard  against  compromise  ot  classified  information  disclosed  to  courts- 

martial  . 


Rule  506.  Government  information  other  than  classified  Information 

(a)  General  rule  of  privilege . 

(b)  Scope  . 

(c)  Who  may  claim  the  privilege  . 

Id)  Action  prior  to  referral  of  charges  . 

(e)  Action  after  referral  of  charges . 

(f)  Pretrial  session  . 

(g)  Disclosure  of  government  information  to  the  accused  . 

(h)  Prohibition  against  disclosure  . 
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(i)  In  camera  proceedings .  111-29 

(1)  Definition  .  111-29 

(2)  Motion  for  in  camera  proceeding  .  111-29 

(3)  Demonstration  of  public  interest  nature  of  the  information  .  111-29 

(4)  In  camera  proceeding .  111-29 

(A)  Procedure  .  111-29 

(B)  Standard  .  111-29 

(C)  Ruling  .  111-29 

(D)  Sanction  .  III-29 

(j)  Introduction  of  government  information  subject  to  a  claim  of  privilege  .  111-29 

(1)  Precautions  by  military  judge  .  111-30 

(2)  Contents  of  writing,  recording,  or  photograph  .  111-30 

(3)  Taking  of  testimony  .  111-30 

(k)  Procedures  to  safeguard  against  compromise  of  government  information  disclosed  to  courts-martial  . . .  111-30 

Rule  507.  Identity  of  informant  .  111-30 

(a)  Rule  of  privilege .  111-30 

(b)  Who  may  claim  the  privilege  .  111-30 

(c)  Exceptions  .  111-30 

(1)  Voluntary  disclosures;  informant  as  witness  .  111-30 

(2)  Testimony  on  the  issue  of  guilt  or  innocence  .  III-30 

(3)  Legality  of  obtaining  evidence  .  111-30 

(d)  Procedures  .  111-30 

Rule  508.  PolHical  vote .  111-31 

Rule  509.  Oellberationa  of  courts  and  juries  .  111-31 

Rule  510.  Waiver  of  privilege  by  voluntary  disclosure .  III-3I 

Rule  511.  Privileged  matter  disclosed  under  compulsion  or  vrlthout  opportunity  to  claim  privilege  .  III-3I 

Rule  512.  Comment  upon  or  inference  from  claim  of  privilege;  Instruction  .  111-31 

(a)  Comment  or  inference  not  permitted .  III-31 

(b)  Claiming  privilege  without  knowledge  of  members  .  111-31 

(c)  Instruction .  111-31 

Section  VI.  WITNESSES .  111-32 

Rule  601.  General  rule  of  competency  .  111-32 

Rule  602.  Lack  of  personal  knowledge  .  III-32 

Rule  603.  Oath  or  affirmation  .  III-32 

Rule  604.  Interpreters  .  111-32 

Rule  605.  Competency  of  mlittsry  judge  as  witness  .  III-32 

Rule  806.  Competency  of  court  members  as  witness  .  111-32 

(a)  At  the  court-martial  .  III-32 

(b)  Inquiry  into  validity  of  findings  or  sentence  .  III-32 

Rule  607.  Who  may  Impeach  .  111-32 

Rule  608.  Evidence  of  character,  conduct,  and  bias  of  witness  .  111-32 

(a)  Opinion  and  reputation  evidence  of  character .  111-32 

(b)  Specific  instances  of  conduct  .  111-33 

(c)  Evidence  of  bias  .  111-33 

Rule  609.  Impeachment  by  evidence  of  conviction  of  crime  .  111-33 

(a)  General  rule  .  111-33 

(b)  Time  limit .  111-33 

(c)  Effect  of  pardon,  annulment,  or  certificate  of  rehabilitation .  111-33 

(d)  Juvenile  adjudications  .  III-33 

(e)  Pendency  of  appeal  .  111-33 

(0  Definition  .  111-33 

Rule  610.  Religious  beliefs  or  opinions  .  111-33 

Rule  611.  Mode  and  order  of  Interrogation  and  presentation  .  111-34 

(a)  Control  by  the  military  judge  .  111-34 

(b)  Scope  by  cross-examination .  111-34 

(c)  Leading  questions .  111-34 
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Rule  612.  Writing  used  to  refresh  memory  . 

Rule  613.  Prior  statements  of  witnesses  . 

(a)  Examining  witness  concerning  prior  statement . 

(b)  Extrinsic  evidence  of  prior  inconsistent  statement  of  witness . 

Rule  614.  Calling  and  interrogation  of  witnesses  by  the  court-martiai  . 

(a)  Calling  by  the  court-martial . 

(b)  Interrogation  by  the  court-martial . 

(e)  Objections . 

Rule  615.  Exclusion  of  witnesses  . 

Section  VII.  OPINIONS  AND  EXPERT  IESII.\^IONy  . 

Rule  701.  Opinion  testimony  by  lay  witnesses . 

Rule  702.  Testimony  by  experts  . 

Rule  703.  Bases  of  opinion  testimony  by  experts  . 

Rule  704.  Opinion  on  ultimate  issue  . 

Rule  705.  Disclosure  of  facts  or  data  underlying  expert  opinion  . 

Rule  706.  Court  appointed  experts . 

(a)  Appointment  and  compensation  . 

(b)  Disclosure  of  employment  . 

(c)  Accused’s  experts  of  own  selection . 

Section  VIII.  HEARSAY  . 

Rule  801.  Definitions . 

(a)  Statement  . 

(b)  Declarant . 

(c)  Hearsay  . 

Id)  Statements  w-hich  arc  not  hearsay  . 

( 1 )  Prior  statement  by  witness  . 

(2)  Admi.ssion  by  party-opponent  . 

Rule  802.  Hearsay  rule  . 

Rule  803.  Hearsay  exceptions;  availability  of  declarant  immaterial  . 

( 1 )  Present  sense  impression  . 

(2)  Excited  utterance . 

(3)  Then  existing  mental,  emotional,  or  physical  condition  . 

(4)  Statements  for  purptiscs  of  medical  diagnosis  or  treatment  . 

(5)  Recorded  recollection . • . 

(6)  Records  of  regularly  conducted  activity  . 

(7)  Absence  of  entry  in  records  kept  in  accordance  with  the  provisions  of  paragraph  16) 

(8)  Public  records  and  reports  . 

(9)  Records  of  vital  statistics  . 

(10)  Absence  of  public  record  or  entry  . 

(11)  Records  of  religious  organizations  . 

(12)  Marriage,  baptismal,  and  similar  certificates . 

(13)  Family  records  . 

(14)  Records  of  documents  affecting  an  interest  in  property  . 

(15)  Statements  in  documents  affecting  an  interest  in  property  . 

(16)  Statements  in  ancient  documents  . 

(17)  Market  reports,  commercial  publications  . 

(18)  Learned  treatises  . 

(19)  Reputation  concerning  personal  or  family  history  . 

(20)  Reputation  concerning  boundaries  or  general  history  . 

(21)  Reputation  as  to  character . 

(22)  Judgment  of  previous  conviction  . 

(23'  Judgment  as  to  personal,  family  or  general  history,  or  boundaries  . 

(24)  Other  exceptions  . 

Rule  804.  Hearsay  exceptions;  declarant  unavailable  . 

(a)  Definition  of  unavailability  . 

(b)  Hearsay  exceptions . 

( 1 )  Former  testimony  . 

(2)  Statement  under  belief  of  impending  death  . 

(3)  Statement  against  interest  . 
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(4)  Statement  of  personal  or  family  history  .  lll-?9 

(5)  Other  exeeptions  .  ||-(K) 

Rule  805.  Hearsay  within  hearsay .  Ill-.tf 

Rule  806.  Attacking  and  supporting  credibility  of  declarant  .  Ill  49 

Si-i  iioii  IX.  MTHEVriCAriOX  ASD  IDHSTIUCATIOX  .  111-40 

Rule  901 .  Requirement  of  authentication  or  identification  .  111-4(1 

(a>  General  provision  .  111-40 

(b)  Illustrations .  111-40 

( 1 1  Testimony  of  witness  with  know  ledge  .  111-40 

(2)  Nonexpert  opinion  on  handwriting .  111-40 

(.G  Comparison  by  trier  or  expert  witness .  111-40 

(4)  Distinctive  characteristics  and  the  like  .  111-40 

(.“i)  Voice  identification  .  111-40 

(6)  Telephone  conversations  .  111-40 

(7)  Public  records  or  reports  .  111-40 

(Si  Ancient  documents  or  data  compilation  .  111-40 

(9)  PriKess  or  system  .  111-40 

( 10)  Methods  provided  by  statute  or  rule  .  111-40 

Rule  902.  Self-authentication  .  111-40 

(1)  Domestic  public  diKuments  under  seal  .  111-40 

(2)  Domestic  public  documents  not  under  seal  .  111-40 

(.4)  Foreign  public  documents  .  111-40 

(4)  Certified  copies  of  public  records .  111-41 

(4a)Documcnts  or  records  of  the  United  States  accompanied  by  attesting  certificates .  111-41 

(5)  Official  publications  .  Hl-41 

(6)  Newspapers  and  periodicals  .  111-41 

(7)  Trade  inscriptions  and  the  like  .  111-41 

(H)  Acknowledged  documents  .  111-41 

(9)  Commercial  paper  and  related  documents  .  111-41 

(10)  Presumptions  under  Acts  of  Congress  and  regulations  .  111-41 

Rule  903.  Subscribing  witness' testimony  unnecessary  .  111-41 

Section  X.  CONTENTS  OF  WRITINGS.  RECORDINGS.  AND  PHOTOGRAPHS  .  111-41 

Rule  1001.  Definitions .  111-41 

(I)  Writings  and  recordings  .  111-41 

(2)  Photographs  .  111-41 

(4)  Original  . 111-41 

(4)  Duplicate  .  111-41 

Rule  1002.  Requirement  of  an  original  .  111-42 

Rule  1003.  Admissibility  of  duplicates  .  111-42 

Rule  1004.  Admissibility  of  other  evidence  of  contents  .  111-42 

( 1 )  Originals  lost  or  destroyed  .  111-42 

(2)  Original  not  obtainable  .  111-42 

(3)  Original  in  possession  of  opponent  .  111-42 

(4)  Collateral  matters  .  111-42 

Rule  1005.  Public  records  .  111-42 

Rule  1006.  Summaries  .  111-42 

Rule  1007.  Testimony  or  written  admission  of  party  .  111-42 

Rule  1008.  Functions  of  military  judge  and  members  .  111-42 

Section  XI.  MISCELLANEOUS  RULES  .  111-44 

Rule  1101.  Applicability  of  rules  .  111-44 

(a)  Rules  applicable  .  111-44 

(b)  Rules  of  privilege  .  111-44 

(c)  Rules  relaxed  .  111-44 

(d)  Rules  inapplicable  .  111-44 

Rule  1102.  Amendments  .  111-44 

Rule  1103.  Title  .  111-44 
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PART  IV  PUNITIVE  ARTICLES 

1. Artlcl«77  —  Principals .  IV- 1 

a.  Text  .  IV- ! 

b.  Explanation  .  IV- 1 

(1)  Purpose  .  IV- 1 

(2)  Who  may  be  liable  for  an  offense  .  IV- 1 

(a)  Perpetrator  .  IV- 1 

(b)  Other  parties  .  IV-2 

(3)  Presence .  IV-2 

(a)  Not  necessary  .  IV-2 

(b)  Not  sufficient  .  IV-2 

14)  Parties  whose  intent  differs  from  the  perpetrator's .  IV-2 

(5)  Resptinsibility  for  other  crimes  .  IV-2 

(6)  Principals  independently  liable  .  IV-2 

(7)  Withdrawal  .  lV-2 

2.  Article  79  —  Conviction  of  leaser  Included  offenses  .  IV-3 

a.  Text  .  lV-3 

b.  Explanation  .  IV-3 

(1)  In  general  .  lV-3 

(2)  Multiple  lesser  included  offenses  .  lV-3 

(3)  Findings  of  guilty  to  a  lesser  included  offense  .  IV-3 

(4)  Specific  lesser  included  offenses .  IV-3 

3.  Article  78  —  Accessory  after  the  fact  .  IV-3 

a.  Text  .  lV-3 

b.  Elements  .  IV-3 

c.  Explanation  .  lV-4 

(1)  In  general  .  IV-4 

(2)  Failure  to  report  offense  .  IV-4 

(3)  Offense  punishable  by  the  code  .  IV-4 

(4)  Status  of  principal .  lV-4 

(5)  Conviction  or  acquittal  of  principal  .  lV-4 

(6)  Accessory  after  the  fact  not  a  lesser  included  offense .  IV-4 

(7)  Actual  knowledge  .  lV-4 

d.  Lesser  included  offense .  IV-4 

e.  Maximum  punishment .  IV-4 

f.  Sample  specification  .  IV -4 

4.  Article  80  —  Attempts  .  IV-4 

a.  Text  .  lV-4 

b.  Elements  .  lV-5 

c.  Explanation  .  IV-5 

( 1 )  In  general  .  IV-5 

(2)  Mote  than  preparation  .  IV-5 

(3)  Factual  impossibility  .  IV-5 

(4)  Solicitation  .  IV-5 

(5)  Attempts  not  under  Article  80 .  IV-5 

(6)  Regulations .  IV-5 

d.  Lesser  included  offenses .  lV-5 

e.  Maximum  punishment .  IV-5 

f.  Sample  specification  .  IV-6 

5.  Article  81  —  Conspiracy  .  IV-6 

a.  Text  .  IV-6 

b.  Elements  .  IV-6 

c.  Explanation  .  IV-6 

(1)  Co-conspirators  .  IV-6 

(2)  Agreement .  IV-6 

(3)  Object  of  the  agreement  .  lV-6 

(4)  Overt  act  .  IV-6 

(5)  Liability  for  offenses  .  lV-7 

(6)  Withdrawal  .  lV-7 

(7)  Factual  impossibility  .  IV-7 

(8)  Conspiracy  as  a  separate  offense  .  lV-7 

(9)  Special  conspiracies  under  Article  134  .  lV-7 

d.  Lesser  included  offense .  IV-7 
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e.  Maximum  punishment .  iV-7  . , 

f.  Sample  specification  .  lV-7  ' 

6.  Artict*  82  —  SollcHaUon  .  IV-7 

a.  Text  .  IV-7 

b.  Elements  .  lV-7 

c.  Explanation  .  lV-8 

(1)  Instantaneous  offense .  IV-8 

(2)  Form  of  solicitation  .  lV-8 

(3)  Solications  in  violation  of  Article  134 .  lV-8 

d.  Lesser  included  offense .  IV-8 

e.  Maximum  punishment .  IV-8 

f.  Sample  specifications  .  IV-8 

7.  Article  83  —  Fraudulent  enlietinent,  appointment,  or  separation  .  IV-8 

a.  Text  .  IV -8 

b.  Elements  .  iV-9 

c.  Explanation  .  IV-9 

(1)  In  general  .  IV-9 

(2)  Receipt  of  pay  or  allowances .  lV-9 

(3)  One  offense  .  IV-9 

d.  Lesser  included  offense .  IV-9 

e.  Maximum  punishment .  IV-9 

f.  Sample  specifications  .  IV -9 

8.  Article  84  —  Effecting  unlawful  enlistment,  appointment,  or  separation  .  IV- 10 

a.  Text  .  IV- 10 

b.  Elements  .  IV- 10 

c.  Explanation  .  IV- 10 

d.  Lesser  included  offense .  IV- 10 

e.  Maximum  punishment .  IV- 10 

f.  Sample  specification  .  IV- 10 

9.  Article  85  —  Desertion  .  IV- 10 

a.  Text  .  IV- 10 

b.  Elements  .  IV- II 

c.  Explanation  .  IV- 1 2 

(1)  Desertion  with  intent  to  remain  away  permanently  .  IV- 12 

(a)  In  general  .  IV- 12 

(b)  Absence  without  authority .  IV- 12 

(c)  Intent  to  remain  away  permanently .  IV- 12 

(d)  Effect  of  enlistment  or  appointment  in  the  same  or  a  different  armed  force  .  IV- 12 

(2)  Quitting  unit,  organization,  or  place  of  duty  with  intent  to  avoid  hazardous  duty  or  to  shirk  important 

service  .  IV- 1 2 

(a)  Hazardous  duty  or  important  service  .  IV- 13 

(b)  Quits  .  IV- 1 3 

(c)  Actual  knowledge  .  IV- 13 

(3)  Attempting  to  desert .  IV- 13 

(4)  Prisoner  with  executed  punitive  discharge  .  IV- 13 

d.  Lesser  included  offense .  IV- 13 

e.  Maximum  punishment .  IV- 13 

f.  Sample  specifications  .  IV- 13 

10.  Article  86  —  Absence  without  leave  .  IV- 1 4 

a.  Text  .  IV- 14 

b.  Elements  .  IV- 14 

c.  Explanation  .  IV- 15 

(1)  In  general  .  IV-15 

(2)  Actual  knowledge  .  IV-15 

(3)  Intent  .  IV-15 

(4)  Aggravated  forms  of  unauthorized  absence  .  IV-15 

(5)  Control  by  civilian  authorities  .  IV-15 

(6)  Inability  to  return  .  IV-15 

(7)  Determining  the  unit  or  organization  of  an  accused  .  IV- 1 6 

(8)  Duration .  IV- 16 

(9)  Computation  of  duration  .  IV- 16  ; 

(10)  Termination — methods  of  return  to  military  control  .  IV- 16 

(a)  Surrender  to  military  authority  .  IV- 16 

(b)  Apprehension  by  military  authority .  IV- 1 6 
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(c)  Delivery  lo  military  authority  . 

(d)  Apprehension  by  civilian  authorities  at  the  request  of  the  military 

(e)  Apprehension  by  civilian  authorities  without  prior  military  request 

(II)  Findings  of  more  than  one  absence  under  one  specification  . 

d.  Lesser  included  offense . 

e.  Maximum  punishment . 

f.  Sample  specifications  . 


IV-16 

IV-16 

IV-16 

IV-16 

IV-16 

IV-16 

IV-17 


s.' 


11.  Article  87  —  Missing  movement  . 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 

(1)  Movement  . 

(2)  Mode  of  movement  . 

(a)  Unit  . 

(b)  Ship,  aircraft  . 

(3)  Design  . 

(4)  Neglect . 

(5)  Actual  knowledge  . 

(6)  Proof  of  absence  . 

d.  Lesser  included  offenses . 

e.  Maximum  punishment . 

f.  Sample  specification  . 

12.  Article  88  —  Contempt  towsrd  officisis 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 

d.  Lesser  included  offense . 

e.  Maximum  punishment . 

f.  Sample  specification  . 
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13.  Article  89  —  Disrespect  toward  a  superior  commissioned  officer 

a  Text  . 

b.  Elements  . 

c.  Explanation  . 

( I )  Superior  commissioned  officer  . 

(a)  Accused  and  victim  in  same  armed  force  . 

(b)  Accused  and  victim  in  different  armed  forces  . 

(c)  Execution  of  office  . 
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(2)  Knowledge  . 

(3)  Disrespect  . 

(4)  Presence . 

(5)  Special  defense — unprotected  victim . 

Lesser  included  offenses . 

Maximum  punishment . 

Sample  specification  . 

ticis  90  —  Assaulting  or  willfully  disobeying  superior  c< 

Text  . 

Elements  . 

Explanation  . 

( 1 )  Striking  or  assaulting  superior  commissioned  officer 

(a)  Definitions  . 

(i)  Superior  commissioned  officer  . 

(ii)  Strikes  . 

(iii)  Draws  or  lifts  up  any  weapon  against  . 

(iv)  Offers  any  violence  against  . 

(b)  Execution  of  office  . 

(c)  Knowledge . 

(d)  Defenses  . 

(2)  Disobeying  superior  commissioned  officer . 

(a)  Lawfulness  of  the  order  . 

(i)  Inference  of  lawfulness  . 

(ii)  Authority  of  issuing  officer  . 


IV-20 

IV-20 

IV-20 

IV-20 

IV-20 

IV-20 

IV-20 

IV-21 

IV-21 

IV-21 

IV-21 

IV-21 

IV-21 

IV-21 

IV-21 

IV-21 

IV-21 

IV-21 

IV-22 

IV-22 

IV-22 

IV-22 

IV-22 

IV-22 
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Ic)  Form  and  tran>miNMon  of  the  order  .  IV-22 

(d)  Specifieity  of  the  order .  lV-22 

(e)  Knowledge .  lV-22 

(f)  Nature  of  the  disobedience  .  IV-22 

(g)  Time  for  eomplianee  .  IV'-22 

(3)  Civilians  and  discharged  prisoners  .  IV-23 

d.  Lesser  included  offenses .  IV-23 

e.  Maximum  punishment .  IV-23 

f.  Sample  specifications  .  IV-23 

15.  Article  91  —  Insubordinate  conduct  toward  warrant  officer,  noncommissioned  officer,  or  petty  officer  IV  24 

a.  Text  .  IV-24 

b.  Elements  .  IV-24 

c.  Explanation  .  IV-2.‘' 

i  1)  In  general  .  IV-25 

(2)  Knowledge  .  lV-25 

(3)  Striking  or  assaulting  a  warrant,  noncommissioned,  or  petty  otficer  .  lV-2.3 

(4)  Disobeying  a  warrant,  noncommissioned,  or  petty  officer .  IV  ^.S 

(5)  Treating  with  contempt  or  being  disrespectful  in  language  or  deportment  toward  a  warrant,  non¬ 

commissioned.  or  petty  officer  .  lV-25 

d.  Lesser  included  offenses  .  IV-25 

e  .Maximum  punishment  lV-26 

f.  Sample  specifications  .  IV-26 


16.  ArticIa  92  —  Failure  to  obey  order  or  regulation 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 


1 1 )  Violation  of  or  failure  to  obev  a  lawful  eencral  order  or  regulation 


(ai 

(bi 

(c) 

(d) 

(e) 


Authority  to  issue  general  orders  and  regulations  . 
Effect  of  change  ol  command  on  validity  of  order 

Lawfulness . 

Knowledge  . 

Enforceability 


(2)  Violation  of  or  failure  to  obey  other  lawful  order 


(a)  Scope  . 

(b)  Knowledge  . 

(c)  Duty  to  obey  order  . 

(i)  From  a  superior . 

(ii)  From  one  not  a  superior  .  . . 
(3)  Dereliction  m  the  performance  of  duties 

(a)  Duty . 

Ib)  Knowledge  . 

(c)  Derelict  . 

(d)  Ineptitude  . 

d.  Lesser  included  offense . 

e.  Maximum  punishment . 

f.  Sample  specifications  . 


IV-26 

IV-26 

lV-27 

IV-27 

lV-27 

IV.27 

IV-27 

IV-27 

IV-27 

IV-27 

IV-27 

IV-27 

IV-28 

IV-28 

IV-28 

IV-28 

IV-28 

IV-28 

IV-28 

IV-28 

IV-28 

IV-28 

IV-28 

'V-28 


17.  Article  93  —  Cruelty  and  maltreetment .  IV-29 

a.  Text  .  lV-29 

b.  Elements  .  IV-29 

c.  Explanation  .  IV-29 

( 1 )  Nature  of  victim  .  IV-29 

(2)  Nature  of  act  .  IV-29 

d.  Lesser  included  offense .  IV-29 

c.  Maximum  punishment .  IV-29 

f  Sample  specification  .  IV-29 

18.  Article  94  —  Mutiny  and  sedition  .  IV-30 

a.  Text  .  IV-30 

b.  Elements  .  IV-30 

c.  Explanation  .  IV-31 

(1)  Mutiny  .  IV-31 

(a)  Mutiny  by  creating  violence  or  disturbance  .  IV-31  - 

(b)  Mutiny  by  refusing  to  obey  orders  or  perform  duties .  IV-31  ' 

(2)  Sedition  .  IV-31 

(3)  Failure  to  prevent  and  suppress  a  mutiny  or  sedition  .  IV-31 
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(4)  Failure  to  report  a  mutiny  or  sedition  . 

(5)  Attempted  mutiny  . 

d.  Lesser  included  offenses . 

e.  Maximum  punishment . 

f.  Sample  specifications  . 

19.  Aftici*  95  —  Resistance,  breach  of  arrest,  and  escape 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 

( 1 )  Resisting  apprehension  . 

(a)  Apprehension  . 

(hi  Authority  to  apprehend . 

(c)  Nature  of  the  resistance  . 

(d)  Mistake  . 

(e)  Illegal  apprehension . 

(2)  Breaking  arrest . 

(a)  Arrest  . 

I  hi  Authority  to  order  arrest . 

(c)  Nature  of  restraint  imposed  h\  arrest  . 

td)  Breaking  . 

le)  Illegal  arrest . 

|3)  Eseapc  from  custody 

(a)  Custody . 

(b)  Aulhtirity  to  apprehend . 

(c)  Escape . 

(d)  Illegal  custody . 

(e)  Correctional  custody  . 

(4)  Escape  from  confinement  . 

(a)  Confinement  . 

(b)  Authority  to  order  confinement  . 

(c)  Escape  . 

(d)  Status  when  temporarily  outside  confinement  facility 

(e)  Legality  of  confinement  . 

d.  Lesser  included  offenses . 

e.  Maximum  punishment . 

f.  Sample  specifications  . 

20.  Article  96  —  Releasing  prisoner  without  proper  authority  . . . 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 

( 1 )  Releasing  a  prisoner  without  proper  authority . 

(a)  Prisoner . 

(b)  Release  . 

(c)  Authority  to  release  . 

(d)  Committed  . 

(2)  Suffering  a  prisoner  to  escape  through  neglect  . 

(a)  Suffer  . 

(b)  Neglect  . 

(c)  Escape  . 

(d)  Status  of  prisoner  after  escape  not  a  defense  . 

(3)  Suffering  a  prisoner  to  escape  through  design  . 

d.  Lesser  included  offenses . 

e.  Maximum  punishment . 

f.  Sample  specifications  . 

21 .  Article  97  —  Unlawful  detention  . 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 

( 1 )  Scope  . 

(2)  No  force  required  . 

(3)  Defense  . 

d.  Lesser  included  offense . 

e.  Maximum  punishment . 

f.  Sample  specification  . 


22.  Article  98  —  Noncompliance  with  procedural  rules  . 

a,  I'CM  . 

h.  Klcii\cntN  . . 

c.  hxplanalion  . . 

( 1 )  L'nncl.■c^^ary  delay  in  divpoMni;  ot  ease  . 

(2)  Kmiwinely  and  intenlmnalh  lailine  to  enforee  or  eoinply  uith  provisions  of  the  eode 

d.  Lesser  ineluded  offense . . 

e  .Vlaxiinum  punishment  . . 

f.  Sample  speeifieations  . 

23.  Article  99  —  Misbehavior  before  the  enemy  . 

a.  Text  . 

b.  Llements  . 

e.  Lxplanation  . 

1 1 )  Runmne  away  . 

(a)  Running  away  . 

(b)  Lnemy  . 

(e)  Before  the  enemy  . 

(2l  Shamefully  abandoning,  surrendering,  or  delivering  up  of  eommand . 

(a)  Seope  . 

(b)  Shameful  . 

(e)  Surrenden  delivers  up . 

(d)  Justifieation  . 

(.^)  fcndangering  safety  of  a  eommand.  unit,  plaee.  ship,  or  military  property  . 

(a)  Negleet  . 

(b)  Intentional  miseonduet  . 

(4)  Casting  away  arms  or  ammunition  . 

(.S)  Cowardly  eonduet  . 

(a)  Cowardiec  . 

(b)  Fear  . 

(e)  .Nature  of  offense  . 

(d)  Defense  . 

(6)  Quitting  plaee  of  duty  to  plunder  or  pillage . 

(a)  Place  of  duty  . 

(b)  Plunder  or  pillage . 

(e)  Nature  of  oftensc  . 

(7)  Causing  false  alarms  . 

(SI  Willfully  failing  to  do  utmost  to  eneounter  enemy  . 

Id)  Failing  to  afford  relief  and  assistance  . 

la)  All  practicable  relief  and  assistance  . 

(b)  Nature  of  offense  . 

d.  Lesser  included  offenses . 

e.  Maximum  punishment  . 

f.  Sample  specifications  . 

24.  Article  100  —  Subordinate  compelling  surrender  . 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 

( 1 1  Compelling  surrender . 

(a)  N.iture  of  offense  . 

(b)  Surrender  . 

(c)  Acts  required . 

12)  Attempting  to  compel  surrender  . 

(3)  Striking  the  colors  or  flag . 

(a)  In  general  . 

(b)  Nature  of  offense  . 

(4)  Enemy  . 

d.  Lesser  included  offense . 

e.  Maximum  punishment  . 

f.  Sample  specifications  . 

25.  Article  101  —  Improper  use  of  countersign  . 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 

( I )  Countersign . 


(2)  Parole  . . 

(3)  Who  may  receive  couniersign  . 

(4)  Intent,  motive,  negligence,  mistake,  ignorance  not  defense 

(.5)  How  accused  received  countersign  or  parole . 

(6)  In  time  of  war  . 

d.  Lesser  included  offense . 

e.  Maximum  punishment . 

f.  Sample  specifications  . 
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IV-dS 
1V-4.S 
lV-45 
lV-45 
IV-45 
IV -45 
IV-45 
lV-45 


26.  Articl«  102  —  Forcing  a  safeguard .  IV-46 

a.  Text  .  lV-46 

b.  Elements  .  lV-46 

c.  Explanation  .  IV-46 

(1)  Safeguard  .  IV-46 

(2)  Forcing  a  safeguard  .  IV-46 

(3)  Nature  of  offense  .  IV-46 

(4)  Knowledge  .  IV-46 

d.  Lesser  included  offense .  IV-46 

e.  Maximum  punishment .  IV-46 

f.  Sample  specification  .  IV-46 

27.  Article  103  —  Captured  or  abandoned  property  .  IV-46 

a.  Text  .  IV-46 

b.  Elements  .  IV-47 

c.  Explanation  .  IV-47 

(1)  Failing  to  secure  public  property  taken  from  the  enemy  .  IV-47 

(a)  Nature  of  property  . IV-47 

(b)  Nature  of  duty .  lV-48 

(2)  Failing  to  report  and  turn  over  captured  or  abandoned  property  .  IV-48 

(a)  Reports  .  IV-48 

(b)  Proper  authority  .  IV-48 

(3)  Dealing  in  captured  or  abandoned  property  .  IV-48 

(4)  Looting  or  pillaging  .  IV-48 

(5)  Enemy  .  IV-48 

d.  Lesser  included  offense .  IV-48 

e.  Maximum  punishment .  IV-48 

f.  Sample  specifications  .  IV-48 

28.  ArtIcIa  104  —  Aiding  the  enemy  .  lV-49 

a.  Text  .  lV-49 

b.  Elements  .  IV-49 

c.  Explanation  .  IV-49 

(1)  Scope  of  Article  104  .  IV-49 

(2)  Enemy  .  IV-49 

(3)  Aiding  or  attempting  to  aid  the  enemy  .  IV-49 

(4)  Harboring  or  protecting  the  enemy .  IV-49 

(a)  Nature  of  offense  .  IV-49 

(b)  Knowledge  .  lV-50 

(5) '  Giving  intelligence  to  the  enemy  .  lV-50 

(a)  Nature  of  offense  .  IV-50 

(b)  Intelligence  .  lV-50 

(c)  Knowledge .  IV-50 

(6)  Communicating  with  the  enemy  .  IV-50 

(a)  Nature  of  the  offense  .  IV-50 

(b)  Knowledge .  IV-50 

(c)  Citizens  of  neutral  powers  .  IV-50 

d.  Lesser  included  offense .  IV-50 

e.  Maximum  punishment .  IV-50 

f.  Sample  specifications  .  IV-5() 

29.  Article  105  —  Misconduct  as  a  prisoner  .  IV  51 

a.  Text  .  IV-51 

b.  Elements  .  IV-51 


c.  Explanation  .  IV'  51 

(1)  Enemy  .  I\'-5I 

(2)  In  time  of  war  .  l\'-5 1 

(2)  Acting  without  authority  to  the  detriment  of  another  for  the  purpose  of  securmg  fasiirablc 

treatment  .  IV'-51 

(a)  Nature  of  offense  .  1\'-5| 

(b)  Escape .  lV-51 

(4)  Maltreating  prisoner  while  in  a  position  of  authority  .  IV  51 

(a)  Authority  .  IV'5| 

(b)  Maltreatment  .  IV  52 

d.  Lesser  included  offense .  IV  52 

e.  Maximum  punishment .  lV-52 

f.  Sample  specifications  .  IV-52 

30.  Article  106  —  Spies .  lV-52 

a.  Text  .  IV.52 

b.  Elements  .  IV-52 

c.  Explanation  .  IV-52 

(1)  In  time  of  war  .  IV-52 

(2)  Enemy  .  IV-52 

(3)  Scope  of  offense  .  IV-52 

(4)  Nature  of  offense  .  IV-52 

(5)  Intent  .  lV-5.3 

(6)  Persons  not  included  under  "spying''  .  lV-53 

d.  Lesser  included  offenses .  IV-5.5 

e.  Mandatory  punishment  .  IV-5.3 

f.  Sample  specification  .  IV-53 

31.  Article  107  —  False  official  statements  .  IV  5.1 

a.  Text  .  lV-53 

b.  Elements  .  IV-5.1 

c.  Explanation  .  IV-5.1 

(1)  Official  documents  and  statements  .  lV-5.1 

(2)  Status  of  victim  of  the  deception  .  IV -5? 

(31  Intent  to  deceive  .  lV-54 

(4)  Material  gain  .  IV-54 

(5)  Knowledge  that  the  document  or  statement  was  false .  IV-54 

(6)  Statements  made  during  an  interrogation  .  IV-54 

(a)  Person  without  an  independent  duty  or  obligation  to  speak  .  IV-54 

(b)  Person  with  an  independent  duty  or  obligation  to  speak  .  IV-54 

d.  Les.ser  included  offense .  IV-54 

e.  Maximum  punishment .  IV-54 

f.  Sample  specification  .  IV-54 

32.  Article  108  —  Military  property  of  the  United  States— sale,  loss,  damage,  destruction,  or  wrongful 

disposition  .  54 

a.  Text  .  IV-54 

b.  Elements  .  IV-54 

c.  Explanation  .  IV-55 

ll)  Military  property  .  lV-55 

(2)  Suffering  military  property  to  be  lost,  damaged,  destroyed,  sold,  or  wrongfully  disposed  of  .  IV-5,5 

(3)  Value  and  damage  . IV-55 

d.  Lesser  included  offenses .  IV-55 

e  Maximum  punishment  .  IV-5b 

f  Sample  specification  .  I\  -57 

33.  Article  109  —  Property  other  than  military  property  of  the  United  States— waste,  spoilage,  or 

destruction  .  IV -5 7 

a.  Text  .  IV-57 

b.  Elements  .  lV-57 

c.  Explanation  .  lV-57 

(1)  Wasting  or  spoiling  non-military  property  .  IV-57 

(2)  Destroying  or  damaging  non-military  property  .  IV-5X 

(3)  Value  and  damage  .  IV-5S 

d  Lesser  included  offense .  1V-5S 

e  Maximum  punishment .  1V-5S 

f.  Sample  specification  .  IV-.58 


34.  Article  110  —  Improper  hazarding  of  vessel 

a.  Text  . 

b.  Klcments  . 

c.  Kxplanation  . 

( 1 )  Hazard  . 

(2)  Willfully  and  wrongfully . 

1 3)  Negligence  . 

(4l  Suffer  . 

d.  Lesser  included  offenses . 

e.  Maximum  punishment . 

f.  Sample  specifications  . 


35.  Article  111  —  Drunken  or  reckless  driving 

a.  Text  . 

b.  blements  . 

c.  Explanation 

( 1 )  Vehicle . 

(2)  Operating . 

t3)  Drunk  . 

(4)  Reckless . 

(5)  Wanton  . 

(6)  Separate  offenses . 

d.  Lesser  included  offenses . 

e.  Maximum  punishment . 

f.  Sample  specification  . .  . 


36.  Article  112  —  Drunk  on  duty  . 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 

( 1 )  Drunk  . 

l2i  Duty  . 

(3t  Nature  of  offense  . 

(4 1  Defenses  . 

d.  Lesser  included  offense . 

c.  Maximum  punishment . 

f.  Sample  specification  . 

37.  Article  112a  —  Wrongful  use,  possession,  etc.,  of  controlled  substances 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 

tl)  Controlled  substances . 

(2)  Possess  . 

l3l  Distribute . 

(4|  Manufacture  . 

i.x|  Wrongfulness  . 

(bi  Intent  to  distribute . 

1 7)  Certain  amount  . 

IS)  Missile  launch  facility  . 

(d)  Customs  territory  of  the  United  States  . 

d.  Lesser  included  offenses . 

e.  Maximum  punishment  . 

f.  Sample  specifications  . 

38.  Article  113  —  Misbehavior  of  sentinel  or  lookout  . 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 

Ill  In  general  . 

(2)  Post  . 

(3l  On  post  . 

(41  Sentinel  or  lookout  . 

(3)  Drunk  . 

(61  Sleeping . 

d  l.esser  included  offenses . 

e  Maximum  punishment . 

f.  Sample  specification  . 
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39.  Article  114  —  Dueling .  IV.67 

a.  Text  .  lV-67 

b.  Elements  .  IV-67 

c.  Explanation  .  IV-68 

(1)  Duel  .  lV-68 

(2)  Promoting  a  duel .  lV-68 

(3)  Conniving  at  fighting  a  duel  .  lV-68 

d.  Lesser  included  offense .  IV-68 

e.  Maximum  punishment .  IV-68 

f.  Sample  specifications  .  IV-68 

40.  Article  115  —  Malingering .  IV-68 

a.  Text  .  IV-68 

b.  Elements  .  IV-68 

c.  Explanation  .  IV -69 

(1)  Nature  of  offense  .  IV -69 

(2)  How  injury  inflicted  .  lV-69 

d.  Lesser  included  offenses .  IV-69 

e.  Maximum  punishment .  IV -69 

f.  Sample  specification  .  IV-69 

41.  Article  116  —  Riot  or  breach  of  peace  .  IV-69 

a.  Text  .  IV-69 

b.  Elements  .  IV-69 

c.  Explanation  .  IV-70 

(1)  Riot .  lV-70 

(2)  Breach  of  the  peace  .  lV-70 

(3)  Community  and  public  .  lV-70 

d.  Lesser  included  offenses .  lV-70 

e.  Maximum  punishment .  lV-70 

f.  Sample  specifications  .  IV-70 

42.  Article  117  —  Provoking  speeches  or  gestures .  lV-71 

a.  Text  .  IV-71 

b.  Elements  .  IV-71 

c.  Explanation  .  IV-71 

(1)  In  general  .  IV-71 

(2)  Knowledge  .  IV-71 

d.  Lesser  included  offenses .  IV-71 

e.  Maximum  punishment .  IV-71 

f.  Sample  specification  .  lV-7\ 

43.  Article  118  —  Murder  .  IV-71 

a.  Text  .  IV-71 

b.  Elements  .  IV-72 

c.  Explanation  .  lV-72 

(1)  In  general  .  lV-72 

(2)  Premeditated  murder  .  IV-72 

(a)  Premediation  .  lV-73 

(b)  Transferred  premeditation  .  lV-73 

(c)  Intoxication  .  IV-73 

(3)  Intent  to  kill  or  inflict  great  bodily  harm  .  lV-73 

(a)  Intent  .  IV-73 

(b)  Great  bodily  harm  .  IV-73 

(c)  Intoxication  .  IV-73 

(4)  Act  inherently  dangerous  to  others .  IV-73 

(a)  Wanton  disregard  of  human  life .  IV-73 

(b)  Knowledge .  IV-73 

(5)  During  certain  offenses  .  IV-73 

(a)  In  general  .  IV-73 

(b)  Separate  offenses  .  IV-73 

d.  Lesser  included  offenses .  IV-73 

e.  Maximum  punishment .  IV-74 

f.  Sample  specification  .  lV-74 

44.  Article  119  —  Manslaughter  .  IV-74 

a.  Text  .  IV-74 

b.  Elements  .  IV-74 

c.  Explanation  .  lV-75 
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(1)  Voluntary  manslaughter .  lV-75 

(a)  Nature  of  offense  .  IV-75 

(b)  Nature  of  proviKation  .  lV-75 

(2)  Involuntary  manslaughter  .  lV-75 

(a)  Culpable  negligence  .  lV-75 

(i)  Nature  of  culpable  negligence  .  lV-75 

(ii)  Legal  duty  required  .  IV-75 

(b)  Offense  directly  affecting  the  person  .  IV-75 

d.  Lesser  included  offenses .  IV-75 

e.  Maximum  punishment .  IV-76 

f.  Sample  specifications  .  IV-76 

45.  Article  120  —  Rape  and  carnal  knowledge  .  IV-76 

a.  Text  .  IV-76 

b.  Elements  .  IV-76 

c.  Explanation  .  IV-76 

(1)  Rape  .  IV-76 

(a)  Nature  of  offense  .  IV-76 

(b)  Force  and  lack  of  consent  .  IV-76 

(c)  Character  of  victim  .  IV-77 

(2)  Carnal  knowledge  .  lV-77 

d.  Lesser  included  offenses .  lV-77 

e.  Maximum  punishment .  IV-77 

f.  Sample  specifieations  .  IV-77 

46.  Article  121  —  Larceny  and  wrongful  appropriation  .  IV-77 

a.  Text  .  IV-77 

b.  Elements  .  IV-78 

c.  Explanation  .  IV-78 

(1)  Larceny  .  IV-78 

(a)  In  general  .  IV-78 

(b)  Taking,  obtaining,  or  withholding .  IV-78 

(c)  Ownership  of  the  property .  lV-79 

(i)  In  general  .  lV-79 

(ii)  Owner  .  lV-79 

(iii)  Any  other  person .  IV-79 

(iv)  Person  .  lV-79 

(d)  Wrongfulness  of  the  taking,  obtaining,  or  withholding  .  IV-79 

(e)  False  pretense  .  IV-79 

(0  Intent  .  IV-79 

(i)  In  general  .  lV-80 

(ii)  Inference  of  intent .  lV-80 

(iii)  Special  situations .  IV-80 

(A)  Motive  does  not  negate  intent .  lV-80 

(B)  Intent  to  pay  for  or  replace  property  not  a  defense .  lV-80 

(C)  Return  of  property  not  a  defense  .  lV-80 

(g)  Value .  IV-80 

(i)  In  general  .  IV-80 

(ii)  Government  property  .  IV-80 

(iii)  Other  property  .  IV-80 

(iv)  Limited  interest  in  property  .  IV-81 

(h)  Miscellaneous  considerations  .  IV-81 

(i)  Lost  property  .  IV-81 

(ii)  Multiple  article  larceny  .  IV-81 

(iii)  Special  kinds  of  property  which  may  also  be  the  subject  of  larceny .  IV-81 

(iv)  Services  .  IV-81 

(V)  Mail  .  IV-81 

(2)  Wrongful  appropriation  .  IV-81 

(a)  In  general  .  IV-81 

(b)  Examples  .  IV-81 

d.  Lesser  included  offenses .  IV-81 

e.  Maximum  punishment .  IV-81 

f.  Sample  specifications  .  IV-82 

47.  Article  122  —  Robbery  .  IV-82 

a.  Text  .  IV-82 

b.  Elements  .  IV-82 
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Explanation  . 

(1)  Taking  in  the  presence  of  the  victim 

(2)  Force  or  violence  . 

(3)  Fear  . 

(4)  Larceny  by  taking  . 

(5)  Multiple- victim  robberies  . 

Lesser  included  offenses . 

Maximum  punishment . 

Sample  specifications  . 


48.  Article  123  —  Forgery 

a.  Text  . 

b.  Elements  . 

c .  Explanation  . 


( 1 )  In  general  . 

(2)  False  . 

(3)  Signatures  . 

(4)  Nature  of  writing . 

(5)  Intent  to  defraud  . 

(6)  Alteration  . 

(7)  Uttering  . 

d.  Lesser  included  offenses . 

e.  Maximum  punishment . 

f.  Sample  specifications  . 

49.  Article  123a  —  Making,  drawing,  or  uttering  check,  draft,  or  order  without  sufficient  funds 

a.  Text  . 

b.  Elements  . 

c .  Explanation  . 

(1)  Written  instruments  . 

(2)  Bank  or  other  depository . 

(3)  Making  or  drawing  . 

(4)  Uttering  or  delivering . 

(5)  For  the  procurement  . 

(6)  For  the  payment  . 

(7)  For  any  other  purpose  . 

(8)  Article  or  thing  of  value  . 

(9)  Past  due  obligation  . 

(10)  Knowledge  . 

(11)  Sufficient  funds  . 

(12)  Credit  . 

( 1 3)  Upon  its  presentment  . 

( 14)  Intent  to  defraud  . 

(15)  Intent  to  deceive  . 

(16)  The  relationship  of  time  and  intent  . 

(17)  Statutory  rule  of  evidence . 

(18)  Affirmative  defense  . 

d.  Lesser  included  offenses . 

e.  Maximum  punishment . 

f  Sample  specifications  . 


50.  Article  124  —  Maiming  . 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 

( 1 )  Nature  of  offen.se  . 

(2)  Means  of  inflicting  injury 

(3)  Intent  . 

(4)  Defenses  . 

d.  Lesser  included  offenses . 

e.  Maximum  punishment . 

f.  Sample  specifications  . 


51.  Article  125  —  Sodomy  .  . 

a.  Text  . 

b.  Elements  . 

e.  Explanation  . 

d.  Lesser  included  offenses 
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e.  Maximum  punishment . . 

f.  Sample  speeil'ieation  . 

52.  Article  126  —  Arson  . 

a.  Text  . 

b.  Elements  . 

e.  Explanation  . 

( 1 )  In  general  . 

(2)  Aggravated  arson  . 

(a)  Inhabited  dwelling  . 

(b)  Strueture  . 

(e)  Damage  to  properts  . . 

(d)  Value  and  ownership  ol  property . . 

(3)  Simple  arson . 

d.  Lesser  ineluded  offenses . 

e.  Maximum  punishment . 

f.  Sample  speeifieations  . 

53.  Article  127  —  Extortion  . 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 

( 1 )  In  general  . 

(2)  Threat . 

(3)  Acquittance . 

(4)  Advantage  or  immunity  . 

d.  Lesser  included  offenses . 

e.  Maximum  punishment . 

f.  Sample  specification  . 

54.  Article  128  —  Assault  . 

a.  Text  . 

b.  Elements  . 

c.  Explanation  . 

( 1 )  Simple  assault  . 

la)  Definition  of  assault  . 

(b)  Difference  between  "attempt"  and  "offer"  type  assaults  . 

(i)  Attempt  type  assault . 

(ii)  Offer  type  assault  . 

(iii)  Examples . 

(c)  Situations  not  amounting  to  assault  . 

(i)  Mere  preparation  . . 

(ii)  Threatening  words  . . 

(iii)  Circumstances  negating  intent  to  harm  . 

(d)  Situations  not  constituting  defenses  to  assault  . 

(i)  Assault  attempt  fails . 

(ii)  Retreating  victim . 

(2)  Battery  . . 

(a)  In  general  . 

(b)  Application  of  force  . 

(c)  Examples  of  battery . 

(d)  Situations  not  constituting  battery'  . 

(3)  Assaults  permitting  increased  punishment  based  on  status  of  victim  . 

(a)  Assault  upon  a  commissioned,  warrant,  noncommissioned,  or  pelly  otiieer  . 

(b)  Assault  upon  a  sentinel  oi  lookout  in  the  execution  of  duty,  or  upon  a  person  in  the  execution 

of  law  enforcement  duties  . 

(c)  Assault  consummated  by  a  battery  upon  a  child  under  lb  years  of  age  . 

(4)  Aggravated  assault  . 

(a)  Assault  with  a  dangerous  weapon  or  other  means  or  force  likely  to  produce  death  or  grievous 

bodily  harm . 

(i)  Dangerous  weapon  . 

(ii)  Other  means  or  force  . 

(iii)  Grievous  bodily  harm  . 

(iv)  Death  or  injury  not  required . 

(b)  Assault  in  which  grievous  bodily  harm  is  intentionally  inllicted . 

(i)  In  general  . 

(ii)  Proving  intent . 

(iii)  Grievous  bodily  harm  . 
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59.  Article  133  —  Conduct  unbecoming  an  officer  and  gentlemen .  IV- 108 

a.  Text  .  IV- 108 

b.  Elements  .  IV-108 

c.  Explanation  .  IV- 108 

(1)  Gentleman .  IV-108 

(2)  Nature  of  offense  .  IV-108 

(3)  Examples  of  offenses  .  IV-108 

d.  Lesser  included  offense .  IV-108 

e.  Maximum  punishment .  IV-108 

f.  Sample  specifications  .  IV-108 

60.  Article  134  —  General  article  .  IV- 109 

a.  Text  .  IV- 109 

b.  Elements  .  IV- 109 

c.  Explanation  .  IV- 109 

( 1 )  In  general  .  IV- 1 09 

(2)  Disorders  and  neglects  to  the  prejudice  of  good  order  and  discipline  in  the  armed  forces 

(clause  I)  .  IV- 109 

(a)  To  the  prejudice  of  good  order  and  discipline  .  IV- 109 

(b)  Breach  of  custom  of  the  service .  IV- 109 

(3)  Conduct  of  a  nature  to  bring  discredit  upon  the  armed  forces  (clause  2) .  IV- 109 

(4)  Crimes  and  offenses  not  capital  (clause  3) .  IV-1 10 

(a)  In  general  .  lV-1 10 

(b)  Crimes  and  offenses  of  unlimited  application .  IV-llO 

(c)  Crimes  and  offenses  of  local  application  .  lV-110 

(i)  In  general  .  IV- 1 10 

(ii)  Federal  Assimilative  Crimes  Act  (18  U.S.C.  §  13) .  IV-1 10 

(5)  Limitations  on  Article  134  .  lV-110 

(a)  Preemption  doctrine .  lV-110 

(b)  Capital  offense  .  IV-1 10 

(6)  Drafting  specifications  for  Article  1 34  offenses  .  IV-1 10 

(a)  In  general  .  IV-1 10 

(b)  Specification  under  clause  3  .  IV-1 11 

(c)  Specifications  for  clause  1  or  2  offenses  not  listed .  IV-1 1 1 

61.  Article  134  (Abusing  public  animal)  .  IV-1 1 1 

a.  Text  .  IV-1  II 

b.  Elements  .  lV-111 

c.  Explanation  .  IV-lll 

d.  Lesser  included  offense .  IV-lll 

e.  Maximum  punishment .  IV-lll 

f.  Sample  specification  .  IV-lll 

62.  Anicla  134  (Adultary)  .  IV-lll 

a.  Text  .  IV-lll 

b.  Elements  .  IV-lll 

c.  Explanation  .  IV-lll 

d.  Lesser  included  offense .  IV-lll 

e.  Maximum  punishment .  IV-lll 

f.  Sample  specification  .  IV-lll 

63.  Article  134  (Aaaault— Indecent)  .  IV-l  12 

a.  Text  .  lV-112 

b.  Elements  .  IV-1 12 

c.  E.  ’(anation  .  lV-112 

d.  Lesser  included  offenses .  IV-1 12 

e.  Maximum  punishment .  IV-1 1 2 

f.  Sample  specification  .  IV-1 12 

64.  Article  134  (Assault— wKh  Intent  to  commit  murder,  voluntary  manslaughter,  rape,  robbery,  sodomy, 

arson,  burglary,  or  housebreaking) .  IV-1 12 

a  Text  .  IV-1 12 

b.  Elements  .  IV-1 12 

c.  Explanation  .  lV-112 

(1)  In  general  .  IV-1 12 

(2)  Assault  with  intent  to  murder  .  IV-1 12 

(3)  Assault  with  intent  to  commit  voluntary  manslaughter .  IV-1 12 
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(4)  Assault  with  intent  to  commit  rape  .  lV-1 13 

(5)  Assault  with  intent  to  rob  . 

(6)  Assault  with  intent  to  commit  sodomy  .  IV-1 13 

d.  Lesser  included  offenses .  IV-1 13 

e.  Maximum  punishment .  IV-1 13 

f.  Sample  specification  .  IV- 1 1 3 

65.  Article  134  (Bigamy) . 

a.  Text  .  IV-1 14 

b.  Elements  .  IV- 114 

c.  Explanation  .  IV- 114 

d.  Lesser  included  offense .  IV-1 14 

e.  Maximum  punishment .  IV-1 14 

f.  Sample  specification  .  IV-1 14 

66.  Article  134  (Bribery  and  graft) .  lV-1 14 

a.  Text  .  1V-I14 

b.  Elements  .  IV-1 14 

c.  Explanation  .  IV-1 15 

d.  Lesser  included  offenses .  IV-1 15 

e.  Maximum  punishment .  IV-1 15 

f.  Sample  specifications  .  IV-1 15 

67.  Article  134  (Burning  with  intent  to  defraud)  .  IV-1 15 

a.  Text  .  lV-115 

b.  Elements  .  IV-1 16 

c.  Explanation  .  IV-1 16 

d.  Lesser  included  offense .  IV-1 16 

e.  Maximum  punishment .  IV-1 16 

f.  Sample  specification  .  IV-1 16 

66.  Article  134  (Check,  worthlesa,  making  and  uttering— by  dishonorably  falling  to  maintain  funds)  .  IV-1 16 

a.  Text  .  IV- 116 

b.  Elements  .  IV-1 16 

c.  Explanation  .  IV-1 16 

d.  Lesser  included  offenses .  IV- 1 16 

e.  Maximum  punishment .  IV-1 16 

f.  Sample  specification  .  IV- 116 

69.  Article  134  (Cohabitation,  wrongful)  .  lV-1 17 

a.  Text  .  IV-1 17 

b.  Elements  .  IV-1 17 

c.  Explanation  .  IV-1 17 

d.  Lesser  included  offense .  IV- 117 

e.  Maximum  punishment .  IV-1 17 

f.  Sample  specification  .  IV-1 17 

70.  Article  134  (Correctional  custody— offenses  against) .  IV-1 17 

a.  Text  .  1V-I17 

b.  Elements  .  IV-1 17 

c.  Explanation  .  IV-1 17 

(1)  Escape  from  correctional  custody  .  lV-1 17 

(2)  Breach  of  correctional  custody  .  IV-1 17 

(3)  Authority  to  impose  correctional  custody .  IV- 118 

d.  Lesser  included  offense .  IV-1 18 

e.  Maximum  punishment .  IV-1 18 

f  Sample  specifications  . .  IV-1 18 

71.  Article  134  (Debt,  dlshorrorably  falling  to  pay)  .  lV-1 18 

a.  Text  .  IV-1 18 

b.  Elements  .  IV- 118 

c.  Explanation  .  IV-1 18 

d.  Lesser  included  offenses .  IV-1 18 

e.  Maximum  punishment .  IV-1 18 

f.  Sample  specification  .  IV-1 18 

72.  Article  134  (Disloyal  stataments)  .  IV-1 19 

a.  Text  .  IV-1 19 

b.  Elements  .  IV-1 19 

c.  Explanation  .  IV-1 19 
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d.  Lesser  included  offense .  IV-l  19 

e.  Maximum  punishment .  lV-119 

]-•/-  f.  Sample  specification  .  IV- 119 

73.  Articte  134  (Disorderly  conduct,  drunkenness)  .  lV-119 

a.  Text  .  IV- 119 

b.  Elements  .  IV- 119 

c.  Explanation  .  lV-119 

(1)  Drunkenness .  IV-119 

(2)  Disorderly  .  IV-119 

(3)  Service  discrediting  .  IV- 1 20 

d.  Lesser  included  offense .  IV- 120 

e.  Maximum  punishment .  IV- 120 

f.  Sample  specification  .  IV- 120 

74.  Article  134  (Drinking  liquor  with  prisoner)  .  IV  - 120 

a.  Text  .  IV- 120 

b.  Elements  .  IV- 120 

c.  Explanation  .  IV- 120 

(1)  Prisoner  .  IV- 120 

(2)  Liquor  .  IV- 120 

d.  Lesser  included  offense .  IV- 120 

e.  Maximum  punishment .  IV- 120 

f.  Sample  specification  .  IV- 120 

75.  Article  134  (Drunk  prisoner)  .  lV-121 

a.  Text  .  lV-121 

b.  Elements  .  lV-121 

c.  Explanation  .  lV-121 

(1)  Prisoner  .  IV-121 

(2)  Drunk  .  lV-121 

d.  Lesser  included  offenses .  IV- 121 

e.  Maximum  punishment .  IV-121 

f.  Sample  specification  .  IV-121 

76.  Article  134  (Drunkenness— Incapscitatlon  for  performance  of  duties  through  prior  wrongful  Indulgence 

in  Intoxicating  liquor  or  any  drug)  .  IV-121 

a.  Text  .  IV-121 

b.  Elements  .  IV-121 

c.  Explanation  .  IV-121 

(1)  Liquor  .  IV-121 

(2)  Incapacitated .  IV-121 

(3)  Affirmative  defense  .  IV-121 

d.  Lesser  included  offense .  IV-121 

e.  Maximum  punishment .  IV-121 

f  Sample  specification  .  IV-121 

77.  Article  134  (False  or  unauthorized  pass  offenses)  .  IV- 122 

a.  Text  .  IV- 122 

b.  Elements  .  IV- 122 

c.  Explanation  .  IV- 122 

(1)  In  general  .  IV- 122 

(2)  Intent  to  defraud  or  deceive  .  IV- 122 

d.  Lesser  included  offenses .  IV- 122 

e.  Maximum  punishment .  IV- 122 

f.  Sample  specifications  .  IV- 123 

78.  Article  134  (False  pretenses,  obtaining  services  under) .  IV- 123 

a.  Text  .  IV- 123 

b.  Elements  .  IV- 123 

c.  Explanation  .  IV- 123 

d.  Lesser  included  offense .  IV-123 

e.  Maximum  punishment .  IV- 123 

f  Sample  specification  .  IV- 124 

79.  Article  134  (False  swearing)  .  IV- 124 

a.  Text  .  IV- 124 

■\V  b.  Elements  .  IV- 124 

c.  Explanation  .  IV- 124 
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(1)  Nature  of  offense  .  IV- 1 24 

(2)  Oath  .  IV- 1 24 

d.  Lesser  included  offense .  IV- 1 24 

e.  Maximum  punishment .  IV- 1 24 

f.  Sample  specification  .  IV- 124 

W.  Articl*  134  (FirMim,  discharging— through  negligence)  .  IV- 1 24 

a.  Text  .  IV- 1 24 

b.  Elements  .  IV- 1 24 

c.  Explanation  .  IV- 125 

d.  Lesser  included  offenses .  IV- 125 

e.  Maximum  punishment .  IV- 125 

f.  Sample  specification  .  IV- 125 

81.  Article  134  (Firearm,  discharging— willfully,  under  such  circumstances  as  to  endanger  human  life)  . . .  IV-125 

a.  Text  .  IV-125 

b.  Elements  .  IV-125 

c.  Explanation  .  lV-)25 

d.  Lesser  included  offenses .  IV-125 

e.  Maximum  punishment .  IV-125 

f  Sample  specification  .  IV-125 

82.  Article  134  (Fleeing  scene  of  accident)  .  IV-125 

a.  Text  .  IV-125 

b.  Elements  .  IV-125 

c.  Explanation  .  IV- 126 

(1)  Nature  of  offense  .  IV- 126 

(2)  Knowledge  .  IV- 126 

(3)  Passenger .  IV- 126 

d.  Lesser  included  offense .  IV- 126 

e.  Maximum  punishment .  lV-126 

f.  Sample  specification  .  IV- 126 

83.  Article  134  (Fratamlzatlon) .  lV-126 

a.  Text  .  IV- 126 

b.  Elements  .  IV- 126 

c.  Explanation  .  IV- 127 

(1)  In  general  .  IV-127 

(2)  Regulations .  IV-127 

d.  Lesser  included  offense .  IV-127 

e.  Maximum  punishment .  IV-127 

f.  Sample  specification  .  IV-127 

84.  Article  134  (Gambling  with  subordinate)  .  IV-127 

a.  Text  .  IV-127 

b.  Elements  .  IV-127 

c.  Explanation  .  IV-127 

d.  Lesser  included  offense .  IV-127 

e.  Maximum  punishment .  IV-127 

f.  Sample  specification  .  IV-127 

88.  Article  134  (Homicide,  negligent)  .  IV- 128 

a.  Text  .  IV- 128 

b.  Elements  .  IV- 128 

c.  Explanation  .  IV-128 

(1)  Nature  of  offense  .  IV-128 

(2)  Simple  negligence .  IV-128 

d.  Lesser  included  offenses .  IV-128 

e.  Maximum  punishment .  IV-128 

f.  Sample  specification  .  IV-128 

88.  Article  134  (Impersonating  a  commlasioned,  warrant,  noncommissioned,  or  petty  officer,  or  an  agent 

or  official)  .  IV-128 

a.  Text  .  IV-128 
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PARTI 

PREAMBLE 


1.  Sources  of  military  jurisdiction. 

The  sources  of  military  jurisdiction  include  the  Constitution  and  international  law.  International  law  includes 
the  law  of  war. 

2.  Exercise  of  military  jurisdiction. 

(a)  Kinds.  Military  jurisdiction  is  exercised  by: 

(1)  A  government  in  the  exercise  of  that  branch  of  the  municipal  law  which  regulates  its  military  estab¬ 
lishment.  (Military  law). 

(2)  A  government  temporarily  governing  the  civil  population  within  its  territory  or  a  portion  of  its  territory 
through  its  military  forces  as  necessity  may  require.  (Martial  law). 

(3)  A  belligerent  occupying  enemy  territory.  (Military  government). 

(4)  A  government  with  respect  to  offenses  against  the  law  of  war. 

(b)  Agencies.  The  agencies  through  which  military  jurisdiction  is  exercised  include: 

(1)  Courts-martial  for  the  trial  of  offenses  against  military  law  and,  in  the  case  of  general  courts-martial, 
of  persons  who  by  the  law  of  war  are  subject  to  trial  by  military  tribunals.  See  Parts  II,  Ill,  and  IV  of  this  Manual 
for  rules  governing  courts-martial. 

(2)  Military  commissions  and  provost  courts  for  the  trial  of  cases  within  their  respective  jurisdictions.  Subject 
to  any  applicable  rule  of  international  law  or  to  any  regulations  prescribed  by  the  President  or  by  other  competent 
authority,  military  commissions  and  provost  courts  shall  be  guided  by  the  appropriate  principles  of  law  and  rules 
of  procedure  and  evidence  prescribed  for  courts-martial. 

(3)  Courts  of  inquiry  for  the  investigation  of  any  matter  referred  to  such  court  by  competent  authority.  See 
Article  135.  The  Secretary  concerned  may  prescribe  regulations  governing  courts  of  inquiry. 

(4)  Nonjudicial  punishment  proceedings  of  a  commander  under  Article  15.  See  Part  V  of  this  Manual. 


3.  Nature  and  purpose  of  military  law. 

Military  law  consists  of  the  statutes  governing  the  military  establishment  and  regulations  issued  thereunder, 
the  constitutional  powers  of  the  President  and  regulations  issued  thereunder,  and  the  inherent  authority  of  military 
commanders.  Military  law  includes  jurisdiction  exercised  by  courts-martial  and  the  jurisdiction  exercised  by 
commanders  with  respect  to  nonjudicial  punishment.  The  purpose  of  military  law  is  to  promote  justice,  to  assist 
in  maintaining  good  order  and  discipline  in  the  armed  forces,  to  promote  efficiency  and  effectiveness  in  the 
military  establishment,  and  thereby  to  strengthen  the  national  security  of  the  United  States. 

4.  Structure  and  application  of  the  Manual  for  Courts-Martial. 

The  Manual  for  Courts- Martial  shall  consist  of  this  Preamble,  the  Rules  for  Courts-Martial,  the  Military  Rules 
of  Evidence,  the  Punitive  Articles,  and  Nonjudicial  Punishment  Procedures  (Parts  1-V).  This  Manual  shall  be 
applied  consistent  with  the  purpose  of  military  law. 


Discussion 

The  Department  of  Defense,  in  conjunction  with  the  De-  materials  consist  of  a  Discussion  (accompanying  the  Preamble, 
partment  of  Transportation,  has  published  supplementary  ma-  the  Rules  for  Courts-Martial,  and  the  Punitive  Articles),  an 

terials  to  accompany  the  Manual  for  Courts-Martial.  These  Analysis,  and  various  appendices.  These  supplementary  ma- 


leriaK  do  not  constitute  the  otticial  views  of  the  Department  ol 
Defense,  the  Department  of  Transportation,  the  Department  of 
Justice,  the  military  departments,  the  L'nited  States  Court  of 
Military  Appeals,  or  any  other  authority  of  the  Ciovernment  of 
the  United  States,  and  they  do  not  constitute  rules  (7  .  tor 
example.  CSC  5  551  ( IdXIl  The  supplementary  materials 
do  not  create  riehts  or  responsibilities  that  arc  binding  on  any 
person,  party,  or  other  entity  iincludini;  any  authority  of  the 
Government  of  the  L  nited  States  whether  or  not  included  m  the 


definition  of  ■agency  "  in  5  C  S  C.  S  5.5|i  I  ll  Cailure  to  com¬ 
ply  with  matter  set  lorth  in  the  supplementary  materials  does 
not.  ot  itself,  constitute  error,  although  these  materials  may 
reter  to  requirements  in  the  rules  set  fonh  m  the  lixecutive 
Order  or  established  by  other  legal  authorities  dor  example, 
binding  judicial  precedents  applicable  to  courts-martial i  which 
are  based  on  sources  of  authority  independent  ol  the  supple¬ 
mentary  materials 


,  Part  il 

'  RULES  FOR  COURTS-MARTIAL 

CHAPTER  I.  GENERAL  PROVISIONS 

Rule  101.  Scope,  title 

(a)  In  general.  These  rules  govern  the  procedures  and  punishments  in  all  courts-martial  and,  whenever  expressly 
provided,  preliminary,  supplementary,  and  appellate  procedures  and  activities. 

(b)  Title.  These  rules  may  be  known  and  cited  as  the  Rules  for  Courts-Martial  (R.C.M.). 

.y 

Rule  102.  Purpose  end  construction- 

(a)  Purpose.  These  rules  are  intended  to  provide  for  the  just  determination  of  every  proceeding  relating  to  trial 
by  court-martial. 

(b)  Construction.  These  rules  shall  be  construed  to  secure  simplicity  in  procedure,  fairness  in  administration, 
and  the  elimination  of  unjustifiable  expense  and  delay.  / 

Rule  103.  Definitions  and  rules  of  construction 

The  following  definitions  and  rules  of  construction  apply  throughout  this  Manual,  unless  otherwise  expressly 
provided. 

(1)  "Article”  refers  to  articles  of  the  Uniform  Code  of  Military  Justice  unless  the  context  indicates  otherwise. 

(2)  “Capital  case”  means  a  general  court-martial  to  which  a  capital  offense  has  been  referred  without  an 
instruction  that  the  case  be  treated  as  noncapital,  and,  in  the  case  of  a  rehearing  or  new  or  other  trial,  for  which 
offense  death  remains  an  authorized  punishment  under  R.C.M.  810(d). 

(3)  "Capital  offense”  means  an  offense  for  which  death  is  an  authorized  punishment  under  the  code  and 
Part  IV  of  this  Manual  or  under  the  law  of  war. 

(4)  "Code"  refers  to  the  Uniform  Code  of  Military  Justice,  unless  the  context  indicates  otherwise. 

Discussion 

The  Uniform  Code  of  Miliiary  Justice  is  set  forth  al  Appendix  2. 

(5)  "Commander”  means  a  commissioned  officer  in  command  or  an  officer  in  charge  except  in  Part  V  or 
unless  the  context  indicates  otherwise. 

(6)  “Convening  authority”  includes  a  commissioned  officer  in  command  for  the  time  being  and  successors 
in  command. 

Discussion 

See  R.C.M.  504  concerning  who  may  convene  courts-martial. 

(7)  "Copy"  means  an  accurate  reproduction,  however  made.  Whenever  necessary  and  feasible,  a  copy  may 
be  made  by  handwriting. 

(8)  “Court-martial”  includes,  depending  on  the  context; 

(A)  The  military  judge  and  members  of  a  general  or  special  court-martial; 

(B)  The  military  judge  when  a  session  of  a  general  or  special  court-martial  is  conducted  without  members 
under  Article  39(a); 
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(C)  The  military  judge  when  a  request  for  trial  by  military  judge  alone  has  been  approved  under  R.C.M, 
903; 

(D)  The  members  of  a  special  court-martial  when  a  military  judge  has  not  been  detailed;  or 

(E)  The  summary  court-martial  officer. 

(9)  “Days.”  When  a  period  of  time  is  expressed  in  a  number  of  days,  the  period  shall  be  in  calendar  days, 
unless  otherwise  specified.  Unless  otherwise  specified,  the  date  on  which  the  period  begins  shall  not  count,  but 
the  date  on  which  the  period  ends  shall  count  as  one  day. 

(10)  “Detail"  means  to  order  a  person  to  perform  a  specific  temporary  duty,  unless  the  context  indicates 
otherwise. 

(11)  “Explosive"  means  gunpowders,  powders  used  for  blasting,  all  forms  of  high  explosives,  blasting 
materials,  fuzes  (other  than  electrical  circuit  breakers),  detonators,  and  other  detonating  agents,  smokeless 
powders,  any  explosive  bomb,  grenade,  missile,  or  similar  device,  and  any  incendiary  bomb  or  grenade,  fire 
bomb,  or  similar  device,  and  any  other  compound,  mixture,  or  device  which  is  an  explosive  within  the  meaning 
of  18  U.S.C.  §  232(5)  or  844(j). 

(12)  “Firearm"  means  any  weapon  which  is  designed  to  or  may  be  readily  converted  to  expel  any  projectile 
by  the  action  of  an  explosive. 

(13)  “Joint"  in  connection  with  military  organization  connotes  activities,  operations,  organizations,  and 
the  like  in  which  elements  of  more  than  one  military  service  of  the  same  nation  participate. 

(14)  "Members."  The  members  of  a  court-martial  are  the  voting  members  detailed  by  the  convening 
authority. 

(15)  “Military  judge"  means  the  presiding  officer  of  a  general  or  special  court-martial  detailed  in  accordance 
with  Article  26.  Except  as  otherwise  expressly  provided,  in  the  context  of  a  summary  court-martial  “military 
judge"  includes  the  summary  court-martial  officer  or  in  the  context  of  a  special  court-martial  without  a  military 
judge,  the  president.  Unless  otherwise  indicated  in  the  context,  “the  military  judge”  means  the  military  judge 
detailed  to  the  court-martial  to  which  charges  in  a  case  have  been  referred  for  trial. 

(16)  “Party."  Party,  in  the  context  of  parties  to  a  court-martial,  means; 

(A)  The  accused  and  any  defense  or  associate  or  assistant  defense  counsel  and  agents  of  the  defense 
counsel  when  acting  on  behalf  of  the  accused  with  respect  to  the  court-martial  in  question;  and 

(B)  Any  trial  or  assistant  trial  counsel  representing  the  United  States,  and  agents  of  the  trial  counsel 
when  acting  on  behalf  of  the  trial  counsel  with  respect  to  the  court-martial  in  question. 

(17)  “Staff  judge  advocate"  means  a  judge  advocate  so  designated  in  the  Army,  Air  Force,  or  Marine 
Corps,  and  means  the  principal  legal  advisor  of  a  command  in  the  Navy  and  Coast  Guard  who  is  a  judge  advocate. 

(18)  “Sua  sponte"  means  that  the  person  involved  acts  on  that  person's  initiative,  without  the  need  for  a 
reque.st,  motion,  or  application. 

(19)  “War,  time  of.”  For  purpose  of  R.C.M.  I()04(c)(6)  and  of  implementing  the  applicable  paragraphs 
of  Parts  IV  and  V  of  this  Manual  only,  “time  of  war"  means  a  pcriixl  of  war  declared  by  Congress  or  the  factual 
determination  by  the  President  that  the  existence  of  hostilities  warrants  a  finding  that  a  “time  of  war  "  exists  for 
purposes  of  R.C.M.  t0()4(c)(6)  and  Parts  IV  and  V  of  this  Manual. 

(20)  The  definitions  and  rules  of  construction  in  I  U.S.C.  §§  1  through  5  and  in  10  U.S.C.  101  and 

801. 


Discussion 


I  use  Sii  I  through  .S.  lOU.S  C  5  101.  and  lOU.S  C 
0  801  (Article  U  are  sel  forth  below 

I  U  S.C  S  I  Words  denoting  number,  gender,  and  so 

forth 


In  determining  the  meaning  ol  any  ,Atl  ol  Congress,  unless 
the  eonleM  indicates  otherwise 

words  importing  the  singular  include  and  apply 
to  several  persons,  parties,  or  things,  words  importing 
the  plural  include  the  singular. 
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words  importing  the  masculine  gender  include 
the  feminine  as  well: 

words  used  in  the  present  tense  include  the  future 
as  well  as  the  present; 

the  words  "insane"  and  "insane  person"  and 
"lunatic"  shall  include  every  idiot,  lunatic,  insane 
person,  and  person  non  compos  mentis; 

the  words  "person"  and  "whoever"  include 
corporations,  companies,  associations,  firms,  part¬ 
nerships,  societies,  and  joint  stock  companies,  as  well 
as  individuals; 

"officer"  includes  any  person  authorized  by  law 
to  perform  the  duties  of  the  office; 

"signature"  or  "subscription"  includes  a  mark 
when  the  person  making  the  same  intended  it  as  such: 

"oath"  includes  affirmation,  and  "sworn"  in¬ 
cludes  affirmed; 

"writing"  includes  printing  and  typewriting  and 
reproductions  of  visual  symbols  by  photographing, 
multigraphing,  mimeographing,  manifolding,  or  oth¬ 
erwise. 

S  2,  "County"  as  including  "parish,"  and  so  forth. 

The  word  "county"  includes  a  parish,  or  any 
other  equivalent  subdivision  of  a  State  or  Territory  of 
the  United  States. 

S  3.  "Vessel"  as  including  all  means  of  water  transpor¬ 
tation. 

The  word  "vessel"  includes  every  description 
of  watercraft  or  other  artificial  contrivance  used,  or 
capable  of  being  used,  as  a  means  of  transportation 
on  water. 

S  4.  "Vehicle"  as  including  all  means  of  land  transpor¬ 
tation. 

The  word  "vehicle"  includes  every  description 
of  carriage  or  other  artificial  contrivance  used  or  ca¬ 
pable  of  being  used,  as  a  means  of  transportation  on 
land 

<i  S.  "Company"  or  "association"  as  including  successors 
and  assigns. 

The  word  "company"  or  "association",  when 
used  in  reference  to  a  corporation,  shall  be  deemed 
to  embrace  the  words  "successors  and  assigns  of  such 
company  or  association",  in  like  manner  as  if  these 
last-named  words,  or  words  of  similar  import,  were 
expressed. 

10  U.S.C.  S  101.  Definitioas 

In  addition  to  the  definitions  in  sections  1-5  of  title  1,  the 
following  definitions  apply  in  this  title: 

(1)  "United  States",  in  a  geographic  sense,  means 
the  States  and  the  District  of  Columbia. 

(2)  Except  as  provided  in  section  101(1)  of  title  32 
for  laws  relating  to  the  militia,  the  National  Guard,  the  Army 
National  Guard  of  the  United  States,  and  the  Air  National  Guard 
of  the  United  States,  "Territory"  means  any  Territory  organized 
after  this  title  is  enacted,  so  long  as  it  remains  a  Territory 

(3)  "Possessions"  includes  the  Virgin  Islands,  the 
Canal  Zone,  Guam.  American  Samoa,  and  the  guano  islands, 
so  long  as  they  remain  possessions,  but  docs  not  include  any 
Territory  or  Commonwealth, 

(4)  "Armed  forces"  means  the  Army.  Navy.  Air 
Force,  Marine  Corps,  and  Coast  Guard. 

(5)  "Department",  when  used  with  respect  to  a  mil¬ 
itary  department,  means  the  executive  part  of  the  department 
and  all  field  headquarters,  forces,  reserve  components,  instal¬ 
lations.  activities,  and  functions  under  the  control  or  supervision 


of  the  Secretary  of  the  department.  When  used  with  respect  to 
the  Department  of  Defense,  it  means  the  executive  part  of  the 
department,  including  the  executive  parts  of  the  military  de¬ 
partments.  and  all  field  headquarters,  forces,  reserve  compo¬ 
nents.  installations,  activities,  and  functions  under  the  control 
or  supervision  of  the  Secretary  of  Defense,  including  those  of 
the  military  departments. 

(6)  "Executive  part  of  the  department"  means  the 
executive  part  of  the  Department  of  the  Army ,  Department  of 
the  Navy,  or  Department  of  the  Air  Force,  as  the  case  may  be, 
at  the  seat  of  government. 

(7)  “Military  departments"  means  the  Department  of 
the  Army,  the  Department  of  the  Navy,  and  the  Department  of 
the  Air  Force. 

(8)  "Secretary  concerned"  means — 

(A)  the  Secretary  of  the  Army,  with  respect  to 
matters  concerning  the  Army; 

(B)  the  Secretary  of  the  Navy,  with  respect  to 
matters  concerning  the  Navy,  the  Marine 
Corps,  and  the  Coast  Guard  when  it  is  op¬ 
erating  as  a  .service  in  the  Navy; 

(C)  the  Secretary  of  the  Air  Force,  with  respect 
to  matters  concerning  the  Air  Force;  and 

(D)  the  Secretary  of  Transportation,  with  re¬ 
spect  to  matters  concerning  the  Coast  Guard 
when  it  is  not  operating  as  a  service  in  the 
Navy. 

(9)  "National  Guard"  means  the  Army  National  Guard 
and  the  Air  National  Guard. 

(10)  "Anny  National  Guard"  means  that  part  of  the 
organized  militia  of  the  several  Slates  and  Territories.  Puerto 
Rico,  and  the  Canal  Zone,  and  the  District  of  Columbia,  active 
and  inactive,  that — 

(A)  is  a  land  force; 

(B)  is  trained,  and  has  its  officers  appointed, 
under  the  sixteenth  clause  of  section  8.  ar¬ 
ticle  1 .  of  the  Constitution; 

(C)  is  organized,  armed,  and  equipped  wholly 
or  partly  at  Federal  expense;  and 

(D)  is  federally  recognized. 

(11)  "Army  National  Guard  of  the  United  Slates" 
means  the  reserve  component  of  the  Army  all  of  whose  members 
are  members  of  the  Army  National  Guard. 

(12)  "Air  National  Guard"  means  that  part  of  the 
organized  militia  of  the  several  States  and  Territories.  Puerto 
Rico,  the  Canal  Zone,  and  the  District  of  Columbia,  active  and 
inactive,  that — 

(A)  is  an  air  force; 

(B)  is  trained,  and  has  its  officers  appointed, 
under  the  sixteenth  clause  of  section  8,  ar¬ 
ticle  I,  of  the  Constitution: 

(Cl  is  organized,  armed,  and  equipped  wholly 
or  partly  at  Federal  expense;  and 

(Dl  is  federally  recognized. 

( 13)  "Air  National  Guard  of  the  United  Slates"  means 
the  reserve  component  of  the  Air  Force  all  of  whose  members 
arc  members  of  the  Air  National  Guard. 

(14)  "Officer"  means  commissioned  or  warrant  of¬ 
ficer. 

(15)  "Commissioned  officer"  includes  a  commis¬ 
sioned  warrant  officer 

(lb)  "Warrant  officer"  means  a  person  who  holds  a 
commission  or  warrant  in  a  warrant  officer  grade 

(17)  "Enlisted  member"  means  a  person  in  an  en¬ 
listed  grade 

( 18)  "Grade"  means  a  step  or  degree,  in  a  graduated 
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scale  of  office  oi  militaiy  rank,  that  is  established  and  designated 
as  a  grade  by  law  or  regulation. 

(19)  "Rank"  means  the  name  (such  as  "boatswain's 
mate")  prescribed  for  members  of  an  armed  force  in  an  oc¬ 
cupational  field.  "Rate"  means  the  name  (such  as  “chief  boat¬ 
swain's  male")  prescribed  for  members  in  the  same  rating  or 
other  category  who  are  in  the  same  grade  (such  as  chief  petty 
officer  or  seaman  apprentice). 

(21) '  ‘Authorized  strength ' '  means  the  largest  number 
of  members  authorized  to  be  in  an  armed  force,  a  component, 
a  branch,  a  grade,  or  any  other  category  of  the  armed  forces. 

(22)  "Active  duly"  means  full-time  duty  in  the  active 
military  service  of  the  United  States.  It  includes  full-time  train¬ 
ing  duty,  annual  training  duty,  and  attendance,  while  in  the 
active  military  service,  at  a  school  designated  as  a  service  school 
by  law  or  by  the  Secretary  of  the  military  department  ct'%  'emed. 

(23)  "Active  duly  for  a  period  of  more  than  30  days" 
means  active  duty  under  a  call  or  order  that  does  not  specify  a 
period  of  30  days  or  less. 

(24)  "Active  service"  means  service  on  active  duly. 

(25)  “Active  status"  means  the  status  of  a  reserve 
commissioned  officer,  other  than  a  commissioned  warrant  of¬ 
ficer,  who  is  not  in  the  inactive  Army  National  Guard  or  inactive 
Air  National  Guard,  on  an  inactive  status  list,  or  in  the  Retired 
Reserve. 

(26)  "Supplies"  includes  material,  equipment,  and 
stores  of  all  kinds. 

(27)  "Pay"  includes  basic  pay,  special  pay.  retainer 
pay,  incentive  pay,  retired  pay,  and  equivalent  pay,  but  does 
not  include  allowances. 

(28)  "Shall"  is  used  in  an  imperative  sense. 

(29)  "May"  is  used  in  a  permissive  sense.  The  words 
"no  person  may  ..."  mean  that  no  person  is  required,  autho¬ 
rized.  or  permitted  to  do  the  act  prescribed. 

(30)  "Includes"  means  "includes  but  is  not  limited 
to." 

(31)  "Inactive-duty  training"  means — 

(A)  duty  prescribed  for  Reserves  by  the  Sec¬ 
retary  concerned  under  section  206  of  title 
37  or  any  other  provision  of  taw;  and 

(B)  special  additional  duties  authorized  for  Re¬ 
serves  by  an  authority  designated  by  the 
Secretary  concerned  and  performed  by  them 
on  a  voluntary  basis  in  connection  with  the 
prescribed  training  or  maintenance  activi¬ 
ties  of  the  units  to  which  they  are  assigned. 

It  includes  those  duties  when  performed  by  Reserves  in 
their  status  as  members  of  the  National  Guard. 

(32)  "Spouse"  means  husband  or  wife,  as  the  case 

may  be. 

(33)  "Regular",  with  respect  to  an  enlistment,  ap¬ 
pointment,  grade,  or  office,  means  enlistment,  appointment, 
grade,  or  office  in  a  regular  component  of  an  armed  force. 

(34)  “Reserve",  with  respect  to  an  enlistment,  ap¬ 
pointment,  grade,  or  office,  means  enlistment,  appointment, 
grade,  or  office  held  as  a  Reserve  of  an  armed  force. 

(35)  “Original",  with  respect  to  the  appointment  of 
a  member  of  the  armed  forces  in  a  regular  or  reserve  component, 
refers  to  his  most  recent  appointment  in  that  component  that  is 
neither  a  promotion  nor  a  demotion. 

(36)  Repealed. 

(37)  "Active-duty  list"  means  a  single  list  for  the 


Army,  Navy,  Air  Force  or  Marine  Corps  (required  to  be  main¬ 
tained  under  section  620  of  this  title)  which  contains  the  names 
of  all  officers  of  that  armed  force,  other  than  officers  described 
in  section  64 1  of  this  title ,  who  are  serving  on  active  duty . 

(38)  "Medical  officer"  means  an  officer  of  the  Med¬ 
ical  Corps  of  the  Army,  an  officer  of  the  Medical  Corps  of  the 
Navy,  or  an  officer  in  the  Air  Force  designated  as  a  medical 
officer. 

(39)  “Dental  officer"  means  an  officer  of  the  Dental 
Corps  of  the  Army,  an  officer  of  the  Dental  Corps  of  the  Navy, 
or  an  officer  of  the  Air  Force  designated  as  a  dental  officer. 

(40)  "General  officer"  means  an  officer  of  the  Army. 
Air  Force,  or  Marine  Corps  serving  in  or  having  the  grade  of 
general,  lieutenant  general,  major  general,  or  brigadier  general. 

(41)  "Flag  officer"  means  an  officer  of  the  Navy  or 
Coast  Guard  serving  in  or  having  the  grade  of  admiral,  vice 
admiral,  rear  admiral,  or  commodore. 

10  U.S.C.  !)  801.  Article  1.  Definitions 
In  this  chapter: 

(1)  "Judge  Advocate  General"  means,  severally,  the 
Judge  Advocates  General  of  the  Army,  Navy,  and  Air  Force 
and,  except  when  the  Coast  Guard  is  operating  as  a  service  in 
the  Navy,  the  General  Counsel  of  the  Department  of  Trans¬ 
portation. 

(2)  The  Navy,  the  Marine  Corps,  and  the  Coast  Guard 
when  it  is  operating  as  a  service  in  the  Navy,  shall  be  considered 
as  one  armed  force. 

(3)  "Commanding  officer"  includes  only  commis¬ 
sioned  officers. 

(4)  “Officer  in  charge"  means  a  member  of  the  Navy, 
(he  Marine  Corps,  or  the  Coast  Guard  designated  as  such  by 
appropriate  authority. 

(5)  "Superior  commissioned  officer"  means  a  com¬ 
missioned  officer  superior  in  rank  or  command. 

(6)  "Cadet"  means  a  cadet  of  the  United  States  Mil¬ 
itary  Academy,  the  United  States  Air  Force  Academy,  or  the 
United  States  Coast  Guard  Academy, 

(7)  "Midshipman"  means  a  midshipman  of  the  United 
States  Naval  Academy  and  any  other  midshipman  on  active 
duty  in  the  naval  service. 

(8)  "Military"  refers  to  any  or  all  of  the  armed  forces. 

(9)  "Accuser"  means  a  person  who  signs  and  swears 
to  charges,  any  person  who  directs  that  charges  nominally  be 
signed  and  sworn  to  by  another,  and  any  other  person  who  has 
an  interest  other  than  an  official  interest  in  the  prosecution  of 
the  accused. 

(10)  "Military  judge"  means  an  official  of  a  general 
or  special  court-martial  detailed  in  accordance  with  section  826 
of  this  title  (article  26).  (See  also  R.C.M.  103(15).] 

(11)  "Law  specialist"  means  a  commissioned  officer 
of  the  Coast  Guard  designated  for  special  duly  (law). 

(12)  "Legal  officer"  means  any  commissioned  officer 
of  the  Navy.  Marine  Corps,  or  Coast  Guard  designated  to  per¬ 
form  legal  duties  for  a  command. 

(13)  "Judge  Advocate"  means — 

(A)  an  officer  of  the  Judge  Advocate  General's 
Corps  of  the  Army  or  Navy  , 

(B)  an  officer  of  the  Air  Force  or  the  Marine 
Corps  who  is  designated  as  a  judge  advo¬ 
cate;  or 

(C)  an  officer  of  the  Coast  Guard  who  is  des¬ 
ignated  as  a  law  specialist. 


R.C.M.  104(b)(2KB) 


Rule  104.  Unlawful  command  influence 

(a)  General  prohibitions. 

(1)  Convening  authorities  and  commanders.  No  convening  authority  or  commander  may  censure,  reprimand, 
or  admonish  a  court-martial  or  other  military  tribunal  or  any  member,  military  judge,  or  counsel  thereof,  with 
respect  to  the  findings  or  sentence  adjudged  by  the  court-martial  or  tribunal,  or  with  respect  to  any  other  exercise 
of  the  functions  of  the  court-martial  or  tribunal  or  such  persons  in  the  conduct  of  the  proceedings. 

(2)  All  persons  subject  to  the  code.  No  person  subject  to  the  code  may  attempt  to  coerce  or,  by  any 
unauthorized  means,  influence  the  action  of  a  court-martial  or  any  other  military  tribunal  or  any  member  thereof, 
in  reaching  the  findings  or  sentence  in  any  case  or  the  action  of  any  convening,  approving,  or  reviewing  authority 
with  respect  to  such  authority's  judicial  acts. 

(3)  Exceptions. 

(A)  Instructions.  Subsections  (a)(  1 )  and  (2)  of  the  rule  do  not  prohibit  general  instructional  or  informational 
courses  in  military  justice  if  such  courses  are  designed  solely  for  the  purpose  of  instructing  personnel 
of  a  command  in  the  substantive  and  procedural  aspects  of  courts-martial. 

(B)  Court-martial  statements.  Subsections  (a)(1)  and  (2)  of  this  rule  do  not  prohibit  statements  and 
instructions  given  in  open  session  by  the  military  judge  or  counsel . 

(C)  Professional  supervision.  Subsections  (a)(1)  and  (2)  of  this  rule  do  not  prohibit  action  by  the  Judge 
Advocate  General  concerned  under  R.C.M.  109. 

(D)  Offense.  Subsections  (a)(1)  and  (2)  of  this  rule  do  not  prohibit  appropriate  action  against  a  person 
for  an  offense  committed  while  detailed  as  a  military  judge,  counsel,  or  member  of  a  court-martial, 
or  while  serving  as  individual  counsel. 

(b)  Prohibitions  concerning  evaluations. 

(1)  Evaluation  of  member  or  defense  counsel.  In  the  preparation  of  an  effectiveness,  fitness,  or  efficiency 
report  or  any  other  report  or  document  used  in  whole  or  in  part  for  the  purpose  of  determining  whether  a  member 
of  the  armed  forces  is  qualified  to  be  advanced  in  grade,  or  in  determining  the  assignment  or  transfer  of  a  member 
of  the  armed  forces,  or  in  determining  whether  a  member  of  the  armed  forces  should  be  retained  on  active  duty, 
no  person  subject  to  the  code  may: 

(A)  Consider  or  evaluate  the  performance  of  duty  of  any  such  person  as  a  member  of  a  court-martial;  or 

(B)  Give  a  less  favorable  rating  or  evaluation  of  any  defense  counsel  because  of  the  zeal  with  which 
such  counsel  represented  any  accused. 

(2)  Evaluation  of  military  Judge. 

(A)  General  courts-martial.  Unless  the  general  court-martial  was  convened  by  the  President  or  the 
Secretary  concerned,  neither  the  convening  authority  nor  any  member  of  the  convening  authority's 
staff  may  prepare  or  review  any  report  concerning  the  effectiveness,  fitness,  or  efficiency  of  the 
military  judge  detailed  to  a  general  court-martial,  which  relates  to  the  performance  of  duty  as  a 
military  judge. 

(B)  Special  courts-martial.  The  convening  authority  may  not  prepare  or  review  any  report  concerning 
the  effectiveness,  fitness,  or  efficiency  of  a  military  judge  detailed  to  a  special  court-martial  which 
relates  to  the  performance  of  duty  as  a  military  judge.  When  the  military  judge  is  normally  rated  or 
the  military  judge’s  report  is  reviewed  by  the  convening  authority,  the  manner  in  which  such  military 
judge  will  be  rated  or  evaluated  upon  the  performance  of  duty  as  a  military  judge  may  be  as  prescribed 
in  regulations  of  the  Secretary  concerned  which  shall  ensure  the  absence  of  any  command  influence 
in  the  rating  or  evaluation  of  the  military  judge’s  judicial  performance. 

Discussion 

See  paragraph  22  of  Part  IV  concerning  prosecuting  violations  of  Article  .17  under  Article  98. 
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Rule  105.  Direct  communications:  convening  authorities  and  staff  judge  advocates;  among  staff 
judge  advocates 

(a)  Convening  authorities  and  staff  judge  advocates.  Convening  authorities  shall  at  all  times  communicate  directly 
with  their  staff  judge  advocates  in  matters  relating  to  the  administration  of  military  justice. 

(b)  Among  staff  judge  advocates  and  with  the  Judge  Advocate  General.  The  staff  judge  advocate  of  any  command 
is  entitled  to  communicate  directly  with  the  staff  judge  advocate  of  a  superior  or  subordinate  command,  or  with 
the  Judge  Advocate  General. 

Discussion 

See  R.C.M,  lO.V  17)  tVir  a  dcliniiion  of  staff  ludgc  adviKatc 

Ruie  106.  Delivery  of  miiitary  offenders  to  civilian  authorities 

Under  such  regulations  as  the  Secretary  concerned  may  prescribe,  a  member  of  the  armed  forces  accused  of 
an  offense  against  civilian  authority  may  be  delivered,  upon  request,  to  the  civilian  authority  for  trial.  A  member 
may  be  placed  in  restraint  by  military  authorities  for  this  purpose  only  upon  receipt  of  a  duly  issued  warrant  for 
the  apprehension  of  the  member  or  upon  receipt  of  information  establishing  probable  cause  that  the  member 
committed  an  offense,  and  upon  reasonable  belief  that  such  restraint  is  necessary.  Such  restraint  may  continue 
only  for  such  time  as  is  reasonably  necessary  to  effect  the  delivery  . 

Discussion 

See  R.C  M  1 1  t3(d)(2)(  AHii)  for  the  effect  of  such  dcliverv  on  the  execution  of  a  court  manlal  sentence 

Rule  107.  Dismissed  officer's  right  to  request  trial  by  court-martial 

If  a  commissioned  officer  of  any  armed  force  is  dismissed  by  order  of  the  President  under  10  U..S.C. 
§  n6Ua)(3),  that  officer  may  apply  for  trial  by  general  court-martial  within  a  reasonable  time. 

Discussion 

See  Article  4  for  the  priKcdures  to  be  followed.  .See  u/vo  .Article  7S|cl 

Rule  108.  Rules  of  court 

The  Judge  Advocate  General  concerned  and  persons  designated  by  the  Judge  Advocate  General  may  make 
rules  of  court  not  inconsistent  with  these  rules  for  the  conduct  of  court-martial  proceedings.  .Such  rules  shall  be 
disseminated  in  accordance  with  procedures  prescribed  by  the  Judge  Advocate  General  concerned  ttr  a  person 
to  whom  this  authority  has  been  delegated.  Noncompliance  with  such  procedures  shall  not  affect  the  validity  of 
any  rule  of  court  with  respect  to  a  party  who  has  received  actual  and  timely  notice  of  the  rule  or  who  has  not 
been  prejudiced  under  Article  59  by  the  absence  of  such  notice.  Copies  of  all  rules  of  court  issued  under  this 
rule  shall  be  forwarded  to  the  Judge  Advocate  General  concerned 

Rule  109.  Professional  supervision  of  military  judges  and  counsel 

(a)  In  general.  Each  Judge  Advocate  General  may  prescribe  rules  not  inconsistent  w  ith  ihis  Manual  to  govern 
the  professional  supervision  and  discipline  of  military  trial  and  appellate  judges,  judge  advocates,  and  other 
lawyers  who  practice  in  proceedings  governed  by  the  code  and  this  Manual.  After  notice  and  the  opportunity  to 
be  heard,  counsel  and  military  judges  may  be  suspiended.  for  violations  of  such  rules,  from  practice  in  courts- 
martial  and  in  the  Courts  of  Military  Review  only  by  the  Judge  AdvrKate  General  of  the  armed  force  of  such 
court.  The  Judge  AdvcKate  General  concerned  may  upon  grMnl  cause  shown  modify  or  revoke  suspensions. 

(b)  Action  without  further  hearing.  When  a  Judge  AdvrKate  General  suspends  a  person  from  practice  or  the 
Court  of  Military  Appeals  disbars  a  person,  any  Judge  Advocate  General  may  suspend  that  person  from  practice 
upon  notice  and  opportunity  to  respond  in  writing,  but  without  further  hearing. 


-■'  ;-• 


CHAPTER  II.  JURISDICTION. 


Rule  201.  Jurisdiction  in  generai 

(a)  Nature  of  courts-martial  jurisdiction. 

(1)  The  jurisdiction  of  courts-martial  is  entirely  penal  or  disciplinary. 


Discussion 


"Junsdiction ■'  means  the  power  to  hear  a  case  and  to 
render  a  legally  competent  decision.  A  court-martial  has  no 
power  to  adjudge  civil  remedies.  For  example,  a  court-martial 
may  not  adjudge  the  payment  of  damages,  collect  private  debts. 


order  the  return  of  property,  or  order  a  criminal  forfeiture  of 
seized  property.  A  summary  court-martial  appointed  under  10 
U.S.C  §!)  4712  or  9712  to  dispose  of  the  effects  ofadeceased 
person  is  not  affected  by  these  Rules  or  this  Manual. 


(2)  The  code  applies  in  all  places. 


Discussion 


Except  insofar  as  required  by  the  Constitution,  the  code, 
or  the  Manual,  jurisdiction  ot  courts-martial  does  not  depend 
on  where  the  offense  was  committed 

The  code  applies  in  all  places  (Article  5).  but  its  application 
may  be  limited  by  the  service-connection  doctrine.  The  location 


of  an  offense  is  often  of  major  importance  in  the  application  of 
this  doctrine.  See  k.C.M  203  and  discussion.  Article  2(a)(l  1) 
and  (12)  establishes  court-martial  jurisdiction  only  in  certain 
places.  See  R.C.M.  202. 


(3)  The  jurisdiction  of  a  court-martial  with  respect  to  offenses  under  the  code  is  not  affected  by  the  place 
where  the  court-martial  sits.  The  jurisdiction  of  a  court-martial  with  respect  to  military  government  or  the  law 
of  war  is  not  affected  by  the  place  where  the  court-martial  sits  except  as  otherwise  expressly  required  by  this 
Manual  or  applicable  rule  of  international  law. 


Discussion 


In  addition  to  the  power  to  try  persons  for  offenses  under 
the  code,  general  courts-martial  have  power  to  try  certain  per¬ 
sons  for  violations  of  the  law  of  war  and  for  crimes  or  offenses 
against  the  law  of  the  territory  occupied  as  an  incident  of  war 
or  belligerency  whenever  the  local  civil  authority  is  superseded 
in  whole  or  part  by  the  military  authority  of  the  iKcupying 
power.  See  R.C.M.  201(f)(1)(B)  In  cases  where  a  person  is 


tried  by  general  court-martial  for  offenses  against  the  law  of  an 
occupied  territory,  the  court-martial  normally  sits  in  the  country 
where  the  offense  is  committed,  and  must  do  so  under  certain 
circumstances.  See  Articles  4,  64.  and  66.  Geneva  Convention 
Relative  to  the  Protection  of  Civilian  Persons  in  Time  of  War. 
August  12.  1949.  arts  4.  64,  and  66.  6  U.S.T.  3516,  3559- 
60T.I.A.S.  No.  3365. 


(b)  Requisites  of  court-martial  Jurisdiction.  A  court-martial  always  has  jurisdiction  to  determine  whether  it  has 
jurisdiction.  Otherwise  for  a  court-martial  to  have  jurisdiction; 

( 1 )  The  court-martial  must  be  convened  by  an  official  empowered  to  convene  it; 

Discussion 

See  R  C  M  .504;  1.302. 


(2)  The  court-martial  must  be  compo.sed  in  accordance  with  these  rules  with  respect  to  number  and  quali¬ 
fications  of  its  personnel.  As  used  here  ‘‘personnel’'  includes  only  the  military  judge,  the  members,  and  the 
summary  court-martial; 
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R.C.M.  201  (bX3) 


Discussion 

See  R  C  M.  50I-.504;  1301. 


(3)  Each  charge  before  the  court-martial  must  be  referred  to  it  by  competent  authority; 

Discussion 

C  M  601 


(4)  The  accused  must  be  a  person  subject  to  court-martial  jurisdiction;  and 

Discussion 

See  R.C  M  202 


(5)  The  offense  must  be  subject  to  court-martial  jurisdiction. 

Discussion 

See  R.C.M.  203.  flu/.w  R  C  M.  8 1 0(d)  concerning  the  effect  of  certain  decisions 

Thejudgtnent  of  a  court-martial  without  Jurisdiction  is  void  by  courts-martial  without  Jurisdiction, 

and  is  entitled  to  no  legal  effect.  See  R.C.M.  907(b)(2)(C){iv). 


(c)  Contempt.  A  court-martial  may  punish  for  contempt  any  person  who  uses  any  menacing  word,  sign,  or  gesture 
in  its  presence,  or  who  disturbs  its  proceedings  by  any  riot  or  disorder.  The  punishment  may  not  exceed 
confinement  for  30  days  or  a  fine  of  $100,  or  both. 

Discussion 

See  R.C.M.  809  for  procedures  and  standards  for  contempt  proceedings. 


T.-'J-' 


(d)  Exclusive  and  nonexclusive  jurisdiction. 

(1)  Courts-martial  have  exclusive  jurisdiction  of  purely  military  offenses. 

(2)  An  act  or  omission  which  violates  both  the  code  and  local  criminal  law.  foreign  or  domestic,  may  be 
tried  by  a  court-martial,  or  by  a  proper  civilian  tribunal,  foreign  or  domestic,  or.  subject  to  R.C.M.  907(b)(2)(C) 
and  regulations  of  the  Secretary  concerned,  by  both. 

(3)  Where  an  act  or  omission  is  subject  to  trial  by  court-martial  and  by  one  or  more  civil  tribunals,  foreign 
or  domestic,  the  determination  which  nation,  state,  or  agency  will  exercise  jurisdiction  is  a  matter  for  the  nations, 
states,  and  agencies  concerned,  and  is  not  a  right  of  the  suspect  or  accused. 


Discussion 


In  the  case  of  an  aci  or  amission  which  violates  the  code 
and  a  criminal  law  of  a  State,  the  United  States,  or  both,  the 
determination  which  agency  shall  esercise  Jurisdiction  should 
normally  be  made  through  consultation  or  prior  agreement  be¬ 
tween  appropriate  military  officials  (ordinanly  the  staff  judge 
advocate)  and  appropriate  civilian  authonties  (United  Stales 
Attorney ,  or  equivalent  I .  See  also  Memorandum  of  Understand¬ 
ing  Between  Departments  of  Justice  and  Defense  Relating  to 
the  Investigation  and  Prosecution  of  Cnmes  Over  Which  the 
Two  Departments  Have  Concurrent  Juri.sdiction  at  Appendix  3 
Under  the  Constitution,  a  person  may  not  be  tried  for  the 
same  misconduct  by  both  a  court-martial  and  another  federal 
court.  See  R.C.M.  907(b)(2)(C).  Although  it  is  constitutionally 
permissible  to  try  a  person  by  court-martial  and  by  a  State  court 
for  the  same  act.  as  a  matter  of  policy  a  person  who  is  pending 


trial  or  has  been  tried  by  a  State  court  should  not  ordinarily  be 
tried  by  court-martial  for  the  same  act.  Overseas,  international 
agreements  might  preclude  trial  by  one  state  of  a  person  ac¬ 
quitted  or  finally  convicted  of  a  given  act  by  the  other  stale. 

Under  international  law,  a  friendly  foreign  nation  has  ju¬ 
risdiction  to  punish  offenses  committed  within  its  borders  by 
members  of  a  visiting  force,  unless  it  expressly  or  impliedly 
consents  to  relinqui.sh  its  Jurisdiction  to  the  visiting  sovereign 
The  procedures  and  standards  for  determining  which  nation  w  ill 
exercise  jurisdiction  are  normally  established  by  treaty  See.  for 
example.  NATO  Status  of  Forces  Agreement.  June  19.  1951. 
4  U  S  T.  1792.  T  I.A.S.  No  2846  As  a  matter  of  policy, 
efforts  should  be  made  to  maximize  the  exercise  of  court-martial 
jurisdiction  over  persons  subject  to  the  code  to  the  extent  pos¬ 
sible  under  applicable  agreements 
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R.C.M.  201(f)(1HAHIIiMa) 


See  R  C  M.  106  concerning  delivery  of  offenders  to  ci¬ 
vilian  authorities. 


See  also  R.C.M.  201(g)  concerning  the  jurisdiction  of 
other  military  tribunals. 


(e)  Reciprocal  jurisdiction. 

(1)  Each  armed  force  has  court-martial  jurisdiction  over  all  persons  subject  to  the  code. 

(2)  So  much  of  the  authority  vested  in  the  President  by  Article  22(a)(7)  to  empower  any  officer  of  the  armed 
forces  who  is  the  commander  of  a  joint  command  or  joint  task  force  to  convene  a  general  court-martial  for  the 
trial  of  members  of  any  of  the  armed  forces  in  accordance  with  Article  17(a)  and  this  rule  is  delegated  to  the 
Secretary  of  Defense.  A  commander  who  has  been  empowered  to  convene  courts-martial  under  this  rule  by  the 
President  or  the  Secretary  of  Defense  may  expressly  authorize  a  commanding  officer  of  a  subordinate  joint 
command  or  subordinate  joint  task  force  who  is  authorized  to  convene  special  and  summary  courts-martial  to 
convene  such  courts-martial  for  the  trial  of  members  of  other  armed  forces  under  regulations  which  the  superior 
commander  may  prescribe. 

(3)  A  member  of  one  armed  force  may  be  tried  by  a  court-martial  convened  by  a  member  of  another  armed 
force  when: 


(A)  The  court-martial  is  convened  by  a  commander  of  a  joint  command  or  joint  task  force  who  has  been 
specifically  empowered  by  the  President,  the  Secretary  of  Defense,  or  a  superior  commander  under 
the  provisions  of  subsection  (e)(2)  of  this  rule  to  refer  such  cases  for  trial  by  courts-martial;  or 

(B)  The  accused  cannot  be  delivered  to  the  armed  force  of  which  the  accused  is  a  member  without 
manifest  injury  to  the  armed  forces. 


An  accused  should  not  ordinarily  be  tried  by  a  court-martial  convened  by  a  member  of  a  different  armed  force 
except  when  the  circumstances  described  in  (A)  or  (B)  exist.  However,  failure  to  comply  with  this  policy  does 
not  affect  an  otherwise  valid  referral. 


(4)  Nothing  in  this  rule  prohibits  detailing  to  a  court-martial  a  military  judge  who  is  a  member  of  an  armed 
force  different  from  that  of  the  accused  or  the  convening  authority,  or  both. 


(5)  In  all  cases,  departmental  review  after  that  by  the  officer  with  authority  to  convene  a  general  court- 
martial  for  the  command  which  held  the  trial,  where  that  review  is  required  by  the  code,  shall  be  carried  out  by 
the  department  that  includes  the  armed  force  of  which  the  accused  is  a  member. 


Discussion 


"Manifest  injury"  does  not  mean  minor  inconvenience  or 
expense.  Examples  of  manifest  injury  include  direct  and  sub¬ 
stantial  effect  on  morale,  discipline,  or  military  operations, 
substantial  expense  or  delay,  or  loss  of  essential  witnesses 
As  to  the  composition  of  a  coun-martial  for  the  trial  of  an 


accused  who  is  a  member  of  another  armed  force,  see  R.C.M. 
“iO-tlaM.t  I  Discussion.  Cases  involving  two  or  more  accused  who 
are  members  of  different  armed  forces  should  not  be  referred 
to  a  court-martial  for  a  common  trial. 


(0  Types  of  courts-martial. 

( 1 )  General  courts-martial. 

(A)  Cases  under  the  code. 

(i)  Except  as  otherwise  expressly  provided,  general  courts  martial  may  try  any  person  subject  to  the 
code  for  any  offense  made  punishable  under  the  code.  General  courts-martial  also  may  try  any  person  for  a 
violation  of  Article  83.  104.  or  106. 


(ii)  Upon  a  finding  of  guilty  of  an  offense  made  punishable  by  the  code,  general  courts-martial  may, 
within  limits  prescribed  by  this  Manual,  adjudge  any  punishment  authorized  under  R.C.M.  1003. 

(iii)  Notwithstanding  any  other  rule,  the  death  penalty  may  not  be  adjudged  if; 

(a)  Not  specifically  authorized  for  the  offense  by  the  code  and  Part  IV  of  this  Manual;  or 
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R.C.M.  201(fK1KA)(iil)(b) 


(h)  The  case  has  been  referred  as  noncapital. 

(B)  Cases  under  the  law  of  war. 

(i)  General  courts-martial  may  try  any  person  who  by  the  law  of  war  is  subject  to  trial  by  military 
tribunal  for  any  crime  or  offense  against: 

(a)  The  law  of  war;  or 

(b)  The  law  of  the  territory  occupied  as  an  incident  of  war  or  belligerency  whenever  the  local  civil 
authority  is  superseded  in  whole  or  part  by  the  military  authority  of  the  occupying  power.  The  law  of  the  occupied 
territory  includes  the  local  criminal  law  as  adopted  or  modified  by  competent  authority,  and  the  proclamations, 
ordinances,  regulations,  or  orders  promulgated  by  competent  authority  of  the  occupying  power. 

Discussion 

Subsection  (f)(  I  KBUiXM  is  an  exercise  ot  ihe  pi>wer  oi  nuliiar)  eovemmcni. 


(ii)  When  a  general  court-martial  exercises  jurisdiction  under  the  law  of  war.  it  may  adjudge  anv 
punishment  permitted  by  the  law  of  war. 


Discussion 

Certain  limitation.s  on  the  discretion  of  military  tribunals  tion  Relative  to  Ihe  Protection  of  Civilian  Persons  in  Time  of 

to  adjudge  punishments  under  the  law  of  war  are  prescribed  in  War.  Aug  12.  1949.  art  6X.  6  L'.S.T.  ,t516.  T  I.A  S.  No. 

international  conventions.  See,  for  example,  Geneva  Conven-  SS65 


(C)  Limitations  in  judge  alone  cases.  A  general  court-martial  composed  only  of  a  military  judge  does 
not  have  Jurisdiction  to  try  any  person  for  any  offense  for  which  the  death  penalty  may  be  adjudged 
unless  the  case  has  been  refened  to  trial  as  noncapital. 

(2)  Special  courts-martial. 

(A)  In  general.  Except  as  otherwise  expressly  provided,  special  courts-martial  may  try  any  person  subject 
to  the  code  for  any  noncapital  offen.se  made  punishable  by  the  code  and.  as  provided  in  this  rule, 
for  capital  offenses. 

(B)  Punishmenrs . 

(i)  Upon  a  finding  of  guilty,  special  courts-martial  may  adjudge,  under  limitations  prescribed  by  this 
Manual,  any  punishment  authorized  under  R.C.M.  1003  except  death,  dishonorable  discharge,  dismissal,  con¬ 
finement  for  more  than  6  months,  hard  labor  without  confinement  for  more  than  3  months,  forfeiture  of  pay 
exceeding  two-thirds  pay  per  month,  or  any  forfeiture  of  pay  for  more  than  6  months. 

(ii)  A  bad-conduct  discharge  may  not  be  adjudged  by  a  special  court-martial  unless: 

(a)  Counsel  qualified  under  Article  27(b)  is  detailed  to  represent  the  accused;  and 

<h)  A  military  judge  is  detailed  to  the  trial,  except  in  a  case  in  which  a  military  judge  could  not  be 
detailed  because  of  physical  conditions  or  military  exigencies.  Physical  conditions  or  military  exigencies,  as  the 
terms  are  here  u.sed.  may  exist  under  rare  circumstances,  such  as  on  an  isolated  ship  on  the  high  seas  or  in  a 
unit  in  an  inaccessible  area,  provided  compelling  reasons  exist  why  trial  must  be  held  at  that  time  and  at  that 
place.  Mere  inconvenience  does  not  constitute  a  physical  condition  or  military  exigency  and  does  not  excuse  a 
failure  to  detail  a  military  judge.  If  a  military  judge  cannot  be  detailed  because  of  physical  conditions  or  militarv 
exigencies,  a  bad-conduct  discharge  may  be  adjudged  provided  the  other  conditions  have  been  met.  In  that  event, 
however,  the  convening  authority  shall,  prior  to  trial,  make  a  written  statement  explaining  why  a  military  ludge 
could  not  be  obtained.  This  statement  shall  be  appended  to  the  record  of  trial  and  shall  set  forth  in  detail  the 
reasons  why  a  military  judge  could  not  be  detailed,  and  why  the  trial  had  to  be  held  at  that  time  and  place. 
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Discussion 


See  R  C  M  concerning  dciailing  the  miliiar\  ludge 
and  counsel 

The  requiremeni  tor  counsel  is  saiistied  when  counsel  qual¬ 
ified  under  Article  27(b).  and  not  oiherwise  disqualified  ha^ 
been  detailed  and  made  available,  even  though  the  accused  nu> 
not  choose  to  ctK)perate  with,  or  use  the  services  of.  such  de¬ 
tailed  counsel 


Ihe  plUMval  V. •  •ikIiIi- -fi  'f  nulil.itv  cvicctKs  cxvcpdon  ti> 
the  reqiiirctneni  Im  .1  ni.iii.if  ••1..L  ,  n^t  ipp.'x  1<>  the  re- 

quireircnl  l«»i  det.!!liii5.'  ^.»uiinc1  mi.ii;!icd  undci  \rtuk'  2^ibi 
Set  R  ( M  1  I"  i.  ^  i-fdiiu'  t()c  (cqiiirciiicnls  lor 

a  record  ot  in.il  m  NfVvi.ii  v«'uris  fn.inu! 


(C)  Capital  offenses. 

(i)  A  capital  oftense  for  which  there  is  prescrihed  a  inarul.itoiA  i  m  tv'..'iKl  ttu  iHKiiii'.c  power 

of  a  special  court-martial  shall  not  he  referred  to  such  a  coun-niartial 

(iii  An  officer  exercising  genera)  coun-martia)  (urisduiion  <oei  ..  ■nuiMU.,!  wr  ,i  ui.  lutc' iIk  accused 
may  permit  any  capital  offense  other  than  erne  described  in  suhscviion  iin^nt  M;;-  ale  lo  ‘sc  referred  lo 

a  special  court-martial  for  trial. 

(iii)  The  Secretary  concerned  may  authorize,  by  regulaiion.  ,.i!wcr-  esc’  v.-c  ,ssial  .oun-martial 
jurisdiction  to  refer  capital  offenses,  other  than  those  described  in  subscs  non  . ' n  <  ..  i .  .  ,i  ihi^  rule.  t(<  trial  b\ 
sjtecial  court-martial  without  first  obtaining  the  consent  ol  the  ollkcr  cvcisi'inc  Cciici.ii  vun  luanial  lurisdiction 
over  the  command. 

Discussion 

See  R  ('  M  tt>r  a  dcfinuion  ol  t.jpit.d  .iticnNCv 

t.^i  Snmmiry  eouns-mariial .  See  R.C.M.  1301(c)  and  (did). 

^  I  ;)  Concurrent  luriscliction  of  other  military  trihiinals.  The  provisions  of  the  code  and  this  Manual  conferring 

jurisdiction  upon  courts-martial  do  not  deprive  military  commissions,  provost  courts,  or  other  military  tribunals 
of  concurrent  jurisdiction  with  respect  to  offenders  or  offenses  that  by  statute  or  by  the  law  of  war  may  be  tried 
by  military  commissions,  provost  courts,  or  other  military  tribunals. 

Discussion 

See  Articles  104  and  I  Ob  for  some  instances  of  concurrent  jurisdiction. 


Rule  202.  Persons  subject  to  the  jurisdiction  of  courts-martial 

(a)  In  general.  Coe-ts-martial  may  try  any  person  when  authorized  to  do  so  under  the  code. 

Discussion 

(1|  Auihuritv  under  the  code.  Article  2  lists  classes  concerning  who  may  be  subjecl  to  the  contempt  powers  of  a 
of  persons  who  are  subject  to  the  code  These  include  active  court-martial 

duty  personnel  (Article  2(a)lll);  cadets,  aviation  cadets,  and  (2\  Active  dun  pcrstmiu-l  Court-martia/  jurisdiction 

midshipmen  Article  2(a)(2));  certain  retired  personnel  (Article  is  most  commonly  exercised  over  active  duly  personnel.  In 

2(al(4)  and  (5)];  members  of  Reserve  components  not  on  active  general,  a  person  becomes  subject  to  court-martial  jurisdiction 

duty  under somecircumstancestArticle  2(aH3land  (6));  persons  upon  enlistment  in  or  induclion  into  the  armed  forces,  accep- 

in  the  custody  of  the  armed  forces  serving  a  sentence  imposed  tance  of  a  commission,  or  entry  onto  active  duly  pursuant  lo 

by  court-martial  (Article  2(a)(7));  and.  under  some  circumstan-  orders.  Court-martial  junsdiciion  over  .iclivc  du(y  personnel 

CCS.  specified  categories  of  civilians  (Article  2(a)(8).  (M).  ( 10).  ordinarily  ends  on  delivery  of  a  discharge  certificate  or  its  equiv- 

( 1 1 1.  and  ( 12).  ^ee  subsection  (3)  and  (4)  of  this  discussionl.  aicnl  lo  the  person  concerned  issued  pursuant  to  competent 

In  addition,  certain  persons  whose  status  as  members  of  the  orders.  Orders  transferring  a  person  to  the  inactive  reserve  are 

armed  forces  or  as  persons  otherwise  subjecl  to  the  code  ap-  the  equivalent  of  a  discharge  ccnitic.ile  tor  purposes  of  gins- 

parenlly  has  ended  may.  nevertheless,  be  amenable  to  trial  by  diction. 

court-martial  See  Articles  3,  4.  and  73.  A  person  need  not  be  There  are  several  important  qualifications  ,imi  exceptions 

subiect  to  Ihe  code  to  be  subject  to  trial  by  court-martial  under  lo  these  general  guidelines 

Articles  83,  104,  or  106.  See  aho  Article  48  and  R.C.M,  809  I.M  /m  r/i/ioii  nt  i .  wt  murtud  lurndu  uon  over 

tii  tivc  <lut\  pcr\cniu  l 
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(i)  Enlistment.  "The  voluntary  enlistment 
of  any  person  who  has  the  capacity  to  understand  the  signifi¬ 
cance  of  enlisting  in  the  armed  forces  shall  be  valid  for  purposes 
of  jurisdiction  under  [Article  2(a)!  and  a  change  of  status  from 
civilian  to  member  of  the  armed  forces  shall  be  effective  upon 
taking  the  oath  of  enlistment.”  Article  2(b).  A  person  who  is, 
at  the  time  of  enlistment,  insane,  intoxicated,  or  under  the  age 
of  17  does  not  have  the  capacity  to  enlist  by  law.  No  court- 
martial  jurisdiction  over  such  a  person  may  exist  as  long  as  the 
incapacity  continues.  If  the  incapacity  ceases  to  exist,  a  "con¬ 
structive  enlistment”  may  result  under  Article  2(c).  See  dis¬ 
cussion  of  “constructive  enlistment”  below.  Similarly,  if  the 
enlistment  was  involuntary,  court-martial  jurisdiction  will  exist 
only  when  the  coercion  is  removed  and  a  "constructive  enlist¬ 
ment”  under  Article  2(c)  is  established. 

Persons  age  17  (but  not  yet  18)  may  not  enlist  without 
parental  consent.  A  parent  or  guardian  may,  within  90  days  of 
its  inception,  terminate  the  enlistment  of  a  17-year-old  who 
enlisted  without  parental  consent,  if  the  person  has  not  yet 
reached  the  age  of  18.  10  U.S.C.  S  1 170.  See  also  DOD  Di¬ 
rective  1332.14  and  service  regulations  for  specific  rules  on 
separation  of  persons  17  years  of  age  on  the  basis  of  a  parental 
request.  Absent  effective  action  by  a  parent  or  guardian  to 
terminate  such  an  enlistment,  court-martial  jurisdiction  exists 
over  the  person.  An  application  by  a  parent  for  release  does 
not  deprive  a  court-martial  of  jurisdiction  to  try  a  person  for 
offenses  committed  before  action  is  completed  on  such  an  ap¬ 
plication. 

Even  if  a  person  lacked  capacity  to  understand  the  effect 
of  enlistment  or  did  not  enlist  voluntarily,  a  "con.structive  en¬ 
listment”  may  be  established  under  Article  2(c),  which  pro¬ 
vides: 

Notwithstanding  any  other  provision  of  law,  a  person 
serving  with  an  armed  force  who — 

(1)  submitted  voluntarily  to  military  authority; 

(2)  met  the  mental  competency  and  minimum  age 
qualifications  of  sections  504  and  505  of  this  title  at  the  time 
of  voluntary  submission  to  military  authority  (that  is.  not  insane, 
intoxicated,  or  under  the  age  of  17); 

(3)  received  military  pay  or  allowances;  and 

(4)  performed  military  duties: 

is  subject  to  (the  code]  until  such  person's  active  service  has 
been  terminated  in  accordance  with  law  or  regulations  pro¬ 
mulgated  by  the  Secretary  concerned. 

Even  if  a  person  never  underwent  an  enlistment  or  induc¬ 
tion  proceeding  of  any  kind,  court-martial  jurisdiction  could  be 
established  under  this  provision. 

In)  Intluilion.  Court-martial  junsdiclion  does 
not  extend  to  a  draftee  until,  the  draftee  has  completed  an 
induction  ceremony  which  was  in  substantial  compliance  with 
the  requirements  prescribed  by  statute  and  regulations:  the  draf¬ 
tee  by  conduct  after  an  apparent  induction,  has  waived  objection 
to  substantive  defects  in  it;  or  a  "constructive  enlistment  '  under 
Article  2(cl  exists 

The  fact  that  a  person  was  improperly  inducted  (lor  ex¬ 
ample.  because  of  incorrect  classification  or  erroneous  denial 
of  exemption)  does  not  of  itself  negate  court- marital  jurisdic¬ 
tion  When  a  person  has  made  timely  and  persistent  efforts  to 
correct  such  an  error,  court-martial  lurisdiction  may  be  defeated 
if  improper  induction  is  found,  depending  on  all  the  circum¬ 
stances  of  the  case 

Hill  Call  to  acini’  ilun  .A  member  of  a 
reserve  component  may  be  called  or  ordered  to  active  duty  for 
a  variety  of  reasons,  including  training,  service  in  lime  ol  war 


or  national  emergency,  or  as  a  result  of  failure  to  participate 
satisfactorily  in  unit  activities. 

When  a  person  is  ordered  to  active  duty  for  failure  to 
satisfactorily  participate  in  unit  activities,  the  order  must  sub¬ 
stantially  comply  with  procedures  prescribed  by  regulations,  to 
the  extent  due  process  requires,  for  court-martial  jurisdiction  to 
exist.  Generally,  the  person  must  be  given  notice  of  the  acti¬ 
vation  and  the  reasons  therefor,  and  an  opportunity  to  object  to 
the  activation.  A  person  waives  the  right  to  contest  involuntary 
activation  by  failure  to  exercise  this  right  within  a  reasonable 
time  after  notice  of  the  right  to  do  so. 

( B )  Termination  of  jurisdiction  over  active  duty 
personnel.  As  indicated  above,  the  delivery 
of  a  valid  discharge  certificate  or  its  equiv¬ 
alent  ordinarily  serves  to  terminate  court- 
martial  jurisdiction. 

li)  Effect  of  completion  of  term  of  service. 
Completion  of  an  enlistment  or  term  of  service  does  not  by 
itself  terminate  court-martial  jurisdiction.  An  original  term  of 
enlistment  may  be  adjusted  for  a  variety  of  reasons,  such  as 
making  up  time  iost  for  unauthorized  absence .  Even  after  such 
adjustments  are  considered,  court-martial  jurisdiction  normally 
continues  past  the  time  of  scheduled  separation  until  a  discharge 
certificate  or  its  equivalent  is  delivered  or  until  the  Government 
fails  to  act  within  a  reasonable  time  after  the  person  objects  to 
continued  retention. 

As  indicated  in  subsection  (c)  of  this  rule,  servicemembers 
may  be  retained  past  their  .scheduled  time  of  separation,  over 
protest,  by  action  with  a  view  to  trial  while  they  are  still  subject 
to  the  code.  Thus,  if  action  with  a  view  to  trial  is  initiated  before 
discharge  or  the  effective  terminal  date  of  self-executing  orders, 
a  person  may  be  retained  beyond  the  date  that  the  period  of 
service  would  otherwise  have  expired  or  the  terminal  date  of 
such  orders. 

(ii)  Effect  of  discharge  and  reenlisimenl. 
Under  Article  3(a).  a  person  who  reenlists  following  a  discharge 
may  not  be  tried  for  offenses  committed  during  the  earlier  term 
of  .service  unless  the  offense  was  punishable  by  confinement 
for  5  years  or  more  and  could  not  be  tned  in  the  courts  of  the 
United  States  or  of  a  State,  a  Territory,  or  the  District  of  Co¬ 
lumbia.  However,  see  tiiiMo)  below. 

(iiil  E.xceptions.  There  are  several  excep¬ 
tions  to  the  general  principle  that  court-martial  jurisdiction  ter¬ 
minates  on  discharge  or  its  equivalent. 

la)  A  person  who  was  subject  to  the 
csxle  at  the  time  an  offense  was  committed  may  be  tried  by 
court-martial  for  that  offense  despite  a  later  discharge  or  other 
termination  of  th?  '"tus  if: 

(/)  The  offense  is  one  for  which 
a  court-martial  may  adjudge  confinement  for  5  or  more  years; 

(2)  The  person  canmst  be  tried  in 
the  courts  of  the  United  States  or  of  a  State.  Territory  ,  or  the 
District  of  Columbia;  and 

t.f)  The  person  is,  at  the  time  of 
the  court-martial,  subject  to  the  code,  by  reentry  into  the  armed 
forces  or  otherwise  See  Article  3(a) 

(ft)  A  person  who  was  subject  to  the 
code  at  the  time  the  offense  was  committed  is  subject  to  trial 
by  court-martial  despite  a  later  discharge  if — 

I/)  The  discharge  was  issued  be¬ 
fore  the  end  of  the  accused's  term  of  enlistment  for  the  putpsise 
of  rccnlisting: 

(2|  The  person  remains,  at  the  time 
of  the  court-martial,  subject  to  the  code;  and 
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(i)  The  reenlisiment  occurred  af¬ 
ter  26  July  1982 

ic)  Persons  in  the  custody  of  the  armed 
forces  serving  a  sentence  imposed  by  a  court-martial  remain 
subject  to  the  ccxie  and  court-martial  jurisdiction.  A  prisoner 
who  ha>  received  a  discharge  and  who  remains  in  the  cusu^y 
of  an  armed  force  may  be  tried  for  an  offense  committed  while 
a  member  of  the  armed  forces  and  betore  the  execution  of  the 
discharge  as  well  as  for  offenses  committed  after  it. 

id)  .A  person  discharged  from  the  armed 
forces  wh(' later  charged  with  having  fraudulently  obtained 
that  discharge  is.  subject  to  the  statute  of  limitations,  subject 
to  (rial  by  court-martial  on  that  charge,  and  is  after  apprehension 
subieci  to  the  cinJe  while  in  the  custody  id  the  armed  forces  for 
trial  L  pon  conviction  ot  that  charge  such  a  person  is  subject 
to  Inal  by  court-martia!  for  an;,  offenses  under  the  code  com¬ 
mitted  betore  the  trauduleni  discharge. 

(el  No  person  who  has  deserted  from 
the  armed  torces  is  relieved  from  court-martial  jurisdiction  by 
a  separation  from  any  later  peruxl  of  service. 

(/•  When  a  person's  discharge  or  other 
separation  does  not  interrupt  the  status  as  a  person  belonging 
to  the  general  category  of  persons  subject  to  the  cixle.  court- 


martial  jurisdiction  over  that  person  docs  not  end.  For  example, 
when  an  officer  holding  a  commission  in  a  Reserve  component 
of  an  armed  force  is  discharged  from  that  commission  while 
on  active  duty  because  of  acceptance  of  a  commission  in  a 
Regular  component  of  that  armed  force,  without  an  interval 
between  the  periods  of  service  under  the  two  commissions,  that 
officer's  military  status  does  not  end.  There  is  merely  a  change 
in  personnel  status  from  temporary  to  permanent  officer,  and 
court-martial  junsdiction  over  an  offense  committed  before  the 
discharge  is  not  affected. 

(3)  PuhiU-  Health  Service  and  National  Oceanic  and 
Atmospheric  Adminisiration.  Members  of  the  Public  Health  .Ser¬ 
vice  and  the  National  Oceanic  and  Atmospheric  Administration 
become  subject  to  the  code  when  assigned  to  and  serving  with 
the  armed  forces. 

(4)  Limitations  on  jurisdiction  over  civilians.  Court- 
manial  jurisdiction  over  civilians  under  the  code  is  limited  by 
judicial  decisions.  The  exercise  of  jurisdiction  under  Article 
2(a)(llj  in  peacetime  has  been  held  unconstitutional  by  the 
Supreme  Court  of  the  United  Stales.  Article  2ta)(10)  has  also 
been  limited.  Before  initialing  court-martial  proceedings  against 
a  civilian,  relevant  statutes  and  deci.sions  should  be  carcf'uUy 
examined. 


(b)  Offenses  under  the  la^-  of  war.  Nothing  in  this  aile  limits  the  power  of  general  courts-martial  to  try  persons 
under  the  law  of  war.  See  R.C.M.  20l(f)(lKB). 

(c)  Attachment  of  jurisdiction  over  the  per. von. 

(\)  In  general.  Court-martial  jurisdiction  attaches  over  a  person  when  action  with  a  view  to  trial  of  that 
person  is  taken.  Once  court-martial  jurisdiction  over  a  person  attaches,  such  jurisdiction  shall  continue  for  all 
purposes  of  trial,  sentence,  and  punishment,  notwith.standing  the  expiration  of  that  person’s  term  of  service  or 
other  period  in  which  that  person  was  subject  to  the  code  or  trial  by  coun-martial.  When  jurisdiction  attaches 
over  a  servicemember  on  active  duty,  that  servicemember  may  be  held  on  active  duty  over  objection  pending 
disposition  of  any  offense  for  which  held  and  shall  remain  subject  to  the  code  during  the  entire  period. 

Discussion 

Coun-manial  jurisdiclion  exists  to  try  a  person  as  long  as  Court-martial  jurisdiction  attaches  over  a  person  upon  ac- 

that  person  ixrcupies  a  status  a.s  a  person  subject  to  the  code  tion  with  a  view  to  trial.  Once  coun-martial  jurisdiction  at- 

See  also  Articles  104  and  lOfi  Thus,  a  servicemember  is  subject  laches,  it  continues  throughout  the  trial  and  appellate  prixtess, 

to  court-martial  jurisdiction  until  lawfully  discharged  or.  when  and  lor  purposes  of  punishment. 

the  servicemember's  term  of  service  has  expired,  the  govern-  If  jurisdiclion  has  attached  before  the  effective  terminal 

meni  fails  to  act  within  a  rea.sonable  lime  on  objection  by  the  dale  of  self-executing  orders,  the  person  may  be  held  for  trial 
servicemember  to  continued  retention.  by  court-martial  beyond  the  effective  terminal  date 


(2)  Procedure.  Action.s  by  which  court-martial  jurisdiction  attaches  include,  apprehension;  imposition  of 
restraint,  such  as  restriction,  arrest,  or  confinement;  and  prefcrral  of  charges. 

Rule  203.  Jurisdiction  over  the  offense 

To  the  extent  permitted  by  the  Constitution,  courts-marlial  may  try  any  offense  under  the  code  and.  in  the 
case  of  general  courts-martial,  the  law  of  war. 

Discussion 

(a)  /n  general  Courts-martial  have  power  to  try  any  of  courts-martial  was  established  bs  the  Supreme  Court  of  the 

offense  under  the  code  except  when  prohibited  from  doing  so  United  States  in  (TCatlahan  \  I'urker.  VhS  f  S  2SX  i  Idridi, 

by  the  Constitution  < Jurisdiction  over  certain  offenses  anil  in-  which  held  that  an  offense  under  the  cinJe  mas  not  be  tried  bs 

dividuals  may  be  affected  by  Article  }.  see  R  C  M.  202.)  The  court-martial  unless  it  is  ' service -eonneeted  "  l  ater  decisions 

major  constitutional  limitation  on  the  subjccl-mallcr  jurisdiction  by  the  Supreme  Court,  the  Court  ot  Militars  Appeals,  and  other 
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courts  have  established  standards  tor  applying  the  service-con¬ 
nection  rule,  as  well  as  certain  exceptions  to  it.  Because  each 
ease  depends  on  its  own  facts,  and  because  these  rules  arc 
subject  to  continuing  interpretation,  careful  attention  must  be 
paid  to  service-connection  in  every  case ,  The  remainder  of  this 
discussion  provides  guidance  concerning  service-connection  based 
on  judicial  decisions. 

(b)  Pleading  and  proof.  The  prosecution  should  plead 
the  facts  establishing  jurisdiction  (see  R.C.M.  307(c)(3)  Dis¬ 
cussion  (F)).  If  the  issue  is  raised,  the  prosecution  must  prove 
the  disputed  facts  necessary  to  establish  jurisdiction  over  the 
offense.  See  R.C.M.  907(b)(1)(A).  Jurisdiction  must  exist  over 
each  offense.  The  fact  that  some  offenses  with  which  the  ac¬ 
cused  is  charged  ate  service-connected  does  not  necessarily 
establish  jurisdiction  over  others,  even  if  they  are  of  a  simitar 
or  related  nature.  However,  where  related  on-base  and  off-base 
offenses  are  involved,  there  is  a  military  interest  in  having  all 
the  offenses  tried  by  court-martial,  so  that  they  can  be  disposed 
of  together  without  delay.  The  existence  of  this  interest  helps 
provide  a  basis  for  finding  service-connection  for  the  off-base 
offenses. 

(c)  Determining  service-connection . 

(1)  In  general.  In  Retford  v.  Commandant,  401 
U.S.  355  ( 1971),  the  Supreme  Court  identified  12  factors  which 
may  be  considered  in  deciding  service-connection.  The  factors 
are— 

1.  The  serviceman’s  proper  absence  from  the  base. 

2.  The  crime's  commission  away  from  the  base. 

3.  Its  commission  at  a  place  not  under  military  con¬ 
trol. 

4.  Its  commission  within  our  territorial  limits  and  not 
in  an  occupied  zone  of  a  foreign  country. 

5 .  Its  commission  in  peacetime  and  its  being  unrelated 
to  authority  stemming  from  the  war  power. 

6.  The  absence  of  any  connection  between  the  de¬ 
fendant's  military  duties  and  the  crime. 

7 .  The  victim' s  not  being  engaged  in  the  performance 
of  any  duty  relating  to  the  military. 

8.  The  presence  and  availability  of  a  civilian  court  in 
which  the  case  can  be  prosecuted. 

9.  The  absence  of  any  flouting  of  military  authority. 

10.  The  absence  of  any  threat  to  a  military  post. 

1 1 .  The  absence  of  any  violation  of  military  property. 

12.  The  offenses  being  among  those  traditionally 
prosecuted  in  civilian  courts. 

These  factors  are  not  exhaustive.  The  Supreme  Court  also 
described  nine  additional  considerations  in  Retford: 

( I )  the  essential  and  obvious  interest  of  the  military 
in  the  security  of  persons  and  of  property  on  the  military  enclave; 

(2)  the  responsibility  of  the  military  commander  for  maintenance 
of  order  in  the  command  and  the  commander's  authority  to 
maintain  that  order;  (3)  the  impact  and  adverse  effect  that  a 
crime  committed  against  a  person  or  property  on  a  military 
base,  thus  violating  the  base's  very  security,  has  upon  the  mo¬ 
rale.  discipline,  reputation  and  integrity  of  the  base  Itself,  upon 
its  personnel,  and  upon  the  military  operation  and  the  military 
mission;  (4)  Article  I.  section  8,  clause  14  of  the  Constitution 
of  the  United  States,  vesting  in  Congress  the  power  "To  make 
Rules  for  the  Government  and  Regulation  of  the  land  and  naval 
Forces."  means,  in  appropriate  areas  beyond  the  purely  military 
offense,  more  than  the  mere  power  to  arrest  a  servicemcmber- 
offender  and  turn  that  person  over  to  the  civil  authorities;  (5) 
the  distinct  possibility  that  civil  couns,  panicularly  nonfederal 
courts,  will  have  less  than  complete  Interest,  concern,  and  ca¬ 
pacity  for  all  the  cases  that  vindicate  the  military’s  disciplinary 
authority  within  its  own  community;  (6)  the  presence  of  factors 


such  as  geographical  and  military  relationships  which  have  im- 
ponant  significance  in  favor  of  service-connection;  (7)  histor¬ 
ically.  a  crime  against  the  person  of  one  assiKiated  with  the 
post  was  subject  even  to  the  General  Article,  (8)  the  misreading 
and  undue  restriction  of  O'Callahan  if  it  were  interpreted  as 
confining  the  court-manial  to  the  purely  military  offenses  that 
have  no  counterpan  in  nonmilitary  criminal  law.  (9)  the  inability 
appropriately  and  meaningfully  to  draw  any  line  between  a 
post’s  strictly  military  areas  and  its  nonmilitary  areas,  or  be¬ 
tween  a  servicemember's  duty  and  off-duty  activities  and  hours 
on  the  post.  In  addition,  the  effect  of  the  offense  on  the  rep¬ 
utation  and  morale  of  the  Armed  Services  is  an  appropriate 
consideration  in  determining  service-connection. 

The  test  is  not  simply  a  numerical  tally  of  the  presence  or 
absence  of  these  or  other  factors  Instead,  the  factors  identify 
circumstances  which  may  tend  to  weigh  for  or  against  service- 
connection,  depending  on  the  facts  of  each  case.  Thus,  certain 
factors  will  tend  to  weigh  more  heavily  than  others  in  given 
situations.  This  balancing  test  has  been  described  by  the  Su¬ 
preme  Court. 

(Thel  issue  turns  in  major  part  on  gauging  the  impact 
of  an  offense  on  military  discipline  and  effectiveness,  on  de¬ 
termining  whether  the  military  interest  in  deterring  the  offense 
is  distinct  from  and  greater  than  that  of  civilian  society,  and  on 
whether  the  distinct  military  interest  can  be  vindicated  ade¬ 
quately  in  civilian  courts 

Schlesinger  v.  Councilman,  420  U.S.  738,  760  (1975). 

(2)  Military  offenses.  Military  offenses,  such 
as  unauthorized  absence,  disrespect  offenses,  and  disobedience 
of  superiors,  are  always  service-connected. 

(3)  Offenses  on  a  military  installation.  Vir¬ 
tually  all  offenses  which  occur  on  a  military  base,  post,  or  other 
installation  are  service-connected.  Similarly,  offenses  aboard  a 
military  vessel  or  aircraft  are  service-connected.  If  an  essential 
part  of  the  offense  occurs  on  a  military  installation,  service- 
connection  exists  even  though  the  remainder  of  the  offense  took 
place  off  base.  However,  on-base  preparation  to  commit  an 
offense  or  introduction  onto  a  military  installation  of  the  fruits 
or  instruments  of  a  crime  completed  off  ba.se  may  not  necessarily 
be  sufficient  to  prove  service-connection  over  an  off-base  of¬ 
fense.  An  offense  which  directly  threatens  the  security  of  an 
installation  may  be  service-connected  even  though  it  occurs  off 
base.  When  an  offense  is  committed  near  a  military  installation, 
the  proximity  may  support  a  finding  of  service-connection,  as 
when  it  injures  relationships  between  the  military  and  civilian 
communities  and  makes  it  more  difficult  for  setvicemembers 
to  receive  local  support. 

(4)  Drug  offen.ses.  Almost  every  involve¬ 
ment  of  service  personnel  with  the  commerce  in  drugs,  including 
use,  possession,  and  distribution,  is  service-connected,  regard¬ 
less  of  location.  However,  examples  of  situations  in  which  drug 
involvement  by  a  servicemember  which  after  Retford  analysis 
might  not  be  senice-connected  include  use  of  marijuana  by  a 
servicemember  on  a  lengthy  leave  away  from  the  military,  or 
off-base  distribution  by  a  servicemember  of  a  small  amount  of 
illegal  drugs  to  a  civilian  for  personal  use. 

(5)  Offenses  involving  military  status  and 
the  flouting  of  militars  authority  The  fact  that  the  victim  of  an 
offense  is  a  servicemember  or  that  the  accused  used  a  military 
identification  card  may  establish  service-connection,  especially 
in  conjunction  with  other  facts  in  a  case.  If  the  accused's  status, 
either  as  a  servicemember  generally,  or  as  the  iKCupant  of  a 
specific  'osition,  is  of  central  importance  to  the  criminal  ac¬ 
tivity.  as  where  it  is  crucial  m  enabling  the  accused  to  commit 
the  crime,  service-connection  will  normally  exist  The  fact  that 
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the  accused  is  an  officer  or  military  policeman  or  was  in  uniform 
when  the  offense  was  committed  does  not  necessarily  establish 
service-connection,  although  such  circumstances  may  tend  to 
support  a  finding  of  service-connection  in  conjunction  with 
other  facts. 

(6)  During  a  declared  war,  or  a  period  of 
hostilities  as  a  result  of  which  Congress  is  unable  to  meet, 
virtually  all  offenses  would  be  service-connected. 

(d)  Exceptions  to  the  service-connecliim  requirement. 

( I )  Tile  overseas  exception  Offenses  which 
are  committed  outside  the  territorial  limits  of  the  United  States 
and  its  possessions,  and  which  arc  not  subject  to  trial  in  the 
civilian  courts  of  the  United  States,  need  not  be  service-con¬ 
nected  to  be  tried  by  court-martial.  This  exception  depends  on 


the  liK'ation  of  the  commission  of  the  offense,  not  on  the  location 
of  the  trial.  Note  that  the  overseas  exception  does  not  apply  to 
all  offenses  committed  abroad,  for  some  criminal  statutes  of 
the  United  States  apply  to  its  eiti/.cns  abroad  The  offense  must 
he  serviec-conneeted  in  this  ease  because  the  offense  may  also 
he  tried  in  a  civilian  court  of  the  United  States.  The  fact  that 
the  offense  occurred  overseas  may  be  a  factor  tending  to  es¬ 
tablish  service  connection,  however,  even  if  potentially  subject 
to  trial  in  Federal  civilian  court, 

(2l  The  petty  offenses  exception.  Petty  of¬ 
fenses  may  be  tried  by  court-martial  whether  or  not  they  are 
service-connected.  An  offense  is  petty  if  the  maximum  con¬ 
finement  which  may  be  adjudged  is  6  months  or  less  and  no 
punitive  discharge  is  authorized. 
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CHAPTER  III.  INITIATION  OF  CHARGES;  APPREHENSION;  PRETRIAL  RESTRAINT;  RELATED 

MATTERS 


Rule  301.  Report  of  offense 

(a)  Who  may  report.  Any  person  may  report  an  offense  subject  to  trial  by  court-martial. 

(b)  To  whom  reports  conveyed  for  disposition.  Ordinarily,  any  military  authority  who  receives  a  report  of  an 
offense  shall  forward  as  soon  as  practicable  the  report  and  any  accompanying  information  to  the  immediate 
commander  of  the  suspect.  Competent  authority  superior  to  that  commander  may  direct  otherwise. 

Discussion 

Any  military  authority  may  receive  a  report  of  an  offense.  If  the  suspect  is  unidentified,  the  military  authority  who 

Typically  such  reports  are  made  to  law  enforcement  or  inves-  receives  the  report  should  refer  it  to  a  law  enforcement  or 

tigative  personnel,  or  to  appropriate  persons  in  the  chain  of  investigative  agency. 

command.  A  report  may  be  made  by  any  means,  and  no  par-  Upon  receipt  of  a  report,  the  immediate  commander  of  a 

ticular  format  is  required.  When  a  person  who  is  not  a  law  suspect  should  refer  to  R.C.M.  306  (Initial  disposition).  See 

enforcement  official  receives  a  report  of  an  offense,  that  person  aho  R.C.M.  302  (Apprehension);  R.C.M,  303  (Preliminary 

should  forward  the  report  to  the  immediate  commander  of  the  inquiry):  R.C.M.  304,  30S  (Pretrial  restraint,  confinement), 

suspect  unless  that  person  believes  it  would  be  more  appropriate 
to  notify  law  enforcement  or  investigative  authorities. 


Rule  302.  Apprehension 

(a)  Definition  and  scope. 

(1)  Definition.  Apprehension  is  the  taking  of  a  person  into  custody. 

Discussion 

Apprehension  is  the  equivalent  of  "arresf  in  civilian  ter-  proper  authority  is  notified  and  acts  under  R.C.M.  304  or  305. 

minology.  (In  military  terminology,  "arrest"  is  a  form  of  re-  An  investigative  detention  may  be  made  on  less  than  probable 

straint.  See  Article  9;  R.C.M.  304.)  See  subsection  (c)  of  this  cause  (see  Mil.  R.  Evid.  314(f)),  and  normally  involves  a  rel- 

rule  concerning  the  bases  for  apprehension.  An  apprehension  atively  short  period  of  custody.  Furthermore,  an  extensive  search 

is  not  required  in  every  case:  the  fact  that  an  accused  was  never  of  the  person  is  not  authorized  incident  to  an  investigative  de- 

apprehended  does  not  affect  the  jurisdiction  of  a  court-martial  tention.  as  it  is  with  an  apprehension.  See  Mil.  R.  Evid.  314(f) 

to  try  the  accused.  However,  .see  R.C.M.  202(c)  concerning  and  (g).  This  rule  does  not  affect  any  seizure  of  the  person  less 
attachment  of  jurisdiction.  severe  than  apprehension. 

An  apprehension  is  different  from  detention  of  a  person  Evidence  obtained  as  the  result  of  an  apprehension  which 

for  investigative  purposes,  although  each  involves  the  exercise  is  in  violation  of  this  rule  may  be  challenged  under  Mil.  R. 

of  government  control  over  the  freedom  of  movement  of  a  Evid.  311(c)(1).  Evidence  obtained  as  the  result  of  an  unlawful 

person.  An  apprehension  must  be  based  on  probable  cause,  and  civilian  arrest  may  be  challenged  under  Mil.  R.  Evid,  31  l(c)(  I ). 

the  custody  initiated  in  an  apprehension  may  continue  until  (2). 


(2)  Scope.  This  rule  applies  only  to  apprehensions  made  by  persons  authorized  to  do  so  under  subsection 
(b)  of  this  rule  with  respect  to  offenses  subject  to  trial  by  court-martial.  Nothing  in  this  rule  limits  the  authority 
of  federal  law  enforcement  officials  to  apprehend  persons,  whether  or  not  subject  to  trial  by  court-martial,  to 
the  extent  permitted  by  applicable  enabling  statutes  and  other  law. 

Discussion 

R.C.M.  302  does  nor  affect  the  authority  of  any  official  Several  federal  agencies  have  broad  powers  to  apprehend 

to  detain,  arrest,  or  apprehend  persons  not  subject  to  trial  under  persons  for  violations  of  federal  laws,  including  the  Uniform 

the  code.  The  rule  does  not  apply  to  actions  taken  by  any  person  Code  of  Military  Justice.  For  example,  agents  of  the  Federal 

in  a  private  capacity.  Bureau  of  Investigation.  United  Stales  Marshals,  and  agents  of 
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Ihe  Secret  Service  may  apprehend  persons  tor  any  offenses 
committed  in  their  presence  and  for  felonies.  18  U  S  C.  §()  J052. 
3053,  3056.  Other  agencies  having  apprehension  powers  in¬ 
clude  the  General  Services  Administration.  40  U.S.C.  S  318 
and  the  Veterans  Administration,  38  U.S.C.  S  218.  The  extent 


to  which  such  agencies  become  involved  in  the  apprehension 
of  persons  subject  to  trial  by  courts-martial  may  depend  on  the 
statutory  authority  of  the  agency  and  the  agency's  formal  or 
informal  relationships  with  the  Department  of  Defense. 


(b)  Who  may  apprehend.  The  following  officials  may  apprehend  any  person  subject  to  trial  by  court-martial; 

(\)  Military  law  enforcement  officials.  Security  police,  military  police,  master  at  arms  personnel,  members 
of  the  shore  patrol,  and  persons  designated  by  proper  authorities  to  perform  military  criminal  investigative,  guard, 
or  police  duties,  whether  subject  to  the  code  or  not,  when,  in  each  of  the  foregoing  instances,  the  official  making 
the  apprehension  is  in  the  execution  of  law  enforcement  duties; 

Discussion 

Whenever  enlisted  persons,  including  police  and  guards.  to  the  commissioned  officer  to  whom  Ihe  apprehending  person 
and  civilian  police  and  guards  apprehend  any  commissioned  or  is  responsible, 
warrant  officer,  such  persons  should  make  an  immediate  repon 


(2)  Commissioned,  warrant,  petty,  and  noncommissioned  officers.  All  commissioned,  warrant,  petty,  and 
noncommissioned  officers  on  active  duty; 


Discussion 

Noncommissioned  and  petty  officers  not  otherwise  per-  officer  or  in  order  to  prevent  disgrace  to  the  service  or  the 

forming  law  enforcement  duties  should  not  apprehend  a  com-  escape  of  one  who  has  commliled  a  serious  offense. 

missioned  officer  unless  directed  to  do  so  by  a  commissioned  . 

“1  <1  -  -  n  r 


(3)  Civilians  authorized  to  apprehend  de.serters.  Under  Article  8.  any  civilian  officer  having  authority  to 
apprehend  offenders  under  laws  of  the  United  States  or  of  a  State,  Territory.  Commonwealth,  or  possession,  or 
the  District  of  Columbia,  when  the  apprehension  is  of  a  deserter  from  the  armed  forces. 

Discussion 

The  code  specifically  provides  that  any  civil  officer,  whether  state  and  kxral  enforcement  officers  to  apprehend  persons  for 

of  a  State,  Territory,  district,  or  of  the  United  States  may  ap-  other  violations  of  the  code  See  Article  8. 

prehend  any  deserter.  However,  this  authority  does  not  permit 


(c)  Grounds  for  apprehension.  A  person  subject  to  the  code  or  trial  thereunder  may  be  apprehended  for  an  offense 
triable  by  court-martial  upon  probable  cause  to  apprehend.  Probable  cause  to  apprehend  exists  when  there  are 
reasonable  grounds  to  believe  that  an  offense  has  been  or  is  being  committed  and  the  person  to  be  apprehended 
committed  or  is  committing  it.  Persons  authorized  to  apprehend  under  subsection  (b)(2)  of  this  rule  may  al.so 
apprehend  persons  subject  to  the  code  who  take  part  in  quarrels,  frays,  or  disorders,  wherever  they  occur. 

Discussion 

“Reasonable  grounds”  means  that  there  must  be  the  kind  true.  A  mere  suspicion  is  not  enough  but  proof  which  would 
of  reliable  information  that  a  reasonable,  prudent  person  would  support  a  conviction  is  not  necessary.  A  person  who  determines 

rely  on  which  makes  it  more  likely  than  not  that  something  is  probable  cause  may  rely  on  the  reports  of  others 


(d)  How  an  apprehension  may  be  made. 

(1)  In  general.  An  apprehension  is  made  by  clearly  notifying  the  person  to  be  apprehended  that  that  person 
is  in  custody.  This  notice  should  be  given  orally  or  in  writing,  but  it  may  be  implied  by  the  circumstances. 
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(2)  Warrants.  Neither  warrants  nor  any  other  authorization  shall  be  required  for  an  apprehension  under  these 
rules  except  as  required  in  subsection  (e)(2)  of  this  rule. 

(3)  Use  of  force.  Any  person  authorized  under  these  rules  to  make  an  apprehension  may  use  such  force  and 
means  as  reasonably  necessary  under  the  circumstances  to  effect  the  apprehension. 

Discussion 

In  addition  to  any  other  action  required  by  law  or  regulation  commander  of  the  person  apprehended,  or  any  official  higher 

or  proper  military  officials,  any  person  making  an  apprehension  in  the  chain  of  command  of  the  person  apprehended  if  it  is 

under  these  rules  should;  maintain  custody  of  the  person  ap-  impractical  to  inform  the  immediate  commander, 
prehended;  and  inform  as  promptly  as  possible  the  immediate 


(e)  Where  an  apprehension  may  be  made. 

(1)  /«  general.  An  apprehension  may  be  made  at  any  place,  except  as  provided  in  subsection  (e)(2)  of  this 

rule. 

(2)  Private  dwellings.  A  private  dwelling  includes  dwellings,  on  or  off  a  military  installation,  such  as  single 
family  houses,  duplexes,  and  apartments.  The  quarters  may  be  owned,  leased,  or  rented  by  the  residents,  or 
assigned,  and  may  be  occupied  on  a  temporary  or  permanent  basis.  "Private  dwelling"  does  not  include  the 
following,  whether  or  not  subdivided  into  individual  units:  living  areas  in  military  barracks,  vessels,  aircraft, 
vehicles,  tents,  bunkers,  field  encampments,  and  similar  places.  No  person  may  enter  a  private  dwelling  for  the 
purpose  of  making  an  apprehension  under  these  rules  unless: 

(A)  Pursuant  to  consent  under  Mil.  R.  Evid.  314(e)  or  316(d)(2): 

(B)  Under  exigent  circumstances  described  in  Mil.  R.  Evid.  315(g)  or  316(d)(4)(B); 

(C)  In  the  case  of  a  private  dwelling  which  is  military  property  or  under  military  control,  or  nonmilitary 
property  in  a  foreign  country, 

(i)  if  the  person  to  be  apprehended  is  a  resident  of  the  private  dwelling,  there  exists,  at  the  time  of  the 
entry,  reason  to  believe  that  the  person  to  be  apprehended  is  present  in  the  dwelling,  and  the  apprehension  has 
been  authorized  by  an  official  listed  in  Mil.  R.  Evid.  315(d)  upon  a  determination  that  probable  cause  to  apprehend 
the  person  exists;  or 

(ii)  if  the  person  to  be  apprehended  is  not  a  resident  of  the  private  dwelling,  the  entry  has  been  authorized 
by  an  official  listed  in  Mil.  R.  Evid.  3t5(d)  upon  a  determination  that  probable  cause  exists  to  apprehend  the 
person  and  to  believe  that  the  person  to  be  apprehended  is  or  will  be  present  at  the  time  of  the  entry; 

(D)  In  the  case  of  a  private  dwelling  not  included  in  subsection  (e)(2)(C)  of  this  rule, 

(i)  if  the  person  to  be  apprehended  is  a  resident  of  the  private  dwelling,  there  exists  at  the  time  of  the 
entry,  reason  to  believe  that  the  person  to  be  apprehended  is  present  and  the  apprehension  is  authorized  by  an 
arrest  warrant  issued  by  competent  civilian  authority;  or 

(ii)  if  the  person  to  be  apprehended  is  not  a  resident  of  the  private  dwelling,  the  apprehension  is 
authorized  by  an  arre.st  warrant  and  the  entry  is  authorized  by  a  .search  warrant,  each  issued  by  competent  civilian 
authority. 

A  person  who  is  not  a  resident  of  the  private  dwelling  entered  may  not  challenge  the  legality  of  an  apprehension 
of  that  person  on  the  basis  of  failure  to  secure  a  warrant  or  authorization  to  enter  that  dwelling,  or  on  the  basis 
of  the  sufficiency  of  such  a  warrant  or  authorization.  Nothing  in  this  subsection  ((e)(2))  affects  the  legality  of 
an  apprehension  which  is  incident  to  otherwise  lawful  presence  in  a  private  dwelling. 


Discussion 


For  example,  if  law  enforcemeni  officials  enter  a  private 
dwelling  pursuant  to  a  valid  search  warrant  or  search  authori¬ 
sation.  they  may  apprehend  persons  therein  if  grounds  for  an 
apprehension  exist  This  subsection  is  not  intended  to  be  an 


independent  grant  of  authonty  to  execute  civilian  arrest  or  search 
warrants.  The  authority  must  derive  from  an  appropriate  Federal 
or  state  procedure  Sec  e.g.  Fed  R  Crim.  P.  41  and  2S  C  F.R 
60  I 
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Rule  303.  Preliminary  inquiry  into  reported  offenses 

Upon  receipt  of  information  that  a  member  of  the  command  is  accused  or  suspected  of  committing  an  offense 
or  offenses  triable  by  court-martial,  the  immediate  commander  shall  make  or  cause  to  be  made  a  preliminary 
inquiry  into  the  charges  or  suspected  offenses. 


Discussion 


The  preliminary  inquiry  is  usually  informal,  ll  may  be  at\ 
examination  of  the  charges  and  an  investigative  report  or  other 
summary  of  expected  evidence.  In  other  cases  a  more  extensive 
investigation  may  be  necessary.  Although  the  commander  may 
conduct  the  investigation  personally  or  with  members  of  the 
command,  in  serious  or  complex  cases  the  commander  should 
consider  whether  to  seek  the  assistance  of  law  enforcement 
personnel  in  conducting  any  inquiry  or  further  investigation. 
The  inquiry  should  gather  all  reasonably  available  evidence 
bearing  on  guilt  or  innocence  and  any  evidence  relating  to 
aggravation,  extenuation,  or  mitigation. 

The  Military  Rules  of  Evidence  should  be  consulted  when 
conducting  interrogations  {see  Mil.  R  Evid.  301-306),  searches 
{see  Mil.  R.  Evid.  311-317),  and  eyewitness  identifications 
(see  Mil.  R.  Evid.  321). 


If  the  offense  is  one  for  which  the  Department  of  Justice 
has  investigative  responsibilities,  appropriate  coordination  should 
be  made  under  the  Memorandum  of  Understanding,  see  Ap¬ 
pendix  3.  and  any  implementing  regulations. 

If  it  appears  that  any  witness  may  not  be  available  for  later 
proceedings  in  the  case,  this  should  be  brought  to  the  attention 
of  appropriate  authorities.  See  also  R.C.M  702  (depositions). 

A  person  who  is  an  accuser  (.see  Article  1  (9))  is  disqualified 
from  convening  a  general  or  special  court-martial  in  that  case. 
R.C.M.  504(c)(  1 ).  Therefore,  when  the  immediate  commander 
is  a  general  or  special  court-martial  convening  authority,  the 
preliminary  inquiry  should  be  conducted  by  another  officer  of 
the  command.  That  officer  may  be  informed  that  charges  may 
he  preferred  if  the  officer  determines  that  preferral  is  warranted. 


Rule  304.  Pretrial  restraint 

(a)  Types  of  pretrial  restraint.  Pretrial  restraint  is  moral  or  physical  restraint  on  a  person’s  liberty  which  is 
imposed  before  and  during  disposition  of  offenses.  Pretrial  restraint  may  consist  of  conditions  on  liberty,  restriction 
in  lieu  of  arrest,  arrest,  or  confinement, 

(1)  Conditions  on  liberty.  Conditions  on  liberty  are  imposed  by  orders  directing  a  person  to  do  or  refrain 
from  doing  specified  acts.  Such  conditions  may  be  imposed  in  conjunction  with  other  forms  of  restraint  or 
separately. 

(2)  Restriction  in  lieu  of  arrest.  Restriction  in  lieu  of  arrest  is  the  restraint  of  a  person  by  oral  or  written 
orders  directing  the  person  to  remain  within  specified  limits;  a  restricted  person  shall,  unless  otherwise  directed, 
perform  full  military  duties  while  restricted. 

(3)  Arrest.  Arrest  is  the  restraint  of  a  person  by  oral  or  written  order  not  imposed  as  punishment,  directing 
the  person  to  remain  within  specified  limits;  a  person  in  the  status  of  arrest  may  not  be  required  to  perform  full 
military  duties  such  as  commanding  or  supervising  personnel,  serving  as  guard,  or  bearing  arms.  The  status  of 
arrest  automatically  ends  when  the  person  is  placed,  by  the  authority  who  ordered  the  arrest  or  a  superior  authority, 
on  duty  inconsistent  with  the  status  of  arrest,  but  this  shall  not  prevent  requiring  the  person  arrested  to  do  ordinary 
cleaning  or  policing,  or  to  take  part  in  routine  training  and  duties. 

(4)  Confinement.  Pretrial  confinement  is  physical  restraint,  imposed  by  order  of  competent  authority, 
depriving  a  person  of  freedom  pending  disposition  of  offenses.  See  R.C.M.  305. 

Discussion 


Conditions  on  liberty  include  orders  to  report  periodically 
to  a  specified  official,  orders  not  to  go  to  a  certain  place  (such 
as  the  scene  of  the  alleged  offense),  and  orders  not  to  associate 
with  specified  persons  (such  as  the  alleged  victim  or  potential 
witnesses).  Conditions  on  liberty  must  not  hinder  pretrial  prep¬ 
aration.  however.  Thus,  when  such  conditions  arc  imposed, 
they  must  be  sufficiently  flexible  to  permit  pretrial  preparation 


Restriction  in  lieu  of  arrest  is  a  less  severe  restraint  on 
liberty  than  is  arrest.  Arrest  includes  suspension  from  perform¬ 
ing  full  military  duties  and  the  limits  of  arrest  are  normally 
narrower  than  those  of  restriction  in  lieu  of  arrest.  The  actual 
nature  of  the  restraint  imposed,  and  not  the  characterization  of 
it  by  the  officer  imposing  it.  will  determine  whether  it  is  tech-  '  ‘  ' 

nically  an  arrest  or  restriction  in  lieu  of  arrest. 
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Breach  of  arrest  or  restriction  in  lieu  of  arrest  or  violation  ment  or  court-martial  .SVr  R  C  M.  .W6.  In  addition,  such  a 

of  conditions  on  liberty  are  offenses  under  the  code.  Set-  par-  breach  or  violation  mas  provide  a  basis  for  the  imposition  of 

agraphs  16.  19,  and  102,  Part  IV.  When  such  an  offense  iKcurs,  a  more  .severe  form  of  restraint, 
it  may  warrant  appropriate  action  such  as  nonjudicial  punish- 


(b)  Who  may  order  pretrial  restraint. 

(1)  Of  civilians  and  officers.  Only  a  commanding  officer  to  whose  authority  the  civilian  or  officer  is  subject 
may  order  pretrial  restraint  of  that  civilian  or  officer. 

Discussion 

Civilians  may  be  restrained  under  these  rules  only  when  they  are  subiect  to  trial  by  court-martial  .See  R  C  M  202 


(2)  Of  enlisted  persons.  Any  commissioned  officer  may  order  pretrial  restraint  of  any  enlisted  person. 

(3)  Delegation  of  authority  .  The  authority  to  order  pretrial  restraint  of  civilians  and  commissioned  and 
warrant  officers  may  not  be  delegated.  A  commanding  officer  may  delegate  to  warrant,  petty,  and  noncommis¬ 
sioned  officers  authority  to  order  pretrial  restraint  of  enlisted  persons  of  the  commanding  officer's  command  or 
subject  to  the  authority  of  that  commanding  officer. 

(4)  Authority  to  withhold.  A  superior  competent  authority  may  withhold  from  a  subordinate  the  authority 
to  order  pretrial  restraint. 

(c)  When  a  person  may  be  restrained.  No  person  may  be  ordered  into  restraint  before  trial  except  for  probable 
cause.  Probable  cause  to  order  pretrial  restraint  exists  when  there  is  a  reasonable  belief  that; 

(1)  An  offense  triable  by  court-martial  has  been  committed: 

(2)  The  person  to  be  restrained  committed  it;  and 

(3)  The  restraint  ordered  is  required  by  the  circumstances. 


Discussion 


The  decision  whether  to  impose  pretrial  restraint,  and.  it 
so.  what  type  or  types,  should  be  made  on  a  case-by-casc  basis 
The  factors  listed  in  the  Discussion  of  R  C  M  ,t05(  h  i(  2 1(  B I 
should  be  considered.  The  restraint  should  not  be  more  rigorous 
than  the  circumstances  require  to  ensure  the  presence  of  the 
person  restrained  or  to  prevent  foreseeable  serious  criminal  mis¬ 
conduct. 


Restraint  is  not  required  in  every  case.  The  absence  ot 
pretrial  restraint  docs  not  affect  the  jurisdiction  of  a  court- 
martial  However.  .«><'  R.C.M.  202(c)  concerning  attachment 
of  lurisdiction.  See  R.C.M.  .W.S  concerning  the  standards  and 
procedures  governing  pretrial  confinement. 


(d)  Procedures  for  ordering  pretrial  restraint.  Pretrial  restraint  other  than  confinement  is  imposed  by  notifying 
the  person  orally  or  in  writing  of  the  restraint,  including  its  terms  or  limits.  The  order  to  an  enlisted  person  shall 
be  delivered  personally  by  the  authority  who  issues  it  or  through  other  persons  subject  to  the  ccxle.  The  order 
to  an  officer  or  a  civilian  shall  be  delivered  personally  by  the  authority  who  issues  it  or  by  another  commissioned 
officer.  Pretrial  confinement  is  imposed  pursuant  to  orders  by  a  competent  authority  by  the  delivery  of  a  person 
to  a  place  of  confinement. 

(e)  Notice  of  basis  for  restraint.  When  a  person  is  placed  under  restraint,  the  person  shall  be  informed  of  the 
nature  of  the  offense  which  is  the  basis  for  such  restraint 

Discussion 

See  R.C  M  305(e)  concerning  additional  intomialion  which  the  restrain^  l^  not  the  conuiundcr  of  the  person  resir.iineJ,  ihdi 

must  be  given  to  a  person  who  IS  confined  It  the  person  ordering  officer  ^hould  he  noiifiei) 


(0  Punishment  prohibited.  Pretrial  restraint  is  not  punishment  and  shall  not  be  used  as  such.  No  person  who  is 
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restrained  pending  trial  may  be  subjected  to  punishment  or  penalty  lor  the  ottense  uhieh  is  the  basis  for  that 
restraint.  Prisoners  being  held  for  trial  shall  not  be  required  to  undergo  punitive  duty  hours  or  training,  perform 
punitive  labor,  or  wear  special  uniforms  prescribed  only  for  post-trial  prisoners  fhis  rule  does  not  prohibit  minor 
punishment  during  pretrial  confinement  for  infractions  ol  the  rules  of  the  place  of  confinement.  Prisoners  shall 
be  afforded  facilities  and  treatment  under  regulations  ol  the  .Secretary  concerned. 

Discussion 

OttenscN  under  the  code  h>  j  person  under  restraint  ina\  he  dispi»\cd  ot  in  the  samt.  numiKt  as  aiu  other  tdtenses 

(g)  Release.  Except  as  otherwise  provided  in  K  C'.M.  .^O.'v.  a  person  may  be  released  from  pretrial  restraint  by 
a  person  authorized  to  impose  it.  Pretrial  restraint  shall  terminate  when  a  sentence  is  adjudged,  the  accused  is 
acquitted  of  all  charges,  or  all  charges  are  dismissed. 

Discussion 

11  ehjruc'  arc  to  tx;  rcmstaleil.  prcinal  ri''lt.iinl  iii.i\  K.'  remi|siscd 

(h)  Administraiive  restraini.  Nothing  in  this  rule  prohibits  limitations  on  a  serv  icemembei  imposed  for  operational 
or  other  military  purposes  independent  of  military  justice,  including  administrative  hi'ld  or  medical  reasons. 

Discussion 

.\t’c  al.ut  R  C  ..M- 

Rule  305.  Pretrial  confinement. 

(a)  In  general.  Pretrial  confinement  is  physical  restraint,  imposed  by  order  of  competent  authority,  depriving  a 
person  of  freedom  pending  disposition  of  charges. 

Discussion 

No  member  ot  (he  armed  forces  mav  be  pl.ieed  in  eon-  ol  (he  I'mted  Stales  are  separated  Irom  prisoners  ot  the  other 

finemeni  in  Immediate  assixialion  » iih  enemy  prisoners  or  other  eatejtories  mentioned,  they  may  he  confined  in  the  same  con- 

foreiyrn  nationals  not  members  of  the  armed  forces  of  Ihe  t  'niied  finemeni  facililie' 

States.  .Arliele  13.  Hoveever.  il  members  of  the  armed  forces 


(b)  Who  may  he  confined.  Any  person  who  is  subject  to  trial  by  court-martial  may  be  confined  if  the  requirements 
of  this  rale  are  met. 

Discussion 

See  R f  M  301  and  303  and  the  discussions  therein  concerning  persons  echo  arc  suhiect  to  trial  by  courts  martial 

(c)  Who  may  order  confinement .  See  R.C.M.  .f()4(b). 

Discussion 

No  procosi  m.irsh.il.  commander  ol  a  eiiard.  or  master  when  the  committine  olliccr  tiiniishes  a  siaicmcni.  siened  by 

at  arms  may  refuse  to  receive  or  keep  .iny  prisoner  commii'ed  him.  ol  the  ottense  chareed  aeainsi  the  prisoner  ' '  .Article  I  llai 

to  his  charee  by  a  commissioned  otticer  ot  Ihe  armed  forces. 


(d)  When  a  person  mas  he  confined.  .No  person  may  be  ordered  into  pretrial  confinement  except  for  prttbable 
cause  Probable  cause  to  oriler  pretrial  ettnfinement  exists  when  there  is  a  reasonable  belief  that: 

( 1 1  An  offense  triable  by  ctvun-marlial  has  been  committed; 

(2)  The  person  confined  coittinitted  it;  and 
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(3)  Confinement  is  required  by  the  circumstances. 

Discussion 


The  person  who  directs  confinement  should  consider  the 
matters  discussed  under  subsection  (h)(2)(B)  of  this  rule  before 
ordering  confinement.  However,  the  person  who  initially  orders 
confinement  is  not  required  to  make  a  detailed  analysis  of  the 
necessity  for  confinement.  It  is  often  not  possible  to  review  a 
person's  background  and  character  or  even  the  details  of  an 
offense  before  physically  detaining  the  person.  For  example, 
until  additional  information  can  be  secured,  it  may  be  necessary 
to  confine  a  person  apprehended  in  the  course  of  a  violent  crime. 

"(Wjhen  charged  only  with  an  offense  normally  tried  by 


summary  court-martial,  (an  accuscdl  shall  not  ordinarily  be 
placed  in  confinement,"  Article  K) 

Confinement  should  be  distinguished  from  custody  Cus¬ 
tody  is  restraint  which  is  imposed  by  apprehension  and  which 
may  be.  but  is  not  necessarily,  physical  Cusuxly  may  be  im¬ 
posed  by  anyone  authorized  to  apprehend  isee  R  C  M  ,M)2(b)i. 
and  may  continue  until  a  proper  authority  under  R  C  M  .104(Bl 
is  notified  and  takes  action.  Thus,  a  person  who  has  been  ap¬ 
prehended  could  be  physically  restrained,  but  this  would  not  be 
pretrial  confinement  in  the  sense  of  this  rule  until  a  person 
authorized  to  do  so  under  R.C.M.  .(04(b)  directed  confinement 


(e)  Advice  to  the  accused  upon  confinement.  Each  person  confined  shall  be  promptly  informed  of: 

(1)  The  nature  of  the  offenses  for  which  held; 

(2)  The  right  to  remain  silent  and  that  any  statement  made  by  the  person  may  be  used  against  the  person; 

(3)  The  right  to  retain  civilian  counsel  at  no  expense  to  the  United  States,  and  the  right  to  request  assignment 
of  military  counsel;  and 

(4)  The  procedures  by  which  pretrial  confinement  will  be  reviewed. 

(0  Military  counsel.  If  requested  by  the  prisoner,  military  counsel  shall  be  provided  to  the  prisoner  before  the 
initial  review  under  sub.section  (i)  of  this  rule.  Couasel  may  be  assigned  for  the  limited  purpose  of  representing 
the  accused  only  during  the  pretrial  confinement  proceedings  before  charges  are  referred.  If  assignment  is  made 
for  this  limited  purpose,  the  prisoner  shall  be  so  informed.  Unless  otherwise  provided  by  regulations  of  the 
Secretary  concerned,  a  prisoner  does  not  have  a  right  under  this  rule  to  have  military  counsel  of  the  prisoner's 
own  selection. 

(g)  Who  may  direct  release  from  confinement.  Any  commander  of  a  prisoner,  an  officer  appointed  under  regulations 
of  the  Secretary  concerned  to  conduct  the  review  under  subsection  (i)  of  this  rule.  or.  once  charges  have  been 
referred,  a  military  judge  detailed  to  the  court-martial  to  which  the  charges  against  the  accused  have  been  referred 
may  direct  release  from  pretrial  confinement.  For  purposes  of  this  subsection,  “any  commander"  iincludes  the 
immediate  or  higher  commander  of  the  prisoner  and  the  commander  of  the  installation  on  which  the  confinement 
facility  is  located. 

(h)  Notification  and  action  hy  commander . 

(I)  Report.  Unless  the  commander  of  the  prisoner  ordered  the  pretrial  confinement,  the  commissioned, 
warrant,  noncommissioned,  or  petty  officer  to  whose  charge  the  prisoner  was  committed  shall,  within  24  hours 
after  that  commitment,  cause  to  be  made  a  report  to  the  commander  which  shall  contain  the  name  of  the  prisoner, 
the  offenses  charged  against  the  prisoner,  and  the  name  ol  the  person  who  ordered  or  authorized  confinement. 

Discussion 

This  report  may  be  made  by  any  means  Ordinarily,  ihc  is  siibkxi,  mkIi  .is  (he  sommandcr  ot  the  eonl'inenient  lacilns, 

immediate  commander  of  Ihe  pnvmer  should  he  noiiticU  In  mas  be  noiiliosl  In  ihe  laticr  case,  the  coniniander  so  noiified 

unusual  cases  any  commander  to  whose  aulhorily  Ihc  prisoner  must  ensure  compliance  with  subsection  ihH2i  ot  this  rule 


(2)  Action  hy  commander. 

(A)  Decision.  Not  later  than  72  hours  after  ordering  a  prisoner  into  pretrial  confinement,  or  after  receipt 
of  a  report  that  a  member  of  the  commander's  unit  or  organization  has  been  confined,  the  commander 
shall  decide  whether  pretrial  confinement  will  continue. 
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(B)  Requirements  for  confinement.  The  commander  shall  direct  the  prisoner's  release  from  pretrial  con¬ 
finement  unless  the  commander  believes  upon  probable  cause,  that  is,  upon  reasonable  grounds,  that; 

(i)  An  offense  triable  by  a  court-martial  has  been  committed; 

(ii)  The  prisoner  committed  it;  and 

(iii)  Confinement  is  necessary  because  it  is  foreseeable  that: 

(a)  The  prisoner  will  not  appear  at  a  trial,  pretrial  hearing,  or  investigation,  or 

(b)  The  prisoner  will  engage  in  serious  criminal  misconduct;  and 

(iv)  Less  severe  forms  of  restraint  are  inadequate. 

Serious  criminal  misconduct  includes  intimidation  of  witnesses  or  other  obstruction  of  justice,  seriously 
injuring  others,  or  other  offenses  which  pose  a  serious  threat  to  the  safety  of  the  community  or  to  the  effectiveness, 
morale,  discipline,  readiness,  or  safety  of  the  command,  or  to  the  national  security  of  the  United  States.  As  used 
in  this  rule,  “national  security”  means  the  national  defense  and  foreign  relations  of  the  United  States  and 
specifically  includes;  a  military  or  defense  advantage  over  any  foreign  nation  or  group  of  nations;  a  favorable 
foreign  relations  position;  or  a  defense  posture  capable  of  successfully  resisting  hostile  or  destructive  action  from 
within  or  without,  overt  or  covert. 

Discussion 

A  person  shoulJ  not  be  confined  as  a  mere  matter  of  con-  mil  further  serious  criminal  misconduct  if  allowed  to  remain  at 
venience  or  expedience  libcny 

Some  of  the  factors  which  should  be  considered  under  this  Although  the  Military  Rules  of  Evidence  are  not  appii- 

subsection  are:  cable,  the  commander  should  judge  the  reliability  of  the  mfor- 

( 1 )  The  nature  and  circumstances  of  the  offenses  charged  malion  available  Before  relying  on  the  reports  of  others,  the 

or  suspected,  including  extenuating  circumstances;  commander  must  have  a  reasonable  belief  that  the  information 

(2)  The  weight  of  the  evidence  against  the  accused;  is  believable  and  has  a  factual  basis.  The  information  may  be 

(3)  The  accused's  lies  to  the  liKale.  including  family.  received  orally  or  in  writing  Information  need  not  be  received 

off-duty  employment,  financial  resources,  and  length  of  resi-  under  oath,  but  an  oath  may  add  to  its  reUability  A  commander 

dence;  may  examine  the  prisoner's  personnel  records,  police  records. 

(4)  The  accused's  character  and  mental  condition;  and  may  consider  the  recommendations  of  others 

(5)  The  accused's  service  record,  including  any  record  Less  s-erious  forms  ot  restraint  must  always  be  considered 

of  previous  misconduct;  before  pretrial  confinement  may  be  approved  Thus  the  com- 

(6)  The  accu.sed's  record  of  appearance  at  or  flight  mander  should  consider  whether  the  prisoner  could  be  salely 

from  other  pretrial  investigations,  trials,  and  similar  proceed-  returned  to  the  prisoner's  unit,  at  liberty  or  under  restriction, 

ings.  and  arrest,  or  conditions  on  liberty  .S'cc  R  C.M  .f04 

(7)  The  likelihood  that  the  accused  can  and  will  com- 


(C)  Memorandum.  If  continued  pretrial  confinement  is  approved,  the  commander  shall  prepare  a  written 
memorandum  which  states  the  reasons  for  the  conclusion  that  the  requirements  for  confinement  in 
subsection  (h)(2)(B)  of  this  rule  have  been  met.  This  memorandum  may  include  hearsay  and  may 
incorporate  by  reference  other  documents,  such  as  witness  statements,  investigative  reptfrts.  or  official 
records.  This  memorandum  shall  be  forwarded  to  the  reviewing  officer  under  subsection  (i)  of  this 
rule.  If  such  a  memorandum  was  prepared  by  the  commander  before  ordering  confinement,  a  second 
memorandum  need  not  be  prepared.  However,  additional  information  may  be  added  to  the  memo¬ 
randum  at  any  time. 

(i)  Procedures  for  review  of  pretrial  confinement . 

( 1)  /«  general.  A  review  of  the  adequacy  of  probable  cause  to  believe  the  prisoner  has  committed  an  offense 
and  of  the  necessity  for  continued  pretrial  confinement  shall  be  made  within  7  days  of  the  imposition  of 
confinement. 

(2)  By  whom  made.  The  review  under  this  subsection  shall  be  made  by  a  neutral  and  detached  officer 
appointed  in  accordance  with  regulations  prescribed  by  the  Secretary  concerned. 

(.1)  Nature  of  review. 
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(A)  Matters  considered.  The  review  under  this  subsection  shall  include  a  review  ol'  the  memorandum 
submitted  by  the  prisoner’s  commander  under  subsection  (h)(2)(C)  of  this  rule.  Additional  written 
matters  may  be  considered,  including  any  submitted  by  the  accused.  The  prisoner,  and  the  prisoner’s 
counsel,  if  any,  shall  be  allowed  to  appear  before  the  reviewing  officer  and  make  a  statement,  if 
practicable.  A  representative  of  command  may  appear  before  the  reviewing  officer  to  make  a  state¬ 
ment. 

(B)  Rules  of  evidence .  Except  for  Mil.  R.  Evid.,  Section  V  (Privileges)  and  Mil.  R.  Evid.  302  and  305, 
the  Military  Rules  of  Evidence  shall  not  apply  to  the  matters  considered. 

(C)  Standard  of  proof.  The  requirements  for  confinement  under  subsection  (h)(2)(B)  of  this  rule  must 
be  proved  by  a  preponderance  of  the  evidence. 

(4)  Extension  of  time  limit.  The  reviewing  officer  may,  for  good  cause,  extend  the  time  limit  for  completion 
of  the  initial  review  to  10  days  after  the  imposition  of  pretrial  confinement. 

(5)  Action  by  reviewing  officer.  Upon  completion  of  review,  the  reviewing  officer  shall  approve  continued 
confinement  or  order  immediate  release. 

(6)  Memorandum.  The  reviewing  officer’s  conclusions,  including  the  factual  findings  on  which  they  are 
based,  shall  be  set  forth  in  a  written  memorandum.  A  copy  of  the  memorandum  and  of  all  documents  considered 
by  the  reviewing  officer  shall  be  maintained  in  accordance  with  regulations  prescribed  by  the  Secretary  concerned 
and  provided  to  the  accused  or  the  Government  on  request. 

(7)  Reconsideration  of  approval  of  continued  confinement.  The  reviewing  officer  shall,  after  notice  to  the 
parties,  reconsider  the  decision  to  confine  the  prisoner  upon  request  based  upon  any  significant  information  not 
previously  considered. 

(j)  Review  by  military  judge.  Once  the  charges  for  which  the  accused  has  been  confined  are  referred  to  trial,  the 
military  judge  shall  review  the  propriety  of  pretrial  confinement  upon  motion  for  appropriate  relief. 

(1)  Release.  The  military  judge  shall  order  release  from  pretrial  confinement  only  if: 

(A)  The  reviewing  officer’s  decision  was  an  abuse  of  discretion,  and  there  is  not  sufficient  infomiation 
presented  to  the  military  judge  justifying  continuation  of  pretrial  confinement  under  subsection  (h)(2)(B) 
of  this  rule; 

(B)  Information  not  presented  to  the  reviewing  officer  establishes  that  the  prisoner  should  be  released 
under  subsection  (h)(2)(B)  of  this  rule;  or 

(C)  The  provisions  of  subsection  (i)(2)  or  (3)  of  this  rule  have  not  been  complied  with  and  information 
presented  to  the  military  judge  does  not  establish  sufficient  grounds  for  continued  confinement  under 
subsection  (h)(2)(B)  of  this  rule. 

(2)  Credit.  The  military  judge  shall  order  administrative  credit  under  subsection  (k)  of  this  rule  for  any 
pretrial  confinement  served  as  a  result  of  an  abuse  of  discretion  or  of  failure  to  comply  with  the  provisions  of 
subsection  (f),  (h),  or  (i)  of  this  rule. 

(k)  Remedy.  The  remedy  for  noncompliance  with  subsection  (f),  (h),  (i),  or  (j)  of  this  rule  shall  be  an  administrative 
credit  against  the  sentence  adjudged  for  any  confinement  served  as  the  result  of  such  noncompliance.  Such  credit 
.shall  be  computed  at  the  rate  of  1  day  credit  for  each  day  of  confinement  served  as  a  result  of  such  noncompliance. 
This  credit  is  to  be  applied  in  addition  to  any  other  credit  the  accused  may  be  entitled  as  a  result  of  pretrial 
confinement  served.  This  credit  shall  be  applied  first  against  any  confinement  adjudged.  If  no  confinement  is 
adjudged,  or  if  the  confinement  adjudged  is  insufficient  to  offset  all  the  credit  to  which  the  accused  is  entitled, 
the  credit,  using  the  conversion  formula  under  R.C.M.  l()03(b)(6)  and  (7),  shall  be  applied  against  hard  labor 
without  confinement,  restriction,  fine,  and  forfeiture  of  pay,  in  that  order,  if  adjudged.  For  purposes  of  this 
subsection,  I  day  of  confinement  shall  be  equal  to  I  day  of  total  forfeiture  or  a  like  amount  of  fine.  The  credit 
shall  not  be  applied  against  any  other  form  of  punishment. 

( l )  Confinement  after  release.  No  person  whose  release  from  pretrial  confinement  has  been  directed  by  a  person 
authorized  in  subsection  (g)  of  this  rule  may  be  confined  again  before  completion  of  trial  except  upon  the 
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discovery,  after  the  order  of  release,  of  evidence  or  of  misconduct  which,  either  alone  or  in  conjunction  with 
all  other  available  evidence,  justifies  confinement. 

Discussion 

See  R.C  M.  ,104tb)  concerning  who  may  order  confinement 


(m)  Exceptions. 

( 1 J  Operational  necessity.  The  Secretary  of  Defense  may  suspend  application  of  subsections  (e)(2)  and  (3), 
(0,  (h)(2)(A)  and  (C),  and  (i)  of  this  rule  to  specific  units  or  in  specified  areas  when  operational  requirements 
of  such  units  or  in  such  areas  would  make  application  of  such  provisions  impracticable. 

(2)  At  sea.  Subsections  (e)(2)  and  (3).  (0,  (h)(2)(C),  and  (i)  of  this  rule  shall  not  apply  in  the  case  of  a 
person  on  board  a  vessel  at  sea.  In  such  situations,  confinement  on  board  the  vessel  at  sea  may  continue  only 
until  the  person  can  be  transferred  to  a  confinement  facility  ashore.  Such  transfer  shall  be  accomplished  at  the 
earliest  opportunity  permitted  by  the  operational  requirements  and  mission  of  the  vessel.  Upon  such  transfer  the 
memorandum  required  by  subsection  (h)(2)(C)  of  this  rule  shall  be  transmitted  to  the  reviewing  officer  under 
subsection  (i)  of  this  rule  and  shall  include  an  explanation  of  any  delay  in  the  transfer. 


Discussion 


Under  ihis  subv.'ction  the  standards  for  confmement  remain 
the  same  (although  the  eircumstanees  giving  rise  to  the  excep¬ 
tion  could  bear  on  the  application  of  those  standards).  Also, 
pretrial  confinement  remains  subject  to  judicial  review.  The 
prisoner  's  commander  still  must  determine  whether  confinement 
will  continue  under  subsection  (h)(2l(B)  of  this  rule.  The  sus¬ 
pension  of  subsection  (h)(2)(A)  of  this  rule  removes  the  72- 


hour  requirement  since  in  a  combat  environment,  the  com¬ 
mander  may  not  be  available  to  comply  with  it.  The  commander 
must  make  the  pretrial  confinement  decision  as  soon  as  rea¬ 
sonably  possible,  however  (This  provision  is  not  suspended 
under  subsection  (2)  since  the  commander  of  a  vessel  is  always 
available  ) 


Rule  306.  Initial  disposition 

(a)  Who  may  dispose  of  offenses.  Each  commander  has  discretion  to  dispose  ot  offenses  by  members  of  that 
command.  Ordinarily  the  immediate  commander  of  a  person  accused  or  suspected  of  committing  an  offense 
triable  by  court-martial  initially  determines  how  to  dispose  of  that  offense.  A  superior  commander  may  withhold 
the  authority  t  •  dispose  of  offenses  in  individual  cases,  types  of  cases,  or  generally.  A  superior  commander  may 
not  limit  the  discretion  of  a  subordinate  commander  to  act  on  cases  over  which  authority  has  not  been  withheld. 


Discussion 


Each  commander  m  the  chain  of  command  ha.s  indepen¬ 
dent.  yet  overlapping  divcretion  to  disfxisc  of  offenses  within 
the  limits  of  that  officer's  authority.  Normally,  in  keeping  with 
the  policy  in  subsection  (b)  of  this  rule,  the  initial  dispo.sition 
decision  is  made  by  the  official  at  the  lowest  echelon  with  the 
power  to  make  it  A  decision  by  a  commander  ordinarily  docs 
not  bar  a.  different  disposition  by  a  sujxrior  authority  See  R  C  M 


40ltc);  bOKf).  Once  charges  are  referred  to  a  court-martial  by 
a  convening  authority  competent  to  do  so,  they  may  be  with¬ 
drawn  from  that  court-martial  only  in  accordance  with  R.C  .M. 
604 

.See  Appendix  with  respect  to  offenses  for  which  coor¬ 
dination  with  the  Department  of  Justice  r,  required 


(b)  Policy.  Allegations  of  offenses  should  be  di.sposed  of  in  a  timely  manner  at  the  lowest  appropriate  level  of 
disposition  listed  in  sub.section  (c)  of  this  rule. 


Discussion 


The  disposition  decision  is  one  of  the  most  important  and 
difficD'r  decisions  facing  a  commander.  Many  factors  must  be 
taken  inff)  consideration  and  balanced,  including,  to  the  extent 
•r  tcticablc.  the  nature  of  the  offenses,  any  mitigating  or  c.x- 
cDij.iiinir  circumstances,  the  character  and  military  service  of 
Kc vised,  any  recommendations  made  by  subordinate  com¬ 


manders,  the  interests  of  justice,  military  exi^  ncies.  and  the 
effect  of  the  decision  on  the  accused  and  the  command.  The 
goal  should  be  a  disposition  that  is  warranted,  appropriate,  and 
fair. 

In  deciding  how-  an  offense  should  be  disposed  of.  factors 


R.C.M.  306(c)(4) 


the  v-otuniatulcr  Nhould  cvMiMJcr.  to  ihc  t  »tcnt  iIk'>  arc 
include; 

(A I  the  character  and  inilitarv  scr\icc  ut  the 
accused. 

th)  the  nature  ol  and  circumstances  surtound 
me  the  utlensc  and  itie  extent  ol  the  haim 
caused  h\  the  onensc.  mcludme  the  ol 
lense  s  cttect  on  morale,  health,  salelx. 
\sellare.  and  discipline. 

iC  I  appropriateness  ol  the  authon/ed  punish¬ 
ment  to  the  particular  accused  t»r  oMenNC. 


iDi  }>t‘ssihlc  mipft*pci  moIl\c^  ol  the  acciiNCi. 

1 1.1  reluctance  t  I  the  ^  k  tm,  im  ..t tiers  lo  iesiil\ , 
tl'i  ciiojvration  ol  ihe  accused  in  the  appic 
(leiision  or  coiuiction  i>t  niheis. 

<(ii  avaiiabiiilx  and  likelihood  o!  prosecution 
ot  the  same  or  similai  .md  related  cli.u  jcs 
aeanist  Itie  accused  h>  aruMhei  )Ui isdic lion. 
iHi  availabilils  and  adinissihilits  ol  e\idcricc. 

1  1  I  existence  o|  lurisdiciion  over  the  .iccuscd 
and  tlie  olleiisc,  and 
I  I  I  likeK  Issues 


(Cl  //(HI  s  nun  he  disposed  of.  W'ittiin  the  limits  »il  the  eommander's  autliorit\ .  a  eommander  ma\  take 

the  aeimns  set  forth  in  this  subseetion  to  initially  dispose  ol  a  eharge  or  siispeeted  olfense. 

Discussion 

Pnniipt  disposition  r>t  eharees  IS  essential.  .SV<' R.C  M.  7()7  R  (' M  .sttS.  and  that  the  eharees  are  in  proper  torm.  Sec 

rspt'cdx  trial  requirements).  R C.M  .Mi7  r.aeh  eommander  \xho  lorx^ards  or  disposes  »>! 

Hetore  determining  an  appropriate  dispt>sititm.  a  emn-  eharites  max  make  minor  eharnees  therein  .See  R  C'M  htk^iai 

mandor  should  ensure  that  a  preliminary  inquiry  under  R.C'.M.  and  fh).  It  iitaiiir  changes  are  neccssarx .  the  aftecied  charee 

.V).^  has  been  conducted.  It  charges  huxe  not  already  been  pre-  should  be  pretened  anexx.  .See  R  CM.  bO.^idi 

t'erred.  the  commander  may.  it  appropriate,  preter  them  and  When  charges  are  brouglu  against  txxo  or  nmre  accused 

dispose  ot  them  under  this  rule.  Hut  see  R.C.M.  fstlltc)  re-  xxithaxicsx  to  a  joint  or  coinnum  trial.  seeRCVM.  .'(i7  tcK.S); 

garding  disqualilicution  ot  an  accuser  6(llie)(.^).  It  it  appears  that  the  accused  max  lack  mental  ca- 

It  charges  have  been  preferred,  the  commander  should  paciiy  to  stand  trial  or  may  not  haxe  been  meniallx  responsible 

ensure  that  the  accused  has  been  notified  in  accordance  vxith  at  flic  limes  ot  the  oltenscs.  see  R.CM  7i)P;  qou;  qjbik) 


{\)  No  action.  A  commander  may  decide  to  take  no  action  on  an  iit'lense.  II  charcex  have  been  preferred, 
they  may  be  dismissed. 

Discussion 

A  Jt'clMim  u<  take  no  action  or  ^ll^nn^s.ll  ot  eharees  at  this  .See  K  CM  4nliat  eoneernine  vs  ho  mas  ilismiss  charges, 

stage  does  not  bar  later  disposition  ot  the  oitenses  uiuler  sub-  and  R CM  4l)l(eM  1 1  eoneeming  dismissal  ol  eharges. 

sections  le)(2)  through  (.‘'i  of  this  rule.  When  a  decision  is  made  to  take  no  action.  Ihe  accused 

should  be  informed 


(2)  Administrative  action.  A  commander  may  take  or  initiate  administrative  action,  in  addition  to  or  instead 
of  other  action  taken  under  this  rule,  subject  to  regulations  of  the  .Secretary  concerned.  Administrative  actions 
include  corrective  measures  such  as  counseling,  admonition,  reprimand.  cxhi>rl;ition.  disapproval,  criticism, 
censure,  reproach,  rebuke,  extra  military  instruction,  or  Ihe  administrative  withholding  ot  privileges,  or  any 
combination  of  the  above. 

Discussion 

Other  aJmmixtratixc  measures,  vxhuh  atv  Mibfcct  to  reg-  inmisiralixe  reduclion  for  meftiLieiK > ,  bar  to  reenlistmcnl. 

Illations  of  the  Secrelarx  eoneenied.  itKkule  m. liters  relaleii  to  personnel  rehahiinx  program  reelassilualion.  soeiinlx  elassi- 

ctticieney  refxorts.  ueademie  reports.  anJ  other  latings.  leha  tuation  changes.  j'Ccuniarx  liabiliix  lot  ncgligenee  oi  misi.on 

bililalion  and  reassignment,  career  tieUl  leclassificatuui.  ad  duel;  and  adnnnistratixe  scp.ir.ition 


(.1)  Nonjudieial  punishment.  A  commander  may  consider  the  matter  pursuant  to  .Xilicle  I.S,  nonjudicial 
punishment.  See  Part  V. 

(4)  Disposition  of  eharites  Charges  may  be  disposed  of  in  accordance  uith  R.C.M.  401. 
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Discussion 

It  chari’cs  have  ru)i  been  preferred,  (hey  may  bt‘  prelcnred.  chart!es  may  be  referred  to  a  iieneral  court-martial,  compliance 

.SVeR  C'  M.  .^07  eojieernine  preferrai  of  char^e^  However,  mv  with  R  C  M.  405  and  406  js  necessary.  Therefore.  O’ appro- 

R.C.M.  60Hc)  cvMKerninii  disquahlicaOon  of  an  accuser.  priate.  an  investiiiaiion  under  R.C.M.  405  may  be  directed 

Charges  may  be  dispvised  of  by  dismissing  them,  for-  Additional  guidance  on  these  matters  is  found  in  R.C.M.  401 - 

warding  them  to  another  commander  for  disposition,  or  refetring  407. 

them  to  a  summary,  special,  or  general  court-martial.  Before 


(5)  Forwardinf>  for  disposition.  A  commander  may  forward  a  matter  concerning  an  offense,  or  charges,  to 
a  superior  or  subordinate  authority  for  disposition. 

Discussion 

The  immediate  commander  may  lack  authority  to  take  ac-  authority  or  otherwise,  the  disposition  decision  becomes  a  mal- 

tion  which  that  commander  believes  is  an  appropriate  dispo-  ter  within  the  discretion  of  the  higher  authority, 

sition.  In  such  ca.ses,  the  matter  should  be  forwarded  to  a  supenor  A  matter  may  be  forwarded  for  other  reasons,  such  as  for 

officer  with  a  recommendation  as  to  disptisition.  .SVc  w/.vo  R.C.M.  investigation  of  allegations  and  preferral  of  charges,  if  war- 

4()l(c)<2)  concerning  forwarding  charges  If  allegatums  are  for-  ranted  ist'c  R.C.M.  .^03:  307i.  or  so  that  a  subordinate  can 

warded  to  a  higher  authority  for  disposition,  because  of  lack  of  dispose  of  the  matter. 


(d)  National  security  matters.  If  a  commander  not  authorized  to  convene  general  courts-martial  finds  that  an 
offense  warrants  trial  by  court-martial,  but  believes  that  trial  would  be  detrimental  to  the  prosecution  of  a  war 
or  harmful  to  national  security,  the  matter  shall  be  forwarded  to  the  general  court-martial  convening  authority 
for  action  under  R.C.M.  407(b). 

Rule  307.  Preferral  of  charges 

(a)  Who  may  prefer  charj>es.  Any  person  subject  to  the  code  may  prefer  charges. 

Discussion 

No  person  may  be  ordered  to  prefer  charges  to  vehie)i  that  restrict  that  person's  discretion  to  act  on  the  case.  See  R.C.M. 

person  is  unable  to  make  truthfully  the  required  oath.  See  Article  104  and  ,S04(ci. 

.M)la)  and  subsection  (b)  of  this  rule.  A  person  who  has  been  Charges  may  be  preferred  against  a  person  subject  to  trial 

Ihc  accuser  or  nominal  accuser  isee  Article  1(90  may  not  also  by  court-martial  at  any  time  but  should  be  preferred  without 

serve  as  the  convening  authority  tif  a  general  or  special  court-  unnecessary  delay.  See  the  statute  of  limitations  prescribed  by 

martial  to  which  the  charges  are  later  referred.  See  Articles  Article  4.4.  Preferral  of  charges  should  not  be  unnecessarily 

22(bl  and  24(bl;  R.C  .M.  601:  however,  ■\ee  R.C'.M.  I.402ib)  delayed.  When  a  giKKi  reason  esists — as  when  a  person  is 

tsummary  eourt-niarlial  convening  authority  is  not  disqualified  permitted  to  continue  a  course  of  conduct  so  that  a  ringleader 

by  being  the  accuser)  A  person  authorized  to  dispose  of  of-  or  other  conspirators  may  also  be  discovered  or  when  a  sus- 

lenses  (.see  R.C'  M  406{al;  401  -404  and  407)  should  not  be  peeted  counter'iCiter  goes  uncharged  until  guilty  knowledge  hc- 

ordcred  to  prefer  charges  when  this  would  disqualify  that  person  comes  apparent — a  reasonable  delay  is  permissible  Howet  cr, 

from  exercising  that  person's  authority  or  would  improperly  '<'<■  R  C'  M  707  concerning  speedy  Inal  requirements. 


(b)  //rzw  charges  are  preferred:  oath.  A  person  who  prefers  eharges  must; 

( 1 )  Sign  the  charges  and  specifications  under  oath  before  a  commissioned  officer  of  the  armed  forces 
authorized  to  administer  oaths;  and 

(2)  State  that  the  signer  has  personal  knowledge  of  or  has  investigated  the  matters  set  forth  in  the  charges 
and  specifications  and  that  they  are  true  in  fact  to  the  best  of  that  person's  knowledge  and  belief. 

Discussion 

See  Article  136  lor  juthnrity  to  administer  oath.s.  The  tol-  fore^ioing  chargctsi  and  specil'ication(s),  and  (hat  the  same  are 

lowing  form  may  be  used  to  admini>ier  the  oath:  true  in  fact  to  (he  best  of  your  knowledge  and  belief,  (So  help 

“You  (swear)  (affirm)  that  you  are  a  person  subiect  h»  (he  you  God.)" 

Uniform  Code  of  Military  Justice,  (hat  you  have  personal  The  accuser  s  beliel  may  be  based  upon  reports  ot  others 

knowledge  of  or  have  investigated  the  matters  set  forth  in  the  in  whole  or  in  part. 
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(c)  How  to  allege  offenses. 

(1)  /n  general.  The  format  of  charge  and  specification  is  used  to  allege  violations  of  the  code. 

Discussion 

See  Appendix  4  for  a  sample  of  a  Charge  Sheer  (DD  Form  45S) 

(2)  Charge.  A  charge  states  the  article  of  the  code,  law  of  war,  or  local  penal  law  of  an  occupied  territory 
which  the  accused  is  alleged  to  have  violated. 


Discussion 


The  particular  subdivision  of  an  article  of  the  code  (for 
example.  Article  1 18(  I ))  should  not  be  included  in  the  charge. 
When  there  are  numerous  infractions  of  the  same  article,  there 
will  be  only  one  charge,  but  several  specifications  thereunder. 
There  may  also  be  several  charges,  but  each  must  allege  a 
violation  of  a  different  article  of  the  code.  For  violations  of  the 
law  of  war.  see  (D)  below. 

(A)  Numbering  charges.  If  there  is  only  one 
charge,  it  is  not  numbered.  When  there  is 
more  than  one  charge,  each  charge  is  num¬ 
bered  by  a  Roman  numeral. 

( B )  Additional  charges .  Charges  preferred  after 
others  have  been  preferred  are  labeled  "ad¬ 
ditional  charges”  and  are  also  numbered 
with  Roman  numerals,  beginning  with  ’T” 
if  there  is  more  than  one  additional  charge. 
These  ordinarily  relate  to  offenses  not  known 
at  the  time  or  committed  after  the  original 
charges  were  preferred.  Additional  charges 
do  not  require  a  separate  trial  if  incorpo¬ 


rated  in  ihe  trial  of  the  original  charges 
before  arraignment  See  R  C  M  6()l(e)(2l. 

(C)  Preemption  An  offense  specifically  de¬ 
fined  by  Articles  81  through  I.f2  may  not 
be  alleged  as  a  violation  of  Article  I  .f4  See 
paragraph  60c(  5 )( a )  of  Part  IV.  But  see  sub¬ 
section  (d|  of  this  rule. 

(D)  Charge.s  under  the  law  of  war  In  the  case 
of  a  person  subject  to  trial  by  general  court- 
martial  for  violations  of  the  law  of  war  [see 
Article  18).  the  charge  should  be:  "Vio¬ 
lation  of  the  Law  of  War”,  or  "Violation 

of _ "  referring  to  the 

local  penal  law  of  the  occupied  territory. 
See  R.C.M.  201(01 1  |(B)  But  see  subsec¬ 
tion  (d)  of  this  rule  Ordinarily  persons  sub¬ 
ject  to  Ihe  code  should  be  chargeu  with  a 
specific  violation  of  the  code  rather  than  a 
violation  of  the  law  of  war 


(3)  Specification.  A  specification  is  a  plain,  concise,  and  definite  statement  of  the  essential  facts  constituting 
the  offense  charged.  A  specification  is  sufficient  if  it  alleges  every  element  of  the  charged  offense  expressly  or 
by  necessary  implication.  No  particular  format  is  required. 


Discussion 


How  to  draft  specifications. 

(A)  Sample  specifications.  Before  drafting  a 
specification.  Ihe  drafter  should  read  Ihe 
pertinent  provisions  of  Part  IV.  where  the 
elements  of  prtrof  of  various  offen.se.s  and 
forms  for  specifications  appear 

(B)  Numbering  .specifications  If  there  is  only 
one  specification  under  a  charge  it  is  not 
numbered.  When  there  is  more  than  one 
specification  under  any  charge,  the  speci¬ 
fications  are  numbered  in  Arabic  numerals. 
The  term  "additional”  is  not  used  in  con¬ 
nection  with  the  specifications  under  an  ad¬ 
ditional  charge. 

(C)  Name  and  description  of  the  accused 

it)  Name.  The  specification  should  slate  Ihe 
accused's  full  name:  first  name,  middle  name  or  initial,  last 
name.  If  the  accused  is  known  by  more  than  one  name,  the 
name  acknowledged  by  the  accused  should  be  used.  If  there  is 


no  such  acknowledgment.  Ihe  name  believed  to  be  the  true  name 
should  be  listed  first,  followed  by  all  known  aliases.  For  ex¬ 
ample:  Seaman  John  P.  Smith.  U  S.  Navy,  alias  Lt.  Robert  R. 
Brown.  U  S  Navy. 

(ii)  Mililurs  association.  The  specification 
should  state  Ihe  accused's  rank  or  grade,  armed  force,  and  unit 
or  organization  If  the  rank  or  grade  of  the  accused  has  changed 
since  Ihe  dale  of  an  alleged  offense,  and  the  change  is  perlinenl 
to  Ihe  offense  charged,  Ihe  accused  should  be  identified  by  the 
present  rank  or  grade  followed  by  the  rank  or  grade  on  the  date 

of  the  alleged  offense.  For  example:  In  that  Seaman _ 

.  then  Seaman  Apprentice _ etc. 

(iii)  Social  security  number  or  sen  ice  num¬ 
ber.  The  social  .security  number  or  service  number  of  an  accused 
should  not  be  staled  in  the  specification. 

(iv)  Basis  of  personal  jurisdiction. 

(a)  Military  members  on  active  duty 
The  words  "on  active  duty  "  may  be  added  immediately  after 
the  description  of  the  accused. 


•  ’  •  “  •  • 
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(h)  Persans  subject  to  the  code  under 
Article  2fu),  subsections  tJ)  ihrouttb  Il2i,  or  subject  to  trial 
by  court-martial  under  Aria  les  .1  or  4.  The  specification  should 
describe  the  accused's  pc  ..oon  or  status  which  will  indicate  the 
basis  of  Jurisdiction  For  example:  John  Jones.  iCaptain,  L'  S 
Air  Force  Reserve,  on  inactive  duty  training  aulhori/ed  by  writ¬ 
ten  orders  which  were  voluntarily  accepted  by  him.  which  orders 
specified  he  was  subject  to  the  Uniform  Code  of  Military  Jus¬ 
tice)  (a  person  convicted  of  having  obtained  a  fraudulent  dis¬ 
charge).  etc 

(D)  Date  and  time  of  offense. 

(i)  In  general  The  date  of  the  commission 
of  the  offense  charged  should  be  stated  in  the  specification  with 
sufficient  precision  to  identify  the  offense  and  enable  the  ac¬ 
cused  to  understand  what  particular  ad  or  omission  to  defend 
against. 

lii)  Use  of  "on  or  about."  In  alleging  the 
date  of  the  offense  it  is  proper  to  allege  it  as  "on  or  about  "  a 
specified  day. 

(iii)  Hour.  The  exact  hour  of  the  offense  is 
ordinarily  not  alleged  except  in  certain  absence  offenses  When 
the  exact  time  is  alleged,  the  24-hour  cliKk  should  be  used. 
The  use  of  "at  or  about  "  is  proper. 

(ivl  Extended  periods  When  the  acts  spec¬ 
ified  extendisi  over  a  considerable  period  of  time,  it  is  proper 
to  allege  it  (or  them)  as  having  occurred,  for  example,  "from 
about  15  June  l9g.J  to  about  4  November  I9S.1,"  or  "did  on 
divers  occasions  between  15  June  1983  and  4  November  1983.  " 

(E)  Place  of  offense.  The  place  of  the  com¬ 
mission  of  the  offense  charged  should  be 
stated  in  the  specification  with  sufficient 
precision  to  identify  the  offense  and  enable 
the  accused  to  understand  the  particular  act 
or  omission  to  defend  against.  In  alleging 
the  place  of  the  offense.  It  is  proper  to 
allege  it  as  "at  or  near”  a  certain  place  if 
the  exact  place  is  uncertain. 

(F)  Subject-matter  jurisdiction  allegations. 
Sufficient  facts  to  establish  subject-matter 
jurisdiction  should  be  alleged.  See  R.C.M 
203  for  a  discussion  of  subject- matter  ju¬ 
risdiction  and  the  concept  of  service-con¬ 
nection. 

(i)  On-base  If  the  offense  occurred  on  a 
military  installation,  that  factor  alone  is  usually  sufficient  to 
confer  jurisdiction  over  the  offense 

(ii)  Off-base  area  under  militars  jurisdic¬ 
tion.  If  the  offen.se  iKCurred  in  an  off-base  area  under  military 
control,  such  as  a  housing  area,  the  specitication  should  state 
that  such  area  was  under  the  military  jurisdiction  ot  the  United 
States 

(ill)  Off-base  area  not  under  milituri  juris- 
diction  If  the  offense  iKcurred  in  an  otf-basc  area  not  under 
military  control,  other  jurisdictional  factors  should  be  alleged 
Every  significant  fact  and  circumstance  supporting  subicct-mai 
ter  jurisdiction  should  be  alleged  Offenses  under  the  following 
articles  usually  require  no  additional  jurisdictional  information; 
82-91.93.94.96.98-105.  108.  110.  112.  Il2a.  113.  115. 
and  some  offenses  under  92.  133.  and  134  This  list  is'not 
exclusive,  and  is  only  a  guide  to  the  kinds  of  offenses  usually 
requiting  no  additional  language  to  demonstrate  subject-matter 
jurisdiction, 

(iv)  Overseas  If  the  offense  iKeurrcd  out¬ 
side  the  United  States,  its  territories,  and  possessions,  that  factor 
alone  is  usually  sufficient  to  confer  jurisdiction  over  the  offense. 

(G)  Description  if  offense. 


Ill  Elements.  The  elements  of  the  offense 
must  be  alleged,  either  expressly  or  by  necessarv  implication. 
It  a  specific  intent,  knowledge,  or  state  ot  mind  is  an  clement 
ot  the  olfense.  it  must  be  alleged 

till  Words  indiiating  crinunalits .  It  the  al¬ 
leged  act  is  not  itself  an  offense  but  is  made  an  offense  either 
hy  applicable  statute  lincludtng  Articles  133  and  I.(4|,  or  reg¬ 
ulation  or  custom  has  ing  the  ellect  of  law .  then  words  indicating 
criminality  such  as  "wrongfully.  "  "unlawfully."  or  "without 
authority  "  (depending  upon  the  nature  of  the  offense)  should 
be  used  to  describe  the  accused's  acts. 

Iiiil  Specificits  .  The  spcctficatton  should  he 
sufficiently  specitic  t<i  infomi  the  accused  of  the  conduct  charged, 
to  enable  the  accused  to  prepare  a  defense,  and  to  protect  the 
accused  against  double  jeopardy  Only  those  facts  that  make 
the  accused's  conduct  criminal  ordinarily  should  be  alleged. 
Specific  evidence  supporting  the  allegations  ordtnanly  should 
not  be  included  in  the  specifications. 

in)  Dupliciousness.  One  specification  should 
not  allege  more  than  one  o*'fcnse,  either  conjunctively  (the  ac¬ 
cused  "lost  and  destroyed")  or  alternatively  Ithe  accused  "lost 
or  destroyed  "l.  However,  if  two  acts  or  a  series  of  acts  con¬ 
stitute  one  offense,  they  may  be  alleged  conjunctively.  See 
R  f  .M  906(61(5) 

(H)  Other  considerations  in  drafting  specifi¬ 
cations 

(II  Principals.  All  principals  are  charged  as 
if  each  was  the  perpetrator.  See  paragraph  I  of  Part  IV  for  a 
discussion  of  principals. 

(ill  Viciiin.  In  the  case  of  an  offense  against 
the  person  or  property  of  a  person,  the  first  name,  middle  initial 
and  last  name  of  such  person  should  be  alleged,  if  known.  If 
the  name  of  the  victim  is  unknown,  a  general  physical  descrip¬ 
tion  may  be  used.  If  this  cannot  be  done,  the  victim  may  be 
described  as  "a  person  whose  name  is  unknown."  .Military 
rank  or  grade  should  be  alleged,  and  must  be  alleged  if  an 
element  of  the  offense,  as  in  an  allegation  of  disobedience  of 
the  command  of  a  superior  officer.  If  the  person  has  no  military 
position,  it  may  otherwise  be  necessary  to  allege  the  status  as 
in  an  allegation  of  using  provoking  words  toward  a  person 
subject  to  the  code.  See  paragraph  42  of  Part  IV, 

(iii)  Property.  In  describing  property  ge¬ 
neric  terms  should  be  used,  such  as  "a  watch"  or  "a  knife." 
and  descriptive  details  such  as  make,  model,  color,  and  serial 
number  should  ordinarily  be  omitted  In  some  instances,  how¬ 
ever.  details  may  be  essential  to  the  offense,  so  they  must  be 
alleged.  For  example:  the  length  of  a  knife  blade  may  be  im¬ 
portant  when  alleging  a  violation  of  a  general  regulation  pro¬ 
hibiting  carrying  a  knife  with  a  blade  that  exceeds  a  certain 
length. 

(IV)  Value.  When  the  value  ol  property  or 
other  amount  determines  the  maximum  punishment  which  may 
be  adjudged  lor  an  offense,  the  value  or  amount  should  be 
alleged,  for  in  such  a  case  increased  punishments  that  are  con¬ 
tingent  upon  value  may  not  he  adjudged  unless  there  is  an 
allegation,  as  well  as  proof,  of  a  value  which  will  support  the 
punishment.  If  several  articles  of  different  kinds  are  the  subject 
of  the  offense,  the  value  of  each  articie  should  be  staled  followed 
by  a  statement  of  the  aggregate  value  Exact  value  should  he 
stated,  if  known.  For  case  ol  proof  an  allegation  mav  be  "of 

a  value  not  less  than _  "  It  only  an  approximate 

value  IS  known,  it  may  he  alleged  as  "of  a  value  ot  about _ 

."  If  the  value  of  an  item  is  unknown  but  obviously  minimal, 
the  term  "of  some  value  "  may  be  used  These  principles  apply 
to  allegations  of  amount 

( V 1  Documents  When  documents  other  than 
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regulations  or  orders  must  be  alleged  (for  example,  bad  checks 
in  violation  of  Article  123a).  the  document  may  be  .set  forth 
verbatim  (including  photocopies  and  similar  reproductions)  or 
may  be  described,  in  which  case  the  description  must  be  suf¬ 
ficient  to  inform  the  accused  of  the  offense  charged. 

(vi)  Orders. 

(u)  General  orders.  A  specification  al¬ 
leging  a  violation  of  a  general  order  or  regulation  (Article  92(  I )) 
must  clearly  identify  the  specific  order  or  regulation  allegedly 
violated.  The  general  order  or  regulation  should  be  cited  by  its 
identifying  title  or  number,  section  or  paragraph,  and  date.  It 
is  not  necessary  to  recite  the  text  of  the  general  order  or  reg¬ 
ulation  verbatim. 

(ft)  Other  orders.  If  the  order  allegedly 
violated  is  an  "other  lawful  order  "  (Article  92(2)).  it  should 
be  set  forth  verbatim  or  described  in  the  specification.  When 
the  order  is  oral,  see  (vii)  below. 

(( )  Negating  e.xceptions.  If  the  order 
contains  exceptions,  it  is  not  necessary  that  the  specification 
contain  a  specific  allegation  negating  the  exceptions.  However, 
words  of  criminality  may  be  required  if  the  alleged  act  is  not 
necessarily  criminal.  See  subsection  (G)  (ii)  of  this  discussion. 

(vii)  Oral  statements  When  alleging  oral 
statements  the  phrase  "  "or  words  to  that  effect  "  should  be  added. 


(viii)  Joint  offense.  In  the  case  of  a  joint 
offense  each  accused  may  be  charged  separately  as  if  each 
accused  acted  alone  or  all  may  be  charged  together  in  a  single 
specification  For  example: 

(a)  If  Doe  and  Roe  are  joint  perpetra¬ 
tors  of  an  offense  and  it  is  intended  to  charge  and  try  both  at 
the  same  trial,  they  should  be  charged  in  a  single  specification 
as  follows: 

"In  that  Doc  and  Roe,  acting  jointly 
and  pursuant  to  a  common  intent,  did  ...  .  " 

ib)  If  it  is  intended  that  Roe  will  be 
tried  alone  or  that  Roe  will  be  tried  with  Doe  at  a  common 
trial.  Roe  may  be  charged  in  the  same  manner  as  if  Roe  alone 
had  committed  the  offense.  However,  to  show  in  the  specifi¬ 
cation  that  Doe  was  a  joint  actor  with  Roe.  even  though  Doe 
is  not  to  be  tried  with  Roe.  Roe  may  be  charged  as  follows: 

"In  that  Roe  did,  in  conjunction  with 

Doe . 

(ix)  Matters  in  aggravation.  Aggravating 
circumstances  which  increase  the  maximum  authorized  punish¬ 
ment  must  be  alleged  in  order  to  permit  the  possible  increased 
punishment  Other  matters  in  aggravation  ordinarily  should  not 
be  alleged  in  the  specification 


(4)  Multiple  offenses.  Charges  and  specifications  alleging  all  known  offenses  by  an  accused  may  be  preferred 
at  the  same  time.  Each  specification  shall  state  only  one  offense. 

Discussion 

What  is  substantially  one  transaction  should  not  be  made  leave.  There  are  times,  however,  when  sufficient  doubt  as  to 

the  basis  for  an  unreasonable  multiplication  of  charges  against  the  facts  or  the  law  exists  to  wanant  making  one  transaction 

one  person.  See  R.C.M.  906(b)(l2)  and  l()03(c)(  1  )(C).  For  the  basis  for  charging  two  or  more  offenses.  In  no  case  should 

example,  a  person  should  not  be  charged  with  both  a  failure  to  both  an  offense  and  a  lesser  included  offense  thereof  be  sepa- 

report  for  a  routine  scheduled  duty,  such  as  reveille,  and  with  rately  charged. 

absence  without  leave  if  the  failure  to  report  occurred  during  See  also  R.C.M.  601(e)(2)  concerning  referral  of  several 

the  period  for  which  the  accused  is  charged  with  absence  without  offenses. 


(5)  Multiple  offenders.  A  specification  may  name  more  than  one  person  as  an  accused  if  each  person  so 
named  is  believed  by  the  accu.ser  to  be  a  principal  in  the  offen.se  which  is  the  subject  of  the  specification. 


Discussion 


See  also  R.C.M.  601(0(3)  concerning  joinder  of  accused. 

A  joint  offense  is  one  committed  by  two  or  more  persons 
acting  together  with  a  common  intent  Principals  may  be  charged 
jointly  with  the  commission  of  the  same  offense,  but  an  ac¬ 
cessory  after  the  fact  cannot  be  charged  jointly  with  the  pi  incipal 
whom  the  accused  is  alleged  to  have  received,  comforted,  or 
assisted.  Offenders  are  properly  joined  only  if  there  is  a  common 
unlawful  design  or  purptise;  the  mcic  fact  that  several  persons 
happen  to  have  committed  the  same  kinds  of  offenses  at  the 
time,  although  material  as  tending  to  show  concert  of  purpose, 
does  not  necessarily  establish  this.  The  fact  that  several  persons 
happen  to  have  absented  themselves  without  leave  at  about  the 
same  time  will  not.  in  the  absence  of  evidence  indicating  a  joint 
design,  purpose,  or  plan  justify  joining  them  in  one  specifi¬ 
cation,  for  they  may  merely  have  been  availing  themselves  of 
the  same  opportunity  In  joint  offenses  the  participants  may  be 


separately  or  jointly  charged  However,  if  the  participants  are 
members  of  different  armed  forces,  they  must  be  charged  sep¬ 
arately  because  their  trials  must  be  separately  reviewed  The 
preparation  of  joint  charges  is  discussed  in  subsection  (0(3) 
Discussion  (H)  (viii)  (a)  of  this  rule.  The  advantage  of  a  joint 
charge  is  that  all  accused  will  be  tried  at  one  trial,  thereby 
■.aving  time,  labor,  and  expense  This  must  be  weighed  against 
the  ptrssible  unfairness  to  the  accused  which  may  result  il  their 
defen.ses  are  inconsistent  or  antagonistic  An  accused  cannot  be 
called  as  a  witness  except  upon  that  accused's  own  request  It 
the  testimony  of  an  accomplice  is  necessary  ,  the  accomrlicc 
should  not  be  tried  jointly  with  those  against  whom  the  ac 
complice  is  expected  to  testify.  See  also  Mil  R  F.v  d  .H)6 
See  R.C.M.  603  concerning  amending  specifications 
See  R.C.M.  906(b)(5)  and  (6)  concerning  motions  to  amend 
specifications  and  bills  of  particulars. 
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(d)  Harmless  error  in  citation.  Error  in  or  omission  of  the  designation  of  the  article  of  the  code  or  other  statute, 
law  of  war,  or  regulation  violated  shall  not  be  ground  for  dismissal  of  a  charge  or  reversal  of  a  conviction  if  the 
error  or  omission  did  not  prejudicially  mislead  the  accused. 

Rule  308.  Notification  to  accused  of  charges 

(a)  Immediate  commander.  The  immediate  commander  of  the  accused  shall  cause  the  accused  to  be  informed  of 
the  charges  preferred  against  the  accused,  and  the  name  of  the  person  who  preferred  the  charges  and  of  any 
person  who  ordered  the  charges  to  be  preferred,  if  known,  as  soon  as  practicable. 

Discussion 

When  nonce  is  given,  a  cenificate  lo  that  effect  on  the  Charge  Sheet  should  be  completed.  See  Appendix  4. 

(b)  Commanders  at  higher  echelons.  When  the  accused  has  not  been  informed  of  the  charges,  commanders  at 
higher  echelons  to  whom  the  preferred  charges  are  forwarded  shall  cause  the  accused  to  be  informed  of  the 
matters  required  under  subsection  (a)  of  this  rule  as  soon  as  practicable. 

(c)  Remedy.  The  sole  remedy  for  violation  of  this  rule  is  a  continuance  or  recess  of  sufficient  length  to  permit 
the  accused  to  adequately  prepare  a  defense,  and  no  relief  shall  be  granted  upon  a  failure  to  comply  with  this 
rule  unless  the  accused  demonstrates  that  the  accused  has  been  hindered  in  the  preparation  of  a  defense. 
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Rule  401.  Forwarding  and  disposition  of  charges  in  general 

(a)  Who  may  dispose  of  charges.  Only  persons  authorized  to  convene  courts-martial  or  to  administer  nonjudicial 
punishment  under  Article  15  may  dispose  of  charges.  A  superior  competent  authority  may  withhold  the  authority 
of  a  subordinate  to  dispose  of  charges  in  individual  cases,  types  of  cases,  or  generally. 


Discussion 


See  R.C.M.  504  as  to  who  may  convene  courts-martial 
and  paragraph  2  of  Part  V  as  to  who  may  administer  nonjudicial 
punishment.  If  the  power  to  convene  courts-martial  and  to  ad¬ 
minister  nonjudicial  punishment  has  been  withheld,  a  com¬ 
mander  may  not  dispose  of  charges  under  this  rule 

Ordinarily  charges  should  be  forwarded  to  the  accused's 
immediate  commander  for  initial  consideration  as  to  disposition. 
Each  commander  has  independent  discretion  to  determine  how 
charges  will  be  disposed  of,  except  to  the  extent  that  that  com¬ 


mander's  authority  has  been  withheld  by  superior  competent 
authority  See  al. so  R.C.M.  104, 

Each  commander  who  forwards  or  disposes  of  charges  may 
make  minor  changes  therein.  See  R.C.M.  603(a)  and  (b).  If 
major  changes  are  necessary,  the  affected  charge  should  be 
preferred  anew  See  R.C.M.  603(d).  If  a  commander  is  an 
accuser  (see  Article  1(9);  307(a))  that  commander  is  ineligible 
to  refer  such  charges  to  a  general  or  special  court-martial.  See 
R.C.M.  601(c).  However,  see  R.C.M.  1302(b)  (accuser  may 
refer  charges  to  a  summary  courts-martial). 


(b)  Prompt  determination.  When  a  commander  with  authority  to  dispose  of  charges  receives  charges,  that 
commander  shall  promptly  determine  what  disposition  will  be  made  in  the  interest  of  justice  and  discipline. 


Discussion 


In  determining  what  level  of  disposition  is  appropriate,  .see 
R.C.M.  306(b)  and  (c).  When  charges  are  brought  against  two 
or  more  accused  with  a  view  to  a  joint  or  common  trial,  see 
R.C.M,  307(c)(5):  601(e)(3).  If  it  appears  that  the  accused  may 
lack  mental  capacity  to  stand  trial  or  may  not  have  been  mentally 
responsible  at  the  limes  of  the  offenses,  .see  R.C.M  706;  909; 
9t6(k). 


As  to  the  ruies  concerning  speedy  trial,  see  R.C.M.  707. 
See  also  Articles  10;  30;  33.  98. 

Before  determining  an  appropriate  disposition,  a  com¬ 
mander  who  receives  charges  should  ensure  that;  (Da  prelim¬ 
inary  inquiry  under  R.C.M.  303  has  been  conducted;  (2)  the 
accused  has  been  notified  in  accordance  with  R.C.M.  .308;  and 
(3)  the  charges  arc  in  proper  form 


(c)  How  charges  may  he  disposed  of  Unless  the  authority  to  do  so  has  been  limited  or  withheld  by  superior 
competent  authority,  a  commander  may  dispose  of  charges  by  dismissing  any  or  all  of  them,  forwarding  any  or 
all  of  them  to  another  commander  for  disposition,  or  referring  any  or  all  of  them  to  a  court-martial  which  the 
commander  is  empowered  to  convene.  Charges  should  be  disposed  of  in  accordance  with  the  policy  in  R.C.M. 
306(b). 


Discussion 

A  commander  may  dispose  of  charges  individually  or  col-  See  Appendix  3  when  the  charges  may  involve  matters  in 

lectively.  If  charges  are  referred  to  a  court-martial,  ordinarily  which  the  Department  of  Justice  has  an  interest, 
all  known  charges  should  be  referred  to  a  single  court-martial. 


(\)  Dismissal.  When  a  commander  dismisses  charges  further  disposition  under  R.C.M.  306(c)  of  the  offenses 
is  not  barred. 
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Discussion 


Charges  arc  ordinarily  dismissed  by  lining  oul  and  ini¬ 
tialing  the  deleted  speeilieaiions  or  otherwise  recording  that  a 
specification  is  dismissed.  When  all  charges  and  specifications 
are  dismissed,  the  accuser  and  the  accused  ordinarily  should  be 
informed 

A  charge  should  be  dismissed  when  it  fails  to  state  an 
oftensc.  when  it  is  unsupported  by  available  evidence,  or  when 
there  are  other  sound  reasons  why  trial  by  court-martial  is  not 
appropriate.  Before  dismissing  charges  because  trial  would  be 
detrimental  to  the  prosecution  of  the  war  or  harmful  to  national 
security .  R C.M.  40HdK  407(b). 

'f  the  accused  has  already  refused  noiijudicial  punishment, 
charges  should  not  be  dismissed  with  a  view  to  offering  non- 


judicial  punishment  unless  the  accused  has  indicated  willingness 
to  accept  mmjudicia!  punishment  it  again  offered.  The  decision 
whether  to  dismiss  charges  in  such  circumstances  is  w  ithin  the 
sole  discretmn  tjf  the  commander  concerned. 

Charges  may  be  amended  in  accordance  with  R.C.M.  603 
It  IS  appropriate  to  dismiss  a  charge  and  prefer  another 
charge  anew  when.  Uir  example,  the  iiriginal  charge  failed  to 
stale  an  offense.  t>r  was  so  defective  that  a  major  amendment 
was  required  (.wr  K.C'.M.  603(d)).  or  did  not  adequately  rellect 
the  nature  or  seriousness  of  the  offense. 

Si't'  R.C.M.  y07(b)(2)(C)  concerning  the  effeci  of  dis¬ 
missing  charges  after  the  court-martial  has  begun. 


(2)  Forwarding  charges. 

(A)  [•'(invardiiiii  to  u  superior  commcmicr.  When  charges  are  forwarded  to  a  superior  commander  for 
disposition,  the  forwarding  commander  shall  make  a  personal  recommendation  as  to  disposition.  If 
the  forwarding  commander  is  disqualified  from  acting  as  convening  authority  in  the  ease,  the  basis 
for  the  disqualification  shall  be  noted. 

Discussion 


A  conmianderA  ren'imiiendalniti  [s  within  that  ominiand- 
cr's  sdIc  discrclnin,  .No  authotitv  may  direct  a  commander  to 
make  a  speeitie  recommendation  as  to  disp.isition. 

When  eharjics  .ire  forwarded  to  a  superior  commander  with 
a  view  to  trial  hy  jteneral  or  special  .'ourt  niartial,  they  should 
he  forwarded  hy  a  letter  of  iransiniiial  or  indorsement.  To  the 
extent  practieaWe  w  ithout  unduly  delayinj;  forwarding  the  charges, 
the  letter  should  include  or  carry  as  inclosures;  a  summary  of 
the  available  evidence  relating  lo  each  oftensc.  evidence  of 
previous  convictions  and  noniudieial  punishments  of  the  ac¬ 
cused;  an  indication  that  the  accuscil  has  heen  oftcred  and  re¬ 
fused  noniudieial  punishment,  if  applicahle;  and  any  other  matters 
required  by  superior  authority  or  deemed  appropriate  by  the 
forwarding  commander  Other  matters  which  may  be  appro¬ 
priate  include  information  eonecming  the  accused's  background 
and  character  of  military  service,  and  a  description  ol  any  un¬ 
usual  circumstances  in  the  case.  The  summary  ol  evidence 
should  include  available  witness  statements,  documentary  ev¬ 
idence.  and  exhibits  When  practicable,  copies  of  signed  state¬ 


ments  of  the  witnesses  should  be  forwarded,  as  should  copies 
of  any  investigative  or  laboratory  reports.  Torwarding  charges 
should  not  be  delayed,  however,  solely  to  obtain  such  statements 
or  reports  when  ii  otherwise  appears  that  sufficicnl  evidence  to 
warrant  trial  is  or  will  be  uvailahle  in  lime  for  trial-  If.  because 
of  the  bulk  of  documents  or  exhibits,  it  is  impracticable  to 
for-.vard  them  with  the  letter  of  transmittal,  they  should  be 
properly  preserved  and  should  be  referred  to  in  the  letter  of 
transmittal 

W'hen  It  appears  ihal  any  witness  may  not  be  available  for 
later  proceedings  in  Ihe  case  or  that  a  deposition  may  be  ap¬ 
propriate.  that  matter  should  be  brought  lo  the  attention  of  Ihe 
convening  authority  promptly  and  should  be  noted  in  ihe  letter 
of  transmittal 

When  charges  are  forwarded  with  a  view  to  disposition 
other  than  trial  by  general  or  special  court-martial,  they  should 
he  accompanied  by  sufficient  midrmation  to  enable  the  authority 
receiving  them  to  dispose  ol  Ihein  w  ithout  further  investigation. 


(B)  Other  ccises.  When  charges  are  forwarded  to  a  ettmmander  who  is  ni't  a  superior  of  the  forwarding 
commander,  no  recommendation  as  to  disposition  may  be  made. 

Discussion 

Kxeept  when  directed  lo  forward  charges,  a  subordinate  lo  a  subordinate  commander  for  compliance  with  procedural 

eomniander  may  not  he  required  to  take  any  specific  actum  to  requirements,  .See.  tor  example.  R.C.M,  iprclimirtary  in¬ 
dispose  of  charges  .S<r  R  C  M  KM  .Vec  o/vo  paragraph  ld(2i  quiry  i;  R  C  M  .MIb  I  notification  to  accused  of  charges  I 

of  Part  V',  When  appropriate,  charges  may  be  sent  or  relumed 


(.T)  Referral  of  ehar^es.  See  R.C.M.  403.  404.  407.  601. 

(d)  National  security  matters.  If  a  commander  who  is  not  a  general  court-martial  convening  authority  finds  that 
the  charges  warrant  trial  by  court-martial  but  believes  that  trial  would  probably  be  detrimental  to  the  prosecution 
of  a  war  or  harmful  to  national  security,  the  charges  shall  be  forwarded  to  the  officer  exercising  general  court- 
martial  convening  authority. 
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;>  .  Discussion 

'v  v  ?  Scp  R.C.M  407(b). 


Rule  402.  Action  by  commander  not  authorized  to  convene  courts-martial. 

When  in  receipt  of  charges,  a  commander  authorized  to  administer  nonjudicial  punishment  but  not  authorized 
to  convene  courts-martial  may: 

(1)  Dismiss  any  charges;  or 


Discussion 

See  R.C.M.  401(c)(1)  concerning  dismissal  of  charges,  the  effect  of  dismissal,  and  options  for  further  action 


(2)  Forward  them  to  a  superior  commander  for  disposition. 


Discussion 


See  R.C.M.  401(c)(2)  for  additional  guidance  concerning 
forwarding  charges.  See  generally  R.C.M.  .10,1  (preliminary 
inquiry);  108  (notification  to  accused  of  charges)  concerning 


other  duties  of  the  immediate  commander  when  in  receipt  of 
charges. 

When  the  immediate  commander  is  authorized  to  convene 
coutls-martial.  see  R  C  M  401.  404.  or  407.  as  appropriate. 


Rule  403.  Action  by  commander  exercising  summary  court-martial  jurisdiction 

(a)  Recording  receipt.  Immediately  upon  receipt  of  sworn  charges,  an  officer  exercising  summary  court-martial 
jurisdiction  over  the  command  shall  cause  the  hour  and  date  of  receipt  to  be  entered  on  the  charge  sheet. 


Discussion 


See  Article  24  .ind  R.C.M.  1102(a)  concerning  who  may 
exercise  summary  court-martial  jurisdiction. 

The  entry  indicating  receipt  is  important  because  it  stops 
the  running  of  the  statute  of  limitations.  See  Article  41;  R  C  M. 


907(b)(2)(B).  Charges  may  be  preferred  and  forwarded  to  an 
officer  exercising  summary  court-manial  jurisdiction  over  the 
command  to  stop  the  running  of  the  statute  of  limitations  even 
though  the  accused  is  absent  without  authority 


(b)  Disposition.  When  in  receipt  of  charges  a  commander  exercising  summary  court-martial  jurisdiction  may: 
(1)  Dismiss  any  charges; 


Discussion 

See  R.C.M.  401(c)(  1 1  concerning  dismissal  of  charges,  the  effect  of  dismissing  charges,  and  options  for  further  action. 


(2)  Forward  charges  (or.  after  dismissing  charges,  the  matter)  to  a  subordinate  commander  for  disposition; 

Discussion 

See  R.C  M  401(c)(2)(B)  concerning  forwarding  charges  to  a  subordinate  even  if  that  subordinate  previously  considered 
to  a  subordinate.  When  appropriate,  charges  may  be  forwarded  them. 


(3)  Forward  any  charges  to  a  superior  commander  for  disposition; 


Discussion 

See  R.C.M.  40l(c)(2)(A>  for  guidance  concerning  forwarding  charges  to  a  superior 
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(4)  Subject  to  R.C.M.  601(d),  refer  charges  to  a  sumntary  court-martial  for  trial;  or 

Discussion 

R.C  M.  I3()2{c)  L'lmccminu  rdcrral  of  chariics  co  a  >uniniarv  coun-niariiaJ. 

(5)  Unless  otherwise  prescribed  by  the  Secretary  concerned,  direct  a  pretrial  investigation  under  R.C.M. 
405,  and,  if  appropriate,  forward  the  report  of  investigation  with  the  charges  to  a  superior  commander  for 
disposition. 

Discussion 

An  invcsiigation  should  be  direcled  when  it  appears  that  tigadoii  of  the  subjeel  matter  already  has  been  ei)nducied.  see 

the  charges  are  of  such  a  serious  nature  that  trial  by  general  R.(‘  M  405(b). 

court-martial  may  be  warranted.  R.C.M.  405.  If  an  inves- 

Rule  404.  Action  by  commander  exercising  special  court-martial  jurisdiction 

When  in  receipt  of  charges,  a  commander  exercising  special  court-martial  jurisdiction  may: 

(a)  Dismiss  any  charges; 

Discussion 

Set-  R  C  M  4()l(c)(  1 1  ciint'cminj;  diMitissal  ol  charges,  the  olicci  ol  (Jisiiiissini:  tharj;cs.  and  options  tor  lunher  action. 

(b)  Forward  charges  (or,  after  dismissing  charges,  the  matter)  to  a  subordinate  commander  for  disposition; 

Discussion 

See  R.C  M.  4()l(cl(2l(Bl  conccmini.’  lorvsarding  charges  to  a  subordinate  even  it  that  subordinate  previously  considered 
to  a  subordinate  When  appropriate ,  charges  may  be  lorwarded  them. 

(c)  Forward  any  charges  to  a  superior  ctimmander  tor  disposition; 

Discussion 

See  R  C  M  4()l(c)l2)l.\l  for  guidance  concerning  forwarding  c'sarges  to  a  superior 

(d)  Subject  to  R.C.M.  6()l(d).  refer  charges  to  a  summary  court-martial  or  to  a  special  court-martial  for  trial; 
or 

Discussion 

See  Article  23  and  R.C  M  304ibl(2l  concerning  who  may  court-martial  See  R f  M  l,H)2lc)  concerning  referral  of  charges 

convene  special  courts-martial  to  a  summary  court-martial 

See  R  C  M.  bOl  concerning  referral  of  charges  to  a  special 

(e)  Unless  otherwise  prescribed  by  the  Secretary'  concerned,  direct  a  pretrial  investigation  under  R.C.M.  405, 
and,  if  appropriate,  forward  the  reptrrt  of  investigation  with  the  charges  to  a  superior  commander  for  disposition 

Discussion 

An  investigation  should  be  directed  when  it  appears  that  tigation  of  the  subjeci  matter  already  has  been  a>nductcd.  set 

the  charges  arc  of  such  a  serious  nature  that  trial  by  general  R  C".M  405(b). 

court-maHial  may  be  warranted  See  R.C.M.  405  If  an  inves- 
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Rule  405.  Pretrial  investigation 

(a)  In  general.  Except  as  provided  in  subsection  (k)  of  this  rule,  no  charge  or  specification  may  be  referred  to 
a  general  court-martial  for  trial  until  a  thorough  and  impartial  investigation  of  all  the  matters  set  forth  therein 
has  been  made  in  substantial  compliance  with  this  rule.  Failure  to  comply  with  this  rule  shall  have  no  effect  if 
the  charges  are  not  referred  to  a  general  court-martial. 


Discussion 


The  primary  purpose  of  the  investigation  required  by  Ar¬ 
ticle  32  and  this  rule  is  to  inquire  into  the  truth  of  the  matters 
set  forth  in  the  charges,  the  form  of  the  charges,  and  to  secure 
information  on  which  to  determine  what  disposition  should  be 
made  of  the  case.  The  investigation  also  serves  as  a  means  of 
discovery.  The  function  of  the  investigation  is  to  ascertain  and 
impartially  weigh  all  available  facts  in  arriving  at  conclusions 
and  recommendations,  not  to  perfect  a  case  against  the  accused 
The  investigation  should  be  limited  to  the  issues  raised  by  the 
charges  and  necessary  to  proper  disposition  of  the  case.  The 
investigation  is  not  limited  to  examination  of  the  witnesses  and 
evidence  mentioned  in  the  accompanying  allied  papers  See 
subsection  (e)  of  this  rule.  Recommendations  of  the  investi¬ 
gating  officer  are  advisory. 


If  at  any  lime  after  an  investigation  under  this  rule  the 
charges  are  changed  to  allege  a  more  serious  or  essentially 
different  offense,  further  investigation  should  be  directed  with 
respect  to  the  new  or  different  matters  alleged 

Failure  to  comply  substantially  with  the  requirements  of 
Article  32.  which  failure  prejudices  the  accused,  may  result  in 
delay  m  disposition  of  the  case  or  disapproval  of  the  priK'eed- 
ings.  See  R.C.M  905tb)(l)  and  906(b)(3)  concerning  motions 
for  appropriate  relief  relating  to  the  pretrial  investigation 

The  accused  may  waive  the  pretrial  investigation  See  sub¬ 
section  (k)  of  this  rule  In  such  case,  no  investigation  need  be 
held  The  commander  authorized  to  direct  the  investigation  may 
direct  that  it  be  conducted  notwithstanding  the  waiver 


(b)  Earlier  investigation.  If  an  investigation  of  the  subject  matter  of  an  offense  has  been  conducted  before  the 
accused  is  charged  with  an  offense,  and  the  accused  was  present  at  the  investigation  and  afforded  the  rights  to 
counsel,  cross-examination,  and  presentation  of  evidence  required  by  this  rule,  no  further  investigation  is  required 
unless  demanded  by  the  accused  to  recall  witnesses  for  further  cross-examination  and  to  offer  new  evidence. 

Discussion 

An  earlier  investigation  includes  courts  of  inquiry  and  similar  investigations  which  meet  the  requirements  of  this  subsection. 


(c)  Who  may  direct  investigation.  Unless  prohibited  by  regulations  of  the  Secretary  concerned,  an  investigation 
may  be  directed  under  this  rule  by  any  court-martial  convening  authority.  That  authority  may  also  give  procedural 
instructions  not  inconsistent  with  these  rules. 

(d)  Personnel. 

( 1 )  Investigating  officer.  The  commander  directing  an  investigation  under  this  rule  shall  detail  a  commissioned 
officer  not  the  accuser,  as  inves'igating  officer,  who  shall  conduct  the  investigation  and  make  a  report  of 
conclusions  and  recommendations.  The  investigating  officer  is  disqualified  to  act  later  in  the  same  case  in  any 
other  capacity. 


Discussion 

The  iiuesiigating  officer  should  be  an  officer  in  (he  grade  ceming  (he  Invesiigaling  officer's  responsibilities  from  an  im- 
of  major  or  lieutenant  commander  or  higher  or  one  with  legal  partial  source,  but  may  not  obtain  such  advice  from  counsel  for 

training.  The  investigating  officer  may  seek  legal  advice  con-  any  party 


(2)  Defense  counsel. 

(A)  Detailed  counsel.  Except  as  provided  in  subsection  (d)(2)(B)  of  this  rule,  military  counsel  certified 
in  accordance  with  Article  27(b)  shall  be  detailed  to  represent  the  accused. 

(B)  Individual  military  counsel.  The  accused  may  request  to  be  represented  by  individual  military  counsel. 
Such  requests  shall  be  acted  on  in  accordance  with  R.C.M,  506(b).  When  the  accused  is  represented 
by  individual  military  counsel,  coun.sel  detailed  to  represent  the  accu.sed  shall  ordinarily  be  excused, 
unless  the  authority  who  detailed  the  defense  counsel,  as  a  matter  of  discretion,  approves  a  request 
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by  the  accused  lor  retention  of  detailed  counsel.  The  investigating  officer  shall  forward  any  request 
by  the  accused  for  individual  military  counsel  to  the  commander  who  directed  the  investigation.  That 
commander  shall  follow  the  procedures  in  R.C.M.  506(b). 

(C)  Civilian  counsel.  The  accused  may  be  represented  by  civilian  counsel  at  no  expense  to  the  United 
States.  Upon  request,  the  accused  is  entitled  to  a  reasonable  time  to  obtain  civilian  counsel  and  to 
have  such  counsel  present  for  the  investigation.  However,  the  investigation  shall  not  be  unduly 
delayed  for  this  purpose.  Representation  by  civilian  counsel  shall  not  limit  the  rights  to  military 
counsel  under  subsections  (d)(2)(A)  and  (B)  of  this  rule. 

Discussion 

See  R  C  M  5()2(dM6)  concemini!  the  duties  of  defense  counsel 

(3)  Others.  The  commander  who  directed  the  investigation  may  also,  as  a  matter  of  discretion,  detail  or 
request  an  appropriate  authority  to  detail; 

(A)  Counsel  to  represent  the  United  States; 

(B)  A  reporter;  and 

(C)  An  interpreter. 

(e)  Scope  of  investigation .  The  investigating  officer  shall  inquire  into  the  truth  and  form  of  the  charges,  and  such 
other  matters  as  may  be  necessary  to  make  a  recommendation  as  to  the  disposition  of  the  charges. 

Discussion 

The  invesugation  may  properly  include  such  inquiry  into  lo  rule  on  Ihe  admissibilily  of  evidence  and  need  not  consider 

issues  raised  directly  by  the  charges  as  is  necessary  to  make  an  such  matters  except  as  the  investigating  officer  deems  necessary 

appropriate  recommendation  For  example,  inquiry  into  the  le-  to  an  informed  recommendation.  When  the  investigating  officer 

gality  of  a  search  or  the  admissibility  of  a  confession  may  be  is  aware  that  evidence  may  not  be  admissible,  this  should  be 

appropriate  However,  the  investigating  officer  is  not  required  noted  in  the  report.  See  also  subsection  li)  of  this  rule 


(0  Rights  of  the  accused.  At  any  pretrial  investigation  under  this  rule  the  accused  shall  have  the  right  to; 

(1)  Be  informed  of  the  charges  under  investigation; 

(2)  Be  informed  of  the  identity  of  the  accuser; 

(3)  Except  in  circumstances  described  in  R.C.M.  804(b)(2).  be  present  throughout  the  taking  of  evidence; 

(4) Be  represented  by  counsel; 

(5)  Be  informed  of  the  witnesses  and  other  evidence  then  known  to  the  investigating  officer; 

(6)  Be  informed  of  the  purpose  of  the  investigation; 

(7)  Be  informed  of  the  right  against  self-incrimination  under  Article  31; 

(8)  Cross-examine  witnesses  who  are  produced  under  subsection  (g)  of  this  rule; 

(0)  Have  witnesses  produced  as  provided  for  in  subsection  (g)  of  this  rule; 

(10)  Have  evidence,  including  documents  or  physical  evidence,  within  the  control  c."  military  authorities 
produced  as  provided  under  subsection  (g)  of  this  rule; 

(11)  Present  anything  in  defense,  extenuation,  or  mitigation  for  consideration  by  the  investigating  officer; 
and 

(12)  Make  a  statement  in  any  form. 

(g)  Production  of  witnesses  and  evidence:  alternatives. 

( 1 )  /«  general. 
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(A)  Witnesses.  Except  as  pruvit'ci'  in  subsection  (g)l4)(A)  of  this  rule,  any  witness  whose  testimony 
would  be  relevant  to  the  investigation  and  not  cumulative,  shall  be  produced  if  reasonably  available. 
This  includes  witnesses  requested  by  the  accused,  if  the  request  is  timely.  A  witness  is  "reasonably 
available"  when  the  significance  of  the  testimony  and  personal  appearance  of  the  witness  outweighs 
the  difficulty,  expense,  delay,  and  effect  on  military  operations  of  obtaining  the  witness'  appearance. 
A  witness  who  is  unavailable  under  Mil.  R.  Evid,  8()4(a)(  I )  thorugh  (6).  is  not  "reasonably  available. " 

(B)  Evidence.  Subject  to  Mil.  R.  Evid.,  Section  V,  evidence,  including  documents  or  physical  evidence, 
which  is  under  the  control  of  the  Government  and  which  is  relevant  to  the  investigation  and  not 
cumulative  shall  be  produced  if  reasonably  available  Such  evidence  includes  evidence  requested  by 
the  accused,  if  the  request  is  timely.  Evidence  is  reasonably  available  if  its  significance  outweighs 
the  difficulty,  expense,  delay,  and  effect  on  military  operations  of  obtaining  the  evidence. 


Discussion 


In  preparing  tor  ihc  invostigaluin.  the  investigaling  v>llicer 
sh\)uld  consider  what  evidence  will  be  necessarv  to  prepare  a 
thorough  and  impartial  investigation.  The  investigating  olficer 
should  consider,  as  to  potential  witnesses,  whether  their  per¬ 
sonal  appearance  will  he  necessarv,  (ienerally.  personal  ap¬ 
pearance  is  preterred.  but  tb,  invesiigating  otTicer  should  ctinsider 
whether,  in  light  ot  the  probable  importance  ot  a  witness*  tes¬ 
timony,  an  alternative  to  testimori)  under  subsection  (g)(4H.'\) 
ot  this  rule  would  be  sutTicient 

After  making  a  preliminary  determination  ot  what  wit¬ 
nesses  will  be  produced  and  other  evidence  considered,  the 
investigating  officer  should  mitifv  the  detense  and  inquire  whether 
It  requests  the  production  of  other  w((^essc^  or  evidence  In 
addition  to  witnesses  fi>r  the  defense,  the  detense  may  request 
pnxiuction  of  witnesses  whose  lestmions  would  fivor  the  pros¬ 
ecution. 

Once  It  is  determined  what  witnesses  the  investigating 
officer  Intends  to  call  it  must  be  determined  whether  each  wit¬ 


ness  is  reasonably  available  That  determination  is  a  balancing 
test.  The  more  important  the  testimony  of  the  witness,  the 
greater  the  difficulty,  expense,  delay,  or  effect  on  military  op¬ 
erations  must  be  to  permit  nonproduction.  For  example,  the 
temporarv  absence  of  a  witness  on  leave  for  10  days  would 
normally  justify  using  an  altemati'-c  to  that  witness'  personal 
appearance  if  the  stile  reason  for  the  witness'  testimony  was  to 
impeach  the  credibility  of  another  witness  by  reputation  evi¬ 
dence.  or  to  establish  a  mitigating  character  trait  of  the  accused. 
On  the  other  hand,  if  the  same  w  itness  was  the  only  eyewitness 
to  the  offense,  personal  appearance  would  be  required  if  the 
defense  requested  it  and  the  witness  is  otherwise  reasonably 
available.  The  lime  and  place  of  the  investigation  may  be  changed 
if  reasonably  necessary  to  pennii  the  appearance  of  a  witness. 
Similar  considerations  apply  to  the  production  of  evidence. 

If  the  production  of  witnesses  or  evidence  would  entail 
substantial  costs  or  delay,  the  investigating  officer  should  in- 
tonn  the  commander  who  directed  the  investigation. 


(2)  Determimition  of  rea.snnuhle  uvaiUtbility. 

(A)  Military  witnesses.  The  investigating  ollieer  shall  make  an  initial  determination  whether  a  military 
witness  is  reasonably  available.  If  the  investigating  officer  decides  that  the  witness  is  not  reasonably 
available,  the  investigating  officer  shall  inform  the  parties.  Otherwise,  the  immediate  commander  of 
the  witness  shall  be  requested  to  make  the  witness  available.  A  determination  by  the  immediate 
commander  that  the  witness  is  not  n  sonably  available  is  not  subject  to  appeal  by  the  accused  but 
may  be  reviewed  by  the  military  judge  under  R.C.M.  9()6(b)(,'^). 

Discussion 

The  invcsliguting  officer  may  discuss  factors  iittcciing  rca-  determines  that  (he  witness  is  not  reasonably  available,  the 

sonable  availability  with  the  immediate  commander  of  the  re-  reastms  Un  that  determinatnm  should  be  provided  to  the  inves- 

quesfed  witness  and  with  others  If  the  immediate  lommander  ligating  officer 


(B)  Civilian  witnes.ses.  The  investigating  officer  shall  decide  whether  a  civilian  witness  is  reasonably 
available  to  appear  as  a  witness. 


Discussion 


The  investigating  tifficer  should  iniliallv  determine  vshether 
a  civilian  witness  is  reasonablv  available  without  regard  ti'  whether 
the  witness  is  willing  to  appear  If  the  investigating  ottn.ei 
determines  that  a  civilian  witness  js  apparently  reasonablv  av.nl 
able,  (he  witness  should  be  invited  to  attend  and.  when  appr(>- 
pnate.  informed  that  necessary  expenses  will  he  paid 


f!  the  witness  refuses  to  testify,  the  witness  is  tuM  reason 
ahiv  available  because  civilian  witnesses  mav  not  l>e  cfunpellcd 
to  attend  a  pretrial  i.  vestigalion  I’nder  subsection  (m(  ot  this 
rule,  civilian  witnesses  mav  he  paid  tor  travel  and  ass.x^uted 
exjvnses  to  testify  at  a  pretrial  investigation 
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(C)  Evidence.  The  investigating  officer  shall  make  an  initial  determination  whether  evidence  is  reasonably 
available.  If  the  investigating  officer  decides  that  it  is  not  reasonably  available,  the  investigating 
officer  shall  inform  the  parties.  Otherwise,  the  custodian  of  the  evidence  shall  be  reque.sted  to  provide 
the  evidence.  A  determination  by  the  custodian  that  the  evidence  is  not  reasonably  available  is  not 
subject  to  appeal  by  the  accused,  but  may  be  reviewed  by  the  military  judge  under  R.C.M.  906(b)(3). 

Discussion 

The  investigating  officer  may  discuss  factors  affecting  rea-  able,  the  reasons  for  that  determination  should  be  provided  to 
sonable  availability  with  the  custodian  and  with  others.  If  the  the  investigating  officer 
custodian  determines  that  the  evidence  is  not  reasonably  avail- 


(D)  Action  when  witness  or  evidence  is  not  reasonably  available.  If  the  defense  objects  to  a  determination 
that  a  witness  or  evidence  is  not  reasonably  available,  the  investigating  officer  shall  include  a  statement 
of  the  reasons  for  the  determination  in  the  report  of  investigation, 

(3)  Witness  expenses.  Transportation  expenses  and  a  per  diem  allowance  may  be  paid  to  civilians  requested 
to  testify  in  connection  with  an  investigation  under  this  rule  according  to  regulations  prescribed  by  the  Secretary 
of  a  Department. 

Discussion 

See  Department  of  Defense  Joint  Travel  Regulations.  Vol.  2.  paragraphs  C3054,  C6000. 

(4)  Alternatives  to  testimony. 

(A)  Unless  the  defense  objects,  an  investigating  officer  may  consider,  regardless  of  the  availability  of 
the  witness; 

(i)  Sworn  statements; 

(ii)  Statements  under  oath  taken  by  telephone,  radio,  or  similar  means  providing  each  party  the’  op¬ 
portunity  to  question  the  witness  under  circumstances  by  which  the  investigating  officer  may  reasonably  conclude 
that  the  witness’  identity  is  as  claimed; 

(iii)  Prior  testimony  under  oath; 

(iv)  Depositions; 

(v)  Stipulations  of  fact  or  expected  testimony; 

(vi)  Unsworn  statements;  and 

(vii)  Offers  of  proof  of  expected  testimony  of  that  witness. 

(B)  The  investigating  officer  may  consider,  over  objection  of  the  defense,  when  the  witness  is  not 
reasonably  available; 

(i)  Sworn  statements; 

(ii)  Statements  under  oath  taken  by  telephone,  radio,  or  similar  means  providing  each  party  the  op¬ 
portunity  to  question  the  witness  under  circumstances  by  which  the  investigating  officer  may  reasonably  conclude 
that  the  witness’  identity  is  as  claimed; 

(iii)  Prior  testimony  under  oath;  and 

(iv)  Depositions  of  that  witness. 
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(5)  Alternatives  to  evidence. 

(A)  Unless  the  defense  objects,  an  investigating  officer  may  consider,  regardless  of  the  availability  of 
the  evidence: 

(i)  Testimony  describing  the  evidence; 

(ii)  An  authenticated  copy,  photograph,  or  reproduction  of  similar  accuracy  of  the  evidence; 

(iii)  An  alternative  to  testimony,  when  permitted  under  subsection  (g)(4)(B)  of  this  rule,  in  which  the 
evidence  is  described; 

(iv)  A  stipulation  of  fact,  document’s  contents,  or  expected  testimony; 

(v)  An  unsworn  statement  describing  the  evidence;  or 

(vi)  An  offer  of  proof  concerning  pertinent  characteristics  of  the  evidence. 

(B)  The  investigating  officer  may  consider,  over  objection  of  the  defense,  when  the  evidence  is  not 
reasonably  available; 

(i)  Testimony  describing  the  evidence; 

(ii)  An  authenticated  copy,  photograph,  or  reproduction  of  similar  accuracy  of  the  evidence;  or 

(iii)  An  alternative  to  testimony,  when  permitted  under  subsection  (g)(4)(B)  of  this  rule,  in  which  the 
evidence  is  described. 

(h)  Procedure. 

(1)  Presentation  of  evidence. 

(A)  Testimony.  All  testimony  shall  be  taken  under  oath,  except  that  the  accused  may  make  an  unsworn 
statement.  The  defense  shall  be  given  wide  latitude  in  cross-examining  witnesses. 


Discussion 


The  following  oath  may  be  given  to  witnesses: 

“Do  you  (swear)  (affirm)  that  (he  evidence  you  give  shall 
be  (he  truth,  the  whole  truth,  and  nothing  but  the  truth  ( ,so  help 
you  God)?’’ 

The  investigating  officer  is  required  to  include  in  (he  report 
of  the  investigation  a  summary  of  the  substance  of  all  testimony. 
See  subsection  (j)(2)(B)  of  this  rule.  After  the  hearing,  the 
investigating  officer  should,  whenever  possible,  reduce  the  sub¬ 
stance  of  the  testimony  of  each  witness  to  writing  and,  unless 
it  would  unduly  delay  completion  of  the  investigation,  have 
each  witness  sign  and  swear  to  the  truth  of  the  respective  sum¬ 
maries.  The  following  oath  may  be  given  to  a  witness  in  such 
cases: 

“You  (swear)  (affirm)  that  this  statement  is  the  truth,  the 


whole  truth,  and  nothing  but  the  truth  (,so  help  you  God)?"  If 
the  accused  testifies,  the  investigating  officer  may  invite  but 
not  require  the  accused  to  swear  to  the  truth  of  a  summary  of 
that  testimony.  If  substantially  verbatim  notes  of  a  testimony 
or  recordings  of  testimony  were  taken  during  the  investigation, 
(hey  should  be  preserved  until  the  end  of  trial. 

If  it  appears  that  material  witnesses  for  either  side  will  not 
be  available  at  the  lime  anticipated  for  trial,  the  investigating 
officer  should  notify  the  commander  who  directed  the  inves¬ 
tigation  so  that  depositions  may  be  taken  if  necessary. 

If  during  the  investigation  any  wimess  subject  to  the  code 
is  suspected  of  an  offense  under  the  code,  the  investigating 
officer  should  comply  with  the  warning  requirements  of  Mil. 
R.  Evid.  30S(c),  (d),  and,  if  necessary,  (e). 


(B)  Other  evidence.  The  i..vcstigating  officer  shall  inform  the  parties  what  other  evidence  will  be  con¬ 
sidered.  The  parties  shall  be  permitted  to  examine  all  other  evidence  considered  by  the  investigating 
officer. 


(C)  Defense  evidence.  The  defense  shall  have  full  opportunity  to  present  any  matters  in  defense,  exten¬ 
uation,  or  mitigation. 

(2)  Objections.  Any  objection  alleging  failure  to  comply  with  this  rule,  except  subsection  (j),  shall  be  made 
to  the  investigating  officer  promptly  upon  discovery  of  the  alleged  error.  The  investigating  officer  shall  not  be 
required  to  rule  on  any  objection.  An  objection  shall  be  noted  in  the  report  of  investigation  if  a  party  so  requests. 
The  investigating  officer  may  require  a  party  to  file  any  objection  in  writing. 


.-v' 
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Discussion 


See  also  subsection  (k)  of  this  rule. 

Although  the  investigating  officer  is  not  required  to  rule 
on  objections,  the  investigating  officer  may  take  corrective  ac¬ 
tion  in  response  to  an  objection  as  to  matters  relating  to  the 
conduct  of  the  proceedings  when  the  investigating  officer  be¬ 
lieves  such  action  is  appropriate. 


If  an  objection  raises  a  substantial  question  about  a  matter 
within  the  authority  of  the  commander  who  directed  the  inves¬ 
tigation  (for  esampic,  whether  the  investigating  officer  was 
properly  appointed)  the  investigating  officer  should  promptly 
inform  the  commander  who  directed  the  investigation 


(3)  Access  by  spectators.  Access  by  spectators  to  all  or  part  of  the  proceeding  may  be  restricted  or  foreclosed 
in  the  discretion  of  the  commander  who  directed  the  investigation  or  the  investigating  officer. 


Discussion 


Closure  may  encourage  complete  testimony  by  an  embar¬ 
rassed  or  timid  witness. 


Ordinarily  the  proceedings  of  a  pretnal  investigation  should 
be  open  to  spectators. 


(4)  Presence  of  accused.  The  further  progress  of  the  taking  of  evidence  shall  not  be  prevented  and  the 
accused  shall  be  considered  to  have  waived  the  right  to  be  present,  whenever  the  accused: 

(A)  After  being  notified  of  the  time  and  place  of  the  proceeding  is  voluntarily  absent  (whether  or  not 
informed  by  the  investigating  officer  of  the  obligation  to  be  present);  or 

(B)  After  being  warned  by  the  investigating  officer  that  disruptive  conduct  will  cause  removal  from  the 
proceeding,  persists  in  conduct  which  is  such  as  to  justify  exclusion  from  the  proceeding. 

(i)  Military  Rules  of  Evidence.  The  Military  Rules  of  Evidence — other  than  Mil.  R.  Evid.  301,  302.  303.  305. 
and  Section  V — shall  not  apply  in  pretrial  investigations  under  this  rule. 


Discussion 


The  investigating  officer  should  exercise  reasonable  con¬ 
trol  over  the  scope  of  the  inquiry.  See  subsection  (e)  of  this 
rule.  An  investigating  officer  may  consider  any  evidence,  even 
if  that  evidence  would  not  be  admissible  at  trial .  However,  see 


subsection  (g)(4)  of  this  rule  as  to  limitations  on  the  ways  in 
which  testimony  may  be  presented 

Certain  rules  relating  to  the  form  of  testimony  which  may 
be  considered  by  the  investigating  offtcer  appear  in  subsection 
(g)  of  this  rule. 


(j)  Report  of  investigation. 

(\)  In  general.  The  investigating  officer  shall  make  a  timely  written  report  of  the  investigation  to  the 
commander  who  directed  the  investigation. 


Discussion 

If  practicable,  the  charges  and  the  report  of  investigation  authority  within  8  days  after  an  accused  is  ordered  into  arrest 

should  be  forwarded  to  the  general  court-martial  convening  or  confinement.  Article  .13. 


(2)  Contents.  The  report  of  investigation  shall  include; 

(A)  A  statement  of  names  and  organizations  or  addresses  of  defense  counsel  and  whether  defense  counsel 
was  present  throughout  the  taking  of  evidence,  or  if  not  present  the  reason  why; 

(B)  The  substance  of  the  testimony  taken  on  both  sides,  including  any  stipulated  testimony; 
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(C)  Any  other  statements,  documents,  or  matters  considered  by  the  investigating  officer,  or  recitals  of 
the  substance  or  nature  of  such  evidence; 


(D)  A  statement  of  any  reasonable  grounds  for  belief  that  the  accused  was  not  mentally  responsible  for 
the  offense  or  was  not  competent  to  participate  in  the  defense  during  the  investigation; 

Discussion 

See  R.C.M.  909  (mental  capacity);  9l6(k)  (mental  responsibility). 

(E)  A  Statement  whether  the  essential  witnesses  will  be  available  at  the  time  anticipated  for  trial  and  the 
reasons  why  any  essential  witness  may  not  then  be  available; 

(F)  An  explanation  of  any  delays  in  the  investigation; 

(G)  The  investigating  officer’s  conclusion  whether  the  chaiges  and  specifications  are  in  proper  form; 

(H)  The  investigating  officer’s  conclusion  whether  reasonable  grounds  exist  to  believe  that  the  accused 
committed  the  offenses  alleged;  and 

(I)  The  recommendations  of  the  investigating  officer,  including  disposition. 

Discussion 

For  example,  the  investigating  officer  may  recommend  that  See  Appendix  5  for  a  sample  of  the  Investigating  Officer's 

the  charges  and  specifications  be  amended  or  that  additional  Report  (OD  Form  4S7). 
charges  be  preferred.  See  R.C.M.  306  and  401  concerning  other 
possible  dispositions. 

(3)  Distribution  of  the  report.  The  investigating  officer  shall  cause  the  report  to  be  delivered  to  the  commander 
who  directed  the  investigation.  That  commander  shall  promptly  cause  a  copy  of  the  report  to  be  delivered  to 
each  accused. 

(4)  Objections.  Any  objection  to  the  report  shall  be  made  to  the  commander  who  directed  the  investigation 
within  5  days  of  its  receipt  by  the  accused.  This  subsection  does  not  prohibit  a  convening  authority  from  referring 
the  charges  or  taking  other  action  within  the  S-day  period. 

(k)  Waiver.  The  accused  may  waive  an  investigation  under  this  rule.  In  addition,  failure  to  make  a  timely 
objection  under  this  rule,  including  an  objection  to  the  report,  shall  constitute  waiver  of  the  objection.  Relief 
from  the  waiver  may  be  granted  by  the  investigating  officer,  the  commander  who  directed  the  investigation,  the 
convening  authority,  or  the  military  judge,  as  appropriate,  for  good  cause  shown. 

Discussion 

See  also  R.C.M.  905(b)(1);  906(bK3).  the  investigation  be  reopened  or  take  other  action,  as  appro- 

If  the  report  fails  to  include  reference  to  objections  which  priate. 
were  made  under  subsection  (h)(2)  of  this  rule,  failure  to  object  Even  if  the  accused  made  a  timely  objection  to  failure  to 

to  the  report  will  constitute  waiver  of  such  objections  in  the  produce  a  witness,  a  defense  request  for  a  deposition  may  be 
absence  of  good  cause  for  relief  from  the  waiver.  necessary  to  preserve  the  issue  for  later  review. 

The  commander  who  receives  an  objection  may  direct  that 

Rule  406.  Pretrial  advice 

(a)  /n  general.  Before  any  charge  may  be  referred  for  trial  by  a  general  court-martial,  it  shall  be  referred  to  the 
staff  judge  advocate  of  the  convening  authority  for  consideration  and  advice. 

Discussion 

A  pretrial  advice  need  not  be  prepared  in  cases  referred  to  trial  has  been  declared  in  a  general  court-martial  (see  R.C.M. 

special  or  summary  courts-martial.  A  convening  authority  may.  915).  supplementary  advice  is  necessary  before  the  charges  may 

however,  seek  the  advice  of  a  lawyer  before  referring  charges  be  referred  to  another  general  court-martial, 
to  such  a  court-martial.  When  charges  have  been  withdrawn  The  staff  judge  advocate  may  make  changes  in  the  charges 

from  a  general  court-martial  (see  R.C.M.  604)  or  when  a  mis-  and  specifications  in  accordance  with  R.C.M.  603. 


aC.M.  406(b) 


(b)  Contents.  The  advice  of  the  staff  judge  advocate  shall  include  a  written  and  signed  statement  which  sets  forth 
that  person’s: 

( 1 )  Conclusion  with  respect  to  whether  each  specification  alleges  an  offense  under  the  code; 

(2)  Conclusion  with  respect  to  whether  the  allegation  of  each  offense  is  warranted  by  the  evidence  indicated 
in  the  report  of  investigation  (if  there  is  such  a  report); 

(3)  Conclusion  with  respect  to  whether  a  court-martial  would  have  jurisdiction  over  the  accused  and  the 
offense;  and 

(4)  Recommendation  of  the  action  to  be  taken  by  the  convening  authority. 


Discussion 


The  staff  judge  advocate  is  personally  responsible  for  the 
prethal  advice  and  must  make  an  independent  and  informed 
appraisal  of  the  charges  and  evidence  in  order  to  render  the 
advice.  Another  person  may  prepare  the  advice,  but  the  staff 
judge  advocate  is,  unless  disqualified,  responsible  for  it  and 
must  sign  it  personally.  Grounds  for  disqualification  in  a  case 
include  previous  action  in  that  case  as  investigating  officer, 
military  judge,  trial  counsel,  defense  counsel,  or  member. 

The  advice  need  not  set  forth  the  underlying  analysis  or 
rationale  for  its  conclusions.  Ordinarily,  the  charge  sheet,  for¬ 
warding  letter  and  indorsements,  and  report  of  investigation  are 
forwarded  with  the  pretrial  advice.  In  addition,  the  pretrial 


advice  should  include  when  appropriate:  a  brief  summary  of 
the  evidence;  discussion  of  significant  aggravating,  extenuating, 
or  mitigating  factors;  and  any  previous  recommendations,  by 
commanders  or  others  who  have  forwarded  the  charges,  for 
disposition  of  the  case.  However,  there  is  no  legal  requirement 
to  include  such  information  and  failure  to  do  so  is  not  error. 

Whatever  matters  are  included  in  the  advice,  whether  or 
not  they  are  required,  should  be  accurate.  Information  which 
is  incorrect  or  so  incomplete  as  to  be  misleading  may  result  in 
a  determination  that  the  advice  is  defective,  necessitating  ap¬ 
propriate  relief.  See  R.C.M.  905(b)(1);  906(b)(3). 


(c)  Distribution.  A  copy  of  the  advice  of  the  staff  judge  advocate  shall  be  provided  to  the  defense  'f  charges  are 
referred  to  trial  by  general  court-martial. 


Ruto  407.  Action  by  commandor  exercising  general  courl*martial  juriadiction 

(a)  Disposition.  When  in  receipt  of  charges,  a  commander  exercising  general  court-martial  jurisdiction  may; 

(1)  Dismiss  any  charges; 


Discussion 

See  R.C.M.  401(c)(1)  concerning  dismissal  of  charges  and  the  effect  of  dismissing  charges. 


(2)  Forward  charges  (or.  after  dismissing  charges,  the  matter)  to  a  subordinate  commander  for  disposition; 


Discussion 


See  R.C.M.  401(c)(2)(B)  concerning  forwarding  charges 
to  a  subordinate. 

A  subordinate  commander  may  not  be  required  to  take  any 
specific  action  or  to  dispose  of  charges.  See  R.C.M.  104.  See 
also  paragraph  id(2)  of  Part  V.  When  appropriate,  charges  may 


be  sent  or  returned  to  a  subordinate  commander  for  compliance 
with  procedural  requirements.  See.  for  example.  R.C.M.  303 
(preliminary  inquiry);  R.C.M.  308  (notification  to  accused  of 
charges). 


(3)  Forward  any  charges  to  a  superior  commander  for  disposition; 


Discussion 


See  R.C.M.  401  (cK2)(A)  for  guidance  concerning  forwarding  charges  to  a  superior. 


s  s 


R.C.M.  407(b) 


(4)  Refer  charges  to  a  summary  court-martial  or  a  special  court-martial  for  trial; 

Discussion 

See  R.C.M  601;  1302(c). 

(5)  Unless  otherwise  prescribed  by  the  Secretary  concerned,  direct  a  pretrial  investigation  under  R.C.M. 
405,  after  which  additional  action  under  this  rule  may  be  taken; 


Discussion 


An  investigation  should  be  directed  when  it  appears  that 
(he  charges  are  of  such  a  serious  nature  that  trial  by  general 
court-martial  may  be  warranted.  See  R.C.M.  405.  If  an  inves¬ 


tigation  of  the  subject  matter  already  has  been  conducted.  See 
R.C.M.  405(b). 


(6)  Subject  to  R.C.M.  601(d),  refer  charges  to  a  general  court-martial. 


Discussion 


See  Article  22  and  R.C.M.  504(b)(  1 )  concerning  who  may 
exercise  general  court-martial  jurisdiction. 


See  R.C.M.  601  concerning  refeiral  of  charges.  See  R.C.M. 
306  and  401  concerning  other  dispositions. 


(b)  National  security  matters.  When  in  receipt  of  charges  the  trial  of  which  the  commander  exercising  general 
court-martial  jurisdiction  finds  would  probably  be  inimical  to  the  prosecution  of  a  war  or  harmful  to  national 
security,  that  commander,  unless  otherwise  prescribed  by  regulations  of  the  Secretary  concerned,  shall  determine 
whether  trial  is  warranted  and,  if  so,  whether  the  security  considerations  involved  are  paramount  to  trial.  As  the 
commander  finds  appropriate,  the  commander  may  dismiss  the  charges,  authorize  trial  of  them,  or  forward  them 
to  a  superior  authority. 


Discussion 


In  time  of  war,  charges  may  be  forwarded  to  the  Secretary 
concerned  for  disposition  under  Article  43(e).  Under  Article 


43(e).  the  Secretary  may  take  action  suspending  the  statute  of 
limitations  in  time  of  war. 


IMS 


CHAPTER  V.  COURT-MARTIAL  COMPOSITION  AND  PERSONNEL;  CONVENING  COURTS- 

MARTIAL 


Rule  501.  Composition  and  personnel  of  courts-martial 

(a)  Composition  of  courts-martial. 

(1)  General  courts-martial.  General  courts-martial  shall  consist  of: 

(A)  A  military  judge  and  not  less  than  five  members;  or 

(B)  Except  in  capital  cases,  of  the  military  judge  alone  if  requested  and  approved  under  R.C.M.  903. 

(2)  Special  courts-martial.  Special  courts-martial  shall  consist  of; 

(A)  Not  less  than  three  members; 

(B)  A  military  judge  and  not  less  than  three  members;  or 

(C)  A  military  judge  alone  if  a  military  judge  is  detailed  and  if  requested  and  approved  under  R.C.M. 
903. 


Discussion 

See  R.C.M.  1301(a)  concerning  composition  of  summary  courts-martial. 


(b)  Counsel  in  general  and  special  courts-martial.  Military  trial  and  defense  counsel  shall  be  detailed  to  general 
and  special  courts-martial.  Assistant  trial  and  associate  or  assistant  defense  counsel  may  be  detailed. 

(c)  Other  personnel.  Other  personnel,  such  as  reporters,  interpreters,  bailiffs,  clerics,  escorts,  and  orderlies,  may 
be  detailed  or  employed  as  appropriate  but  need  not  be  detailed  by  the  convening  authority  personally. 

Discussion 

The  convening  authority  may  direct  that  a  reporter  not  be  cemed  may  also  require  or  restrict  the  use  of  reporters  in  special 

used  in  special  courts-martial.  Regulations  of  the  Secretary  con-  courts-martial. 


Ruls  502.  Qualifications  and  duties  of  personnel  of  courts-martial 

(a)  Members. 

(1)  Qualifications.  The  members  detailed  to  a  court-martial  shall  be  those  persons  who  in  the  opinion  of 
the  convening  authority  are  best  qualified  for  the  duty  by  reason  of  their  age.  education,  training,  experience, 
length  of  service,  and  judicial  temperament.  Each  member  shall  be  on  active  duty  with  the  armed  forces  and 
shall  be: 

(A)  A  commissioned  officer; 

(B)  A  warrant  officer,  except  when  the  accused  is  a  commissioned  officer;  or 

(C)  An  enlisted  person  if  the  accused  is  an  enlisted  person  and  has  made  a  timely  request  under  R.C.M. 
503(a)(2). 

Discussion 

Retired  members  of  any  Regular  component  and  members  Members  of  the  National  Oceanic  and  Atmospheric  Ad- 

of  Reserve  components  of  the  armed  forces  are  eligible  to  serve  ministration  and  of  the  Public  Health  Service  are  eligible  to 

as  members  if  they  are  on  active  duty.  serve  as  members  when  assigned  to  and  serving  with  an  armed 
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force.  The  Public  Health  Service  includes  both  coniniissKmcd  .Administration  includes  onl>  commissioned  officers 

and  warrant  officers.  The  National  Oceanic  and  .Atmospheric 


(2)  Duties.  The  members  of  a  court-martial  shall  determine  whether  the  accused  is  proved  guilty  and.  it 
necessary,  adjudge  a  proper  sentence,  based  on  the  evidence  and  in  accordance  with  the  instructions  of  the 
military  judge.  Each  member  has  an  equal  voice  and  vote  with  other  members  in  deliberating  upon  and  deciding 
all  matters  submitted  to  them,  except  as  otherwise  specifically  provided  in  these  rules.  No  member  may  use  rank 
or  position  to  influence  another  member.  No  member  of  a  court-martial  may  have  access  to  or  use  in  any  open 
or  closed  session  this  Manual,  reports  of  decided  cases,  or  any  other  reference  material,  except  the  president  of 
a  special  court-martial  without  a  military  judge  may  use  such  materials  in  open  session. 


Discussion 


Members  shuutd  avoid  any  eunducl  or  communication  with 
the  military  judge,  witnesses,  or  other  trial  personnel  during 
the  trial  which  might  present  an  appearance  of  partiality.  Except 
as  provided  in  these  rules,  members  should  not  discuss  any  part 
of  a  case  with  anyone  until  the  matter  is  submitted  to  them  for 


determination  Members  should  not  on  their  ow  n  visit  or  con¬ 
duct  a  view  of  the  scene  of  the  crime  and  should  not  investigate 
or  gather  evidence  of  the  offense.  Members  should  not  form 
an  opinion  on  any  matter  in  connection  with  a  case  until  that 
matter  has  been  submitted  to  them  for  determination. 


(b)  President. 

(1)  Qualifications.  The  president  of  a  court-martial  shall  be  the  detailed  member  senior  in  rank  then  serving. 

(2)  Duties.  The  president  shall  have  the  same  duties  as  the  other  members  and  shall  also: 

(A)  Preside  over  closed  sessions  of  the  members  of  the  court-martial  during  their  deliberations; 

(B)  Speak  for  the  members  of  the  court-martial  when  announcing  the  decision  of  the  members  or  requesting 
instructions  from  the  military  judge;  and 

(C)  In  a  special  court-martial  without  a  military  judge,  perform  the  duties  assigned  by  this  Manual  to 
the  military  judge  except  as  otherwise  expressly  provided. 

(c)  Qualifications  of  military  judge.  A  military  judge  shall  be  a  commissioned  officer  on  active  duty  in  the  armed 
forces  who  is  a  member  of  the  bar  of  a  Federal  court  or  a  member  of  the  bar  of  the  highest  court  of  a  State  and 
who  is  certified  to  be  qualified  for  duty  as  a  military  judge  by  the  Judge  Advocate  General  of  the  armed  force 
of  which  the  military  judge  is  a  member.  In  addition,  the  military  judge  of  a  general  court-martial  shall  be 
designated  for  such  duties  by  the  Judge  Advocate  General  or  the  Judge  Advocate  General's  designee,  certified 
to  be  qualified  for  duty  as  a  military  judge  of  a  general  court-martial,  and  assigned  and  directly  responsible  to 
the  Judge  Advocate  General  or  the  Judge  Advocate  General’s  designee.  The  Secretary  concerned  may  prescribe 
additional  qualifications  for  military  judges  in  special  courts-martial.  As  used  in  this  subsection  “military  judge” 
does  not  include  the  president  of  a  special  court-martial  without  a  military  judge. 


Discussion 


See  R.C.M.  801  for  description  of  some  of  the  general 
duties  of  the  military  judge. 

Military  judges  assigned  as  general  coun-martial  judges 
may  perform  duties  in  addition  to  the  primary  duty  of  judge  of 
a  general  court-martial  only  when  such  duties  are  assigned  or 


approved  by  the  Judge  Advocate  General,  or  a  designee,  of  the 
service  of  which  the  military  judge  is  a  member.  Similar  re¬ 
strictions  on  other  duties  which  a  military  judge  in  special  courts- 
martial  may  perform  may  be  prescribed  in  regulations  of  the 
Secretary  concerned. 


(d)  Counsel. 

(I)  Certified  counsel  required.  Only  persons  certified  under  Article  27(b)  as  competent  to  perform  duties 
as  counsel  in  courts-martial  by  the  Judge  Advocate  General  of  the  armed  force  of  which  the  counsel  is  a  member 


R.C.M.  502(d)(5) 


may  be  detailed  as  defense  counsel  or  associate  defense  counsel  in  general  or  special  courts-martial  or  as  trial 
counsel  in  general  courts-martial. 

Discussion 

To  be  certified  by  the  Judge  Advocate  General  concerned 
under  Article  27(bt,  a  person  must  be  a  member  of  the  bar  of 
a  Federal  court  or  the  highest  court  of  a  State  The  Judge 
Advocate  General  concerned  may  establish  additional  require¬ 
ments  for  certification. 


When  the  accused  has  individual  military  or  ciulian  de¬ 
fense  counsel,  the  detailed  counsel  is  ■'assiKiatc  counsel  "  un¬ 
less  excused  from  the  case  See  R  C  M  50b(h)(.f| 


(2)  Other  military  counsel.  Any  commissioned  officer  may  be  detailed  as  trial  counsel  in  special  courts- 
martial.  or  as  assistant  trial  counsel  or  assistant  defense  counsel  in  general  or  special  courts-martial.  The  Secretary 
concerned  may  establish  additional  qualifications  for  such  counsel. 

(3)  Qualifications  of  individual  military  and  civilian  defense  counsel.  Individual  military  or  civilian  defense 
counsel  who  represents  an  accused  in  a  court-martial  shall  be; 

(A)  A  member  of  the  bar  of  a  Federal  court  or  of  the  bar  of  the  highest  court  of  a  State;  or 

(B)  If  not  a  member  of  such  a  bar,  a  lawyer  who  is  authorized  by  a  recognized  licensing  authority  to 
practice  law  and  is  found  by  the  military  judge  to  be  qualified  to  represent  the  accused  upon  a  show  ing 
to  the  satisfaction  of  the  military  judge  that  the  counsel  has  appropriate  training  and  familiarity  with 
the  general  principles  of  criminal  law  which  apply  in  a  court-martial. 


Discussion 


In  making  such  a  determination — particularly  in  the  case 
of  civilian  defense  counsel  who  are  members  only  of  a  foreign 
bar— the  military  judge  also  should  inquire  into: 

(i|  the  availability  of  the  counsel  at  times 
at  which  sessions  of  the  court-martial  have  been  scheduled: 

(ii)  whether  the  accused  wants  the  counsel 
to  appear  with  military  defense  counsel; 

(iii)  the  familiarity  of  the  counsel  with  spo¬ 
ken  English: 


(iv)  practical  alternatives  for  discipline  of 
the  counsel  in  the  event  of  misconduct; 

(v)  whether  foreign  witnesses  are  expected 
to  testify  w  ith  w  hom  the  counsel  may  more  readily  communicate 
than  might  military  counsel,  and 

(vi)  whether  ethnic  or  other  similarity  be¬ 
tween  the  accused  and  the  counsel  may  facilitate  communication 
and  confidence  between  the  accused  and  civilian  defense  coun¬ 
sel. 


(4)  Disqualifications.  No  person  shall  act  as  trial  counsel  or  assistant  trial  counsel  or.  except  when  expressly 
requested  by  the  accused,  as  defense  counsel  or  associate  or  assistant  defense  counsel  in  any  case  in  which  that 
person  is  or  has  been; 

(A)  The  accuser. 

(B)  An  investigating  officer; 

(C)  A  military  judge;  or 

(D)  A  member. 

No  person  who  has  acted  as  counsel  for  a  party  may  serve  as  counsel  for  an  opposing  party  in  the  same  case. 

Discussion 

In  the  absence  of  evidence  to  the  contrary,  it  is  presumed  detailed  as  coun.sci  for  any  party  to  the  court-martial  to  which 

that  a  person  who.  between  referral  and  trial  of  a  case,  has  been  the  case  has  been  referred,  has  acted  in  that  capacity. 


(5)  Duties  of  trial  and  assistant  trial  counsel.  The  trial  counsel  shall  prosecute  cases  on  behalf  of  the  United 
States  and  shall  cause  the  record  of  trial  of  such  cases  to  be  prepared.  Under  the  supervision  of  trial  counsel  an 
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assistant  trial  counsel  may  perform  any  act  or  duty  which  trial  counsel  may  perform  under  law.  regulation,  or 
custom  of  the  service. 


Discussion 

(A)  General  Julies  before  trial  Immediately 
upon  receipt  of  referred  charges,  trial  coun¬ 
sel  should  cause  a  copy  of  the  charges  to 
be  served  upon  accused.  See  R  C  M  602 

Trial  counsel  should:  examine  the  charge  sheet  and  allied 
papers  for  completeness  and  correctness;  correct  (and  initial) 
minor  errors  or  obvious  mistakes  in  the  charges  hut  may  not 
without  authority  make  any  substar  ial  changes  {see  R  C.M. 
b03):  and  assure  that  the  information  about  the  accused  on  the 
charge  sheet  and  any  evidence  of  previous  convictions  are  ac¬ 
curate. 

(B)  Relationship  with  convening  authorits  Trial 
counsel  should:  report  to  the  convening  au¬ 
thority  any  substantial  irregularity  in  the 
convening  orders,  charges,  or  allied  pa¬ 
pers;  report  an  actual  or  anticipated  reduc¬ 
tion  of  the  number  of  members  below 
quorum  to  the  convening  authority;  bring 
to  the  attention  of  the  convening  authority 
any  case  in  which  trial  counsel  finds  trial 
inadvisable  for  lack  of  evidence  or  other 
reasons. 

(C)  Relations  with  the  accused  and  defense 
counsel.  Trial  counsel  must  communicate 
with  a  represented  accused  only  through  the 
accused's  defense  counsel.  However,  see 
R.C.M.  602,  Trial  counsel  may  not  attempt 
to  induce  an  accused  to  plead  guilty  or  sur¬ 
render  other  important  rights. 

(D)  Preparation  for  trial.  Trial  counsel  should: 
ensure  that  a  suitable  room,  a  reporter  (if 
authoriredl.  and  necessary  equipment  and 
supplies  are  provided  for  the  court-martial; 
obtain  copies  of  the  charges  and  specifi¬ 
cations  and  convening  orders  for  each 
member  and  all  personnel  of  the  court-mar¬ 
tial;  give  timely  notice  to  the  members, 
other  parties,  other  personnel  of  the  court- 
martial.  and  witnesses  for  the  prosecution 
and  (if  known)  defense  of  the  date.  time, 
place,  and  uniform  of  the  meetings  of  the 
court-martial;  ensure  that  any  person  hav¬ 
ing  custody  of  the  accused  is  also  informed; 
comply  with  applicable  discovery  rules  (see 
R.C.M.  701);  prepare  to  make  a  prompt, 
full,  and  orderly  presentation  of  the  evi¬ 
dence  at  trial;  consider  the  elements  of  proof 
of  each  offense  charged,  the  burden  of  proof 
of  guilt  and  the  burdens  of  proof  on  motions 
which  may  be  anticipated,  and  the  Military 
Rules  of  Evidence,  secure  for  use  at  trial 


such  legal  texts  as  may  be  available  and 
necessary  to  sustain  the  prosecution's  con¬ 
tentions;  arrange  for  the  presence  of  wit¬ 
nesses  and  evidence  in  accordance  with 
R  C  M.  70.1,  prepare  to  make  an  opening 
statement  of  the  prosecuiion's  case  lo-e 
R.C.M.  yi.ll;  prepare  to  conduct  the  ex¬ 
amination  and  cross-examinaiion  of  wit¬ 
nesses.  and  prepare  to  make  final  argument 
on  the  findings  and.  if  necessary,  on  sen¬ 
tencing  (see  R.C.M  Old.  lOOIIgll 

(E)  Trial.  Trial  counsel  should  bring  to  the  at¬ 
tention  of  the  mililary  judge  any  ntial 
irregularity  in  the  proceedings  .  coun¬ 
sel  should  not  allude  to  or  di  i  to  the 
members  any  evidence  not  yei  '  cd  or 
reasonably  expected  to  be  ad  '  in  ev¬ 
idence  or  intimate,  transmit.  "''rt  lo 
transmit  to  the  mililary  judge  m  ers 
the  view  s  of  the  convening  aulhi  ,i  oth¬ 
ers  as  to  the  guilt  or  inniKencc  of  the  ac¬ 
cused,  an  appropnale  sentence,  or  any  other 
matter  within  the  discretion  of  the  court- 
martial 

(F)  Post-trial  duties.  Trial  counsel  must 
promptly  provide  written  notice  of  the  find¬ 
ings  and  sentence  adjudged  to  the  conven¬ 
ing  authority  or  a  designee,  the  accused's 
immediate  commander,  and  (if  applicable) 
the  officer  in  charge  of  the  confinement 
facility  {see  R.C.M.  1101(a)).  and  super¬ 
vise  the  preparation,  authentication,  and 
distribution  of  copies  of  the  record  as  re¬ 
quired  by  these  rules  and  regulations  of  the 
Secretary  concerned  {see  R.C.M  1103; 
1104). 

(G)  Assistant  trial  counsel.  An  assistant  trial 
counsel  may  act  in  that  capacity  only  under 
the  supervision  of  the  detailed  trial  counsel . 
Responsibility  for  trial  of  a  case  may  not 
devolve  to  an  a,ssi.stanl  not  qualified  to  serve 
as  trial  counsel.  Unless  the  contrary  ap¬ 
pears.  all  acts  of  an  assistant  trial  counsel 
are  presumed  lo  have  been  done  by  the 
direction  of  the  trial  counsel.  An  assistant 
trial  counsel  may  not  act  in  the  absence  of 
trial  counsel  at  trial  in  a  general  court-mar¬ 
tial  unless  the  assistant  has  the  qualifica¬ 
tions  required  of  a  trial  counsel,  ice  R. C  M. 
805(c), 


(6)  Duties  of  defense  and  associate  or  assistant  defense  counsel.  Defense  counsel  shall  represent  the  accused 
in  matters  under  the  code  and  these  rules  arising  from  the  offenses  of  which  the  accused  is  then  suspected  or 
charged.  Under  the  supervision  of  the  defense  counsel  an  associate  or  assistant  defense  counsel  may  perform 
any  act  or  duty  which  a  defense  counsel  may  perform  under  law.  regulation,  or  custom  of  the  service. 


11-50 


R.C.M.  502(d)(6) 


Discussion 


(Al  Initial  advice  b\  miliran  dtiense  counsel. 
Defense  counsel  should  prompily  explain 
to  the  accused  the  general  duties  of  the 
defense  counsel  and  inform  the  accused  of 
the  rights  to  reouest  individual  military 
counsel  of  the  accused's  o»  n  selection,  and 
of  the  effect  of  such  a  request,  and  to  retain 
civilian  counsel.  If  the  accused  wants  to 
request  individual  military  counsel,  the  de¬ 
fense  counsel  should  immediately  inform 
the  convening  authority  through  trial  coun¬ 
sel  and.  if  the  request  is  approved,  serve 
as  associate  counsel  if  the  accused  requests 
and  the  convening  authority  permits.  L'n- 
less  the  accused  directs  otherwise,  military 
counsel  will  begin  preparation  of  the  de¬ 
fense  immediately  after  being  detailed 
without  waiting  for  approval  of  a  request 
for  individual  military  counsel  or  retention 
of  civilian  counsel  See  R  C  M  SiXi 

(B)  General  duries  of  defense  counsel .  Defense 
counsel  must;  guard  the  interests  ol  the  ac¬ 
cused  zealously  within  the  bounds  ot  the 
law  without  regard  to  personal  opinion  as 
to  the  guilt  of  the  accused;  disclose  to  the 
accused  any  interest  defense  counsel  may 
have  in  connection  with  the  case,  any  dis¬ 
qualification.  and  any  other  matter  which 
might  influence  the  accused  in  the  selection 
of  counsel;  represent  the  accused  with  un¬ 
divided  fidelity  and  may  not  disclose  the 
accused's  secrets  or  confidences  except  as 
the  accused  may  authorize  Isee  also  Mil. 
R.  Evid.  502),  A  defense  counsel  desig¬ 
nated  to  represent  two  or  more  co-accused 
in  a  joint  or  common  trial  or  in  allied  cases 
must  be  particularly  alert  to  conflicting  in¬ 
terests  of  those  accused  Defense  counsel 
should  bring  such  matters  to  the  attention 
of  the  military  judge  so  that  the  accused’s 
understanding  and  choice  may  be  made  a 
matter  of  record.  See  R.C  M.  90Hd)(4)<D). 

Defense  counsel  must  explain  to  the  accused;  the  elections 
available  as  to  composition  of  the  court-martial  and  assist  the 
accused  to  make  any  request  necessary  to  effect  the  election 
(see  R.C.M.  90.1);  the  right  to  plead  guilty  or  not  guilty  and 
the  meaning  and  effect  of  a  plea  of  guilty;  the  rights  to  introduce 
evidence,  to  testify  or  remain  silent,  and  to  assert  any  available 
defense;  and  the  rights  to  present  evidence  during  sentencing 
and  the  rights  of  the  accused  to  testify  under  oath,  make  an 
unsworn  statement,  and  have  counsel  make  a  statement  on  be¬ 
half  of  the  accused  These  explanations  must  be  made  regardless 
of  the  intentions  of  the  accused  as  to  testifying  and  pleading. 

Defense  counsel  should  try  to  obtain  complete  knowledge 
of  the  facts  of  the  case  before  advising  the  accused,  and  should 
give  the  accused  a  candid  opinion  of  the  merits  of  the  case. 

(C)  Preparation  for  trial.  Defense  counsel  may 
have  the  assistance  of  trial  counsel  m  ob¬ 
taining  the  presence  of  witnesses  and  evi¬ 
dence  for  the  defense.  See  R.C  M  701. 

Defense  counsel  should  consider  the  elements  of  proof  of 
the  offenses  alleged  and  the  pertinent  rules  of  evidence  to  ensure 
that  evidence  that  the  defense  plans  to  intrixiuce  is  admissible 


and  to  be  prepared  to  ohiect  to  inadmissible  evidence  ottered 
by  the  prosecution 

Defense  counsel  should;  prepare  to  make  an  opening  state 
ment  ol  the  defense  case  i\ee  R.C  .M.  dllihii.  and  prepare  tii 
examine  and  cross-examine  witnesses,  and  to  make  final  ar¬ 
gument  on  the  findings  and.  if  necessary  ,  on  sentencing  isee 
R  C  M  919;  UK)l(g)) 

(D)  Trial.  Defense  counsel  should  represent  and 
protect  the  interests  ot  the  accused  al  trial. 

When  a  trial  privecds  in  the  absence  ot  the  accused,  de¬ 
fense  counsel  must  continue  to  represent  the  accused 

(Ei  Post-trial  duties. 

it)  Deferment  of  confinement  If  the  accused 
is  sentenced  to  confinement,  the  defense  counsel  must  explain 
to  the  accused  the  right  to  request  the  convening  authority  to 
defer  service  of  the  sentence  to  confinement  and  assist  the 
accused  in  making  such  a  request  if  the  accused  chixises  to 
make  one.  See  R.C.M.  1 101(c). 

(li)  Examination  of  the  record:  appellate 
brief  The  defense  counsel  should  m  any  case  examine  the 
record  for  accuracy  and  note  any  errors  in  it.  This  notice  may 
be  forwarded  for  attachment  to  the  record  See  R  C  M 
llO.ltbHiKC).  See  also  R.C.M.  I  lOKiH  I  KBl. 

(lii)  Submission  of  mutters.  If  the  accused 
IS  convicted,  the  defense  counsel  may  submit  to  the  convening 
authority  matters  for  the  latter’s  consideration  in  deciding  whether 
to  approve  the  sentence  or  to  disapprove  any  findings.  See 
R.C.M.  1 105.  Defense  counsel  .should  discuss  with  the  accused 
the  right  to  submit  matters  to  the  convening  authority  and  the 
powers  of  the  convening  authority  m  taking  action  on  the  case. 
Defense  counsel  may  also  submit  a  brief  of  any  matters  counsel 
believes  should  be  considered  on  further  review, 

(  \\)  Appellate  rights.  Defense  counsel  must 
explain  to  the  accused  the  rights  to  appellate  review  that  apply 
in  the  case,  and  advise  the  accused  concerning  the  exercise  of 
those  rights  If  the  case  is  subject  to  review  by  the  Court  of 
Military  Review,  defense  counsel  should  explaih  the  powers  of 
that  court  and  advise  the  accused  of  the  right  to  be  represented 
by  counsel  before  it.  See  R.C.M  1202  and  1201  Defense 
counsel  should  also  explain  the  possibility  of  further  review  by 
the  Court  of  Military  Appeals  and  the  Supreme  Court.  See 
R.C.M.  1204  and  1205  If  the  case  may  be  examined  in  the 
office  of  the  Judge  Advocate  General  under  Article  69(al.  de¬ 
fense  counsel  should  explain  the  nature  of  such  review  to  the 
accused  -See  R.C.M.  1201(b)(1)  Defense  counsel  must  explain 
the  consequences  of  waiver  of  appellate  review,  when  appli¬ 
cable.  and.  if  the  accused  elects  to  waive  appellate  review, 
defense  counsel  will  assist  in  preparing  the  waiver.  See  R.C  M. 
1 1 10  If  the  accused  waives  appellate  review,  or  if  it  is  not 
available,  defense  counsel  should  explain  that  the  case  will  be 
reviewed  by  a  judge  advocate  and  should  submit  any  appropriate 
matters  for  consideration  by  the  judge  advixiate.  See  R.C  M 
1 1 12.  The  accused  should  be  advised  of  the  right  to  apply  to 
the  Judge  Advocate  General  for  relief  under  Article  69(b)  when 
such  review  is  available  See  R  C  M  I2l)l(bl(11 

(V)  Ei.xamination  of  post-trial  recommen- 
dation  When  the  post-trial  recommendation  is  served  on  de¬ 
fense  counsel,  defense  counsel  should  examine  it  and  reply 
promptly  in  writing,  noting  any  errors  or  omissions  Failure  to 
note  defects  in  the  recommendation  waives  them.  See  R  C  M 
1 106(f), 

(Fi  A.s.sociate  or  assistant  defense  counsel.  As¬ 
sociate  or  assistant  counsel  may  act  in  that 
capacity  only  under  the  supervision  and  by 
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the  general  direction  of  the  defense  coun¬ 
sel.  A  detailed  defense  counsel  becomes 
associate  defense  counsel  when  the  accused 
has  individual  military  or  civilian  counsel 
and  detailed  counsel  is  not  excused.  Al¬ 
though  associate  counsel  acts  under  the 
general  supervision  of  the  defense  counsel, 
associate  defense  counsel  may  act  without 
such  supervision  when  circumstances  re¬ 
quire.  See.  for  example.  R.C.M.  805(c). 
An  assistant  defense  counsel  may  do  this 
only  if  such  counsel  has  the  qualifications 


to  act  as  defense  counsel  Responsibility 
for  trial  of  a  case  may  not  devolve  upon  an 
assistant  who  is  not  qualified  to  serve  as 
defense  counsel.  An  assistant  defense 
counsel  may  not  act  In  the  absence  of  the 
defense  counsel  at  trial  unless  the  assistant 
has  the  qualifications  required  of  a  defense 
counsel.  See  also  R.C.M  805.  Unless  the 
contrary  appears,  all  acts  of  an  assistant  or 
assiK'iale  defense  counsel  are  presumed  to 
have  been  done  under  the  supervision  of 
the  defense  counsel. 


(e)  Interpreters,  reporters,  escorts,  bailiffs,  clerks,  and  guards. 

(1)  Qualifications.  The  qualifications  of  interpreters  and  reporters  may  be  prescribed  by  the  Secretary 
concerned.  Any  person  who  is  not  disqualified  under  subsection  (e)(2)  of  this  rule  may  serve  as  escort,  bailiff, 
clerk,  or  orderly,  subject  to  removal  by  the  military  judge. 

(2)  Disqualifications.  In  addition  to  any  disqualifications  which  may  be  prescribed  by  the  Secretary  con¬ 
cerned,  no  person  shall  act  as  interpreter,  reporter,  escort,  bailiff,  clerk,  or  orderly  in  any  case  in  which  that 
person  is  or  has  been  in  the  same  case; 

(A)  The  accuser; 

(B)  A  witness; 

(C)  An  investigating  officer; 

(D)  Counsel  for  any  party;  or  U'j  / 

(E)  A  member  of  the  court-martial  or  of  any  earlier  court-martial  of  which  the  trial  is  a  rehearing  or  new 
or  other  trial. 

(3)  Duties.  In  addition  to  such  other  duties  as  the  Secretary  concerned  may  prescribe,  the  following  persons 
may  perform  the  following  duties. 

(A)  Interpreters.  Interpreters  shall  interpret  for  the  court-martial  or  for  an  accused  who  does  not  speak 
or  understand  English. 

Discussion 

The  accused  also  may  retain  an  unofficial  interpreter  without  expense  to  the  United  States. 

(B)  Reporters.  Reporters  shall  record  the  proceedings  and  testimony  and  shall  transcribe  them  so  as  to 
comply  with  the  requirements  for  the  record  of  trial  as  prescribed  in  these  rules. 

(C)  Others.  Other  personnel  detailed  for  the  assistance  of  the  court-martial  shall  have  such  duties  as  may 
be  imposed  by  the  military  judge. 

(4)  Payment  of  reporters,  interpreters.  The  Secretary  concerned  may  prescribe  regulations  for  the  payment 
of  allowances,  expenses,  per  diem,  and  compensation  of  reporters  and  interpreters. 

Discussion 

See  R.C.M.  807  regarding  oaths  for  reporters,  interpreters,  and  escorts. 

(f)  Action  upon  discovery  of  disqualification  or  lack  of  qualifications.  Any  person  who  discovers  that  a  person  '  -"V 

detailed  to  a  court-martial  is  disqualified  or  lacks  the  qualifications  specified  by  this  rule  shall  cause  a  report  of  | . 

the  matter  to  be  made  before  the  court-martial  is  first  in  session  to  the  convening  authority  or,  if  discovered 

later,  to  the  military  judge. 
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Rule  503.  Detailing  members,  military  judge,  and  counsel 

(a)  Members. 

(1)  In  general.  The  convening  authority  shall  detail  qualified  persons  as  members  for  courts-martial. 


Discussion 


The  following  persons  ate  subject  to  challenge  under  R.C.M. 
912(f)  and  should  not  be  detailed  as  members:  any  person  who 
is,  in  the  same  case,  an  accuser,  witness,  investigating  officer, 
or  counsel  for  any  party:  any  person  who,  in  the  case  of  a  new 
trial,  other  trial,  or  rehearing,  was  a  member  of  any  court- 


martial  which  previously  heard  the  case:  any  person  who  is 
junior  to  the  accused,  unless  this  is  unavoidable:  an  enlisted 
member  from  the  same  unit  as  the  accused:  any  person  who  is 
in  arrest  or  confinement. 


(2)  Enlisted  members.  An  enlisted  accused  may.  before  assembly,  request  in  writing  that  enlisted  persons 
serve  as  members  of  the  general  or  special  court-martial  to  which  that  accused’s  case  has  been  or  will  be  referred. 
If  such  a  request  is  made,  an  enlisted  accused  may  not  be  tried  by  a  court-martial  the  membership  of  which  does 
not  include  enlisted  members  in  a  number  comprising  at  least  one-third  of  the  total  number  of  members  unless 
eligible  enlisted  members  cannot  be  obtained  because  of  physical  conditions  or  military  exigencies.  If  the 
appropriate  number  of  enlisted  members  cannot  be  obtained,  the  court-martial  may  be  assembled,  and  the  trial 
may  proceed  without  them,  but  the  convening  authority  shall  make  a  detailed  written  explanation  why  enlisted 
members  could  not  be  obtained  which  must  be  appended  to  the  record  of  trial. 


Discussion 


When  such  a  request  is  made,  the  convening  authority 
should; 

(1)  Detail  an  appropriate  number  of  enlisted  members 
to  the  court-martial  and,  if  appropriate,  relieve  an  appropriate 
number  of  commissioned  or  warrant  officers  previously  de¬ 
tailed; 

(2)  Withdraw  the  charges  from  the  court-martial  to 
which  they  were  originally  referred  and  refer  them  to  a  court- 


martial  which  includes  the  proper  proportion  of  enlisted  mem¬ 
bers:  or 

(3)  Advise  the  court-martial  before  which  the  charges 
are  then  pending  to  proceed  in  the  absence  of  enlisted  members 
if  eligible  enlisted  members  cannot  be  detailed  because  of  phys¬ 
ical  conditions  or  military  exigencies. 

See  also  R.C.M.  1 103(b)(2)(D)(iii). 


(3)  Members  from  another  command  or  armed  force.  A  convening  authority  may  detail  as  members  of 
general  and  special  courts-martial  persons  under  that  convening  authority's  command  or  made  available  by  their 
commander,  even  if  those  persons  are  members  of  an  armed  force  different  from  that  of  the  convening  authority 
or  accused. 


Discussion 


Concurrence  of  the  proper  commander  may  be  oral  and 
need  not  be  shown  by  the  record  of  trial. 

Members  should  ordinarily  be  of  the  same  armed  force  as 
the  accused.  When  a  court-martial  composed  of  members  of 


different  armed  forces  is  selected,  at  least  a  majority  of  the 
members  should  be  of  the  same  armed  force  as  the  accused 
unless  exigent  circumstances  make  it  impractical  to  do  so  with¬ 
out  manifest  injury  to  the  service. 


(b)  Military  judge. 

(1)  By  whom  detailed.  The  military  judge  shall  be  detailed,  in  accordance  with  regulations  of  the  Secretary 
concerned,  by  a  person  assigned  as  a  military  judge  and  directly  responsible  to  the  Judge  Advocate  General  or 
the  Judge  Advocate  General’s  designee.  The  authority  to  detail  military  judges  may  be  delegated  to  persons 
assigned  as  military  judges.  If  authority  to  detail  military  judges  has  been  delegated  to  a  military  judge,  that 
military  judge  may  detail  himself  or  herself  as  military  judge  for  a  court-martial. 

(2)  Record  of  detail.  The  order  detailing  a  military  judge  shall  be  reduced  to  writing  and  included  in  the 
record  of  trial  or  announced  orally  on  the  record  at  the  court-martial.  The  writing  or  announcement  shall  indicate 
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by  whom  the  military  judge  was  detailed.  The  Secretary  concerned  may  require  that  the  order  be  reduced  to 
writing. 

(3)  Military  judge  from  a  different  armed  force.  A  military  judge  from  one  armed  force  may  be  detailed  to 
a  court-martial  convened  in  a  different  armed  force  when  permitted  by  the  Judge  Advocate  General  of  the  armed 
force  of  which  the  military  judge  is  a  member.  The  Judge  Advocate  General  may  delegate  authority  to  make 
military  judges  available  for  this  purpose. 

(c)  Counsel. 

(1)  By  whom  detailed.  Trial  and  defense  counsel,  assistant  trial  and  defense  counsel,  and  associate  defense 
counsel  shall  be  detailed  in  accordance  with  regulations  of  the  Secretary  concerned.  If  authority  to  detail  counsel 
has  been  delegated  to  a  person,  that  person  may  detail  himself  or  herself  as  counsel  for  a  court-martial. 

(2)  Record  of  detail.  The  order  detailing  a  counsel  shall  be  reduced  to  writing  and  included  in  the  record 
of  trial  or  announced  orally  on  the  record  at  the  court-martial.  The  writing  or  announcement  shall  indicate  by 
whom  the  counsel  was  detailed.  The  Secretary  concerned  may  require  that  the  order  be  reduced  to  writing. 

(3)  Counsel  from  a  different  armed  force.  A  person  from  one  armed  force  may  be  detailed  to  serve  as 
counsel  in  a  court-martial  in  a  different  armed  force  when  permitted  by  the  Judge  Advocate  General  of  the  armed 
force  of  which  the  counsel  is  a  member.  The  Judge  Advocate  General  may  delegate  authority  to  make  persons 
available  for  this  purpose. 

Rule  504.  Convening  courts-martial 

(a)  In  general.  A  court-martial  is  created  by  a  convening  order  of  the  convening  authority. 

(b)  Who  may  convene  courts-martial. 

(1)  General  courts-martial.  Unless  otherwise  limited  by  superior  competent  authority,  general  courts-martial 
may  be  convened  by  persons  occupying  positions  designated  in  Article  22(a)  and  by  any  commander  designated 
by  the  Secretary  concerned  or  empowered  by  the  President. 

Discussion 

The  authority  to  convene  courts-martial  is  independent  of  which  command  devolves  are  found  in  regulations  of  the  Sec- 

rank  and  is  retained  as  long  as  the  convening  authority  remains  retary  concerned, 

a  commander  in  one  of  the  designated  positions.  The  rules  by 


(2)  Special  courts-martial.  Unless  otherwise  limited  by  superior  competent  authority.  sp)ecial  courts-martial 
may  be  convened  by  persons  occupying  positions  designated  in  Article  23(a)  and  by  commanders  designated  by 
the  Secretary  concerned. 

Discussion 

See  the  discussion  of  subsection  (b)(  I)  of  this  rule.  Persons  authorized  to  convene  general  courts-manial  may 

also  convene  special  courts-martial . 

(A)  Definition.  For  purposes  of  Articles  23  and  24.  a  command  or  unit  is  “separate  or  detached"  when 
isolated  or  removed  from  the  immediate  disciplinary  control  of  a  superior  in  such  manner  as  to  make 
its  commander  the  person  held  by  superior  commanders  primarily  responsible  for  discipline.  “Separate 
or  detached”  is  used  in  a  disciplinary  sense  and  not  necessarily  in  a  tactical  or  physical  sense. 

Discussion 

The  power  of  a  commander  of  a  separate  or  detached  unit  may  be  limited  by  superior  competent  authority, 
to  convene  courts-martial,  like  that  of  any  other  commander. 
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(B)  Determination.  If  a  commander  is  in  doubt  whether  the  command  is  separate  or  detached,  the  matter 
■  shall  be  determined: 

(i)  In  the  Army  or  the  Air  Force,  by  the  officer  exercising  general  court-martial  jurisdiction  over  the 
command;  or 

(ii)  In  the  Naval  Service  or  Coast  Guard,  by  the  flag  or  general  officer  in  command  or  the  senior  officer 
present  who  designated  the  detachment. 

(3)  Summary  courts-martial.  See  R.C.M.  1302(a). 

Discussion 

See  ihe  discussion  under  subsection  (b)(  I )  of  this  rule. 

(4)  Delegation  prohibited.  The  power  to  convene  courts-martial  may  not  be  delegated. 

(c)  Disqualification. 

(1)  Accuser.  An  accuser  may  not  convene  a  general  or  special  court-martial  for  the  trial  of  the  person 
accused. 

Discussion 

See  also  Article  1(9);  307(a);  601(c).  However,  see  R.C.M.  1302(b)  (accuser  may  convene  a  summary  court-martial). 

(2)  Other.  A  convening  authority  Junior  in  rank  to  an  accuser  may  not  convene  a  general  or  special  court- 
martial  for  the  trial  of  the  accused  unless  that  convening  authority  is  superior  in  command  to  the  accuser.  A 

,v,*.  convening  authority  junior  in  command  to  an  accuser  may  not  convene  a  general  or  special  court-martial  for  the 
trial  of  the  accused. 

(3)  Action  when  disqualified.  When  a  commander  who  would  otherwise  convene  a  general  or  special  court- 
martial  is  disqualified  in  a  case,  the  charges  shall  be  forwarded  to  a  superior  competent  authority  for  disposition. 
That  authority  may  personally  dispose  of  the  charges  or  forward  the  charges  to  another  convening  authority  who 
is  superior  in  rank  to  the  accuser,  or,  if  in  the  same  chain  of  command,  who  is  superior  in  command  to  the 
accuser. 

Discussion 

See  also  R.C.M.  401(c). 

(d)  Convening  orders. 

(1)  General  and  special  courts-martial.  A  convening  order  for  a  general  or  special  court-martial  shall 
designate  the  type  of  court-martial  and  detail  the  members  and  may  designate  where  the  court-martial  will  meet. 
If  the  convening  authority  has  been  designated  by  the  Secretary  concerned,  the  convening  order  shall  so  state. 

Discussion 

See  Appendix  6  for  a  suggested  format  for  a  convening  order. 


(2)  Summary  courts-martial.  A  convening  order  for  a  summary  court-martial  shall  designate  that  it  is  a 
summary  court-martial  and  detail  the  summary  court-martial,  and  may  designate  where  the  court-martial  will 
meet.  If  the  convening  authority  has  been  designated  by  the  Secretary  concerned,  the  convening  order  shall  so 
state. 


Discussion 

Sff  a/ro  R.C.M.  1302(c). 
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(3)  Additional  matters.  Additional  matters  to  be  included  in  convening  orders  may  be  prescribed  by  the 
Secretary  concerned. 

(e)  Place.  The  convening  authority  shall  ensure  that  an  appropriate  location  and  facilities  for  courts-martial  are 
provided. 

Rule  505.  Changes  of  members,  military  judge,  and  counsel 

(a)  In  general.  Subject  to  this  rule,  the  members,  military  judge,  and  counsel  may  be  changed  by  an  authority 
competent  to  detail  such  persons.  Members  also  may  be  excused  as  provided  in  subsections  (c)(l)(B)(ii)  and 
(c)(2)(A)  of  this  rule. 


Discussion 

Changes  of  the  members  of  the  court-martial  should  be  to  withdraw  the  charges  from  one  court-martial  and  refer  them 

kept  to  a  minimum.  If  extensive  changes  are  necessary  and  no  to  another.  See  R.C.M.  604. 

session  of  the  court-martial  has  begun,  it  may  be  appropriate 


(b)  Procedure.  When  new  persons  are  added  as  members  or  counsel  or  when  substitutions  are  made  as  to  any 
members  or  counsel  or  the  military  judge,  such  persons  shall  be  detailed  in  accordance  with  R.C.M.  503.  An 
order  changing  the  members  of  the  court-martial,  except  one  which  excuses  members  without  replacement,  shall 
be  reduced  to  writing  before  authentication  of  the  record  of  trial. 

Discussion 

When  members  or  counsel  have  been  excused  and  the  nounced  on  the  record.  A  member  who  has  been  temporarily 

excusal  is  not  reduced  to  writing,  the  excusal  should  be  an-  excused  need  not  be  formally  reappointed  to  the  court-martial. 

■  *  -■» 

(c)  Changes  of  members. 

( 1 )  Before  assembly. 

(A)  By  convening  authority.  Before  the  court-martial  is  assembled,  the  convening  authority  may  change 
the  members  of  the  court-martial  without  showing  cause. 

(B)  By  convening  authority's  delegate. 

(i)  Delegation.  The  convening  authority  may  delegate,  under  regulations  of  the  Secretary  concerned, 
authority  to  excuse  individual  members  to  the  staff  judge  advocate  or  legal  officer  or  other  principal  assistant  to 
the  convening  authority. 

(ii)  Limitations.  Before  the  court-martial  is  assembled,  the  convening  authority’s  delegate  may  excuse 
members  without  cause  shown;  however,  no  more  than  one-third  of  the  total  number  of  members  detailed  by 
the  convening  authority  may  be  excused  by  the  convening  authority's  delegate  in  any  one  court-martial.  After 
assembly  the  convening  authority's  delegate  may  not  excuse  members. 

(2)  After  assembly. 

(A)  Excusal.  After  assembly  no  member  may  be  excused,  except: 


(i)  By  the  convening  authority  for  good  cause  shown  on  the  record; 

(ii)  By  the  military  judge  for  good  cause  shown  on  the  record;  or 

(iii)  As  a  result  of  challenge  under  R.C.M.  912. 

(B)  New  members.  New  members  may  be  detailed  after  assembly  only  when,  as  a  result  of  excusals 
under  subsection  (c)(2)(A)  of  this  rule,  the  number  of  members  of  the  court-martial  is  reduced  below 
a  quorum,  or  the  number  of  enlisted  members,  when  the  accused  has  made  a  timely  written  request 
for  enlisted  members,  is  reduced  below  one-third  the  total  membership. 
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(d)  Changes  of  detailed  counsel. 

(1)  Trial  counsel.  An  authority  competent  to  detail  trial  counsel  may  change  the  trial  counsel  and  any 
assistant  trial  counsel  at  any  time  without  showing  cause. 

(2)  Defense  counsel. 

(A)  Before  formation  of  attorney-client  relationship.  Before  an  attorney-client  relationship  has  been 
formed  between  the  accused  and  detailed  defense  counsel  or  associate  or  assistant  defense  counsel, 
an  authority  competent  to  detail  defense  counsel  may  excuse  or  change  such  counsel  without  showing 
cause. 

(B)  After  formation  of  attorney-client  relationship.  After  an  attorney-client  relationship  has  been  formed 
between  the  accused  and  detailed  defense  counsel  or  associate  or  assistant  defense  counsel,  an  authority 
competent  to  detail  such  counsel  may  excuse  or  change  such  counsel  only; 

(i)  Under  R.C.M.  506(b)(3); 

(ii)  Upon  request  of  the  accused  or  application  for  withdrawal  by  such  counsel  under  R.C.M.  506(c); 
or 

(iii)  For  other  good  cause  shown  on  the  record. 

(e)  Change  of  military  judge. 

(1)  Before  assembly.  Before  the  court-martial  is  assembled,  the  military  judge  may  be  changed  by  an 
authority  competent  to  detail  the  military  judge,  without  cause  shown  on  the  record. 

(2)  After  assembly.  After  the  court-martial  is  assembled,  the  military  judge  may  be  changed  by  an  authority 
competent  to  detail  the  military  judge  only  when,  as  a  result  of  disqualification  under  R.C.M.  902  or  for  good 
cause  shown,  the  previously  detailed  military  judge  is  unable  to  proceed. 

(f)  Good  cause.  For  purposes  of  this  rule,  “good  cause”  includes  physical  disability,  military  exigency,  and 
other  extraordinary  circumstances  which  render  the  member,  counsel,  or  military  judge  unable  to  proceed  with 
the  court-martial  within  a  reasonable  time.  “Good  cause”  does  not  include  temporary  inconveniences  which  are 
incident  to  normal  conditions  of  military  life. 

Rule  506.  Accused’s  rights  to  counsel 

(a)  In  general.  The  accused  has  the  right  to  be  represented  before  a  general  or  special  court-martial  by  civilian 
counsel  if  provided  at  no  expense  to  the  Government,  and  either  by  the  military  counsel  detailed  under  Article 
27  or  military  counsel  of  the  accused’s  own  selection,  if  reasonably  available.  The  accused  is  not  entitled  to  be 
represented  by  more  than  one  military  counsel. 

Discussion 

See  R.C.M.  S02(d)(3)  as  to  qualirications  of  civilian  counsel  or  individual  military  counsel. 

(b)  Individual  military  counsel. 

(1)  Reasonably  available.  Subject  to  this  subsection,  the  Secretary  concerned  shall  define  “reasonably 
available.”  While  so  assigned,  the  following  persons  are  not  reasonably  available  to  serve  as  individual  military 
counsel  because  of  the  nature  of  their  duties  or  positions: 

(A)  A  general  or  flag  officer; 

(B)  A  trial  or  appellate  military  judge; 

(C)  A  trial  counsel: 

(D)  An  appellate  defense  or  government  counsel; 

(E)  A  principal  legal  advisor  to  a  command,  organization,  or  agency  and,  when  such  command,  orga¬ 
nization,  or  agency  has  general  court-martial  jurisdiction,  the  principal  assistant  of  such  an  advisor; 
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(F)  An  instructor  or  student  at  a  service  school  or  academy; 

(G)  A  student  at  a  college  or  university; 

(H)  A  member  of  the  staff  of  the  Judge  Advocate  General  of  the  Army.  Navy,  or  Air  Force,  the  Chief 
Counsel  of  the  Coast  Guard,  or  the  Director,  Judge  Advocate  Division.  Headquarters.  Marine  Corps. 

The  Secretary  concerned  may  determine  other  persons  to  be  not  reasonably  available  because  of  the  nature  or 
responsibilities  of  their  assignments,  geographic  considerations,  exigent  circumstances,  or  military  necessity.  A 
person  who  is  a  member  of  an  armed  force  different  from  that  of  which  the  accused  is  a  member  shall  be 
reasonably  available  to  serve  as  individual  military  counsel  for  such  accused  to  the  same  extent  as  that  person 
is  available  to  serve  as  individual  military  counsel  for  an  accused  in  the  same  armed  force  as  the  person  requested. 
The  Secretary  concerned  may  prescribe  circumstances  under  which  exceptions  may  be  made  to  the  prohibitions 
in  this  subsection  when  merited  by  the  existence  of  an  attorney-client  relationship  regarding  matters  relating  to 
a  charge  in  question.  However,  if  the  attorney-client  relationship  arose  solely  because  the  counsel  represented 
the  accused  on  review  under  Article  70.  this  exception  shall  not  apply. 

(2)  Procedure.  Subject  to  this  subsection,  the  Secretary  concerned  shall  prescribe  procedures  for  determining 
whether  a  requested  person  is  "reasonably  available"  to  act  as  individual  military  counsel.  Requests  for  an 
individual  military  counsel  shall  be  made  by  the  accused  or  the  detailed  defense  counsel  through  the  trial  counsel 
to  the  convening  authority.  If  the  requested  person  is  among  those  not  reasonably  available  under  subsection 

(b)(1)  of  this  rule  or  under  regulations  of  the  Secretary  concerned,  the  convening  authority  shall  deny  the  request 
and  notify  the  accused  jnlcss  the  accused  asserts  that  there  is  an  existing  attorney-client  relationship  regarding 
a  charge  in  question  or  that  the  person  requested  will  not,  at  the  time  of  the  trial  or  investigation  for  which 
requested,  be  among  those  so  listed  as  not  reasonably  available.  If  the  accused’s  request  makes  such  a  claim, 
or  if  the  person  is  not  among  those  so  listed  as  not  reasonably  available,  the  convening  authority  shall  forward 
the  request  to  the  commander  or  head  of  the  organization,  activity,  or  agency  to  which  the  requested  person  is 
assigned.  That  authority  shall  make  an  administrative  determination  whether  the  requested  person  is  reasonably 
available  in  accordance  with  the  procedure  prescribed  by  the  Secretary  concerned.  This  determination  is  a  matter 
within  the  sole  discretion  of  that  authority.  An  adverse  determination  may  be  reviewed  upon  request  of  the 
accused  through  that  authority  to  the  next  higher  commander  or  level  of  supervision,  but  no  administrative  review 
may  be  made  which  requires  action  at  the  departmental  or  higher  level. 

(3)  Excusal  of  detailed  counsel.  If  the  accused  is  represented  by  individual  military  counsel,  detailed  defense 
counsel  shall  normally  be  excused.  The  authority  who  detailed  the  defense  counsel,  as  a  matter  of  discretion, 
may  approve  a  request  from  the  accused  that  detailed  defense  counsel  shall  act  as  associate  counsel.  The  action 
of  the  authority  who  detailed  the  counsel  is  subject  to  review  only  for  abuse  of  discretion. 


Discussion 


A  request  uttder  subsection  <bK3)  should  be  considered  in 
light  of  the  general  statutory  policy  that  the  accused  is  not 
entitled  to  be  represented  by  more  than  one  military  counsel. 
Among  the  factors  that  may  be  considered  in  the  exercise  of 
discretion  are  the  seriousness  of  the  case,  retention  of  civilian 


defense  counsel,  complexity  of  legal  or  factual  issues,  and  the 
detail  of  additional  trial  counsel. 

See  R.C.M.  90.3(b)(6)  and  906(b)(2)  as  to  motions  con¬ 
cerning  denial  of  a  request  for  individual  military  counsel  or 
retention  of  detailed  counsel  as  as.s(x;iate  counsel. 


(c)  Excusal  or  withdrawal.  Except  as  otherwise  provided  in  R.C.M.  505(d)(2)  and  subsection  (b)(3)  of  this  rule, 
defense  counsel  may  be  excused  only  with  the  express  consent  of  the  accused,  or  by  the  military  judge  upon 
application  for  withdrawal  by  the  defense  counsel  for  good  cause  shown. 

(d)  Waiver.  The  accused  may  expressly  waive  the  right  to  be  represented  by  counsel  and  may  thereafter  conduct 
the  defense  personally.  Such  waiver  shall  be  accepted  by  the  military  judge  only  if  the  military  judge  finds  that 
the  accused  is  competent  to  understand  the  disadvantages  of  self-representation  and  that  the  waiver  is  voluntary 
and  understanding.  The  military  judge  may  require  that  a  defense  counsel  remain  present  even  if  the  accused 
waives  counsel  and  conducts  the  defense  personally.  The  right  of  the  accused  to  conduct  the  defense  personally 
may  be  revoked  if  the  accused  is  disruptive  or  fails  to  follow  basic  rules  of  decorum  and  procedure. 


*! 


ti 


R.C.M.  506(e) 

(e)  Nonlawyer  present.  Subject  to  the  discretion  of  the  military  judge,  the  accused  may  have  present  and  seated 
at  the  counsel  table  for  purpose  of  consultation  persons  not  qualified  to  serve  as  counsel  under  R.C.M.  502. 

Discussion 

See  also  Mil.  R  Evid.  615  if  (he  peison  is  a  ptKential  witness  in  the  ease 
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CHAPTER  VI.  REFERRAL,  SERVICE,  AMENDMENT,  AND  WITHDRAWAL  OF  CHARGES 


Rule  601.  Referral 

(a)  In  general.  Referral  is  the  order  of  a  convening  authority  that  charges  against  an  accused  will  be  tried  by  a 
specified  court-martial. 

Discussion 

Referral  of  charges  requires  three  elements:  a  convening  IV  as  to  disposition);  and  a  court-martial  convened  by  that 

authority  who  is  authorized  to  convene  the  court-martial  and  is  convening  authority  or  a  predecessor  isee  R.C.M.  504). 

not  disqualified  free  R.C.M.  60l<b)  and  (c)).  preferred  charges  If  trial  would  be  warranted  but  would  be  detrimental  to 

which  have  been  received  by  the  convening  authority  fordis-  the  prosecution  of  a  war  or  inimical  to  national  security,  see 

position  (see  R.C.M.  307  as  to  preferral  of  charges  and  Chapter  R.C.M.  401(d)  and  407(b). 


(b)  Who  may  refer.  Any  convening  authority  may  refer  charges  to  a  court-martial  convened  by  that  convening 
authority  or  a  predecessor,  unless  the  power  to  do  so  has  been  withheld  by  superior  competent  authority. 


Discussion 

See  R.C.M.  306(a),  403,  404,  407,  and  504.  the  convening  authority  or  otherwise  under  the  convening  au- 

The  convening  authority  may  be  of  any  command,  in-  thority's  control  to  assure  the  appearance  of  the  accused  at  trial, 

eluding  a  command  different  from  that  of  the  accused,  but  as  The  convening  authority's  power  over  the  accused  may  be  based 

a  practical  matter  the  accused  must  be  subject  to  the  orders  of  upon  agreements  between  the  commanders  concerned 


(c)  Disqualification.  An  accuser  may  not  refer  charges  to  a  general  or  special  court-martial. 


Discussion 

Convening  authorities  are  not  disqualified  from  referring  petent  authority  superior  in  rank  or  command  See  R.C.M. 

charges  by  prior  participation  in  the  same  case  except  when  40)(c)  concerning  actions  which  the  superior  may  take 

they  have  acted  as  accuser.  For  a  definition  of  "accuser."  see  See  R.C.M  1302  for  rules  relating  to  convening  summary 

Article  1(9).  A  convening  authority  who  is  disqualified  may  couns-martial. 

forward  the  charges  and  allied  papers  for  disposition  by  com- 


(d)  When  charges  may  be  referred. 

(1)  Basis  for  referral.  If  the  convening  authority  finds  or  is  advised  by  a  judge  advocate  that  there  are 
reasonable  grounds  to  believe  that  an  offense  triable  by  a  court-martial  has  been  committed  and  that  the  accused 
committed  it,  and  that  the  specification  alleges  an  offense,  the  convening  authority  may  refer  it.  The  finding 
may  be  based  on  hearsay  in  whole  or  in  part.  The  convening  authority  or  judge  advocate  may  consider  information 
from  any  source  and  shall  not  be  limited  to  the  information  reviewed  by  any  previous  authority,  but  a  case  may 
not  be  referred  to  a  general  court-martial  except  in  compliance  with  subsection  (d)(2)  of  this  rule.  The  convening 
authority  or  judge  advocate  shall  not  be  required  before  charges  are  referred  to  resolve  legal  issues,  including 
objections  to  evidence,  which  may  arise  at  trial. 
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Discussion 

For  a  discussion  of  selection  among  alternative  disposi-  convening  authority  should  consider  the  options  and  consid- 
tions,  see  R.C.M.  .f()6.  The  convening  authority  is  not  obliged  eralions  under  R.C  M  306  in  exercising  the  discretion  to  refer 
to  refer  all  charges  which  the  evidence  might  support.  The 


(2)  General  courts-martial.  The  convening  authority  may  not  refer  a  specification  under  a  charge  to  a 
general  court-martial  unless  — 

(A)  There  has  been  substantial  compliance  with  the  pretrial  investigation  requirements  of  R.C.M.  405; 
and 

(B)  The  convening  authority  has  received  the  advice  of  the  staff  judge  advocate  required  under  R.C.M. 
406. 

These  requirements  may  be  waived  by  the  accused. 

Discussion 

R.C.M.  201(f)(2)(C)  concerning  limitations  on  referral  See  R.C.M.  1301(c)  concerning  limitations  on  the  referral 

of  capital  offenses  to  special  courts-martial.  See  R.C.M.  103(3)  of  certain  ca.ses  to  summary  courts-manial 
for  the  definition  of  a  capital  offense. 


(e)  How  charges  shall  be  referred. 

(1)  Order,  instructions.  Referral  shall  be  by  the  personal  order  of  the  convening  authority.  The  convening 
authority  may  include  proper  instructions  in  the  order. 


Discussion 


Referral  Is  ordinarily  evidenced  by  an  indorsement  on  the 
charge  sheet.  Although  the  Indorsement  should  be  completed 
on  all  copies  of  the  charge  sheet,  only  the  original  must  be 
signed.  The  signature  may  be  that  of  a  person  acting  by  the 
order  or  direction  of  the  convening  authority.  In  such  a  case 
the  signature  element  must  reflect  the  signer's  authority. 

If.  for  any  reason,  charges  are  referred  to  a  court-manial 
different  from  that  to  which  they  were  originally  referred,  the 
new  referral  is  ordinarily  made  by  a  new  indorsement  attached 
to  the  original  charge  sheet.  The  previous  indorsement  should 
be  lined  out  and  initialed  by  the  person  signing  the  new  referral. 
The  original  indorsement  should  not  be  obliterated.  See  al.w 
R.C.M  604. 

If  the  only  officer  present  in  a  command  refers  the  charges 
to  a  summary  court-martial  and  serves  as  the  summary  court- 
martial  under  R.C.M.  1302.  the  indorsement  should  be  com¬ 
pleted  with  the  additional  comment,  "only  officer  present  in 
the  command." 

The  convening  authority  may  instruct  that  the  charges  against 


the  accused  be  tried  with  certain  other  charges  against  the  ac¬ 
cused.  See  subsection  (2)  below. 

The  convening  authority  may  instruct  that  charges  against 
one  accused  be  referred  for  joint  or  common  trial  with  another 
accused.  See  subsection  (3)  below. 

Capital  offenses  may  be  referred  as  noncapital  if  the  death 
penalty  is  not  mandatory  When  a  convening  authority  has  dis¬ 
cretion  to  refer  a  capital  case  as  noncapital,  the  convening 
authority  should  be  guided  by  the  criteria  for  adjudging  capital 
punishment  found  at  R.C  M  1004 

The  convening  authority  may  acknowledge  by  an  instruc¬ 
tion  that  no  bad-conduct  discharge  may  be  adjudged  when  the 
prerequisites  for  a  bad-conduct  discharge  under  Article  19  will 
not  be  met.  See  R.C.M  20l(0(2)(B)(ii).  For  example,  this 
instruction  may  be  given  when  a  court  reporter  is  not  detailed. 

Any  special  instructions  must  be  stated  in  the  referral  in¬ 
dorsement 

When  the  charges  have  been  referred  to  a  court-martial, 
the  indorsed  charge  sheet  and  allied  papers  should  be  promptly 
transmuted  to  the  trial  counsel 


(2)  Joinder  of  offenses.  In  the  discretion  of  the  convening  authority,  two  or  more  offenses  charged  against 
an  accused  may  be  referred  to  the  same  court-martial  for  trial,  whether  serious  or  minor  offenses  or  both, 
regardless  whether  related.  Additional  charges  may  be  joined  with  other  charges  for  a  single  trial  at  any  time 
before  arraignment  if  all  necessary  procedural  requirements  concerning  the  additional  charges  have  been  complied 
with.  After  arraignment  of  the  accused  upon  charges,  no  additional  charges  may  be  referred  to  the  same  trial 
without  consent  of  the  accused. 


R.C.M.  603<b) 

Discussion 

Ordinarily  all  known  charges  should  be  referred  to  a  single  court-martial 

(3)  Joinder  of  accused.  Allegations  against  two  or  more  accused  may  be  referred  for  joint  trial  if  the  accused 
are  alleged  to  have  participated  in  the  same  act  or  transaction  or  in  the  same  series  of  acts  or  transa'  tions 
constituting  an  offense  or  offenses.  Such  accused  may  be  charged  in  one  or  more  specifications  together  or 
separately,  and  every  accused  need  not  be  charged  in  each  specification.  Related  allegations  against  two  or  more 
accused  which  may  be  proved  by  substantially  the  same  evidence  may  be  referred  to  a  common  trial. 

Discussion 

A  joint  offense  is  one  committed  by  two  or  more  persons  arately  is  essentially  the  same,  even  though  the  offenses  were 

acting  together  with  a  common  intent.  Joint  offenses  may  be  not  jointly  committed.  See  R.C.M.  .r07(cU5l  Discussion.  Con- 

referred  for  joint  trial,  along  with  all  related  offenses  against  vening  authorities  should  consider  that  joint  and  common  trials 

each  of  the  accused.  A  common  trial  may  be  used  when  the  may  be  complicated  by  procedural  and  evidcntiarv  rules, 

evidence  of  several  offenses  committed  by  several  accused  sep- 


(0  Superior  convening  authorities.  Except  as  otherwise  provided  in  these  rules,  a  superior  competent  authority 
may  cause  charges,  whether  or  not  referred,  to  be  transmitted  to  that  authority  for  further  consideration,  including, 
if  appropriate,  referral. 


Rule  602.  Service  of  charges 


The  trial  counsel  detailed  to  the  court-martial  to  which  charges  have  been  referred  for  trial  shall  cause  to  be 


served  upon  each  accused  a  copy  of  the  charge  sheet,  in  time  of  peace,  no  person  may.  over  objection,  be 
brought  to  trial — including  an  Article  39(a)  session — before  a  general  court-martial  within  a  period  of  five  days 
after  service  of  charges,  or  before  a  special  court-martial  within  a  period  of  three  days  after  service  of  charges. 


In  computing  these  periods,  the  date  of  service  of  charges  and  the  date  of  trial  are  excluded;  holidays  and  Sundays 


are  included. 


Discussion 


Trial  counsel  should  comply  with  this  rule  immediately 
upon  receipt  of  the  charges.  Whenever  after  service  the  charges 
are  amended  or  changed  the  trial  counsel  must  give  notice  of 
the  changes  to  the  defense  counsel .  Whenever  such  amendments 
or  changes  add  a  new  party,  a  new  offense,  or  substantially 
new  allegations,  the  charge  sheet  so  amended  or  changed  must 
be  served  anew.  See  also  R.C.M.  603. 


Service  may  be  made  only  upon  the  accused;  substitute 
service  upon  defen.se  counsel  is  insufficient.  The  trial  counsel 
should  promptly  inform  the  defense  counsel  when  charges  have 
been  served. 

If  the  accused  has  questions  when  served  with  charges, 
the  accused  should  be  told  to  discuss  the  matter  with  defense 
counsel . 


Rule  603.  Changes  to  charges  and  specifications 

(a)  Minor  changes  defined.  Minor  changes  in  charges  and  specifications  are  any  except  those  which  add  a  party, 
offense,  or  substantial  matter  not  fairly  included  in  those  previously  preferred,  or  which  are  likely  to  mislead 
the  accused  as  to  the  offenses  charged. 

Discussion 

Minor  changes  include  those  necessary  to  correct  inarf  fully  riousness  of  an  offense,  as  when  the  value  of  an  allegedly  stolen 

drafted  or  redundant  specifications;  to  correct  a  misnaming  of  item  in  a  larceny  specification  is  reduced,  or  when  a  desertion 

the  accused;  to  allege  the  proper  article;  or  to  correct  other  slight  specification  is  amended  to  allege  only  unauthorized  absence 

errors.  Minor  changes  also  include  those  which  reduce  the  se- 


(b)  Minor  changes  before  arraignment.  Any  person  forwarding,  acting  upon,  or  prosecuting  charges  on  behalf 
of  the  United  States  except  an  investigating  officer  appointed  under  R.C.M.  405  may  make  minor  changes  to 
charges  or  specifications  before  arraignment. 
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Discussion 


Charges  forwarded  or  referred  for  trial  should  be  free  from 
defects  of  form  and  substance.  Minor  errors  may  be  corrected 
and  the  charge  may  be  redrafted  w  ithout  being  sworn  anew  by 
the  accuser.  Other  changes  should  be  signed  and  sworn  to  by 
an  accuser.  All  changes  in  the  charges  should  be  initialed  by 


the  person  who  makes  them  A  trial  counsel  acting  under  this 
provision  ordinarily  should  consult  with  the  convening  authority 
before  making  any  changes  which,  even  though  minor,  change 
the  nature  or  seriousness  of  the  offense 


(c)  Minor  changes  after  arraignment.  After  arraignment  the  military  judge  may,  upon  motion,  permit  minor 
changes  in  the  charges  and  specifications  at  any  time  before  findings  are  announced  if  no  substantial  right  of 
the  accused  is  prejudiced. 

(d)  Major  changes.  Changes  or  amendments  to  charges  or  specifications  other  than  minor  changes  may  not  be 
made  over  the  objection  of  the  accused  unless  the  charge  or  specification  affected  is  preferred  anew. 


Discussion 


If  there  has  been  a  major  change  or  amendment  over  the 
accused's  objection  to  a  charge  already  referred,  a  new  referral 
is  necessary.  Similarly,  in  the  case  of  a  general  court-martial, 
a  new  investigation  under  R.C.M  405  will  be  necessary  if  the 
charge  as  amended  or  changed  was  not  covered  in  the  pnor 


investigation  If  the  substance  of  the  charge  or  specification  as 
amended  or  changed  has  not  been  referred  or.  in  the  case  of  a 
general  court-martial,  investigated,  a  new  referral  and,  if  ap¬ 
propriate,  investigation  are  necessary.  When  charges  are  re- 
refeired,  they  must  be  served  anew  under  R.C.M.  602. 


Rule  604.  Withdrawal  of  charges 

(a)  Withdrawal.  The  convening  authority  or  a  superior  competent  authority  may  for  any  reason  cause  any  charges 
or  specifications  to  be  withdrawn  from  a  court-martial  at  any  time  before  findings  are  announced. 


Discussion 


Charges  which  are  withdrawn  from  a  court-martial  should 
be  dismissed  (see  R.C.M.  401(c)il))  unless  it  is  intended  to 
refer  them  anew  promptly  or  to  forward  them  to  another  au¬ 
thority  for  disposition. 

Charges  should  not  be  withdrawn  from  a  court-martial 
arbitrarily  or  unfairly  to  an  accused.  See  also  subsection  (bl  of 
this  rule. 

Some  or  all  charges  and  specifications  may  be  withdrawn. 
\n  a  joint  or  common  trial  the  withdrawal  may  be  limited  to 
charges  against  one  or  some  of  the  accused. 

Charges  which  have  been  properly  referred  to  a  court- 
martial  may  be  withdrawn  only  by  the  direction  of  the  convening 


authority  or  a  superior  competent  authority  in  the  exercise  of 
that  officer's  independent  judgment.  When  directed  to  do  so  by 
the  convening  authority  or  a  superior  competent  authority,  trial 
counsel  may  withdraw  charges  or  specifications  by  lining  out 
the  affected  charges  or  specifications,  renumbering  remaining 
charges  or  specifications  as  necessary,  and  initialing  the  changes. 
Charges  and  specifications  withdrawn  before  commencement 
of  trial  will  not  be  brought  to  the  attention  of  the  members. 
When  charges  or  specifications  are  withdrawn  after  they  have 
come  to  the  attention  of  the  members,  the  military  judge  must 
instruct  them  that  the  withdrawn  charges  or  specifications  may 
not  be  considered  for  any  reason. 


(b)  Referral  of  withdrawn  charges.  Charges  which  have  been  withdrawn  from  a  court-martial  may  be  referred 
to  another  court-martial  unless  the  withdrawal  was  for  an  improper  reason.  Charges  withdrawn  after  the  intro¬ 
duction  of  evidence  on  the  general  issue  of  guilt  may  be  referred  to  another  court-martial  only  if  the  withdrawal 
was  necessitated  by  urgent  and  unforeseen  military  necessity. 


Discussion 


See  also  R.C.M.  915  (Mistrial). 

When  charges  which  have  been  withdrawn  from  a  court- 
martial  are  referred  to  another  court-martial,  the  reasons  for  the 
withdrawal  and  later  referral  should  be  included  in  (he  record 
of  the  later  court-martial,  if  the  later  referral  is  more  onerous 
to  the  accused.  Therefore,  if  further  prosecution  is  contemplated 
at  the  time  of  the  withdrawal,  the  reasons  for  the  withdrawal 
should  be  included  in  or  attached  to  the  record  of  (he  earlier 
proceeding. 


Improper  reasons  for  withdrawal  include  an  intent  to  in¬ 
terfere  with  the  free  exercise  by  the  accused  of  constitutional 
or  codal  rights,  or  with  the  impartiality  of  a  court-martial.  A 
withdrawal  is  improper  if  it  was  not  directed  personally  and 
independently  by  the  convening  authority  or  by  a  superior  com¬ 
petent  authority. 

Wbelhct  the  reason  for  a  withdrawal  is  proper,  for  purposes 
of  the  propriety  of  a  later  referral,  depends  in  part  on  the  stage 
in  the  proceedings  at  which  the  withdrawal  takes  place.  Before 


R.C.M.  604<b) 


arraignment,  there  are  many  reasons  for  a  withdrawal  which 
will  not  preclude  another  referral.  These  include  receipt  of  ad¬ 
ditional  charges,  absence  of  the  accused,  reconsideration  by  the 
convening  authority  or  by  a  superior  competent  authority  of  the 
seriousness  of  the  offenses,  questions  concerning  the  mental 
capacity  of  the  accused,  and  routine  duty  rotation  of  the  per¬ 
sonnel  con.stituting  the  court-martial  Charges  withdrawn  after 


arraignment  may  be  referred  to  another  court-martial  under  some 
circumstances  For  example,  it  is  permissible  to  refer  charges 
which  were  w  ithdrawn  pursuant  to  a  pretrial  agreement  it  the 
accused  fails  to  fulfill  the  terms  of  the  agreement  See  R  C  M 
705.  Charges  withdrawn  after  some  evidence  on  the  general 
issue  of  guilt  IS  introduced  may  be  re-referred  only  under  the 
narrow  circumstances  described  in  tbs  rule 
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Rule  701 .  Discovery 

(a)  Disclosure  by  the  trial  counsel.  Except  as  otherwise  provided  in  subsections  (f)  and  (g)(2)  of  this  rule,  the 
trial  counsel  shall  provide  the  following  information  or  matters  to  the  defense — 

( 1 )  Papers  accompan\in)>  charges:  convening  orders:  statements.  As  soon  as  practicable  after  service  of 
charges  under  R.C.M.  602,  the  trial  counsel  shall  provide  the  defense  with  copies  of.  or.  if  extraordinary 
circumstances  make  it  impracticable  to  provide  copies,  permit  the  defense  to  inspect; 

(A)  Any  paper  w'hich  accompanied  the  charges  when  they  were  referred  to  the  court-martial,  including 
papers  sent  with  charges  upon  a  rehearing  or  new  trial; 

(B)  The  convening  order  and  any  amending  orders;  and 

(C)  Any  sworn  or  signed  statement  relating  to  an  offense  charged  in  the  case  which  is  in  the  possession 
of  the  trial  counsel. 

(2)  Documents,  tangible  objects,  reports.  After  service  of  charges,  upon  request  of  the  defense,  the  Gov¬ 
ernment  shall  permit  the  defense  to  inspect; 

(A)  Any  books,  papers,  documents,  photographs,  tangible  objects,  building.s.  or  places,  or  copies  or 
portions  thereof,  which  are  within  the  possession,  custody,  or  control  of  military  authorities,  and 
which  are  material  to  the  preparation  of  the  defense  or  are  intended  for  use  by  the  trial  counsel  as 
evidence  in  the  prosecution  case-in-chief  at  trial,  or  were  obtained  from  or  belong  to  the  accused; 
and 

(B)  Any  results  or  reports  of  physical  or  mental  examinations,  and  of  scientific  tests  or  experiments,  or 
copies  thereof,  which  are  within  the  possession,  custody,  or  control  of  military  authorities,  the 
existence  of  which  is  known,  or  by  the  exercise  of  due  diligence  may  become  known,  to  the  trial 
counsel,  and  which  are  material  to  the  preparation  of  the  defense  or  are  intended  for  use  by  the  trial 
counsel  as  evidence  in  the  prosecution  case-in-chief  at  trial. 

Discussion 

For  specific  rules  concerning  certain  mental  examinations  of  the  accused  see  R.C  M,  706  and  Mil.  R.  Evid.  302. 

(3)  Witnesses.  Before  the  beginning  of  trial  on  the  merits  the  trial  counsel  shall  notify  the  defense  of  the 
names  and  addresses  of  the  witnesses  the  trial  counsel  intends  to  call: 

(A)  In  the  prosecution  case-in-chief;  and 

(B)  To  rebut  a  defense  of  alibi  or  lack  of  mental  responsibility,  when  trial  counsel  has  received  timely 
notice  under  subsection  (b)(1)  or  (2)  of  this  rule. 

Discussion 

Such  notice  should  be  in  writing  except  when  impracticable. 

(4)  Prior  convictions  of  accused  offered  on  the  merits.  Before  arraignment  the  trial  counsel  shall  notify  the 
defense  of  any  records  of  prior  civilian  or  court-martial  convictions  of  the  accused  of  which  the  trial  counsel  is 
aware  and  which  the  trial  counsel  may  offer  on  the  merits  for  any  purpose,  including  impeachment,  and  shall 
permit  the  defense  to  inspect  such  records  when  they  are  in  the  trial  counsel’s  possession. 

(5)  Information  to  he  offered  at  .sentencing.  Upon  request  of  the  defense  the  trial  counsel  shall: 
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(A)  Permit  the  defense  to  inspect  such  written  material  as  will  be  presented  by  the  prosecution  at  the 
presentencing  proceedings;  and 

(B)  Notify  the  defense  of  the  names  and  addresses  of  the  witnesses  the  trial  counsel  intends  to  call  at 
the  presentencing  proceedings  under  R.C.M.  lOOKb). 

(6)  Evidence  favorable  to  the  defense.  The  trial  counsel  shall,  as  soon  as  practicable,  disclose  to  the  defense 
the  existence  of  evidence  known  to  the  trial  counsel  which  reasonably  tends  to: 

(A)  Negate  the  guilt  of  the  accused  of  an  offense  charged; 

(B)  Reduce  the  degree  of  guilt  of  the  accused  of  an  offense  charged;  or 

(C)  Reduce  the  punishment. 


Discussion 


in  addition  to  the  matters  required  to  be  disclosed  under 
subsection  (a)  of  this  rule,  the  Government  is  required  to  notify 
the  defense  of  or  provide  to  the  defense  certain  information 
under  other  rules.  Mil.  R.  Evid.  506  covers  the  disclosure  of 
unclassified  information  which  is  under  the  control  of  the  Gov¬ 
ernment.  Mil.  R.  Evid.  505  covers  disclosure  of  classified  in¬ 
formation. 

Other  R.C.M.  and  Mil.  R.  Evid.  concern  disclosure  of 
other  specific  matters.  See  R.C.M.  308  (identification  of  ac¬ 
cuser).  405  (report  of  Article  32  investigation).  706(c)(3)(B) 
(mental  examination  of  accused).  9I4  (production  of  certain 
statements),  and  I004(b)(  I )  (aggravating  circumstances  in  cap¬ 
ital  cases);  Mil.  R.  Evid.  301(c)(2)  (notice  of  immunity  or 
leniency  to  witnesses),  302  (mental  examination  of  accused). 
304(d)(1)  (statements  by  accused),  31 1(d)(1)  (evidence  seized 
from  accused),  321(c)(1)  (evidence  based  on  lineups),  507 


(identity  of  informants).  612  (memoranda  used  to  refresh  rec¬ 
ollection).  and  613(a)  (prior  inconsistent  statements). 

Requirements  for  notice  of  intent  to  use  certain  evidence 
are  found  in;  Mil.  R.  Evid.  20IA(b)  (judicial  notice  of  foreign 
law).  301(c)(2)  (immunized  witnesses).  304(d)(2)  (notice  of 
intent  to  use  undisclosed  confessions),  304(f)  (testimony  of 
accused  for  limited  purpose  on  confession).  31 1(d)(2)(B)  (no¬ 
tice  of  intent  to  use  undisclosed  evidence  seized).  31 1(f)  (tes¬ 
timony  of  accused  for  limited  purpose  on  seizures).  321(c)(2)(B) 
(notice  of  intent  to  use  undisclosed  line-up  evidence),  321(e) 
(testimony  of  accused  for  limited  purpose  on  line-ups).  412(c)(1) 
and  (2)  (intent  of  defense  to  use  evidence  of  sexual  misconduct 
by  a  victim);  505(h)  (intent  to  disclose  classified  information). 
506(h)  (intent  to  disclose  privileged  government  information), 
and  609(b)  (intent  to  impeach  with  conviction  over  10  years 
old). 


(b)  Disclosure  by  the  defense.  Except  as  otherwise  provided  in  subsections  (0  and  (g)(2)  of  this  rule,  the  defense 
shall  provide  the  following  information  to  the  trial  counsel — 

(1)  Notice  of  alibi.  The  defense  shall  notify  the  trial  counsel  before  the  beginning  of  trial  on  the  merits  of 
its  intent  to  offer  a  defense  of  alibi.  Such  notice  by  the  defense  shall  disclose  the  specific  place  or  places  at 
which  the  defense  claims  the  accused  to  have  been  at  the  time  of  the  alleged  offense  and  the  names  and  addresses 
of  the  witnesses  upon  whom  the  accused  intends  to  rely  to  establish  such  alibi. 

Discussion 

If  the  defense  needs  more  detail  as  to  the  time,  date,  or  a  bill  of  paniculars  See  R  C  M  906(b)(6). 
place  of  the  offense  to  comply  with  this  rule,  it  should  request 


(2)  Mental  responsibility.  If  the  defense  intends  to  rely  upon  the  defense  of  lack  of  mental  responsibility 
or  to  introduce  expert  testimony  relating  to  a  mental  disease,  defect,  or  other  condition  bearing  upon  the  guilt 
of  the  accused,  the  defense  shall,  before  the  beginning  of  trial  on  the  merits,  notify  the  trial  counsel  of  such 
intention. 


Discussion 

Scf  R.C.M.  916(k)  concerning  the  defense  of  lack  of  men-  accused  See  Mi)  R  Evid  .302  concerning  statemenls  by  the 

tal  re.sponsibility  or  partial  mental  responsibility.  See  R  C  M  accused  dunng  such  inquiries 

706  concerning  inquiries  into  the  mental  responsibility  of  the 


(3)  Documents  and  tangible  objects.  If  the  defen.se  requests  disclosure  under  subsection  (a)(2)(A)  of  this 
rule,  upon  compliance  with  such  request  by  the  Government,  the  defense,  on  request  of  the  trial  counsel,  shall 
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permit  the  trial  counsel  to  inspect  books,  papers,  documents,  photographs,  tangible  objects,  or  copies  or  portions 
thereof,  which  are  within  the  possession,  custody,  or  control  of  the  defense  and  which  the  defense  intends  to 
introduce  as  evidence  in  the  defense  case-in-chief  at  trial. 

(4)  Reports  of  examination  and  tests.  If  the  defense  requests  disclosure  under  subsection  (a)(2)(B)  of  this 
rule,  upon  compliance  with  such  request  by  the  Government,  the  defense,  on  request  of  the  trial  counsel,  shall 
(except  as  provided  in  R.C.M.  706  and  Mil.  R.  Evid.  302)  permit  the  trial  counsel  to  inspect  any  results  or 
reports  of  physical  or  mental  examinations  and  of  scientific  tests  or  experiments  made  in  connection  with  the 
particular  case,  or  copies  thereof,  which  are  within  the  possession,  custody,  or  control  of  the  defense  which  the 
defense  intends  to  introduce  as  evidence  in  the  defense  case-in-chief  at  trial  or  which  were  prepared  by  a  witness 
whom  the  defense  intends  to  call  at  trial  when  the  results  or  reports  relate  to  that  witness'  testimony. 

(5)  Inadmissibility’  of  withdrawn  defense.  If  an  intention  to  rely  upon  a  defense  under  subsection  (b)(1)  or 
(2)  of  this  rule  is  withdrawn,  evidence  of  such  intention  and  disclosures  by  the  accused  or  defense  counsel  made 
in  connection  with  such  intention  is  not  admissible  in  any  court-martial  against  the  accused  who  gave  notice  of 
the  intention. 


Discussion 


In  addition  to  the  matters  covered  in  subsection  (b)  of  this 
rule,  defense  counsel  is  required  to  give  notice  or  disclose 
evidence  under  certain  Military  Rules  of  Evidence.  Mil.  R. 
Evid,  201  Alb)  (judicial  notice  of  foreign  law),  .104(f)  (testimony 
by  the  accused  for  a  limited  purpose  in  relation  to  a  confession), 
31  Kb)  (same,  search).  32Ke)  (same,  lineup),  412(c)(1)  and  (2) 


(intent  to  offer  evidence  of  sexual  misconduct  by  a  victim). 
505(h)  (intent  to  disclose  classified  information).  506(h)  (intent 
todi.sclose  privileged  government  information),  and  609(b)  (in¬ 
tent  to  impeach  a  witness  with  a  conviction  older  than  10  years). 
612(2)  (writing  used  to  refresh  recollection),  and  613(a)  (prior 
inconsistent  statements). 


(c)  Failure  to  call  witness.  The  fact  that  a  witness’  name  is  on  a  list  of  expected  or  intended  witnesses  provided 
to  an  opposing  party,  whether  required  by  this  rule  or  not,  shall  not  be  ground  for  comment  upon  a  failure  to 
call  the  witness. 

(d)  Continuing  duty’  to  disclose.  If.  before  or  during  the  court-martial,  a  party  discovers  additional  evidence  or 
material  previously  requested  or  required  to  be  produced,  which  is  subject  to  discovery  or  inspection  under  this 
rule,  that  party  shall  promptly  notify  the  other  party  or  the  military  judge  of  the  existence  of  the  additional 
evidence  or  material. 

(e)  Access  to  witnesses  and  evidence.  Each  party  shall  have  adequate  opportunity  to  prepare  its  case  and  equal 
opportunity  to  interview  witnesses  and  inspect  evidence.  No  party  may  unreasonably  impede  the  access  of  another 
party  to  a  witness  or  evidence. 

(f)  Information  not  subject  to  disclosure.  Nothing  in  this  rule  shall  be  construed  to  require  the  disclosure  of 
information  protected  from  disclosure  by  the  Military  Rules  of  Evidence.  Nothing  in  this  rule  shall  require  the 
disclosure  or  production  of  notes,  memoranda,  or  similar  working  papers  prepared  by  counsel  and  counsel's 
assistants  and  representatives. 

(g)  Regulation  of  discovery. 

(1)  Time,  place,  and  manner.  The  military  judge  may,  consi.stent  with  this  rule,  specify  the  time,  place, 
and  manner  of  making  discovery  and  may  prescribe  such  terms  and  conditions  as  are  just. 

(2)  Protective  and  modifying  orders.  Upon  a  sufficient  showing  the  military  judge  may  at  aiiy  time  order 
that  the  discovery  or  inspection  be  denied,  restricted,  or  deferred,  or  make  such  other  order  as  is  appropriate. 
Upon  motion  by  a  party,  the  military  judge  may  permit  the  party  to  make  such  showing,  in  whole  or  in  part,  in 
writing  to  be  inspected  only  by  the  military  judge.  If  the  military  judge  grants  relief  after  such  an  ex  parte 
showing,  the  entire  text  of  the  party's  statement  shall  be  sealed  and  attached  to  the  record  of  trial  as  an  appellate 
exhibit.  Such  material  may  be  examined  by  reviewing  authorities  in  closed  proceedings  for  the  purpo.se  of 
reviewing  the  determination  of  the  military  judge, 

(3)  Failure  to  comply.  If  at  any  time  during  the  court-martial  it  is  brought  to  the  attention  of  the  military 
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judge  that  a  party  has  failed  to  comply  with  this  rule,  the  military  judge  may  take  one  or  more  of  the  following 
actions: 


(A)  Order  the  party  to  permit  discovery; 

(B)  Grant  a  continuance; 

(C)  Prohibit  the  party  from  introducing  evidence  or  raising  a  defense  not  disclosed;  and 

(D)  Enter  such  other  order  as  is  just  under  the  circumstances. 

This  rule  shall  not  limit  the  right  of  the  accused  to  testify  in  the  accused's  behalf. 


Discussion 


Factors  to  be  considered  in  detemimmt:  whether  to  erant 
an  exception  to  exclusion  under  subsection  I.'hC)  include  the 
extent  of  disadvantage  that  resulted  from  a  failure  to  disclose; 
the  reason  for  the  failure  to  disclose;  the  extent  to  whiefi  later 
events  mitigated  the  disadvantage  caused  by  the  failure  to  dis¬ 
close;  and  any  other  relevant  factors 


PriKCdures  governing  refusal  to  disclose  classified  infor¬ 
mation  are  in  Mil  R.  Evid.  .‘iO.S.  Procedures  governing  refusal 
to  disclose  other  government  information  are  in  Mil.  R.  Evid. 
.Stib  Procedures  governing  refusal  to  disclose  an  informant’s 
identity  are  in  Mil  R  Evid.  f07. 


(h)  Inspect.  As  used  in  this  rule  "inspect"  includes  the  right  to  photograph  and  copy. 


Rule  702.  Depositions 

(a)  In  general.  A  deposition  may  be  ordered  whenever,  after  preferral  of  charges,  due  to  exceptional  circumstances 
of  the  case  it  is  in  the  interest  of  justice  that  the  testimony  of  a  prospective  witness  be  taken  and  preserved  for 
use  at  an  investigation  under  Article  32  or  a  court-martial. 


Discussion 


A  deposition  is  the  out-of-court  testimony  of  a  witness 
under  oath  in  response  to  questions  by  the  parties,  which  is 
reduced  to  writing  or  recorded  on  videotape  or  audiotape  or 
similar  material.  A  deposition  taken  on  oral  examination  is  an 
oral  deposition,  and  a  deposition  taken  on  written  interrogatories 
is  a  written  deposition  Written  interrogatories  are  questions, 
prepared  by  the  prosecution,  defense,  or  both,  which  are  re¬ 
duced  to  writing  before  submission  to  a  w  itncss  whose  testimony 
is  to  be  taken  by  deposition.  The  answers,  reduced  to  writing 
and  properly  sworn  to.  constitute  the  deposition  testimony  of 
the  witness. 

Note  that  under  subsection  (il  of  this  rule  a  deposition  nxay 
be  taken  by  agreement  of  the  parties  without  necessity  of  an 
order. 

A  deposition  may  be  taken  to  preserve  the  testimony  of  a 
witness  who  is  likely  to  be  unavailable  at  the  investigation  under 
Article  32  (see  R.C.M.  405(g))  or  at  the  time  of  trial  {.see 
R.C.M.  703(b)).  Part  or  all  of  a  deposition,  so  far  as  otherwise 
admissible  under  the  Military  Rules  of  Evidence,  may  be  used 
on  the  merits  or  on  an  interlocutory  question  as  substantive 
evidence  if  the  witness  is  unavailable  under  Mil  R.  Evid.  804(a) 


except  that  a  deposition  may  be  admitied  in  a  capital  case  only 
upon  offer  by  the  defense.  See  Mil.  R.  Evid.  804(b)(  I ).  In  any 
case,  a  deposition  may  be  used  by  any  party  for  the  purpose  of 
contradicting  or  impeaching  the  testimony  of  the  deponent  a 
a  witness.  See  Mil.  R.  Evid.  613.  If  only  a  part  of  a  deposition 
is  offered  in  evidence  by  a  party,  an  adverse  party  may  require 
the  proponent  to  offer  all  which  is  relevant  to  the  part  offered, 
and  any  party  may  offer  other  parts.  See  Mil.  R.  Evid.  106. 

A  deposition  which  is  transcribed  is  ordinarily  read  to  the 
court-martial  by  the  party  offering  it.  See  also  subsection  (g)(3) 
of  this  rule.  The  transcript  of  a  deposition  may  not  be  inspected 
by  the  members.  Objections  may  be  made  to  testimony  in  a 
written  deposition  in  the  same  way  that  they  would  be  if  the 
testimony  were  offered  through  the  personal  appearance  of  a 
witness. 

Part  or  all  of  a  deposition  so  far  as  otherwise  admissible 
under  the  Military  Rules  of  Evidence  may  be  used  in  present¬ 
encing  proceedings  as  substantive  evidence  as  provided  in  R.C.M. 
1001. 

DD  Form  456  ( Interrogatories  and  Deposition )  may  be  used 
in  conjunction  with  this  rule. 


(b)  Who  may  order.  A  convening  authority  who  has  the  charges  for  disposition  or.  after  referral,  the  convening 
authority  or  the  military  judge  may  order  that  a  deposition  be  taken  on  request  of  a  party. 

(c)  Request  to  take  deposition. 

( 1 )  Submission  of  request.  At  any  time  after  charges  have  been  preferred,  any  party  may  request  in  writing 
that  a  deposition  be  taken. 
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Discussion 

A  copy  of  the  request  and  any  accompanying  papers  ordinarily  should  be  served  on  the  other  parties  when  the  request  is  submitted. 

(2)  Contents  of  request.  A  request  for  a  deposition  shall  include; 

(A)  The  name  and  address  of  the  person  whose  deposition  is  requested,  or,  if  the  name  of  the  person  is 
unknown,  a  description  of  the  office  or  position  of  the  person; 

(B)  A  statement  of  the  matters  on  which  the  person  is  to  be  examined; 

(C)  A  statement  of  the  reasons  for  taking  the  deposition;  and 

(D)  Whether  an  oral  or  written  deposition  is  requested. 

(3)  Action  on  request. 

(A)  In  general.  A  request  for  a  deposition  may  be  denied  only  for  good  cause. 

Discussion 

Good  cause  for  denial  includes;  failure  to  state  a  proper  of  unusual  circumstances,  such  as  improper  denial  of  a  witness 

ground  for  taking  a  deposition;  failure  to  show  the  probable  request  at  an  Article  32  hearing,  unavailability  of  an  essential 

relevance  of  the  witness’  testimony,  or  that  the  witness’  testi-  witness  at  an  Article  32  hearing,  or  when  the  Government  has 

mony  would  be  unnecessary.  The  fact  that  the  witness  is  or  improperly  impeded  defense  access  to  a  witness, 

will  be  available  for  trial  is  good  cause  for  denial  in  the  absence 

(B)  Written  deposition.  A  request  for  a  written  deposition  may  not  be  approved  without  the  consent  of 
the  opposing  party  except  when  the  deposition  is  ordered  solely  in  lieu  of  producing  a  witness  for 
sentencing  under  R.C.M,  1001  and  the  authority  ordering  the  deposition  determines  that  the  interests 
of  the  parties  and  the  court-martial  can  be  adequately  served  by  a  written  deposition. 

Discussion 

A  request  for  an  oral  deposition  may  be  approved  without  the  consent  of  the  opposing  pany. 

(C)  Notification  of  decision.  The  authority  who  acts  on  the  request  shall  promptly  inform  the  requesting 
party  of  the  action  on  the  request  and,  if  the  request  is  denied,  the  reasons  for  denial. 

(D)  Waiver.  Failure  to  renew  before  the  military  judge  a  request  for  a  deposition  denied  by  a  convening 
authority  waives  further  consideration  of  the  request. 

(d)  Action  when  request  is  approved. 

(1)  Detail  of  deposition  officer.  When  a  request  for  a  deposition  is  approved,  the  convening  authority  shall 
detail  an  officer  to  serve  as  deposition  officer  or  request  an  appropriate  civil  officer  to  serve  as  deposition  officer. 

Discussion 

See  Article  49(c).  command,  an  appropriate  authority  may  be  requested  to  make 

When  a  deposition  will  be  at  a  point  distant  from  the  available  an  officer  to  serve  as  depo.sition  officer. 

(2)  Assignment  of  counsel.  If  charges  have  not  yet  been  referred  to  a  court-martial  when  a  request  to  take 
a  deposition  is  approved,  the  convening  authority  who  directed  the  taking  of  the  deposition  shall  ensure  that 
counsel  qualified  as  required  under  R.C.M.  502(d)  are  assigned  to  represent  each  party. 

Discussion 

’The  counsel  who  represents  the  accused  at  a  deposition  If  the  accused  has  formed  an  attorney-client  relationship 

ordinarily  will  form  an  attorney-client  relationship  with  the  ac-  with  military  counsel  concerning  the  charges  in  qiicsiion.  or- 

cused  which  will  continue  through  a  later  court-martial.  See  dinarily  that  counsel  should  be  appointed  to  rcpre.sent  the  ac- 

R.C.M.  506.  cused 
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(3)  Instructions.  The  convening  authority  may  give  instructions  not  inconsistent  with  this  rule  to  the  deposition 
officer. 


Discussion 

Such  instructions  may  include  the  time  and  place  for  taking  the  deposition. 


(e)  Notice.  The  party  at  whose  request  a  deposition  is  to  be  taken  shall  give  to  every  other  party  reasonable 
written  notice  of  the  time  and  place  for  taking  the  deposition  and  the  name  and  address  of  each  person  to  be 
examined.  On  motion  of  a  party  upon  whom  the  notice  is  served  the  deposition  officer  may  for  cause  shown 
extend  or  shorten  the  time  or  change  the  place  for  taking  the  deposition,  consistent  with  any  instructions  from 
the  convening  authority. 

(0  Duties  of  the  deposition  officer.  In  accordance  with  this  rule,  and  subject  to  any  instructions  under  subsection 
(d)(3)  of  this  rule,  the  deposition  officer  shall; 

(1)  Arrange  a  time  and  place  for  taking  the  deposition  and.  in  the  case  of  an  oral  deposition,  notify  the 
party  who  requested  the  deposition  accordingly; 

(2)  Arrange  for  the  presence  of  any  witness  whose  deposition  is  to  be  taken  in  accordance  with  the  procedures 
for  production  of  witnesses  and  evidence  under  R.C.M.  703(e); 

(3)  Maintain  order  during  the  deposition  and  protect  the  parties  and  witnesses  from  annoyance,  embarrass¬ 
ment,  or  oppression; 

(4)  Administer  the  oath  to  each  witness,  the  reporter,  and  interpreter,  if  any; 

(5)  In  the  case  of  a  written  deposition,  ask  the  questions  submitted  by  counsel  to  the  witness; 

(6)  Cause  the  proceedings  to  be  recorded  so  that  a  verbatim  record  is  made  or  may  be  prepared; 

(7)  Record,  but  not  rule  upon,  objections  or  motions  and  the  testimony  to  which  they  relate; 

(8)  Authenticate  the  record  of  the  deposition  and  forward  it  to  the  authority  who  ordered  the  deposition; 
and 


(9)  Report  to  the  convening  authority  any  substantial  irregularity  in  the  proceeding. 


Discussion 

When  any  unusual  problem,  such  as  improper  conduct  by  The  authority  who  ordered  the  deposition  should  forward 

counsel  or  a  witness,  prevents  an  orderly  and  fair  proceeding.  copies  to  the  parties, 
the  deposition  officer  should  adjourn  the  proceedings  and  inform 
the  convening  authority. 


(g)  Procedure. 

(1)  Oral  depositions. 

(A)  Rights  of  accused.  At  an  oral  deposition,  the  accused  shall  have  the  rights  to; 

(i)  Be  present  except  when;  (a)  the  accused,  absent  good  cause  shown,  fails  to  appear  after  notice  of 
time  and  place  of  the  deposition;  (b)  the  accused  is  disruptive  within  the  meaning  of  R.C.M.  804(b)(2);  or  (c) 
the  deposition  is  ordered  in  lieu  of  production  of  a  witness  on  sentencing  under  R.C.M.  1001  and  the  authority 
ordering  the  deposition  determines  that  the  interests  of  the  parties  and  the  court-martial  can  be  served  adequately 
by  an  oral  deposition  without  the  presence  of  the  accused;  and 
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(ii)  Be  represented  by  counsel  as  provided  in  R.C.M.  506. 

(B)  Examination  of  witnesses.  Each  witness  giving  an  oral  deposition  shall  be  examined  under  oath.  The 
scope  and  manner  of  examination  and  cross-examination  shall  be  such  as  would  be  allowed  in  the 
trial  itself.  The  Government  shall  make  available  to  each  accused  for  examination  and  use  at  the 
taking  of  the  deposition  any  statement  of  the  witness  which  is  in  the  possession  of  the  United  States 
and  to  which  the  accused  would  be  entitled  at  the  trial. 

Discussion 

As  to  objections,  see  subsections  (f)(7)  and  (h)  of  t)iis  rule.  "You  (swear)  (affirm)  tliat  the  evidence  you  give  shall  be 

As  to  production  of  prior  statements  of  witnesses,  see  R.C.M.  the  truth,  the  whole  truth,  and  nothing  but  the  truth  (so  help 
914;  Mil.  R.  Evid.  612,  613.  you  God)?" 

A  sample  oath  for  a  deposition  follows. 


(2)  Written  depositions. 

(A)  Rights  of  accused.  The  accused  shall  have  the  right  to  be  represented  by  counsel  as  provided  in 
R.C.M.  506  for  the  purpose  of  taking  a  written  deposition,  except  when  the  deposition  is  taken  for 
use  at  a  summary  court-martial. 

(B)  Presence  of  parties.  No  party  has  a  right  to  be  present  at  a  written  deposition. 

(C)  Submission  of  interrogatories  to  opponent.  The  party  requesting  a  written  deposition  shall  submit  to 
opposing  counsel  a  list  of  written  questions  to  be  asked  of  the  witness.  Opposing  counsel  may  examine 
the  questions  and  shall  be  allowed  a  reasonable  time  to  prepare  cross-interrogatories  and  objections, 
if  any. 

Discussion 

The  interrogatories  and  cross-interrogatories  should  be  sent  osition.  See  subsection  (h)(3)  of  this  rule  concerning  objections, 

to  the  deposition  officer  by  the  party  who  requested  the  dep- 


(D)  Examination  of  witnesses.  The  deposition  officer  shail  swear  the  witness,  read  each  question  presented 
by  the  parties  to  the  witness,  and  record  each  response.  The  testimony  of  the  witness  shall  be  recorded 
on  videotape,  audiotape,  or  similar  material  or  shall  be  transcribed.  When  the  testimony  is  transcribed, 
the  deposition  shall,  except  when  impracticable,  be  submitted  to  the  witness  for  examination.  The 
deposition  officer  may  enter  additional  matters  then  stated  by  the  witness  under  oath.  The  deposition 
shall  be  signed  by  the  witness  if  the  witness  is  available.  If  the  deposition  is  not  signed  by  the  witness, 
the  deposition  officer  shall  record  the  reason.  The  certificate  of  authentication  shall  then  be  executed. 

(3)  How  recorded.  In  the  discretion  of  the  authority  who  ordered  the  deposition,  a  deposition  may  be  recorded 
by  a  reporter  or  by  other  means  including  videotape,  audiotape,  or  sound  film.  In  the  discretion  of  the  military 
judge,  depositions  recorded  by  videotape,  audiotape,  or  sound  film  may  be  played  for  the  court-martial  or  may 
be  transcribed  and  read  to  the  court-martial. 

Discuuion 

A  deposition  read  in  evidence  or  one  that  is  played  during  the  same  way  as  any  other  testimony.  The  deposition  need  not 
a  court-martial,  is  recorded  and  transcribed  by  the  reporter  in  be  included  in  the  record  of  trial. 


(h)  Objections. 

j.  ^  (\)  In  general.  A  failure  to  object  prior  to  the  deposition  to  the  taking  of  the  deposition  on  grounds  which 

may  be  corrected  if  the  objection  is  made  prior  to  the  deposition  waives  such  objection. 

'  ■  (2)  Oral  depositions.  Objections  to  questions,  testimony,  or  evidence  at  an  oral  deposition  and  the  grounds 


11-73 


R.C.M.  702(hK3) 


for  such  objection  shall  be  stated  at  the  time  of  taking  such  deposition.  If  an  objection  relates  to  a  matter  which 
could  have  been  corrected  if  the  objection  had  been  made  during  the  deposition,  the  objection  is  waived  if  not 
made  at  the  deposition. 

Discussion 

A  party  may  show  that  an  objection  was  made  during  the  dence.  the  transcript  of  the  deposition  governs, 
deposition  but  not  recorded,  but,  in  the  absence  of  such  evi- 

(3)  Written  depositions.  Objections  to  any  question  in  written  interrogatories  shall  be  served  on  the  party 
who  proposed  the  question  before  the  interrogatories  are  sent  to  the  deposition  officer  or  the  objection  is  waived. 
Objections  to  answers  in  a  written  deposition  may  be  made  at  trial. 

(i)  Deposition  by  agreement  not  precluded. 

(1)  Taking  deposition.  Nothing  in  this  rule  shall  preclude  the  taking  of  a  deposition  without  cost  to  the 
United  States,  orally  or  upon  written  questions,  by  agreement  of  the  parties. 

(2)  Use  of  deposition.  Subject  to  Article  49,  nothing  in  this  rule  shall  preclude  the  use  of  a  deposition  at 
the  court-martial  by  agreement  of  the  parties  unless  the  military  judge  forbids  its  use  for  good  cause. 

Rule  703.  Production  of  witnesses  and  evidence 

(a)  In  general.  The  prosecution  and  defense  and  the  court-martial  shall  have  equal  opportunity  to  obtain  witnesses 
and  evidence,  including  the  benefit  of  compulsory  process. 

Discussion 

See  also  R.C.M.  801(c)  concerning  the  opportunity  of  the  court-martial  to  obtain  witnesses  and  evidence. 

(b)  Right  to  witnesses. 

(1)  On  the  merits  or  on  interlocutory  questions.  Each  party  is  entitled  to  the  production  of  any  witness 
whose  testimony  on  a  matter  in  issue  on  the  merits  or  on  an  interlocutory  question  would  be  relevant  and 
necessary. 

Discussion 

See  Mil.  R.  Evid.  401  concerning  relevance.  case  in  some  positive  way  on  a  matter  in  issue.  A  matter  is  not 

Relevant  testimony  is  necessary  when  it  is  not  cumulative  in  issue  when  it  is  stipulated  as  a  fact, 

and  when  it  would  contribute  to  a  party's  presentation  of  the 


(2)  On  sentencing.  Each  party  is  entitled  to  the  production  of  a  witness  whose  testimony  on  sentencing  is 
required  under  R.C.M.  lOOKe). 

(3)  Unavailable  witness.  Notwithstanding  subsections  (b)(1)  and  (2)  of  this  rule,  a  party  is  not  entitled  to 
the  presence  of  a  witness  who  is  unavailable  within  the  meaning  of  Mil.  R.  Evid.  804(a).  However,  if  the 
testimony  of  a  witness  who  is  unavailable  is  of  such  central  importance  to  an  issue  that  it  is  essential  to  a  fair 
trial,  and  if  there  is  no  adequate  substitute  for  such  testimony,  the  military  judge  shall  grant  a  continuance  or 
other  relief  in  order  to  attempt  to  secure  the  witness’  presence  or  shall  abate  the  proceedings,  unless  the 
unavailability  of  the  witness  is  the  fault  of  or  could  have  been  prevented  by  the  requesting  party. 

(c)  Determining  which  witness  will  be  produced. 

( 1 )  Witnesses  for  the  pro.secution.  The  trial  counsel  shall  obtain  the  presence  of  witnesses  whose  testimony 
the  trial  counsel  considers  relevant  and  necessary  for  the  prosecution. 

(2)  Witnesses  for  the  defense. 


R.C.M.  703(e)(1) 


(A)  Request.  The  defense  shall  submit  to  the  trial  counsel  a  written  list  of  witnesses  whose  production 
by  the  Government  the  defense  requests. 

(B)  Contents  of  request. 

(i)  Witnesses  on  merits  or  interlocutory  que.stions.  A  list  of  witnesses  whose  testimony  the  defense 
considers  relevant  and  necessary  on  the  merits  or  on  an  interlocutory  question  shall  include  the  name,  telephone 
number,  if  known,  and  address  or  location  of  the  witness  such  thhat  the  witness  can  be  found  upon  the  exercise 
of  due  diligence  and  a  synopsis  of  the  expected  testimony  sufficient  to  show  its  relevance  and  necessity. 

(ii)  Witnesses  on  sentencing.  A  list  of  witnesses  wanted  for  presentencing  proceedings  shall  include 
the  name,  telephone  number,  if  known,  and  address  or  location  of  the  witness  such  that  the  witness  can  be  found 
upon  the  exercise  of  due  diligence,  a  synopsis  of  the  testimony  that  it  is  expected  the  witness  will  give,  and  the 
reasons  why  the  witness’  personal  appearance  will  be  necessary  under  the  standards  set  forth  in  R.C.M.  100 1(e). 

(C)  Time  of  request.  A  list  of  witnesses  under  this  subsection  shall  be  submitted  in  time  reasonably  to 
allow  production  of  each  witness  on  the  date  when  the  witness’  presence  will  be  necessary.  The 
military  judge  may  set  a  specific  date  by  which  such  lists  must  be  submitted.  Failure  to  submit  the 
name  of  a  witness  in  a  timely  manner  shall  permit  denial  of  a  motion  for  production  of  the  witness, 
but  relief  from  such  denial  may  be  granted  for  good  cause  shown. 

(D)  Determination.  The  trial  counsel  shall  arrange  for  the  presence  of  any  witness  listed  by  the  defense 
unless  the  trial  counsel  contends  that  the  witness’  production  is  not  required  under  this  rule.  If  the 
trial  counsel  contends  that  the  witness’  production  is  not  required  by  this  rule,  the  matter  may  be 
submitted  to  the  military  Judge.  If  the  military  judge  grants  a  motion  for  a  witness,  the  trial  counsel 
shall  produce  the  witness  or  the  proceedings  shall  be  abated. 

Discussion 

When  significant  or  unusual  costs  would  be  involved  in  pose  of  the  matter  by  means  other  than  a  court-martial.  See 

producing  witnesses,  the  trial  counsel  should  inform  the  con-  R.C.M.  906(b)(7).  See  also  R.C.M.  905(j). 

vening  authority,  as  the  convening  authority  may  elect  to  dis- 


(d)  Employment  of  expert  witnesses.  When  the  employment  at  Government  expense  of  an  expert  is  considered 
necessary  by  a  party,  the  party  shall,  in  advance  of  employment  of  the  expert,  and  with  notice  to  the  opposing 
party,  submit  a  request  to  the  convening  authority  to  authorize  the  employment  and  to  fix  the  compensation  for 
the  expert.  The  request  shall  include  a  complete  statement  of  reasons  why  employment  of  the  expert  is  necessary 
and  the  estimated  cost  of  employment.  A  request  denied  by  the  convening  authority  may  be  renewed  before  the 
military  judge  who  shall  determine  whether  the  testimony  of  the  expert  is  relevant  and  necessary,  and,  if  so, 
whether  the  Government  has  provided  or  will  provide  an  adequate  substitute.  If  the  military  judge  grants  a  motion 
for  employment  of  an  expert  or  finds  that  the  Government  is  required  to  provide  a  substitute,  the  proceedings 
shall  be  abated  if  the  Government  fails  to  comply  with  the  ruling..  In  the  absence  of  advance  authorization,  an 
expert  witness  may  not  be  paid  fees  other  than  those  to  which  entitled  under  subsection  (e)(2)(D)  of  this  rule. 

Discussion 

See  Mil.  R.  Evid.  702.  706. 

(e)  Procedures  for  production  of  witnesses. 

(1)  Military  witnesses.  The  attendance  of  a  military  witness  may  be  obtained  by  notifying  the  commander 
of  the  witness  of  the  time,  place,  and  date  the  witness’  presence  is  required  and  requesting  the  commander  to 
issue  any  necessary  orders  to  the  witness. 

Discussion 

When  military  witnesses  are  located  near  the  court-martial.  near  the  court-martial  and  attendance  would  involve  travel  at 

their  presence  can  usually  be  obtained  through  informal  coor-  government  expense,  or  if  informal  coordination  is  inadequate, 

dination  with  them  and  their  commander.  If  the  witness  is  not 
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the  appropriate  superior  should  be  requested  to  issue  the  nee- 
essary  order. 

If  praetieable.  a  request  for  the  attendanee  of  a  iiiilitars 
witness  should  be  made  so  that  the  witness  will  have  at  least 


48  hours  notiee  before  starting  to  travel  to  attend  the  eourt- 
niartial 

The  attendanee  of  persons  not  on  active  duty  should  be 
obtained  in  the  manner  prescribed  in  subsection  (e)(2)  of  this 
rule 


(2)  Civilian  witnesses — subpoena. 

(A)  In  general.  The  presence  of  witnesses  not  on  active  duty  may  be  obtained  by  subpoena. 

Discussion 


A  subpoena  is  not  necessary  if  the  witness  appears  vol¬ 
untarily  at  no  expense  to  the  United  States. 

Civilian  employees  of  the  Department  of  Defense  may  be 
directed  by  appropriate  authorities  to  appear  as  witnesses  in 
courts-martial  as  an  incident  of  their  employment.  Appropriate 
travel  orders  may  be  issued  for  this  purpose. 


A  subpoena  may  not  be  used  to  compel  a  civilian  to  travel 
outside  the  United  States  and  its  territories. 

A  witness  must  be  subject  to  United  States  jurisdiction  to 
be  subject  to  a  subpoena.  Foreign  nationals  in  a  foreign  country 
are  not  subject  to  subpoena.  Their  presence  may  be  obtained 
through  cooperation  of  the  host  nation. 


(B)  Contents.  A  subpoena  shall  state  the  command  by  which  the  proceeding  is  directed,  and  the  title,  if 
any,  of  the  proceeding.  A  subpoena  shall  command  each  person  to  whom  it  is  directed  to  attend  and 
give  testimony  at  the  time  and  place  specified  therein.  A  subpoena  may  also  command  the  person 
to  whom  it  is  directed  to  produce  books,  papers,  documents  or  other  objects  designated  therein  at 
the  proceeding  or  at  an  earlier  time  for  inspection  by  the  parties. 

Discussion 


A  subpoena  may  not  be  used  to  compel  a  witness  to  appear 
at  an  examination  or  interview  before  trial,  but  a  subpoena  may 
be  used  to  obtain  witnesses  for  a  deposition  or  a  court  of  inquiry. 
A  subpoena  normally  is  prepared,  signed,  and  issued  in 


duplicate  on  the  official  forms.  See  Appendix  7  for  an  example 
of  a  Subpoena  with  certificate  of  service  (DD  Form  453)  and 
a  Travel  Order  (DD  Form  453-U. 


(C)  Wbo  may  issue.  A  subpoena  may  be  issued  by  the  summary  court-martial  or  trial  counsel  of  a  special 
or  general  court-martial  to  secure  witnesses  or  evidence  for  that  court-martial.  A  subpoena  may  also 
be  issued  by  the  president  of  a  court  of  inquiry  or  by  an  officer  detailed  to  take  a  deposition  to  secure 
witnesses  or  evidence  for  those  proceedings  respectively. 

(D)  Service.  A  subpoena  may  be  served  by  the  person  authorized  by  this  rule  to  issue  it,  a  United  States 
marshal,  or  any  other  person  who  is  not  less  than  18  years  of  age.  Service  shall  be  made  by  delivering 
a  copy  of  the  subpoena  to  the  person  named  and  by  tendering  to  the  person  named  travel  orders  and 
fees  as  may  be  prescribed  by  the  Secretary  concerned. 

Discussion 


See  Department  of  Defense  Pay  and  Entitlements  Manual. 

If  practicable,  a  subpoena  should  be  issued  in  time  to 
permit  service  at  least  24  hours  before  the  time  the  witness  will 
have  to  travel  to  comply  with  the  subpoena. 

Informal  service.  Unless  formal  service  is  advisable,  the 
person  who  issued  the  subpoena  may  mail  it  to  the  witness  in 
duplicate,  enclosing  a  postage-paid  envelope  bearing  a  return 
address,  with  the  request  that  the  witness  sign  the  acceptance 
of  service  on  the  copy  and  return  it  in  the  envelope  provided. 
The  return  envelope  should  be  addressed  to  the  person  who 
issued  the  subpoena.  The  person  who  issued  the  subpoena  should 
include  with  it  a  statement  to  the  effect  that  the  rights  of  the 
witness  to  fees  and  mileage  will  not  be  impaired  by  voluntary 
compliance  with  the  request  and  that  a  voucher  for  fees  and 


mileage  will  be  delivered  to  the  witness  promptly  on  being 
discharged  from  attendance. 

Format  service.  Formal  service  is  advisable  whenever  it 
is  anticipated  that  the  witness  will  not  comply  voluntarily  with 
the  subpoena.  Appropriate  fees  and  mileage  must  be  paid  or 
tendered.  See  Article  47.  If  formal  service  is  advisable,  the 
person  who  issued  the  subpoena  must  assure  timely  and  eco¬ 
nomical  service.  That  person  may  do  so  by  serving  the  subpoena 
personally  when  the  witness  is  in  the  vicinity.  When  the  witness 
is  not  in  the  vicinity,  the  subpoena  may  be  sent  in  duplicate  to 
the  comm.snder  of  a  military  installation  near  the  witness.  Such 
commanders  should  give  prompt  and  effective  assistance,  is¬ 
suing  travel  orders  for  their  personnel  to  serve  the  subpoena 
when  necessary. 
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Service  should  ordinarily  be  made  by  a  person  subject  to 
the  code.  The  duplicate  copy  of  the  subpoena  must  have  entered 
upon  it  proof  of  service  as  indicated  on  the  form  and  must  be 
promptly  returned  to  the  person  who  issued  the  subpoena.  If 


R.C.M.  703(«K2KGKiW 

service  cannot  be  made,  the  person  wno  issued  the  subptxina 
must  be  informed  promptly.  A  stamped,  addressed  envelope 
should  be  provided  for  these  purposes. 


(E)  Place  of  service. 

(i)  In  general.  A  subpoena  requiring  the  attendance  of  a  witness  at  a  deposition,  court-martial,  or 
court  of  inquiry  may  be  served  at  any  place  within  the  United  States,  its  Territories,  Commonwealths,  or 
possessions. 


(ii)  Foreign  territory.  In  foreign  territory,  the  attendance  of  civilian  witnesses  may  be  obtained  in 
accordance  with  existing  agreements  or,  in  the  absence  of  agreements,  with  principles  of  international  law. 

(iii)  Occupied  territory.  In  occupied  enemy  territory,  the  appropriate  commander  may  compel  the 
attendance  of  civilian  witnesses  located  within  the  occupied  territory. 

(F)  Relief.  If  a  person  subpoenaed  requests  relief  on  grounds  that  compliance  is  unreasonable  or  op¬ 
pressive,  the  convening  authority  or,  after  referral,  the  military  judge  may  direct  that  the  subpoena 
be  modified  or  withdrawn  if  appropriate. 

(G)  Neglect  or  refusal  to  appear. 

(i)  Issuance  of  warrant  of  attachment.  The  military  judge  or,  if  there  is  no  military  judge,  the  convening 
authority  may,  in  accordance  with  this  rule,  issue  a  warrant  of  attachment  to  compel  the  attendance  of  a  witness 


or  production  of  documents. 

Discussion 

A  warraiK  of  atuchment  (DD  Form  4S4)  may  be  used  when  The  different  purposes  of  the  warrant  of  attachment  and 

necessary  (o  compel  a  witness  to  appear  or  produce  evidence  criminal  complaint  under  Article  47  should  be  borne  in  mind, 

under  this  rule.  A  warrant  of  attachment  is  a  legal  order  ad-  The  warrant  of  attachment,  available  without  the  intervention 

dressed  to  an  official  directing  that  official  to  have  the  person  of  civilian  judicial  proceedings,  has  as  its  purpose  the  obtaining 

named  in  the  order  brought  before  a  court.  of  the  witness'  presence,  testimony,  or  documents.  The  criminal 

Subpoenas  issued  under  R.C.M.  703  are  Federal  process  complaint,  prosecuted  through  the  civilian  Federal  courts,  has 

and  a  person  not  subject  to  the  code  may  be  prosecuted  in  a  as  its  purpose  punishment  for  failing  to  comply  with  process 

Federal  civilian  couit  under  Article  47  for  failure  to  comply  issued  by  military  authority.  It  serves  to  vindicate  the  military 

with  a  subpoena  issued  in  compliance  with  this  rule  and  formally  interest  in  obtaining  compliance  with  its  lawful  process, 

served. 


(iij  Requirements.  A  warrant  of  attachment  may  be  issued  only  upon  probable  cause  to  believe  that 
the  witness  was  duly  served  with  a  subpoena,  that  the  subpoena  was  issued  in  accordance  with  these  rules,  that 
appropriate  fees  and  mileage  were  tendered  to  the  witness,  that  the  witness  is  material,  that  the  witness  refused 
or  willfully  neglected  to  appear  at  the  time  and  place  specified  on  the  subpoena,  and  that  no  valid  excuse 
reasonably  appears  for  the  witness’  failure  to  appear. 


(iii)  Form.  A  warrant  of  attachment  shall  be  written.  All  documents  in  support  of  the  warrant  of 


attachment  shall  be  attached  to  the  warrant,  together  with  the  charge  sheet  and  convening  orders. 


(iv)  Execution.  A  warrant  of  attachment  may  be  executed  by  a  United  States  marshal  or  such  other 
person  who  is  not  less  than  18  years  of  age  as  the  authority  issuing  the  warrant  may  direct.  Only  such  nondeadly 
force  as  may  be  necessary  to  bring  the  witness  before  the  court-martial  or  other  proceeding  may  be  used  to 
execute  the  warrant.  A  witness  attached  under  this  rule  shall  be  brought  before  the  court-martial  or  proceeding 
without  delay  and  shall  testify  as  soon  as  practicable  and  be  released. 

Discussion 

....  In  executing  a  warrant  of  attachment,  no  more  force  than  or  court  of  inquiry  may  be  used, 

necessary  to  bring  the  witness  to  the  court-martial,  deposition. 
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(v)  Definition.  For  purposes  of  subsection  (e)(2)(G)  of  this  rule  “military  judge"  does  not  include  a 
summary  court-martial  or  the  president  of  a  special  court-martial  without  a  military  judge. 

(0  Right  to  evidence. 

(1)  In  general.  Each  party  is  entitled  to  the  production  of  evidence  which  is  relevant  and  necessary. 

Discussion 

Srf  Mil.  R.  Evid.  401  concerning  relevance  case  in  some  positive  way  on  a  matter  in  issue.  A  matter  is  not 

Relevan!  evidence  is  necessarv  when  it  is  noi  cumulative  in  issue  when  it  is  stipulated  as  a  fact, 

and  when  it  would  contribute  to  a  pany  's  presentation  of  the  As  to  the  discovery  and  introduction  of  classified  or  other 

eovemment  information,  see  Mil.  R  Evid  505  and  506. 


(2)  Unavailable  evidence.  Notwithstanding  subsection  (0(1)  of  this  rule,  a  party  is  not  entitled  to  the 
production  of  evidence  which  is  destroyed,  lost,  or  otherwise  not  subject  to  compulsory  process.  However,  if 
such  evidence  is  of  such  central  importance  to  an  issue  that  it  is  essential  to  a  fair  trial,  and  if  there  is  no  adequate 
substitute  for  such  evidence,  the  military  judge  shall  grant  a  continuance  or  other  relief  in  order  to  attempt  to 
produce  the  evidence  or  shall  abate  the  proceedings,  unless  the  unavailability  of  the  evidence  is  the  fault  of  or 
could  have  been  prevented  by  the  requesting  party, 

(3)  Determining  what  evidence  will  be  produced.  The  procedures  in  subsection  (c)  of  this  rule  shall  apply 
to  a  determination  of  what  evidence  will  be  produced,  except  that  any  defense  request  for  the  production  of 
evidence  shall  list  the  items  of  evidence  to  be  produced  and  shall  include  a  description  of  each  item  sufficient 
to  show  its  relevance  and  necessity,  a  statement  where  it  can  be  obtained,  and,  if  known,  the  name,  address, 
and  telephone  number  of  the  custodian  of  the  evidence. 

(4)  Procedures  for  production  of  evidence. 

(A)  Evidence  under  the  control  of  the  Government.  Evidence  under  the  control  of  the  Government  may 
be  obtained  by  notifying  the  custodian  of  the  evidence  of  the  time,  place,  and  date  the  evidence  is 
required  and  requesting  the  custodian  to  send  or  deliver  the  evidence. 

(B)  Evidence  not  under  the  control  of  the  Government.  Evidence  not  under  the  control  of  the  Government 
may  be  obtained  by  subpoena  issued  in  accordance  with  subsection  (e)(2)  of  this  rule. 

(C)  Relief,  if  the  person  having  custody  of  evidence  requests  relief  on  grounds  that  compliance  with  the 
subpoena  or  order  of  production  is  unreasonable  or  oppressive,  the  convening  authority  or.  after 
referral,  the  military  judge  may  direct  that  the  subpoena  or  order  of  production  be  withdrawn  or 
modified.  Subject  to  Mil.  R.  Evid.  505  and  506,  the  military  judge  may  direct  that  the  evidence  be 
submitted  to  the  military  judge  for  an  in  camera  inspection  in  order  to  determine  whether  such  relief 
should  be  granted. 

Rule  704.  Immunity 

(a)  Types  of  immunity.  Two  types  of  immunity  may  be  granted  under  this  rule. 

(1)  Transactional  immunity.  A  person  may  be  granted  transactional  immunity  from  trial  by  court-martial 
for  one  or  more  offenses  under  the  code. 

(2)  Testimonial  immunity.  A  person  may  be  granted  immunity  from  the  use  of  testimony,  statements,  and 
any  information  directly  or  indirectly  derived  from  such  testimony  or  statements  by  that  person  in  a  later  court- 
martial. 

Discussion 

■'Tessimonial  '  immunity  is  also  calted  '  use  '  immunity.  or  provide  other  information  on  t)ie  basis  of  ttie  privilege  against 

Immunity  ordinarily  should  be  granted  only  when  testi-  self-incrimination, 

mony  or  other  information  from  the  person  is  necessary  to  the  Testimonial  immunity  is  preferred  because  it  does  not  bar 

public  interest,  including  the  needs  of  gixxl  order  and  discipline.  prosecution  of  the  person  for  the  offenses  about  which  testimony 

and  when  the  person  has  refused  or  is  likely  to  refuse  to  testify  or  information  is  given  under  the  grant  of  immunity 
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In  any  trial  of  a  person  granted  testimonial  immunity  after 
the  testimony  or  information  is  given,  the  Government  must 
meet  a  heavy  burden  to  show  that  it  has  not  used  in  any  way 
for  the  prosecution  of  that  person  the  person's  statements,  tes¬ 
timony,  or  information  derived  from  them.  In  many  cases  this 
burden  makes  difficult  a  later  prosecution  of  such  a  person  for 


any  offense  that  was  the  subject  of  that  person's  testimony  or 
statements.  Therefore,  if  it  is  intended  to  prosecute  a  person  to 
whom  testimonial  immunity  has  been  or  will  be  granted  for 
offenses  about  which  that  person  may  testify  or  make  state¬ 
ments.  it  may  be  necessary  to  try  that  person  before  the  testi¬ 
mony  or  statements  are  given. 


(b)  Scope.  Nothing  in  this  rule  bars: 

(1)  A  later  court-martial  for  peijury,  false  swearing,  making  a  false  official  statement,  or  failure  to  comply 
with  an  order  to  testify;  or 

(2)  Use  in  a  court-martial  under  subsection  (b)(1)  of  this  rule  of  testimony  or  statements  derived  from  such 
testimony  or  statements. 

(c)  Authority  to  grant  immunity.  Only  a  general  court-martial  convening  authority  may  grant  immunity,  and  may 
do  so  only  in  accordance  with  this  rule. 

Discussion 

Only  general  court-martial  convening  authorities  are  au-  ecution  altogether.  Persons  not  authorized  to  grant  immunity 
thorized  to  grant  immunity.  However,  in  some  circumstances.  should  exercise  care  when  dealing  with  accused  or  suspects  to 

when  a  person  testifies  or  makes  statements  pursuant  to  a  prom-  avoid  inadvertently  causing  statements  to  be  inadmissible  or 

ise  of  immunity,  or  a  similar  promise,  by  a  person  with  apparent  prosecution  to  be  barred. 

authority  to  make  it,  such  testimony  or  statements  and  evidence  A  convening  authority  who  grants  immunity  to  a  prose- 

derived  from  them  may  be  inadmissible  in  a  later  trial.  Linder  curion  wimess  in  a  court-martial  may  be  disqualified  from  taking 

some  circumstances  a  promise  of  immunity  by  someone  other  posttrial  action  in  the  case  under  some  circumstances, 

than  a  general  court-martial  convening  authority  may  bar  pros- 


(1)  Persons  subject  to  the  code.  A  general  court-martial  convening  authority  may  grant  immunity  to  any 
person  subject  to  the  code.  However,  a  general  court-martial  convening  authority  may  grant  immunity  to  a  person 
subject  to  the  code  extending  to  a  prosecution  in  a  United  States  district  court  only  when  specifically  authorized 
to  do  so  by  the  Attorney  General  of  the  United  States  or  other  authority  designated  under  18  U.S.C.  §  6004. 

Discussion 

When  testimony  or  a  statement  for  which  a  person  subject  sought  from  the  Attorney  General.  A  request  for  such  author- 

to  the  code  may  be  granted  immunity  may  relate  to  an  offense  ization  should  be  forwarded  through  the  office  of  the  Judge 

for  which  that  person  could  be  prosecuted  in  a  United  States  Advocate  General  concerned.  Service  regulations  may  provide 

district  court,  immunity  should  not  be  granted  without  prior  additional  guidance.  Even  if  the  Depanment  of  Justice  expresses 

coordination  with  the  Department  of  Justice.  Ordinarily  coor-  no  interest  in  the  case,  authorization  by  the  Attorney  General 

dination  with  the  local  United  States  Attorney  is  appropriate.  for  the  grant  of  immunity  may  be  necessary  to  compel  the  person 

Unless  the  Department  of  Justice  indicates  it  has  no  interest  in  to  testify  or  make  a  statement  if  such  testimony  or  statement 

the  case,  authorization  for  the  grant  of  immunity  should  be  would  make  the  person  liable  for  a  Federal  civilian  offense. 


(2)  Persons  not  subject  to  the  code.  A  general  court-martial  convening  authority  may  grant  immunity  to 
persons  not  subject  to  the  code  only  when  specifically  authorized  to  do  so  by  the  Attorney  General  of  the  United 
States  or  other  authority  designated  under  18  U.S.C.  §  6004. 

Discussion 

See  the  discussion  under  subsection  (c)(  1 )  of  this  rule  con-  to  the  Attorney  Geneu  l . 

ceming  forwarding  a  request  for  authorization  to  grant  immunity 

(3)  Other  limitations.  The  authority  to  grant  immunity  under  this  rule  may  not  be  delegated.  The  authority 
to  grant  immunity  may  be  limited  by  superior  authority. 
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Discussion 

Departnienl  of  Defense  Directive  1355  1  (21  July  1981)  to  the  General  Counsel  of  the  Department  of  Defense  for  the 

provides:  "A  propvised  grant  of  immunity  in  a  case  involving  purpose  of  consultation  with  the  Department  of  Justice.  The 

espionage,  subversion,  aiding  the  enemy,  sabotage,  spying,  or  General  Counsel  shall  obtain  the  view  of  other  appropriate  ele- 
violation  of  rules  or  statutes  concerning  classified  information  ments  of  the  Department  of  Defense  in  :  atherance  of  such  Con¬ 
or  the  foreign  relations  of  the  United  States,  shall  be  forwarded  sultation," 


(d)  Procedure.  A  grant  of  immunity  shall  be  written  and  signed  by  the  convening  authority  who  issues  it.  The 
grant  shall  include  a  statement  of  the  authority  under  which  it  is  made  and  shall  identify  the  matters  to  which  it 
extends. 

Discussion 

A  person  who  has  received  a  valid  grant  of  immunity  from  a  statement  on  self-incrimination  grounds.  It  does  not,  however, 

a  proper  authority  may  be  ordered  to  testify.  In  addition,  a  remove  other  privileges  against  disclosure  of  information  Sre 

servicemember  who  has  received  a  valid  grant  of  immunity  may  Mil.  R.  Evid  .  Section  V 

be  ordered  to  answer  questions  by  investigators  or  counsel  pur-  An  immunity  order  or  grant  must  not  specify  the  contents 

suant  to  that  grant.  See  Mil.  R  Evid.  301(c).  A  person  who  of  the  testimony  it  is  expected  the  witness  will  give, 
refuses  to  testify  despite  a  valid  grant  of  immunity  may  be  When  immunity  is  granted  to  a  prosecution  witness,  the 

prosecuted  for  such  refusal.  Persons  subject  to  the  code  may  accused  must  be  notified  in  accordance  with  Mil.  R.  Evid. 

be  charged  under  Article  134.  See  paragraph  108,  Part  IV  A  301(c)(2). 
grant  of  immunity  removes  the  right  to  refuse  to  testify  or  malce 


(e)  Decision  to  grant  immunity.  Unless  limited  by  superior  competent  authority,  the  decision  whether  to  grant 
immunity  is  a  matter  within  the  sole  discretion  of  the  appropriate  general  court-martial  convening  authority. 
However,  if  a  defense  request  to  immunize  a  witness  has  been  denied,  the  military  judge  may,  upon  motion  by 
the  defense,  grant  appropriate  relief  directing  that  either  an  appropriate  convening  authority  grant  testimonial 
immunity  to  a  defense  witness  or,  as  to  the  affected  charges  and  specifications,  the  proceedings  against  the 
accused  be  abated,  upon  findings  that; 

(1)  The  witness’  testimony  would  be  of  such  central  importance  to  the  defense  case  that  it  is  essential  to  a 
fair  trial;  and 

(2)  The  witness  intends  to  invoke  the  right  against  self-incrimination  to  the  extent  permitted  by  law  if  called 
to  testify. 

Rule  705.  Pretrial  agreements 

(a)  In  general.  Subject  to  such  limitations  as  the  Secretary  concerned  may  prescribe,  an  accused  and  the  convening 
authority  may  enter  into  a  pretrial  agreement  in  accordance  with  this  rule. 

Discussion 

The  authoruy  of  convening  authoniies  to  refer  cases  lo  "Memorandum  of  Understanding  Between  the  Departments  of 

trial  and  approve  pretrial  agreements  extends  only  to  tnals  by  Justice  and  Defense  Relating  to  the  Investigation  and  Prose- 

courts-martial  To  ensure  that  such  actions  do  not  preclude  cutionofCrimesOverWhichtheTwoDepanmentsHaveCon- 

appropnate  action  by  Federal  civilian  authorities  in  cases  likely  current  Jurisdiction"  has  taken  place  prior  to  trial  by  court- 

to  be  prosecuted  in  the  United  States  district  courts,  convening  martial  or  approval  of  a  pretrial  agreement  in  cases  where  such 

authorities  shall  ensure  that  appropriate  consultation  under  the  consultation  is  required.  See  Appendix  3. 


(b)  Nature  of  agreement.  A  pretrial  agreement  may  include: 

(1)  A  promise  by  the  accused  to  plead  guilty  to,  or  to  enter  a  confessional  stipulation  as  to  one  or  more 
charges  and  specifications,  and  to  fulfill  such  additional  tenns  or  conditions  which  may  be  included  in  the 
agreement  and  which  are  not  prohibited  under  this  rule;  and 

(2)  A  promise  by  the  convening  authority  to  do  one  or  more  of  the  following: 
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(A)  Refer  the  charges  to  a  certain  type  of  court-martial; 

(B)  Refer  a  capital  offense  as  noncapital; 

(C)  Withdraw  one  or  more  charges  or  specifications  from  the  court-martial; 

Discussion 

A  convening  authority  may  withdraw  certain  offenses  from  dismissal  docs  not  bar  laler  reinstitution  of  the  charges  by  the 

a  court-martial  and  dismiss  them  if  the  accused  fulfills  the  same  or  a  different  convening  authority  Such  remstitution  may 

accused's  promises  in  the  agreement.  Except  when  jeopardy  invalidate  the  pretrial  agreement,  however.  If  the  agreement  is 

has  attached  (see  R.C.M.  907(b)(2HC)),  such  withdrawal  and  intended  to  grant  immunity  to  an  accused,  .see  R  C  M  704 


(D)  Have  the  trial  counsel  present  no  evidence  as  to  one  or  more  specifications  or  portions  thereof;  and 

(E)  Take  specified  action  on  the  sentence  adjudged  by  the  court-martial. 

Discussion 

For  example,  the  convening  authority  may  agree  to  approve  or  part  of  a  sentence,  to  defer  confinement,  or  to  mitigate  certain 

no  sentence  in  excess  of  a  specified  maximum,  to  suspend  all  forms  of  punishment  into  less  severe  forms. 

(c)  Terms  and  conditions. 

(1)  Prohibited  terms  or  conditions. 

(A)  Not  voluntary.  A  term  or  condition  in  a  pretrial  agreement  shall  not  be  enforced  if  the  accused  did 
not  freely  and  voluntarily  agree  to  it. 

(B)  Deprivation  of  certain  rights.  A  term  or  condition  in  a  pretrial  agreement  shall  not  be  enforced  if  it 
deprives  the  accused  of;  the  right  to  counsel;  the  right  to  due  process;  the  right  to  challenge  the 
jurisdiction  of  the  court-martial;  the  right  to  a  speedy  trial;  the  right  to  complete  sentencing  pro¬ 
ceedings;  the  complete  and  effective  exercise  of  posttrial  and  appellate  rights. 

Discussion 

A  pretrial  agreement  provision  which  prohibits  the  accused  may  be  improper 
from  making  certain  pretrial  motions  (.tee  R.C.M.  905-907) 

(2)  Permi.ssible  terms  or  conditions.  Subject  to  subsection  (c)(1)(A)  of  this  rule,  subsection  (c)(1)(B)  of  thi' 
rule  does  not  prohibit  an  accused  from  offering  the  following  additional  conditions  with  an  offer  to  plead  guilty; 

(A)  A  promise  to  enter  into  a  stipulation  of  fact  concerning  offenses  to  which  a  plea  of  guilty  or  as  to 
which  a  confessional  stipulation  will  be  entered; 

(B)  A  promise  to  testify  as  a  witness  in  the  trial  of  another  person; 

Discussion 

See  R.C.M.  704(a)(2)  concerning  testimonial  immunity.  Only  a  general  court-martial  convening  authority  may  grant  immunity. 

(C)  A  promise  to  provide  restitution. 

(D)  A  promise  to  conform  the  accused’s  conduct  to  certain  conditions  of  probation  before  action  by  the 
convening  authority  as  well  as  during  any  period  of  suspension  of  the  sentence,  provided  that  the 
requirements  of  R.C.M.  1 109  must  be  complied  with  before  an  alleged  violation  of  such  terms  may 
relieve  the  convening  authority  of  the  obligation  to  fulfill  the  agreement;  and 

(E)  A  promise  to  waive  procedural  requirements  .such  as  the  Article  .^2  investigation,  the  right  to  trial 


R.C.M.  705(d) 


by  court-manial  composed  of  members  or  the  right  to  request  trial  by  military  judge  alone,  or  the 
opportunity  to  obtain  the  personal  appearance  of  witnesses  at  sentencing  proceedings. 

(d)  Procedure. 

( 1 )  Offer.  An  offer  to  plead  guilty  or  to  enter  a  confessional  stipulation  must  originate  with  the  accused  and 
defense  counsel,  if  any. 

(2)  Negotiation.  Upon  the  initiation  of  the  defense,  the  convening  authority,  the  staff  judge  advocate,  or 
the  trial  counsel  may  negotiate  the  terms  and  conditions  of  a  pretrial  agreement  with  the  defense.  All  negotiations 
shall  be  with  defense  counsel  unless  the  accused  is  not  represented. 

(3)  Formal  submi.'i.'iion.  Aftei  negotiation,  if  any.  under  subsection  (d)(2)  of  this  rule,  if  the  accused  elects 
to  propose  a  pretrial  agreement,  the  defense  shall  submit  a  written  offer.  All  terms,  conditions,  and  promises 
between  the  parties  shall  be  written.  The  proposed  agreement  shall  be  signed  by  the  accused  and  defense  counsel, 
if  any.  If  the  agreement  contains  any  specified  action  on  the  adjudged  sentence,  such  action  shall  be  set  forth 
on  a  page  separate  from  the  other  portions  of  the  agreement. 


Discussion 


The  first  part  of  the  agreement  ordinarily  eontains  an  offer 
to  plead  guilty  and  a  description  of  the  offenses  to  which  the 
offer  extends.  It  must  also  contain  a  complete  and  accurate 
statement  of  any  other  agreed  terms  or  conditions.  For  example, 
if  the  convening  authority  agrees  to  withdraw  certain  specifi¬ 
cations,  or  if  the  accused  agrees  to  waive  the  right  to  an  Article 


32  investigation,  this  should  be  stated.  The  written  agreement 
should  contain  a  statement  by  the  accused  that  the  accused  enters 
it  freely  and  voluntarily  and  may  contain  a  statement  that  the 
accused  has  been  advised  of  certain  rights  in  connection  with 
the  agreement 


(4)  Acceptance.  The  convening  authority  may  either  accept  or  reject  an  offer  of  the  accused  to  enter  into  a 
pretrial  agreement.  The  decision  is  within  the  sole  discretion  of  the  convening  authority.  When  the  convening 
authority  has  accepted  a  pretrial  agreement,  the  agreement  shall  be  signed  by  the  convening  authority  or  by  a 
person,  such  as  the  staff  judge  advocate  or  trial  counsel,  who  has  been  authorized  by  the  convening  authority 
to  sign. 


Discussion 

The  convening  authority  should  consult  with  the  staff  judge  a  pretrial  agreement, 
advocate  or  trial  counsel  before  acting  on  an  offer  to  enter  into 


(5)  Withdrawal. 

(A)  By  accused.  The  accused  may  withdraw  from  a  pretrial  agreement  at  any  time;  however,  the  accused 
may  withdraw  a  plea  of  guilty  or  a  confessional  stipulation  entered  pursuant  to  a  pretrial  agreement 
only  as  provided  in  R.C.M.  910(h)  or  81 1(d).  respectively. 

(B)  By  convening  authority.  The  convening  authority  may  withdraw  from  a  pretrial  agreement  at  any 
time  before  the  accused  begins  performance  of  promises  contained  in  the  agreement,  upon  the  failure 
by  the  accused  to  fulfill  any  material  promise  or  condition  in  the  agreement,  when  inquiry  by  the 
military  judge  discloses  a  disagreement  as  to  a  material  term  in  the  agreement,  or  if  findings  are  set 
aside  because  a  plea  of  guilty  entered  pursuant  to  the  agreement  is  held  improvident  on  appellate 
review. 

(e)  Nondisclosure  of  existence  of  agreement.  Except  in  a  special  court-manial  without  a  military  judge,  no 
member  of  a  court-martial  shall  be  informed  of  the  existence  of  a  pretrial  agreement,  in  addition,  except  as 
provided  in  Mil.  R.  Evid.  410.  the  fact  that  an  accused  offered  to  enter  into  a  pretrial  agreement,  and  any 
statements  made  by  an  accused  in  connection  therewith,  whether  during  negotiations  or  during  a  providence 
inquiry,  shall  not  be  otherwise  disclosed  to  the  members. 
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Discussion 

See  nl.\o  R.C  M  yiO(f)  (plea  agreement  inquiry) 


R.C.M.  706(c)(3) 


Rule  706.  Inquiry  into  the  mental  capacity  or  mental  responsibility  of  the  accused 

(a)  Initial  action.  If  it  appears  to  any  commander  who  considers  the  disposition  of  charges,  or  to  any  investigating 
officer,  trial  counsel,  defense  counsel,  military  judge,  or  member  that  there  is  reason  to  believe  that  the  accused 
lacked  mental  responsibility  for  any  offense  charged  or  lacks  capacity  to  stand  trial,  that  fact  and  the  basis  of 
the  belief  or  observation  shall  be  transmitted  through  appropriate  channels  to  the  officer  authorized  to  order  an 
inquiry  into  the  mental  condition  of  the  accused.  The  submission  may  be  accompanied  by  an  application  for  a 
mental  examination  under  this  rule. 

Discussion 

See  R.C.M.  909  concerning  the  capacity  of  the  accused  bility  of  the  accused, 
to  stand  trial  and  R.C.M.  9l6(k)  concerning  mental  responsi- 


(b)  Ordering  an  inquiry. 


(1)  Before  referral.  Before  referral  of  charges  an  inquiry  into  the  mental  capacity  or  mental  responsibility 
of  the  accused  may  be  ordered  by  the  convening  authority  before  whom  the  charges  are  pending  for  disposition. 


(2)  After  referral.  After  referral  of  charges,  an  inquiry  into  the  mental  capacity  or  mental  responsibility  of 
the  accused  may  be  ordered  by  the  military  Judge.  The  convening  authority  may  order  such  an  inquiry  after 
referral  of  charges  but  before  beginning  of  the  first  session  of  the  court-martial  (including  any  Article  39(a) 
session)  when  the  military  judge  is  not  reasonably  available.  The  military  judge  may  order  a  mental  examination 
of  the  accused  regardless  of  any  earlier  determination  by  the  convening  authority. 


(c)  Inquiry. 


(1)  fly  whom  conducted.  When  a  mental  examination  is  ordered  under  subsection  (b)  of  this  rule,  the  matter 
shall  be  referred  to  a  board  of  one  or  more  physicians  for  their  observation  and  report  as  to  the  mental  capacity 
or  mental  responsibility,  or  both,  of  the  accused.  Ordinarily  at  least  one  member  of  the  board  shall  be  a  psychiatrist. 

(2)  Matters  in  inquiry.  When  a  mental  examination  is  ordered  under  this  rule,  the  order  shall  contain  the 
reasons  for  doubting  the  mental  capacity  or  mental  responsibility,  or  both,  of  the  accused,  or  other  reasons  for 
requesting  the  examination.  In  addition  to  other  requirements,  the  order  shall  require  the  board  to  make  separate 
and  distinct  findings  as  to  each  of  the  following  questions: 


(A)  At  the  time  of  the  alleged  criminal  conduct  did  the  accused  have  a  mental  disease  or  defect?  (The 
terms  “mental  disease  or  defect”  do  not  include  an  abnormality  manifested  only  by  repeated  criminal 
or  otherwise  antisocial  conduct.) 


(B)  What  is  the  clinical  psychiatric  diagnosis  ? 

(C)  Did  the  accused,  at  the  time  of  the  alleged  criminal  conduct  and  as  a  result  of  such  mental  disease 
or  defect,  lack  substantial  capacity  to  appreciate  the  criminality  of  the  accused's  conduct? 

(D)  Did  the  accused,  at  the  time  of  the  alleged  criminal  conduct  and  as  a  result  of  such  mental  disease 
or  defect,  lack  substantial  capacity  to  conform  the  accused’s  conduct  to  the  requirements  of  law? 

(E)  Does  the  accused  have  sufficient  mental  capacity  to  understand  the  nature  of  the  proceedings  and  to 
conduct  or  cooperate  intelligently  in  the  defense? 

Other  appropriate  questions  may  also  be  included. 

,  (3)  Directions  to  board.  In  addition  to  the  requirements  specified  in  subsection  (c)(2)  of  this  rule,  the  order 

'  ^  of  the  board  shall  specify: 
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(A)  That  upon  completion  of  the  board's  investigation,  a  statement  consisting  only  of  the  board's  ultimate 
conclusions  as  to  all  questions  specified  in  the  order  shall  be  submitted  to  the  officer  ordering  the 
examination,  the  accused’s  commanding  officer,  the  investigating  officer,  if  any,  appointed  pursuant 
to  Article  32  and  to  all  counsel  in  the  case,  the  convening  authority,  and.  after  referral,  to  the  military 
judge; 

(B)  That  the  full  report  of  the  board  may  be  released  by  the  board  or  other  medical  personnel  only  to 
other  medical  personnel  for  medical  purposes,  unless  otherwise  authorized  by  the  convening  authoriiy 
or,  after  referral  of  charges,  by  the  military  judge,  except  that  a  copy  of  the  full  report  shall  be 
furnished  to  the  defense  and,  upon  request,  to  the  commanding  officer  of  the  accused;  and 

(C)  That  neither  the  contents  of  the  full  report  nor  any  matter  considered  by  the  board  during  its  inves¬ 
tigation  shall  be  released  by  the  board  or  other  medical  personnel  to  any  person  not  authorized  to 
receive  the  full  report,  except  pursuant  to  an  order  by  the  military  judge. 

Discussion 

Based  on  the  report,  further  action  in  the  case  may  be  accused  from  the  service  or,  subject  to  Mil.  R  Evid.  302.  the 

suspended,  the  charges  may  be  dismissed  by  the  convening  charges  may  be  tried  by  court-martial, 

authority,  administrative  action  may  be  taken  to  discharge  the 


(4)  Additional  examinations.  Additional  examinations  may  be  directed  under  this  rule  at  any  stage  of  the 
proceedings  as  circumstances  may  require. 

(5)  Disclosure  to  trial  counsel.  No  person,  other  than  the  defense  counsel,  accused,  or,  after  referral  of 
charges,  the  military  judge  may  disclose  to  the  trial  counsel  any  statement  made  by  the  accused  to  the  board  or 
any  evidence  derived  from  such  statement. 


Discussion 

See  Mil.  R.  Evid.  302. 


Rule  707.  Speedy  trial 

(a)  In  general.  The  accused  shall  be  brought  to  trial  within  120  days  after  notice  to  the  accused  of  preferral  of 
charges  under  R.C.M.  308  or  the  imposition  of  restraint  under  R.C.M.  304,  whichever  is  earlier. 

Discussion 

Delay  from  the  time  of  an  offense  to  preferral  of  charges  and  may  result  in  dismissal  of  the  charges  or  other  relief  Of- 

or  the  imposition  of  pretrial  restraint  is  not  considered  for  speedy  tenses  ordinarily  should  be  dispissed  of  promptly  to  serve  the 

trial  purposes.  However,  see  Article  43  (statute  of  limitations).  interests  of  good  order  and  discipline.  See  R.C.M.  301;307. 

In  some  circumstances  such  delay  may  prejudice  the  accused 


(b)  Accountability. 

( 1 )  /«  general.  The  date  on  which  the  accused  is  notified  of  the  pm  of  charges  or  the  date  on  which 
pretrial  restraint  is  imposed  shall  not  count  for  purpose  of  computing  the  time  under  subsection  (a)  of  this  rule. 
The  date  on  which  the  accused  is  brought  to  trial  shall  count. 

(2)  Inception.  If  charges  are  dismissed,  if  a  mistrial  is  granted,  or — when  no  charges  are  pending — if  the 
accused  is  released  from  pretrial  restraint  for  a  significant  period,  the  time  under  this  rule  shall  run  only  from 
the  date  on  which  charges  or  restraint  are  reinstituted. 

(3)  Termination.  An  accused  is  brought  to  trial  within  the  meaning  of  this  rule  when: 

(A)  A  plea  of  guilty  is  entered  to  an  offen.se;  or 

(B)  Presentation  to  the  factfinder  of  evidence  on  the  merits  begins. 
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(4)  Multiple  charges.  When  charges  are  preferred  at  different  times,  the  inception  for  each  shall  be  determined 
from  the  date  on  which  the  accused  was  notified  of  preferral  or  on  which  restraint  was  imfK)sed  on  the  basis  of 
that  offense. 

(c)  Exclusions.  The  following  periods  shall  be  excluded  when  determining  whether  the  period  in  subsection  (a) 
of  this  rule  has  run — 

(1)  Any  periods  of  delay  resulting  from  other  proceedings  in  the  case,  including: 

(A)  Any  examination  into  the  mental  capacity  or  responsibility  of  the  accused; 

(B)  Any  hearing  on  the  capacity  of  the  accused  to  stand  trial  and  any  time  during  which  the  accused 
lacks  capacity  to  stand  trial; 

(C)  Any  session  on  pretrial  motions; 

(D)  Any  appeal  filed  under  R.C.M.  908  unless  it  is  determined  that  the  appeal  was  filed  solely  for  the 
purpose  of  delay  with  the  knowledge  that  it  was  totally  frivolous  and  without  merit;  and 

(E)  Any  petition  for  extraordinary  relief  by  either  party. 

(2)  Any  period  of  delay  resulting  from  unavailability  of  a  military'  judge  when  the  unavailability  results 
from  extraordinary  circumstances. 

(3)  Any  period  of  delay  resulting  from  a  delay  in  a  proceeding  or  a  continuance  in  the  court-martial  granted 
at  the  request  or  with  the  consent  of  the  defense. 

(4)  Any  period  of  delay  resulting  from  a  failure  of  the  defense  to  provide  notice,  make  a  request,  or  submit 
any  matter  in  a  timely  manner  as  otherwise  required  by  this  Manual. 

(5)  Any  period  of  delay  resulting  from  a  delay  in  the  Article  32  hearing  or  a  continuance  in  the  court-martial 
at  the  request  of  the  prosecution  if: 

(A)  The  delay  or  continuance  is  granted  because  of  unavailability  of  substantial  evidence  relevant  and 
necessary  to  the  prosecution’s  case  when  the  Government  has  exercised  due  diligence  to  obtain  such 
evidence  and  there  exists  at  the  time  of  the  delay  grounds  to  believe  that  such  evidence  would  be 
available  within  a  reasonable  time;  or 

(B)  The  continuance  is  granted  to  allow  the  trial  counsel  additional  time  to  prepare  the  prosecution’s 
case  and  additional  time  is  justified  because  of  the  exceptional  circumstances  of  the  case. 

(6)  Any  period  of  delay  resulting  from  the  absence  or  unavailability  of  the  accused. 

(7)  Any  reasonable  period  of  delay  when  the  accused  is  joined  for  trial  with  a  coaccused  as  to  whom  the 
time  for  trial  has  not  yet  run  and  there  is  no  good  cause  for  not  granting  a  severance. 

(8)  Any  other  period  of  delay  for  good  cause,  including  unusual  operational  requirements  and  military 
exigencies. 

(d)  Arrest  or  confinement.  When  the  accused  is  in  pretrial  arrest  or  confinement  under  R.C.M.  304  or  305, 
immediate  steps  shall  be  taken  to  bring  the  accused  to  trial.  No  accused  shall  be  held  in  pretrial  arrest  or 
confinement  in  excess  of  90  days  for  the  same  or  related  charges.  Except  for  any  periods  under  subsection  (c)(7) 
of  this  rule,  the  periods  described  in  subsection  (c)  of  this  rule  shall  be  excluded  for  the  purpose  of  computing 
when  90  days  has  run.  The  military  judge  may,  upon  a  showing  of  extraordinary  circumstances,  extend  the 
period  by  10  days. 


Discussion 


Ordinarily  priority  should  be  given  to  trial  of  persons  in 
arrest  or  confinement. 

In  addition  to  the  requirements  of  this  rule,  judicial  de¬ 
cisions  have  held  that  when  an  accused  has  been  in  pretrial 
confinement  for  more  than  90  days  (not  counting  cenain  de¬ 
ductible  periods,  .tee  discussion  below)  a  presumption  arises 
that  the  accused's  right  to  a  speedy  trial  under  Article  10  has 


been  violated.  In  such  cases,  unless  the  prosecution  meets  a 
heavy  burden  to  show  that  the  Government  has  exercised  due 
diligence,  the  charges  will  be  dismissed.  Under  some  circum¬ 
stances,  this  standard  could  result  in  dismissal  of  charges,  de¬ 
spite  compliance  with  this  rule. 

Periods  of  delay  specifically  requested  or  caused  by  the 
defense  and  reasonable  delays  for  examinations  into  the  mental 
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capacity  or  responsibility  ordinarily  are  not  included  in  the  90- 
day  presumption.  Other  periods  which  are  deductible  under 
R.C.M.  707(c)  are  charged  to  the  Government  for  purposes  of 
the  presumption. 


When  an  accused  in  pretrial  confinement  demands  im¬ 
mediate  trial,  the  Government  must  bring  the  accused  to  trial 
promptly  or  show  adequate  cause  to  excuse  the  delay. 


(e)  Remedy.  Failure  to  comply  with  this  rule  shall  result  in  dismissal  of  the  affected  charges  upon  timely  motion  ■ 

by  the  accused. 
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Rule  801.  Military  judge’s  responsibilities;  other  matters 

(a)  Responsibilities  of  military  judge.  The  military  judge  is  the  presiding  officer  in  a  court-martial. 

Discussion 

The  military  judge  is  responsible  for  ensuring  thal  court-  otherwise  specified,  the  president  of  a  special  court-martial 

murtial  proceedings  are  conducted  in  a  fair  and  orderly  manner.  without  a  military  judge  has  the  same  authority  and  responsi- 

without  unnecessary  delay  or  waste  of  time  or  resources.  Unless  bility  as  a  military  judge.  See  R.C.M.  502(b)(2). 

The  military  judge  shall: 

(1)  Determine  the  time  and  uniform  for  each  session  of  a  court-martial; 

Discussion 

The  military  judge  should  consult  with  counsel  concerning  priatc.  Subject  to  R.  '  M.  S04(d)(t).  the  military  judge  may 

the  scheduling  of  sessions  and  the  uniform  to  be  worn.  The  also  determine  the  place  of  trial.  See  a/.so  R.C.M.  906(b)(  11). 

military  judge  recesses  or  adjourns  the  court-martial  as  appro- 


(2)  Ensure  that  the  dignity  and  decorum  of  the  proceedings  are  maintained; 

Discussion 

See  uho  R.C.M.  804  and  806.  Courts-martial  should  be  detached  deliberation  and  determination  of  the  issues  presented 

conducted  in  an  atmosphere  which  is  conducive  to  calm  and  and  which  reflects  the  seriousness  of  the  proceedings. 


(3)  Subject  to  the  code  and  this  Manual,  exercise  reasonable  control  over  the  proceedings  to  promote  the 
purposes  of  these  rules  and  this  Manual; 


Discussion 


See  R.C.M.  102.  The  military  judge  may.  within  the 
framework  established  by  the  code  and  this  Manual,  prescribe 
the  manner  and  order  in  which  the  proceedings  may  take  place. 
Thus,  the  military  judge  may  determine:  when,  and  in  what 
order,  motions  will  be  litigated  (.see  R.C.M.  905);  the  manner 
in  which  voir  dire  will  be  conducted  and  challenges  made  (see 
R.C.M.  902(d)  and  912);  the  order  in  which  witnesses  may 
testify  (.vee  R.C.M.  913;  Mil.  R,  Evid.  61 1 );  the  order  in  which 


the  parties  may  argue  on  a  motion  or  objection;  and  the  time 
limits  for  argument  (.vee  R.C.M.  905;  919;  l(X)l(g)). 

The  military  judge  should  prevent  unnecessary  waste  of 
time  and  promote  the  ascertainment  of  truth,  but  must  avoid 
undue  interference  with  the  parties'  presentations  or  the  ap¬ 
pearance  of  partiality.  The  parties  are  entitled  to  a  reasonable 
opportunity  to  properly  present  and  support  their  contentions 
on  any  relevant  matter. 


(4)  Subject  to  subsection  (e)  of  this  rule,  rule  on  all  interlocutory  questions  and  all  questions  of  law  raised 
during  the  court-martial;  and 

(5)  Instruct  the  members  on  questions  of  law  and  procedure  which  may  arise. 


Discussion 

The  military  judge  instructs  the  members  concerning  find-  priate.  See  R.C.M  913.  Other  instructions  (for  example,  in- 

ings  (see  R.C.M.  920)  and  sentence  (see  R.C.M.  lOOSl.  and  stntctions  on  the  limited  purpose  for  which  evidence  has  been 

when  otherwise  appropriate  For  example,  preliminary  instruc-  introduced,  see  Mil.  R.  Evid.  105)  may  be  given  whenever  the 
(ions  to  the  members  concerning  their  duties  and  the  duties  of  need  arises, 
other  trial  participants  and  other  matters  are  normally  appro- 
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(b)  Rules  of  court;  contempt.  The  military  judge  may: 

(1)  Subject  to  R.C.M.  108,  promulgate  and  enforce  rules  of  court. 

(2)  Subject  to  R.C.M.  809,  exercise  contempt  power. 

(c)  Obtaining  evidence.  The  court-martial  may  act  to  obtain  evidence  in  addition  to  that  presented  by  the  parties. 
The  right  of  the  members  to  have  additional  evidence  obtained  is  subject  to  an  interlocutory  ruling  by  the  military 
judge. 

Discussion 

The  members  may  request  and  the  military  judge  may  certain  lines  to  discover  and  produce  additional  evidence.  See 

require  that  a  witness  be  recalled,  or  that  a  new  witness  be  also  Mil.  R.  Evid.  614.  In  taking  such  action,  the  court-martial 

summoned,  or  other  evidence  produced.  The  members  or  mil-  must  not  depart  from  an  impanial  role, 
itary  judge  may  direct  trial  counsel  to  make  an  inquiry  along 


(d)  Uncharged  offenses.  If  during  the  trial  there  is  evidence  that  the  accused  may  be  guilty  of  an  untried  offense 
not  alleged  in  any  specification  before  the  court-martial,  the  court-martial  shall  proceed  with  the  trial  of  the 
offense  charged. 

Discussion 

A  report  of  the  matter  may  be  made  to  the  convening  should  sit  in  any  later  trial.  Such  a  member  would  ordinanly 

authority  after  trial.  If  charges  are  preferred  for  an  offense  be  subject  to  a  challenge  for  cause.  See  R.C.M.  912,  See  also 

indicated  by  the  evidence  referred  to  in  this  subsection,  no  Mil.R.  Evid.  105  concerning  instructing  the  members  on  evi- 

member  of  the  court-martial  who  participated  in  the  first  trial  dence  of  uncharged  misconduct. 


(e)  Interlocutory  questions  and  questions  of  law.  For  purposes  of  this  subsection  “military  judge”  does  not 
include  the  president  of  a  special  court-martial  without  a  military  judge. 

(1)  Rulings  by  the  military  judge. 

(A)  Finality  of  rulings.  Any  ruling  by  the  military  judge  upon  a  question  of  law.  including  a  motion  for 
a  finding  of  not  guilty,  or  upon  any  interlocutory  question  is  final. 

(B)  Changing  a  ruling.  The  military  judge  may  change  a  ruling  made  by  that  or  another  military  judge 
in  the  case  except  a  previously  granted  motion  for  a  finding  of  not  guilty,  at  any  time  during  the 
trial. 

(C)  Article  39(a)  sessions.  When  required  by  this  Manual  or  otherwise  deemed  appropriate  by  the  military 
judge,  interlocutory  questions  or  questions  of  law  shall  be  presented  and  decided  at  sessions  held 
without  members  under  R.C.M.  803. 

Discussion 

Sessions  without  members  are  appropriate  for  interlocutory  extent  possible  consistent  with  the  orderly,  expeditious  progress 
questions,  questions  of  law.  and  instructions.  See  also  Mil.  R.  of  the  proceedings. 

Evid.  103;  304;  31 1 ;  321 .  Such  sessions  should  be  used  to  the 


(2)  Rulings  by  the  president  of  a  special  court-martial  without  a  military  judge. 

(A)  Questions  of  law.  Any  ruling  by  the  president  of  a  special  court-martial  without  a  military  judge  on 
any  question  of  law  other  than  a  motion  for  a  finding  of  not  guilty  is  final. 
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(B)  Questions  of  fact.  Any  ruling  by  the  president  of  a  special  court-martial  without  a  military  judge  on 
any  interlocutory  question  of  fact,  including  a  factual  issue  of  mental  capacity  of  the  accused,  or  on 
a  motion  for  a  finding  of  not  guilty,  is  final  unless  objected  to  by  a  member. 

(C)  Changing  a  ruling.  The  president  of  a  special  court-martial  without  a  military  judge  may  change  a 
ruling  made  by  that  or  another  president  in  the  case  except  a  previously  granted  motion  for  a  finding 
of  not  guilty,  at  any  time  during  the  trial. 

(D)  Presence  of  members.  Except  as  provided  in  R.C.M.  505  and  912,  all  members  will  be  present  at 
all  sessions  of  a  special  court-martial  without  a  military  judge,  including  sessions  at  which  questions 
of  law  or  interlocutory  questions  are  litigated.  However,  the  president  of  a  special  court-martial 
without  a  military  judge  may  examine  an  offered  item  of  real  or  documentary  evidence  before  ruling 
on  its  admissibility  without  exposing  it  to  other  members. 

(3)  Procedures  for  rulings  by  the  president  of  a  special  court-martial  without  a  military  judge  which  are 
subject  to  objection  by  a  member. 

(A)  Determination.  The  president  of  a  special  court-martial  without  a  military  judge  shall  determine 
whether  a  ruling  is  subject  to  objection. 

(B)  Instructions.  When  a  ruling  by  the  president  of  a  special  court-martial  without  a  military  judge  is 
subject  to  objection,  the  president  shall  so  advise  the  members  and  shall  give  such  instructions  on 
the  issue  as  may  be  necessary  to  enable  the  members  to  understand  the  issue  and  the  legal  standards 
by  which  they  will  determine  it  if  objection  is  made. 

(C)  Voting.  When  a  member  objects  to  a  ruling  by  the  president  of  a  special  court-martial  without  a 
military  judge  which  is  subject  to  objection,  the  court-martial  shall  be  closed,  and  the  members  shall 
vote  orally,  beginning  with  the  junior  in  rank,  and  the  question  shall  be  decided  by  a  majority  vote. 
A  tie  vote  on  a  motion  for  a  finding  of  not  guilty  is  a  determination  against  the  accused.  A  tie  vote 
on  any  other  question  is  a  determination  in  favor  of  the  accused. 

(D)  Consultation.  The  president  of  a  special  court-martial  without  a  military  judge  may  close  the  court- 
martial  and  consult  with  other  members  before  ruling  on  a  matter,  when  such  ruling  is  subject  to  the 
objection  of  any  member. 

(4)  Standard  of  proof.  Questions  of  fact  in  an  interlocutory  question  shall  be  determined  by  a  preponderance 
of  the  evidence,  unless  otherwise  stated  in  this  Manual.  In  the  absence  of  a  rule  in  this  Manual  assigning  the 
burden  of  persuasion,  the  party  making  the  motion  or  raising  the  objection  shall  bear  the  burden  of  persuasion. 


Discussion 


A  ruling  on  an  interlocucory  question  should  be  preceded 
by  any  necessary  inquiry  into  the  pertinent  facts  and  law.  For 
example,  the  party  making  the  objection,  motion,  or  request 
may  be  required  to  furnish  evidence  or  legal  authority  in  support 
of  the  contention.  An  interlocutory  issue  may  have  a  different 
standard  of  proof.  See,  for  example.  Mil.  R.  Evid.  314(e)(5). 
which  requires  consent  for  a  search  to  be  proved  by  clear  and 
convincing  evidence. 

Most  of  the  common  motions  are  discussed  in  specific 
rules  in  this  Manual,  and  the  burden  of  persuasion  is  assigned 
therein.  The  prosecution  usually  bears  the  burden  of  persuasion 
(see  Mil.  R.  Evid.  3()4(e);  31 1(e);  see  a/.«o  R.C.M.  905  through 
907)  once  an  issue  has  been  raised.  What  "raises"  an  issue 


may  vary  with  the  issue.  Some  issues  may  be  raised  by  a  timely 
motion  or  objection.  See.  for  example.  Mil.  R.  Evid.  304(e). 
Others  may  not  be  raised  until  the  defense  has  made  an  offer 
of  proof  or  presented  evidence  in  support  of  its  position.  See. 
for  example.  Mil.  R.  Evid.  31 1(g)(2).  The  rules  in  this  Manual 
and  relevant  decisions  should  be  consulted  when  a  question 
arises  as  to  whether  an  issue  is  raised,  as  well  as  which  side 
has  the  burden  of  persuasion.  The  military  judge  or  president 
of  a  special  court-martial  may  require  a  party  to  clarify  a  motion 
or  objection  or  to  make  an  offer  of  proof,  regardless  of  the 
burden  of  persuasion,  when  it  appears  that  the  motion  or  ob¬ 
jection  is  vague,  inapposite,  irrelevant,  or  spurious. 


(5)  Scope.  Subsection  (e)  of  this  rule  applies  to  the  disposition  of  questions  of  law  and  interlocutory  questions 
arising  during  trial  except  the  question  whether  a  challenge  should  be  sustained. 

Discussion 


Questions  of  law  and  interlocutory  questions  include  all 


Issues  which  arise  during  trial  other  than  the  findings  (that  is. 
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guilty  or  not  guilty),  sentence,  and  administrative  matters  such 
as  declaring  recesses  and  adjisummcnts.  \  nucstwn  may  he 
both  interlocutory  and  a  question  of  law.  Challenges  are  spe¬ 
cifically  covered  in  R.C  M.  902  and  912 

Questions  of  the  applicability  of  a  rule  of  law  to  an  un¬ 
disputed  set  of  facts  are  normally  questions  of  law  Similarly, 
the  legality  of  an  act  is  normally  a  question  of  law  For  example, 
the  legality  of  an  order  when  disobedience  of  an  order  is  charged, 
the  legality  of  restraint  when  there  is  a  prosecution  for  breach 
of  arrest,  or  the  sufficiency  of  warnings  before  interrogation 
are  normally  questions  of  law.  It  is  ptissible,  however,  for  such 
questions  to  be  decided  solely  uptin  some  factual  issue,  in  which 
case  they  would  be  questions  of  fact  For  example,  the  question 
of  what  warnings,  if  any,  were  given  by  an  interrogator  to  a 
suspect  would  be  a  factual  question 

A  question  is  interIcKutory  unless  the  ruling  on  it  would 
finally  decide  whether  the  accused  is  guilty.  Questions  which 
may  determine  the  ultimate  issue  of  guilt  are  not  interlocutory  . 
An  issue  may  arise  as  both  an  interlocutory  question  and  a 
question  which  may  determine  the  ultimate  issue  of  guilt.  .An 
issue  is  not  purely  interliKutory  if  an  accused  raises  a  defense 
or  objection  and  the  disputed  facts  involved  determine  the  ul¬ 
timate  question  of  guilt.  For  example,  if  during  a  trial  for  de¬ 
sertion  the  accused  moves  to  dismiss  for  lack  of  jurisdiction 


and  presents  some  evidence  that  the  accused  is  not  a  member 
vd  an  armed  torce.  the  accused's  status  as  a  military  person  mav 
determine  the  ultimate  question  ot  guilt  because  status  is  an 
element  of  the  oficnsc  It  the  motion  is  denied,  the  disputed 
tacts  must  be  resolved  by  each  member  m  deliberation  upon 
the  findings.  tThe  accused's  status  as  a  serv leemember  would 
have  to  be  proved  by  a  preponderance  of  the  evidence  to  uphold 
lurisdietion.  vc<-  R  C  M.  9(17.  but  beyond  a  reasonable  doubt 
to  permit  a  finding  of  guilty  I  If.  on  the  other  hand,  the  accused 
was  charged  with  larceny  and  presented  the  same  evidence  as 
to  military  status,  the  evidence  would  bear  only  upon  amena¬ 
bility  to  trial  and  the  issue  would  be  disposed  of  solely  as  an 
interlocutory  question. 

Interlocutory  questions  may  be  questions  of  fact  or  ques¬ 
tions  of  law  This  distinction  is  important  because  the  president 
of  a  special  eoun-niartial  w  ithout  a  military  judge  rules  finallv 
on  interlocutory  questions  of  law .  but  not  on  interlocutory  ques¬ 
tions  ot  tact  On  interlocutory  questions  of  fact  the  president 
of  a  special  court-martial  without  a  military  judge  rules  subject 
to  the  objection  of  any  other  member  On  mixed  questions  of 
fact  and  law.  rulings  by  the  president  are  subject  to  obiection 
by  any  member  to  the  extent  that  the  issue  of  fact  can  be  isolated 
and  considered  separately 


(f)  Rulings  on  record.  All  sessions  involving  rulings  or  instructions  made  or  given  by  the  military  judge  or  the 
president  of  a  special  court-martial  without  a  military  judge  shall  be  made  a  part  of  the  record.  All  rulings  and 
instructions  shall  be  made  or  given  in  open  session  in  the  presence  of  the  parties  and  the  members,  except  as 
otherwise  may  be  determined  in  the  discretion  of  the  military  judge.  For  purposes  of  this  subsection  (R.C.M. 
80l(f)|  "military  judge’  does  not  include  the  president  of  a  special  court-martial  without  a  military  judge. 

Discussion 

Sff  R.C.M.  bos  and  1 10.1  concerning  preparation  of  the  record  of  trial. 


(g)  Effect  of  failure  to  raise  defenses  or  objections.  Failure  by  a  party  to  raise  defenses  or  objections  or  to  make 
requests  or  motions  which  must  be  made  at  the  time  set  by  this  Manual  or  by  the  military  judge  under  authority 
of  this  Manual,  or  prior  to  any  extension  thereof  made  by  the  military  judge,  shall  constitute  waiver  thereof,  but 
the  military  Judge  for  good  cause  shown  may  grant  relief  from  the  waiver. 

Rule  802.  Conferences 

(a)  In  general.  After  referral,  the  military  judge  may.  upon  request  of  any  party  or  sua  sponte.  order  one  or 
more  conferences  with  the  parties  to  consider  such  matters  as  will  promote  a  fair  and  expeditious  trial. 

Discussion 

Conferences  between  the  military  judge  and  counsel  may  likely  to  arise  during  trial 
be  held  when  necessary  before  or  during  trial.  The  purpose  of  Occasionally  i(  may  be  appropriate  to  resolve  certain  is- 

such  conference  is  to  inform  the  military  judge  of  anticipated  sues,  in  addition  to  routine  or  administrative  matters,  if  this  can 

issues  and  to  expeditiously  resolve  matters  on  which  the  parties  be  done  with  the  consent  of  the  panies.  For  example,  a  request 

can  agree,  not  to  litigate  or  decide  contested  issues.  See  sub-  for  a  witness  which,  if  litigated  and  approved  at  trial,  would 

section  (c)  below.  No  party  may  be  compelled  to  resolve  any  delay  the  priK'eedings  and  cause  expense  or  inconvenience, 

matter  at  a  conference.  might  be  resolved  at  a  conference  Note,  however,  that  this 

A  conference  may  be  appropriate  in  order  to  resolve  sched-  could  only  be  done  by  an  agreement  of  the  parties  and  not  by 

uling  difficulties,  so  that  witnesses  and  members  arc  not  un-  a  binding  ruling  ot  the  military  judge  Such  a  resolution  must 

necessarily  inconvenienced.  Matters  which  will  ultimately  be  be  ineludcd  in  the  record  See  subsection  (bl  below 

in  the  military  judge's  discretion,  such  as  conduct  of  voir  dire.  A  military  judge  may  not  participate  m  negotiations  re¬ 

seating  arrangements  in  the  courtroom,  or  priKcdurcs  when  lating  to  pleas.  See  R  C  M  705  and  Mil  R  Evid  41(1 
there  are  multiple  accused  may  be  resolved  at  a  conference  No  place  or  method  is  prescribed  tor  conducting  a  conter- 

Conferences  may  be  used  to  advise  the  military  judge  of  issues  ence.  A  conference  may  be  conducted  h\  radio  or  telephone 
O'  problems,  such  as  unusual  motions  or  objections,  which  arc 
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(b)  Matters  on  record.  Conferences  need  not  be  made  part  of  the  record,  but  matters  agreed  upon  at  a  conference 
shall  be  included  in  the  record  orally  or  in  writing.  Failure  of  a  party  to  object  at  trial  to  failure  to  comply  with 
this  subsection  shall  waive  this  requirement. 

(c)  Rights  of  parties.  A  conference  shall  not  proceed  over  the  objection  of  any  party.  No  party  may  be  prevented 
under  this  rule  from  presenting  evidence  or  from  making  any  argument,  objection,  or  motion  at  trial. 

(d)  Accused’s  presence.  The  presence  of  the  accused  is  neither  required  nor  prohibited  at  a  conference. 


Discussion 

Normally  the  defense  counsel  may  be  presumed  to  speak  for  the  accused. 


(e)  Admission.  No  admissions  made  by  the  accused  or  defense  counsel  at  a  conference  shall  be  used  against  the 
accused  unless  the  admissions  are  reduced  to  writing  and  signed  by  the  accused  and  defense  counsel. 

(0  Limitations.  This  rule  shall  not  be  invoked  in  the  case  of  an  accused  who  is  not  represented  by  counsel,  or 
in  special  courts-martial  without  a  military  judge. 


Rule  803.  Court-martial  sessions  without  members  under  Article  39(a) 

A  military  judge  who  has  been  detailed  to  the  court-martial  may,  under  Article  39(a),  after  service  of  charges, 
call  the  court-martial  into  session  without  the  presence  of  members.  Such  sessions  may  be  held  before  and  after 
assembly  of  the  court-martial,  and  when  authorized  in  these  rules,  after  adjournment  and  before  action  by  the 
convening  authority.  All  such  sessions  are  a  part  of  the  trial  and  shall  be  conducted  in  the  presence  of  the  accused, 
defense  counsel,  and  trial  counsel,  in  accordance  with  R.C.M.  804  and  805,  and  shall  be  made  a  part  of  the 
record.  For  purposes  of  this  rule  “military  judge”  does  not  include  the  president  of  a  special  court-martial 
without  a  military  judge. 


Discussion 


The  purpose  of  Article  39(a)  is  "to  give  statutory  sanction 
to  pretrial  and  other  hearings  without  the  presence  of  the  mem¬ 
bers  concerning  those  matters  which  are  amendable  to  dispo¬ 
sition  on  either  a  tentative  or  final  basis  by  the  military  judge. " 
The  military  judge  of  a  court-martial  composed  of  a  military 
judge  and  members  may.  and  ordinarily  should,  call  the  court- 
martial  into  session  without  members  to  ascertain  the  accused's 
understanding  of  the  right  to  counsel,  the  right  to  request  trial 
by  military  judge  alone,  or  when  applicable,  enlisted  members, 
and  the  accused's  choices  with  respect  to  these  matters;  dispose 
of  interlocutory  matters;  hear  objections  and  motions;  rule  upon 
other  matters  that  may  legally  be  ruled  upon  by  the  military 
judge,  such  as  admitting  evidence;  and  perform  other  procedural 
functions  which  do  not  require  the  presence  of  members.  See. 


for  example.  R.C.M.  901-910.  The  military  judge  may,  if 
permitted  by  regulations  of  the  Secretary  concerned,  hold  the 
arraignment,  receive  pleas,  and  enter  findings  of  guilty  upon 
an  accepted  plea  of  guilty. 

Evidence  may  be  admitted  and  process,  including  a  sub¬ 
poena.  may  be  issued  to  compel  attendance  of  witnesses  and 
production  of  evidence  at  such  sessions.  See  R.C.M.  703. 

Article  39(a)  authorizes  sessions  only  after  charges  have 
been  referred  to  trial  and  served  on  the  accused,  but  the  accused 
has  an  absolute  right  to  object,  in  time  of  peace,  to  any  session 
until  the  period  prescribed  by  Article  35  has  run. 

See  R.C.M.  804  concerning  waiver  by  the  accused  of  the 
right  to  be  present.  See  also  R.C.M.  802  concerning  confer¬ 
ences. 


Rule  804.  Presence  of  the  accused  at  trial  proceedings 

(a)  Presence  required.  The  accused  shall  be  present  at  the  arraignment,  the  time  of  the  plea,  every  stage  of  the 
trial  including  sessions  conducted  under  Article  39(a),  voir  dire  and  challenges  of  members,  the  return  of  the 
findings,  sentencing  proceedings,  and  posttrial  sessions,  if  any,  except  as  otherwise  provided  by  this  rule. 

(b)  Continued  presence  not  required.  The  further  progress  of  the  trial  to  and  including  the  return  of  the  findings 
and,  if  necessary,  determination  of  a  sentence  shall  not  be  prevented  and  the  accused  shall  be  considered  to  have 
waived  the  right  to  be  present  whenever  an  accused,  initially  present: 


R.C.M.  804(b)(1) 


( 1)  Is  voluntarily  absent  after  arraignment  (whether  or  not  informed  by  the  military  judge  of  the  obligation 
to  remain  during  the  trial);  or 

(2)  After  being  warned  by  the  military  judge  that  disruptive  conduct  will  cause  the  accused  to  be  removed 
from  the  courtroom,  persists  in  conduct  which  is  such  as  to  justify  exclusion  from  the  courtroom. 

Discussion 


Express  waiver.  The  accused  may  expressly  waive  (he  right 
to  be  present  at  trial  proceedings.  There  is  no  right  to  be  absent, 
however,  and  the  accused  may  be  required  to  be  present  over 
objection.  Thus,  an  accused  cannot  frustrate  efforts  to  identify 
the  accused  at  trial  by  waiving  the  right  to  be  present.  The  right 
to  be  present  is  so  fundamental,  and  the  Government's  interest 
in  the  attendance  of  the  accused  so  substantial,  (hat  the  accused 
should  be  permitted  to  waive  the  right  to  be  present  only  for 
good  cause,  and  only  after  the  military  judge  explains  to  the 
accused  the  right,  and  the  consequences  of  foregoing  it.  and 
secures  the  accused's  personal  consent  to  proceeding  without 
the  accused. 

Voluntary  absence.  In  any  case  the  accused  may  forfeit 
the  right  to  be  present  by  being  voluntarily  absent  after  arraign¬ 
ment. 

"Voluntary  absence  "  means  voluntary  absence  from  trial. 
Fbr  an  absence  from  court-martial  proceedings  to  be  voluntary, 
the  accused  must  have  know  n  of  the  scheduled  proceedings  and 
intentionally  missed  them.  For  example,  although  an  accused 
servicemember  might  voluntarily  be  absent  without  authority, 
this  would  not  justify  proceeding  with  a  court-martial  in  the 
accused’s  absence  unless  the  accused  was  aware  that  the  court- 
martial  would  be  held  during  the  period  of  the  absence. 

An  accused  who  is  in  military  custody  or  otherwise  subject 
to  military  control  at  the  time  of  trial  or  other  proceeding  may 
not  properly  be  absent  from  the  trial  or  proceeding  without 
securing  the  permission  of  the  military  judge  on  the  record. 

The  prosecution  has  the  burden  to  establish  by  a  prepon¬ 
derance  of  the  evidence  (hat  the  accused's  absence  from  trial 
is  voluntary.  Voluntariness  may  not  be  presumed,  but  it  may 
be  inferred,  depending  on  the  circumstances.  For  example,  it 
may  be  inferred,  in  the  absence  of  evidence  to  the  contrary, 
that  an  accused  who  was  present  when  the  trial  recessed  and 
who  knew  when  the  proceedings  were  scheduled  to  resume,  but 
who  nonetheless  is  not  present  when  court  reconvenes  at  the 
designated  time,  is  absent  voluntarily. 

Where  there  is  some  evidence  that  an  accused  who  is  absent 
for  a  hearing  or  trial  may  lack  mental  capacity  to  stand  trial, 
capacity  to  voluntarily  waive  the  right  to  be  present  for  trial 
must  be  shown.  See  R.C.M.  909. 

Subsection  ( I )  authorizes  but  does  not  require  trial  to  pro¬ 
ceed  in  the  absence  of  the  accused  upon  the  accused  's  voluntary 


absence.  When  an  accused  is  absent  from  trial  after  arraignment, 
a  continuance  or  a  recess  may  be  appropriate,  depending  on  all 
(he  circumstances. 

Removal  for  Jisruplion  Trial  may  proceed  without  the 
presence  of  an  accused  who  has  disrupted  the  proceedings,  but 
only  after  at  least  one  warning  by  the  military  judge  that  such 
behavior  may  result  in  removal  from  the  courtrcxmi  In  order 
to  justify  removal  from  the  proceedings,  the  accused's  behavior 
should  be  of  such  a  nature  as  to  materially  interfere  with  the 
conduct  of  the  proceedings. 

The  military  judge  should  consider  alternatives  to  removal 
of  a  disruptive  accused.  Such  alternatives  include  physical  re¬ 
straint  (such  as  binding,  shackling,  and  gagging)  of  the  accused, 
or  physically  segregating  the  accused  in  the  courtroom.  Such 
alternatives  need  not  be  tried  before  removing  a  disruptive  ac¬ 
cused  under  subsection  (2).  Removal  may  be  preferable  to  such 
an  alternative  as  binding  and  gagging,  which  can  be  an  affront 
to  the  dignity  and  decorum  of  the  proceedings. 

Disruptive  behavior  of  the  accused  may  also  constitute 
contempt.  See  R.C.M.  809.  When  the  accused  is  removed  from 
the  courtroom  for  dismptive  behavior,  the  military  judge  should — 

(A)  Afford  the  accused  and  defense  counsel 
ample  opportunity  to  consult  throughout  the 
proceedings.  To  this  end.  the  accused  should 
be  held  or  otherwise  required  to  remain  in 
the  vicinity  of  the  trial,  and  frequent  re¬ 
cesses  permitted  to  allow  counsel  to  confer 
with  the  accused. 

(B)  Take  such  additional  steps  as  may  be  rea¬ 
sonably  practicable  to  enable  the  accused 
to  be  informed  about  the  proceedings.  Al¬ 
though  not  required,  technological  aids,  such 
as  closed-circuit  television  or  audio  trans¬ 
missions.  may  be  used  for  this  purpose. 

(C)  Afford  the  accused  a  continuing  opportu¬ 
nity  to  return  to  the  courtroom  upon  as¬ 
surance  of  gwxJ  behavior.  To  this  end,  the 
accused  should  be  brought  to  the  courtroom 
at  appropriate  intervals,  and  offered  the  op¬ 
portunity  to  remain  upon  good  behavior. 

(D)  Ensure  that  the  reasons  for  removal  appear 
in  the  record. 


(c)  Appearance  and  security  of  accu.sed. 

(1)  Appearance.  The  accused  shall  be  properly  attired  in  the  unitorm  or  dress  prescribed  by  the  military 
judge.  An  accused  servicemember  shall  wear  the  insignia  of  grade  and  may  wear  any  decorations,  emblems,  or 
ribbons  to  which  entitled.  The  accused  and  defense  counsel  are  responsible  for  ensuring  that  the  accused  is 
properly  attired;  however,  upon  request,  the  accused's  commander  shall  render  such  assistance  as  may  be 
reasonably  necessary  to  ensure  that  the  accused  is  properly  attired. 

Discussion 

This  subsection  recognizes  the  right,  as  well  as  the  obli-  present  a  proper  military  appearance  before  a  court-martial  may 

gallon,  of  an  accused  servicemember  to  present  a  ginxl  military  be  compelled  to  do  so 

appearance  at  trial  An  accused  servicemember  who  refuses  to 
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(2)  Custody.  Responsibility  for  maintaining  custody  or  control  of  an  accused  before  and  during  trial  may 
be  assigned,  subject  to  R.C.M.  304  and  305,  and  subsection  (c)(3)  of  this  rule,  under  such  regulations  as  the 
Secretary  concerned  may  prescribe. 

(3)  Restraint.  Physical  restraint  shall  not  be  imposed  on  the  accused  during  open  sessions  of  the  court- 
martial  unless  prescribed  by  the  military  judge. 


Rule  805.  Presence  of  military  judge,  members,  and  counsel 

(a)  Military  judge.  No  court-martial  proceeding,  except  the  deliberations  of  the  members,  may  take  place  in  the 
absence  of  the  military  judge,  if  detailed. 

(b)  Members.  Unless  trial  is  by  military  judge  alone  pursuant  to  a  request  by  the  accused,  no  court-martial 
proceeding  may  take  place  in  the  absence  of  any  detailed  member  except;  Article  39(a)  sessions  under  R.C.M. 
803;  examination  of  members  under  R.C.M.  91 1(d);  when  the  member  has  been  excused  under  R.C.M.  505  or 
91 1(0;  or  as  otherwise  provided  in  R.C.M.  1 102.  No  general  court-martial  proceeding  requiring  the  presence 
of  members  may  be  conducted  unless  at  least  5  members  are  present  and.  except  as  provided  in  R.C.M.  91 1(h). 
no  special  court-martial  proceeding  requiring  the  presence  of  members  may  be  conducted  unless  at  least  3 
members  are  present.  Except  as  provided  in  R.C.M.  503(b),  when  an  enlisted  accused  has  requested  enlisted 
members,  no  proceeding  requiring  the  presence  of  members  may  be  conducted  unless  at  least  one-third  of  the 
members  actually  sitting  on  the  court-martial  are  enlisted  persons. 

(c)  Counsel.  As  long  as  at  least  one  qualified  counsel  for  each  party  is  present,  other  counsel  for  each  party  may 
be  absent  from  a  court-martial  session.  An  assistant  counsel  who  lacks  the  qualifications  necessary  to  serve  as 
counsel  for  a  party  may  not  act  at  a  session  in  the  absence  of  such  qualified  counsel. 


Discussion 


See  R.C.M.  504(d)  concerning  qualifications  of  counsel. 

Ordinarily,  no  court-martial  proceeding  sliould  take  place 
if  any  defense  or  assistant  defense  counsel  is  absent  unless  the 
accused  expressly  consents  to  the  absence.  The  military  judge 
may.  however,  proceed  in  the  absence  of  one  or  more  defense 
counsel ,  without  the  consent  of  the  accused,  if  the  military  judge 


finds  that,  under  the  circumstances,  a  continuance  is  not  war¬ 
ranted  and  that  the  accused's  right  to  be  adequately  represented 
would  not  be  impaired. 

See  R.C.M.  502(d)(6)  and  505(d)(2)  concerning  with¬ 
drawal  or  substitution  of  counsel.  See  R.C.M.  506(d)  concern¬ 
ing  the  right  of  the  accused  to  proceed  without  counsel. 


(d)  Effect  of  replacement  of  member  or  military  judge. 

(1)  Members.  When  after  the  presentation  of  evidence  on  the  merits  has  begun,  a  new  member  is  detailed 
under  R.C.M.  505(c)(2)(B),  trial  may  not  proceed  unless  the  testimony  and  evidence  previously  admitted  on  the 
merits,  if  recorded  verbatim,  is  read  to  the  new  member,  or,  if  not  recorded  verbatim,  and  in  the  absence  of  a 
stipulation  as  to  such  testimony  and  evidence,  the  trial  proceeds  as  if  no  evidence  has  been  presented. 

Discussion 

When  a  new  member  is  detailed,  the  military  judge  should  When  the  court-martial  has  been  reduced  below  a  quorum, 

give  such  instructions  as  may  be  appropriate.  See  also  R.C.M.  a  mistrial  may  be  appropriate.  See  R.C.M  915. 

912  concerning  voir  dire  and  challenges. 


(2)  Military  judge.  When,  after  the  presentation  of  evidence  on  the  merits  has  begun  in  trial  before  military 
judge  alone,  a  new  military  judge  is  detailed  under  R.C.M.  505(e)(2)  trial  may  not  proceed  unless  the  accused 
requests,  and  the  military  judge  approves,  trial  by  military  judge  alone,  and  a  verbatim  record  of  the  testimony 
and  evidence  or  a  stipulation  thereof  is  read  to  the  military  judge,  or  the  trial  proceeds  as  if  no  evidence  had 
been  presented. 


11-93 


R.C.M.  806 


Rule  806.  Public  trial 

(a)  In  general.  Except  as  otherwise  provided  in  this  rule,  courts-martial  shall  be  open  to  the  public.  Eor  purposes 
of  this  rule,  “public"  includes  members  of  both  the  military  and  civilian  communities. 


Discussion 


Because  of  ihe  requirement  for  public  trials,  courts-martial 
must  be  conducted  in  facilities  which  can  accomodate  a  rea¬ 
sonable  number  of  spectators.  Military  exigencies  may  iKca- 
sionally  make  attendance  at  courts-martial  difficult  or 
impracticable,  as,  for  example,  when  a  court-martial  is  con¬ 
ducted  on  a  ship  at  sea  or  in  a  unit  in  a  combat  zone.  This  does 
not  violate  this  rule.  However,  such  exigencies  should  not  be 
manipulated  to  prevent  attendance  at  a  court-martial.  The  re¬ 
quirements  of  this  rule  may  be  met  even  though  only  service- 
members  are  able  to  attend  a  court-martial.  Although  not  tequimd. 
servicemembers  should  be  encouraged  to  attend  courts-martial. 


When  public  access  to  a  court-martial  is  limited  tor  some 
reason,  including  lack  of  space,  special  care  must  be  taken  to 
avoid  arbitrary  exclusion  of  specific  groups  or  (vrsons  This 
may  include  allocating  a  reasonable  number  ol  seats  to  members 
of  the  press  and  to  relatives  of  the  accused,  and  establishing 
priK'edures  for  entering  and  exiting  from  the  courtroom  .Vcc 
alsd  subsection  (bl  below  There  is  no  requirement  that  there 
actually  be  spectators  at  a  court-martial 

The  fact  that  a  trial  is  conducted  with  members  does  not 
make  it  a  public  trial 


(b)  Control  of  spectators.  In  order  to  maintain  the  dignity  and  decorum  of  the  proceedings  or  for  other  good 
cause,  the  military  judge  may  reasonably  limit  the  number  of  spectators  in.  and  the  means  of  access  to.  the 
courtroom,  exclude  specific  persons  from  the  courtroom,  and  close  a  session;  however,  a  session  may  be  closed 
over  the  objection  of  the  accused  only  when  expressly  authorized  by  another  provision  of  this  Manual. 


Discussion 


The  military  judge  is  responsible  for  protecting  both  the 
accused's  right  to  and  the  public's  interest  in  a  public  trial.  The 
military  judge  must  also  ensure  that  Ihe  dignity  and  decorum 
of  Ihe  proceedings  are  maintained  and  that  the  other  rights  and 
interests  of  the  parties  and  society  are  protected  Public  access 
to  a  session  may  be  limited,  and  certain  persons  excluded  from 
the  courtroom,  and.  under  unusual  circumstances,  a  session  may 
be  closed. 

A  court-martial  session  is  "closed"  when  no  member  of 
the  public  is  permitted  to  attend.  A  court-martial  is  not  "closed" 
merely  because  the  exclusion  of  certain  individuals  results  in 
there  being  no  spectators  present,  so  long  as  the  exclusion  is 
not  so  broad  as  to  effectively  bar  everyone  who  might  attend 
the  sessions  and  is  for  a  proper  purpose  Note,  however,  that 
exclusion  of  specific  individuals,  if  unreasonable  under  the  cir¬ 
cumstances.  may  violate  the  accused's  right  to  a  public  trial, 
even  though  other  spectators  remain. 

Whenever  a  session  is  closed,  or  some  of  Ihe  public  is 
excluded,  closure  or  exclusion  must  be  limited  in  time  and  scope 
to  the  minimum  necessary  to  achieve  the  purpose  for  which  it 
is  authorized.  Prevention  of  overcrowding  or  noise  may  justify 
limiting  access  to  the  courtrixrm.  Disruptive  or  distracting  ap¬ 
pearance  or  conduct  may  justify  excluding  certain  spectators 
Certain  spectators  may  be  excluded  when  necessary  to  protect 
witnesses  from  harm  or  intimidation.  Access  may  be  reduced 
when  no  other  means  is  available  to  relieve  inability  to  testify 
due  to  embarrassment  or  extreme  nervousness 

Under  some  circumstances,  it  may  be  necessary  to  conduct 
an  evidentiary  hearing  to  justify  exclusion  of  some  spectators 
(for  example,  where  harm  to  or  intimidation  of  a  witness  is  the 
reason  for  Ihe  exclusionl. 

A  session  may  be  closed  w  ithout  the  consent  ol  the  accused 
only  under  Mil  R  Evid.  412(c).  .‘iOSdl  and  (ji,  or  .sobin 

Witnesses  will  ordinarily  be  excluded  from  Ihe  courtriHim 
so  that  they  cannot  hear  the  testimony  of  other  witnesses  .Sec 
Mil  R  Evid  615  In  addition,  witnesses  may  be  instructed  not 


to  discuss  their  testimony  or  prospective  icsimioiiy  with  anyone 
except  counsel,  counsel's  agent,  or  the  accused  in  the  case 

The  accused  may  waive  the  right  to  a  public  trial  The  lact 
that  the  prosecution  and  defense  jointly  seek  to  have  some 
.sessions  closed  docs  not.  however,  aulomaiicully  jusiily  clo- 
suie.  for  Ihe  public  has  an  interest  in  attending  courts-marlial 
Opening  courts-martial  to  public  scrutiny  reduces  ihe  chance 
of  arbitrary  or  capricious  decisions  and  enhances  public  con¬ 
fidence  in  the  court-martial  priKcss,  .Xbscnl  an  overriding  in¬ 
terest  articulated  in  findings,  a  court-martial  musi  be  ojven  to 
Ihe  public 

The  most  likely  reason  lor  a  defense  request  to  close  court- 
martial  priKeedings  is  to  minimize  the  potenlially  adverse  elleci 
of  publicity  on  the  Inal  Thus,  for  example,  a  pretrial  .Article 
.(Via)  hearing  at  which  the  admissibility  of  a  confession  will  be 
litigated  may.  under  some  circumstances,  be  closed  m  order  to 
prevent  disclosure  to  ihe  public  land  hence  to  potential  mem- 
bersi  of  the  very  evidence  that  may  be  excluded  When  such 
publicity  may  be  a  problem  a  session  should  be  closed  only  as 
a  last  resort. 

There  arc  other  methods  of  protecting  the  proceedings  from 
hannful  elfects  of  publicity,  including  a  thorough  voir  dire  {sec 
R.r  M  V|2l.  and.  if  necessary,  a  continuance  to  allow  the 
harmiul  efiecis  ol  publicity  to  dissipate.  Sec  R.C.M  y()6(b|(  I ) 
Other  methvxls  which  may  vxicasionally  be  appropriate  and  which 
are  usually  preterable  to  closing  a  session  include:  directing 
monihers  not  to  read,  listen  to,  or  watch  any  accounts  con¬ 
cerning  Ihe  case;  diiecling  counsel,  witnesses,  and  other  per¬ 
sonnel  connected  with  Ihe  case  not  to  discuss  the  case  with 
cenain  persons  [sec  R  C '.M  KOI  i;  and  selecting  members  from 
recent  arrivals  in  the  command,  or  from  outside  the  immediate 
area  ivec  R C  M  5()tia)i.^))  In  more  extreme  cases,  the  place 
ol  Inal  may  K-  changed  {see  R.C.M.  0()6(b)(  I  I ))  or  memix'rs 
may  be  sequestered 

(Kcasionally  Ihe  deletise  and  prosecution  may  agree  to 
request  a  closed  session  to  enable  a  witness  to  testits  without 
tear  ol  inlimid.ilion  or  acute  cmbarrassmcni.  or  lo  lesiilv  aNuil 
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a  matter  which,  while  not  classified,  is  of  a  sensitive  or  private  and  weigh  them  against  the  public's  interest  in  attending  courts- 

nature.  Closure  may  be  appropriate  in  such  cases,  but  the  mil-  martial.  Excluding  only  part  of  the  public  may  be  more  appro- 

itary  judge  must  carefully  examine  the  reasons  for  the  request  priate  in  some  cases 


(c)  Photography  and  broadcasting  prohibited.  Video  and  audio  recording  and  the  taking  of  photographs — except 
for  the  purpose  of  preparing  the  record  of  trial — in  the  courtroom  during  the  proceedings  and  radio  or  television 
broadcasting  of  proceedings  from  the  courtroom  shall  not  be  permitted.  However,  the  military  judge  may,  as  a 
matter  of  discretion  permit  contemporaneous  closed-circuit  video  or  audio  transmission  to  permit  viewing  or 
hearing  by  an  accused  removed  under  R.C.M.  804  or  by  spectators  when  courtroom  facilities  are  inadequate  to 
accommodate  a  reasonable  number  of  spectators. 

Rule  807.  Oaths 

{a)  Definition.  “Oath”  includes  “affirmation.” 

Discussion 

An  affirmahon  is  the  same. as  an  oath,  except  in  an  affirmation  the  words  ‘so  help  you  God"  are  omitted. 

(b)  Oaths  in  courts-martial. 

( 1 )  Who  must  be  sworn. 

(A)  Court-martial  personnel.  The  military  judge,  members  of  a  general  or  special  court-martial,  trial 
counsel,  assistant  trial  counsel,  defense  counsel,  associate  defense  counsel,  assistant  defense  counsel, 
reporter,  interpreter,  and  escort  shall  take  an  oath  to  perform  their  duties  faithfully.  For  purposes  of 
this  rule,  “defense  counsel,”  “associate  defense  counsel.”  and  “assistant  defense  counsel,”  include 
detailed  and  individual  military  and  civilian  counsel. 

Discussion 

Article  42(a)  provides  that  regulations  of  the  Secretary  regulations  may  provide  for  the  administration  of  an  oath  on  a 
concerned  shall  prescribe:  the  form  of  the  oath;  the  time  and  one-time  basis.  See  also  R.C.M,  8l.t  and  901  concerning  the 

place  of  the  taking  thereof;  the  manner  of  recording  it;  and  point  in  the  proceedings  at  which  it  is  ordinarily  determined 

whether  the  oath  shall  be  taken  for  all  cases  in  which  the  duties  whether  the  required  oaths  have  been  taken  or  are  then  admin- 
are  to  be  performed  or  in  each  case  separately.  In  the  case  of  istered. 
certified  legal  personnel  (Article  26(b),  Article  27(b))  these 


(B)  Witnesses.  Each  witness  before  a  court-martial  shall  be  examined  on  oath. 

Discussion 

See  R.C.M.  307  concerning  the  requirement  for  an  oath  An  accused  making  an  unsworn  statement  is  not  a  “wit- 

in  prcferral  of  charges.  See  R.C.M.  405  and  702  concerning  ness  “  See  R  C  M  1001(c)(2)(C). 
the  requirements  for  an  oath  in  Article  32  investigations  and 
depositions. 


(2)  Procedure  for  administering  oaths.  Any  procedure  which  appeals  to  the  conscience  of  the  person  to 
whom  the  oath  is  administered  and  which  binds  that  person  to  speak  the  truth,  or,  in  the  case  of  one  other  than 
a  witness,  properly  to  perform  certain  duties,  is  sufficient. 

Discussion 

When  Ihe  oath  is  administered  in  a  session  to  the  military  Unless  otherwise  prescribed  by  the  Secretary  concerned 

judge,  members,  or  any  counsel,  all  persons  in  the  counnxim  the  forms  below  may  be  used,  as  appropriate,  to  administer  an 

should  stand.  In  those  rare  circumstances  in  which  the  trial  oath. 

counsel  testifies  as  a  witness,  the  military  judge  administers  the  (A)  Oath  for  military  judfiv.  When  the  military 

oath.  judge  is  not  previously  sworn,  the  trial 


11-95 


^  y—  .  .^ 


R.C.M.  808 


counsel  \m1I  J^.lmlMl^Icr  the  im:  vMih 

to  (he  Miilil.itA  ludec 

"Do  W)u  isv'.eari  uitltriin  dial  u>u  \v.»U  (aitUtullv  and 
unpariialls  pcrl**rm.  aeei>rdtnj:  lt»  yuir  eonstjcneo  anJ  ihc  la\^x 
appikabic  I"  trial  b>  «.a>urt-marlial.  all  (he  dudes  itkutnlvm 
upon  \ou  as  !mli!ar\  luJee  ol  Ihts  eourt-iiiafdal  i.  so  help  \ou 
Oodi.'" 

<Bi  Outli  tin  ffh'nihfrs.  The  lollo'.Mni!  t)alli.  as 
appropriate,  uili  be  administered  to  (he 
inembe'-s  b>  the  trial  eounse); 

"Do  \ou  (s\^ear)  taltirmi  (hat  \ou  will  ansv^er  irutli- 
tulK  the  questions  ev'neernm'^  whether  vou  shvwvld  serxe  as  a 
member  ot  (his  eourt-marlial.  that  >ou  will  taithtulK  and  im¬ 
partially  try.  aeeordme  to  (he  evidence.  >our  eonseienee.  and 
the  laws  applicable  to  trial  b\  courl-martud.  the  ease  oV  the 
accused  now  before  this  court,  and  (ha(  >ou  \\.ill  not  disclose 
or  discover  the  vote  or  opinion  ol  any  particular  member  ot  the 
court  ( upon  a  challenge  on  upon  the  findings  or  sentence  unless 
required  to  do  so  in  due  course  ot  law  (.  so  help  yt»u  (iod)  *  ' 

(C'l  Oath\  tor  nnnisi'l  When  counsel  tor  either 
side,  including  am  associate  or  assistant. 
is  not  prev  louslv  sworn  the  lollow  me  oath, 
as  appropriate,  will  be  administered  bv  the 
military  ludge; 

"Do  vou  ( sweari  (attirm i  that  >ou  w ill  lailhfullv  per- 
torm  all  the  duties  ot  (trial)  (assistant  trial'  ( detense i  (associate 
defense!  lassi'tani  defense)  counsel  in  the  case  now  m  hearme 
( .  so  help  you  God).'" 

(Di  Oath  for  reportvr.  The  Inal  counsel  will 
administer  the  toltowine  oath  (o  everv  re¬ 


porter  ot  a  courl-iiiartial  who  has  not  been 
prcvHHislv  sworn 

"Do  vou  tswean  (altirmi  llial  vou  will  taillUulIv  per- 
torm  the  ^^luties  »>!  reporie)  to  (Ins  cmirt-niartial  (.  so  help  vou 
(iodi 

(In  Oiifh  tor  intcrpnur  The  trial  counsel  «ir 
the  sLiinmarv  couri-niartiai  shall  administer 
the  tt>llowine  oath  to  every  interpreter  in 
the  Inal  ot  anv  case  before  a  eoun-martial; 
"Do  yt»u  (sweat)  (atlirm)  that  in  the  case  now  m 
lieariiie  >ou  will  interpret  iruls  the  lesimionv  vou  are  called 
upon  to  inierj>ret  (.  so  help  >ou  Goili 

(I-)  Oath  ti>r  wiincsM  v  I'he  trial  counsel  or  the 
sinnm.irv  eourt-inaiiial  will  administer  the 
h'llowine  oath  to  each  witness  belore  ttie 
wiltiess  first  tesdlies  m  a  ease 
"Do  \ou  (swear)  (attinn)  (ha(  (he  ev  idence  v«'u  shall 
eive  in  the  ease  now  m  heanne  shall  be  the  iriKh.  the  whole 
mnVi.  and  noihine  but  the  (rul)i  (.so  help  vou  Gi>d)  ’  ' 

(G)  Oat/i  for  csunt  The  escorl  on  views  or 
mspeedons  bv  (he  eoun-inanial  will,  be- 
lore  serMni*.  take  (he  lollowinc  oath,  which 
will  be  admimstered  bv  (he  tn.il  counsel 
"Dt)  you  (swear)  (attinn)  (ha(  vou  will  escort  the 
coun-tuwnval  awd  svid  wcU  and  \ru\>  pmm  out  to  them  tihc  place 
m  which  the  oltense  ‘  harged  in  (his  case  is  allcdced  (o  have 

been  committed)  I- _ ).  and  lha(  vou  vmII  not 

s|)cak  to  the  member^  concennne  Uhe  aheged  vhtensei 

( - - —  I.  e\cep(  (o  describe  (die  place  atoresaidi 

( _ _ _ 1  ( .so  help  V  'u  (i(*d  I  ’ 

Sev  -Article  l  ,U>  concermu^  ^Ktsous  authovi/ed  to  ad¬ 
minister  oaths 


Rule  808.  Record  of  trial 

The  trial  counsel  of  a  general  or  special  court-martial  shall  take  such  action  as  may  be  necessary  t()  ensure 
that  a  record  which  will  meet  the  requirements  of  R.C..M.  I  KB  can  ho  prepared. 


Discussion 


hxeept  m  a  special  eoun-martial  not  authorized  to  adtudee 
a  bad-eonduc(  discharge  ((hat  is.  when  no  qualitied  reporter  is 
detailed  or,  absent  esieenev.  militarv  ludee  is  deiailedi.  the 
Inal  counsel  should  ensure  that  a  qualified  ei»ur(  reporter  is 
detailed  to  (he  eourt-marlial.  Trial  counsel  should  also  ensure 
that  all  e.xhibiis  and  other  doeiinients  reladne  to  (tie  ease  are 
properly  maintained  tor  later  inclusion  in  (he  record  .Vri’  aho 
R  (  M  I  lOhi)  as  to  the  use  ol  videotapes,  audiotapes,  and 
similar  recordmes  tor  the  record  ot  (rial  Because  ot  (he  potential 
requirement  for  a  verbatim  transcript,  all  proceedmes.  includtne 
sidebar  conferences,  areuinenis.  and  niliniis  and  instructions  hv 
the  militarv  iiidee.  should  he  recorded 


Where  there  is  recorder  tadure  or  U'ss  vh  court  reponer's 
notes,  the  record  should  be  reconstructed  as  eompletelv  as  pos¬ 
sible.  Sve  also  R  C  M  I  lO.^d).  It  the  interruption  is  disc»>vcred 
durme  Inal,  (he  mihlarv  ludee  should  suuuutui/e  oi  rcvv^nsiruci 
the  portion  ol  the  proeeedtnes  which  has  not  been  recorded  and 
(hen  proceed  anew  and  repeal  the  proeeedmes  trom  the  point 
where  the  mlerrupiion  beeaii 

Sw  K  C  M  I  .^O.'s  eoneemine  the  rccind  ot  trial  in  sumniarv 
eourts-marlial 

Sev  DD  lorms  4V()  (Record  ot  Tnah.  4^f|  fSunmuui/cd 
Record  ol  Iriali.  and  40)1  (Summarized  Record  ot  Irial- 
.Anicle  ld(di  Scsshmii 


Rule  809.  Contempt  proceedings 

(a)  In  general  Courts-martial  may  exerdse  contempt  power  under  .-Xrtiele  4S 

Discussion 

Artklc  dK  pnnidcs.  "A  tourl  niartiai.  provtisi.  court,  or  uses  anv  meiKkiiye  word.  sien.  vu  L'esture  in  its  presence,  or 

militarv  commisMtm  mav  punish  tor  contempt  anv  fierson  who  who  disturbs  \is  proeeedines  bv  anv  not  or  disorder  I  he  pun 
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ishment  may  not  exceed  confinement  for  30  davA  or  a  fine  of 
SlOO.  or  both." 

Article  48  makes  puni  .hable  ■‘dtreci"  contempt,  that  is. 
contempt  which  is  committed  m  the  presence  of  the  court- 
martial  or  its  immediate  proximity.  “Presence”  includes  those 
places  outside  the  courtnxim  itself,  such  as  waiting  areas,  de¬ 
liberation  room,  and  other  places  set  aside  for  the  use  t>f  the 
court-martial  while  it  is  in  session  A  “direct”  contempt  may 
be  actually  seen  or  heard  by  the  court-martial,  in  which  case  it 
may  be  punished  summarily.  See  subsection  (huh  bclovs  A 
“direct”  contempt  may  also  be  a  contempt  not  actually  observed 
by  the  court-martial,  for  example,  when  an  unseen  persim  makes 
loud  noises,  whether  inside  or  outside  the  courtrinsm.  which 
impede  the  orderly  progress  of  the  proceedings  In  such  a  case 
the  procedures  for  punishing  for  contempt  are  more  extensive 
See  subsection  (b)(2)  below, 

The  words  “any  person,”  as  used  in  Article  4X,  include 
all  persons,  whether  or  not  subject  to  military  law  .  except  the 
military^  judge,  members,  and  foreign  nationals  outside  the  ter¬ 
ritorial  limits  of  the  United  Stales  who  are  not  subject  to  the 
code. 


Each  contempt  may  be  separately  punished. 

.A  person  subject  to  the  code  who  commits  contempt  may 
be  tried  by  court-martial  or  othcrw  ise  disciplined  for  such  mis¬ 
conduct  in  addition  to  or  instead  of  punishment  for  contempt. 
The  military  judge  may  order  the  offender  removed  whether  or 
not  contempt  pnK:eedings  arc  held.  In  some  cases  it  may  be 
apprt»priaie  to  warn  a  person  whose  conduct  is  improper  that 
persistence  therein  may  result  in  removal  or  punishment  for 
contempt.  See  R.C.M.  804.  806. 

The  military  judge  may  issue  orders  when  appropriate  to 
ensure  the  orderly  progress  of  the  trial.  Violation  of  such  orders 
is  not  punishable  under  Article  48.  but  may  be  prosecuted  as 
a  violation  of  Article  or  ^2.  See  also  Article  98. 

Refusal  to  appear  or  to  testify  is  not  punishable  under 
.•\mclc  48.  Persons  not  subject  to  military  law-  having  been  duly 
subpiK'naed.  may  be  prosecuted  in  Federal  civilian  court  under 
Article  47  for  neglect  or  refusal  to  appear  or  refusal  to  qualify 
as  a  witness  or  to  testify  or  to  produce  evidence.  Persons  subject 
to  the  code  may  be  punished  under  Article  1.^4  for  such  offenses. 
See  paragraph  108,  Part  IV, 

A  summary  court- mania)  may  punish  for  contempt. 


(b)  Method  of  disposition. 

(1)  Summary  disposition.  When  conduct  constituting  contempt  is  directly  witnessed  by  the  court-martial, 
the  conduct  may  be  punished  summarily.  In  such  cases,  the  regular  proceedings  shall  be  suspended  while  the 
contempt  is  disposed  of. 

(2j  Disposition  upon  notice  and  hearing.  When  the  conduct  apparently  constituting  contempt  is  not  directly 
witnessed  by  the  court-martial,  the  alleged  offender  shall  be  brought  before  the  court-martial  and  informed  orally 
or  in  writing  of  the  alleged  contempt.  The  alleged  offender  shall  be  given  a  reasonable  opportunity  to  present 
evidence,  including  calling  witnesses.  The  alleged  offender  shall  have  the  right  to  be  represented  by  counsel  and 
shall  be  so  advised.  The  contempt  must  be  proved  beyond  a  reasonable  doubt  before  it  may  be  punished. 

(c)  Procedure:  who  may  punish  for  contempt. 

( 1 )  Members  not  present.  W'hen  the  conduct  allegedly  constituting  contempt  occurs  during  a  session  when 
the  members  are  not  present,  the  military  judge  shall  determine  whether  to  punish  for  contempt,  and.  if  so.  what 
the  punishment  shall  be.  The  military  judge  may  punish  summarily  under  subsection  (bill)  only  if  the  military 
judge  recites  the  facts  for  the  record  and  states  that  they  were  directly  witnessed  by  the  military  judge  in  the 
actual  presence  of  the  court-martial. 

(2)  Members  present.  When  the  conduct  allegedly  constituting  contempt  occurs  during  a  session  when  the 
members  are  present,  contempt  proceedings  may  be  initiated  by  the  military  judge  or  upon  motion  of  any  member, 
unless  the  military  judge  rules  that  as  a  matter  of  law.  contempt  has  not  been  committed.  If  contempt  proceedings 
arc  initiated  the  following  procedures  apply. 

(A)  Instructions.  The  military  judge  shall  instruct  the  members  so  that  they  can  properly  decide  the 
questions  presented. 

(B)  Findings.  The  members  shall  decide  in  a  closed  session,  upon  vote  hy  secret  written  ballot  whether 
to  hold  an  alleged  offender  in  contempt.  At  least  two-thirds  of  the  memhers  must  concur  in  a  finding 
of  contempt  to  convict  unless  that  member  directly  witnessed  the  conduct  in  question  in  the  presence 
of  the  court-martial  and  finds  it  to  he  contemptuous. 

(C)  Sentence.  If  the  members  find  the  offender  in  contempt,  they  shall,  without  reopening  the  court- 
martial  determine  the  punishment  in  accordance  with  the  procedures  in  R.C'.M.  I(K)6. 

(D)  Announcement.  After  reaching  findings,  and.  if  necessary,  a  sentence,  the  court-martial  shall  be 
reopened  and  the  results  announced  hy  the  president. 

(d)  Record:  rc\ier\ .  A  record  of  the  contempt  priKeedings  shall  he  part  ot  the  record  of  the  court-martial  during 
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which  it  occurred.  If  the  person  was  held  in  contempt,  then  a  separate  record  of  the  contempt  proceedings  shall  be 
prepared  and  forwarded  to  the  convening  authority  for  review.  The  convening  authority  may  approve  or  disapprove 
all  or  part  of  the  sentence.  The  action  of  the  convening  authority  is  not  subject  to  further  review  or  appeal. 

(e)  Sentence.  A  sentence  of  confinement  pursuant  to  a  finding  of  contempt  shall  begin  to  run  when  it  is  adjudged 
unless  deferred,  suspended,  or  disapproved  by  the  convening  authority.  The  place  of  confinement  for  a  civilian 
or  military  person  who  is  held  in  contempt  and  is  to  be  punished  by  confinement  shall  be  designated  by  the 
convening  authority.  A  fine  does  not  become  effective  until  ordered  executed  by  the  convening  authority.  The 
military  judge  may  delay  announcing  the  sentence  after  a  finding  of  contempt  to  permit  the  person  involved  to 
continue  to  participate  in  the  proceedings. 

Discussion 

The  immediate  commander  of  the  person  held  in  contempt.  notified  immediately  so  that  the  necessary  action  on  the  sentence 

or,  in  the  case  of  a  civilian,  the  convening  authority  should  be  may  be  taken  See  R.C  M.  1101 

(0  Informing  person  held  in  contempt.  The  person  held  in  contempt  shall  be  informed  by  the  convening  authority 
in  writing  of  the  holding  and  sentence,  if  any,  of  the  court-martial  and  of  the  action  of  the  convening  authority 
upon  the  sentence. 

Discussion 

Copies  of  this  communication  should  be  furnished  to  such  mem.  A  copy  shall  be  included  uiih  the  record  of  both  the  tnal 

other  persons  including  the  immediate  commander  of  the  of-  and  the  contempt  prtK'ccding 

fender  as  may  be  concerned  with  the  execution  of  the  punish- 

Rule  810.  Procedures  for  rehearings,  new  trials,  and  other  trials 

(a)  In  general. 

(1)  Rehearings  in  full  and  new  or  other  trials.  In  rehearings  which  require  findings  on  all  charges  and 
specifications  referred  to  a  court-manial  and  in  new  or  other  trials,  the  procedure  shall  he  the  same  as  m  an 
original  trial  except  as  otherwise  provided  in  this  rule. 

(2)  Rehearings  on  sentence  only,  in  a  rehearing  on  sentence  only,  the  priKcdure  shall  be  the  same  as  in  an 
original  trial,  except  that  the  portion  of  the  procedure  which  ordinanlv  occurs  alter  challenges  and  through  and 
including  the  findings  is  omitted,  and  except  as  otherwise  provided  in  this  rule 

(A)  Contents  of  the  record.  The  contents  of  the  record  of  the  original  trial  consisting  ot  evidence  propcris 
admitted  on  the  merits  relating  to  each  offense  of  which  the  accused  stands  convicted  but  not  sentenced 
may  be  established  by  any  party  whether  or  not  testimony  so  read  is  otherwise  admissible  under  Mil 
R.  Evid.  8()4(b)  (I  I  and  whether  or  not  it  was  given  through  an  interpretci 

Discussion 

Mailers  excluded  from  the  record  of  ihc  '»ri^inal  irial  on  hrouehi  ihe  aticntion  «>f  ihc  tncmhx.rs  ^s,  .f  'mh  'i  'nsjuidi 

ihc  merits  fir  improperly  admitted  f>n  the  merits  must  not  K'  rec«»rd  •»!  trial 

(B)  Plea.  The  accused  at  a  rehearing  only  on  sentence  may  not  withdr.iw  ,in\  plea  ot  guiliv  upon  which 
findings  of  guilty  are  based.  However,  if  such  a  plea  is  found  to  be  im|iro\  idem,  the  rehearing  shall 
be  suspended  and  the  matter  reported  to  the  authority  ordering  the  rehearing 

(.^)  Combined  rehe  .;s.  When  a  rehearing  on  sentence  is  combined  with  a  trial  on  the  merits  of  one  or 
more  specifications  reftiua  to  the  court-martial,  whether  or  not  such  specifications  arc  being  trieil  for  the  first 
time  or  reheard,  the  trial  will  proceed  first  on  the  merits,  without  reference  to  the  offenses  being  reheard  on 
sentence  only.  After  findings  on  the  merits  are  announced,  the  members,  if  any,  shall  be  advised  of  the  offenses 
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on  which  the  rehearing  on  sentence  has  been  directed.  Additional  challenges  for  cause  may  be  permitted,  and 
the  sentencing  procedure  shall  be  the  same  as  at  an  original  trial,  except  as  otherwise  provided  in  this  rule.  A 
single  sentence  shall  be  adjudged  for  all  offenses. 

(b)  Composition. 

(1)  Members.  No  member  of  the  court-martial  which  previously  heard  the  case  may  sit  as  a  member  of  the 
court-martial  at  any  rehearing,  new  trial,  or  other  trial  of  the  same  case. 

(2)  Military  judge.  The  military  judge  at  a  rehearing  may  be  the  same  military  judge  who  presided  over  a 
previous  trial  of  the  same  case.  The  existence  or  absence  of  a  request  for  trial  by  military  judge  alone  at  a 
previous  hearing  shall  have  no  effect  on  the  composition  of  a  court-martial  on  rehearing. 

(3)  Accused's  election.  The  accused  at  a  rehearing  or  new  or  other  trial  shall  have  the  same  right  to  request 
enlisted  members  or  trial  by  military  judge  alone  as  the  accused  would  have  at  an  original  trial. 

Discussion 

See  R.C.M.  902.  9(B. 

(c)  Examination  of  record  of  former  proceedings .  No  member  may,  upon  a  rehearing  or  upon  a  new  or  other 
trial,  examine  the  record  of  any  former  proceedings  in  the  same  case  except; 

(1)  When  permitted  to  do  so  by  the  military  judge  after  such  matters  have  been  received  in  evidence;  or 

(2)  That  the  president  of  a  special  court-martial  without  a  military  judge  may  examine  that  part  of  the  record 
of  former  proceedings  which  relates  to  errors  committed  at  the  former  proceedings  when  necessary  to  decide  the 
admissibility  of  offered  evidence  or  other  questions  of  law,  and  such  a  part  of  the  record  may  be  read  to  the 
members  when  necessary  for  them  to  consider  a  matter  subject  to  objection  by  any  member. 

Discussion 

Sef  R.C.M.  80\(eM2).  documents,  and  any  decision  or  review  relating  to  the  case,  as 

When  a  rehearing  is  ordered,  the  trial  counsel  should  be  well  as  a  statement  of  the  reason  for  the  rehearing, 
provided  a  record  of  the  former  proceedings,  accompanying 


(d)  Sentence  limitations. 

( 1)  /n  general.  Except  as  otherwise  provided  in  subsection  (d)(2)  of  this  rule,  offenses  on  which  a  rehearing, 
new  trial,  or  other  trial  has  been  ordered  shall  not  be  the  basis  for  punishment  in  excess  of  or  more  severe  than 
the  legal  sentence  adjudged  at  the  previous  trial  or  hearing,  as  ultimately  reduced  by  the  convening  or  higher 
authority,  unless  the  sentence  prescribed  for  the  offense  is  mandatory.  When  a  rehearing  on  sentencing  is  combined 
with  trial  on  new  charges,  the  maximum  punishment  shall  be  the  maximum  punishment  for  the  offenses  being 
reheard  as  limited  above  plus  the  total  maximum  punishment  under  R.C.M.  1003  for  any  new  charges  of  which 
the  accused  has  been  found  guilty.  In  the  case  of  an  “other  trial”  no  sentence  limitations  apply  if  the  original 
trial  was  invalid  because  a  summary  or  special  court-martial  improperly  tried  an  offense  involving  a  mandatory 
punishment  or  one  otherwise  considered  capital. 

Discussion 

In  adjudging  a  .sentence  not  in  excess  of  one  more  severe  See  R.C.M.  201(f)(2)(C);  1301(c). 

than  one  imposed  previously,  a  court-martial  is  not  limited  to  See  R.C  M.  103(2)  and  (3)  as  to  when  a  rehearing  may 

adjudging  (he  same  or  a  lesser  amount  of  the  same  type  of  be  a  capital  case. 

punishment  formerly  adjudged.  An  appropriate  sentence  on  a  The  members  should  not  be  advised  of  the  basis  for  the 

retired  or  reheard  offense  should  be  adjudged  without  regard  to  sentence  limitation  under  this  rule, 
any  credit  to  which  the  accused  may  be  entitled. 


(2)  Pretrial  agreement.  If,  after  the  earlier  court-martial,  the  sentence  was  approved  in  accordance  with  a 
pretrial  agreement  and  at  the  rehearing  the  accused  fails  to  comply  with  the  pretrial  agreement,  by  failing  to 
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enter  a  plea  of  guilty  or  otherwise,  the  sentence  as  to  the  affected  charges  and  specifications  may  include  any 
otherwise  lawful  punishment  not  in  excess  of  or  more  severe  than  that  lawfully  adjudged  at  the  earlier  court- 
martial. 

(e)  Definition.  "Other  trial"  means  another  trial  of  a  ca.se  in  which  the  original  proceedings  were  declared  invalid 
because  of  lack  of  jurisdiction  or  failure  of  a  charge  to  state  an  offen.se. 


Rule  811.  Stipulations 

(a)  In  general.  The  parties  may  make  an  oral  or  written  stipulation  to  any  fact,  the  contents  of  a  document,  or 
the  expected  testimony  of  a  witness. 

(b)  Authority  to  reject.  The  military  judge  may.  in  the  interest  of  justice,  decline  to  accept  a  stipulation. 


Discussion 


Although  the  decision  to  stipulate  should  ordinarily  be  left 
to  the  parties,  the  military  judge  should  not  accept  a  stipulation 
if  there  is  any  doubt  of  the  accused's  or  any  other  party's 
understanding  of  the  nature  and  effect  of  the  stipulation.  The 
military  judge  should  also  refuse  to  accept  a  stipulation  which 
is  unclear  or  ambiguous.  A  stipulation  of  fact  which  amounts 


to  a  complete  defense  to  any  offense  charged  should  not  be 
accepted  nor.  if  a  plea  of  not  guilty  is  outstanding,  should  one 
which  practically  amounts  to  a  confession,  except  as  described 
in  the  discussion  under  subsection  (c)  of  this  rule.  If  a  stipulation 
is  rejccied.  the  parties  may  be  entitled  to  a  eonimuanee. 


(c)  Requirements.  Before  accepting  a  stipulation  in  evidence,  the  military  judge  must  be  satisfied  that  the  parties 
consent  to  its  admission. 


Discussion 


Ordinarily,  before  accepting  any  stipulation  the  military- 
judge  should  inquire  to  ensure  that  the  accused  understands  the 
right  not  to  stipulate,  understands  the  stipulation,  and  consents 
to  It. 

If  the  stipulation  practically  amounts  to  a  confession  to  an 
offense  to  which  a  not  guilty  plea  is  outstanding,  it  may  not  he 
accepted  unless  the  military  judge  ascertains:  (A)  !>om  the  ac¬ 
cused  that  the  accused  understands  the  right  not  to  stipulate  and 
that  the  stipulation  will  not  be  accepted  without  the  accused's 
consent:  that  the  accused  understands  the  contents  and  effect 
of  the  stipulation,  that  a  factual  basis  exists  for  the  stipulation, 
and  that  the  accused,  after  consulting  with  counsel,  consents  to 
the  stipulation;  and  (B)  from  the  accused  and  counsel  for  each 
party  whether  there  are  any  agreements  between  the  parties  in 
connection  with  the  stipulation,  and.  if  so.  what  the  terms  of 
such  agreements  are. 

A  stipulation  practically  amounts  to  a  confession  when  it 
IS  the  equivalent  of  a  guilty  plea,  that  is.  when  it  establishes. 


directly  or  by  reasonable  inference,  every  element  of  a  charged 
offense  and  when  the  defense  does  not  present  evidence  to 
contest  any  potential  remaining  issue  on  the  merits.  Thus,  a 
stipulation  which  tends  to  establish,  by  rea.sonable  inference, 
every  clement  of  a  charged  offense  dsses  not  practically  amount 
to  a  confession  if  the  defense  contests  an  issue  going  to  guilt 
which  IS  not  foreclosed  by  the  stipulation.  Tor  example,  a  stip¬ 
ulation  of  fact  that  contraband  drugs  were  discovered  in  a  ve¬ 
hicle  owned  by  the  accused  would  normally  practically  amount 
to  a  confession  it  no  other  evidence  were  presented  on  the  issue, 
but  would  not  it  the  defense  presented  evidence  to  show  that 
the  accused  was  unaware  of  the  presence  of  the  drugs  Whenever 
a  stipulation  establishes  the  elements  of  a  charged  offense,  the 
niiliiary  |udge  should  conduct  an  inquiry  as  described  above. 

If.  during  an  inquiry  into  a  conlessional  stipulation  the 
military  judge  discovers  that  there  is  a  pretrial  agreement,  the 
military  judge  must  conduct  an  inquiry  into  the  pretrial  agree¬ 
ment  .Sec  R  C  M  dlDlf)  .W  u/ui  R  C  .VI  7I),S 


(d)  Withdrawal .  A  parly  may  withdraw  from  an  agreement  to  stipulate  or  from  a  stipulation  at  any  time  before 
a  stipulation  is  accepted;  the  stipulation  may  not  then  be  accepted.  After  a  stipulation  has  been  accepted  a  party 
may  withdraw  from  it  only  if  permitted  to  do  so  in  the  discretion  of  the  military  judge. 

Discussion 

If  a  party  withdraws  from  an  ajirccmcnt  to  stipulatu’  or  fnmi  II  a  parts  is  permitted  to  w  iihdraw  Irtnii  a  stipulation  pre- 

a  stipulation,  before  oT  after  ii  has  been  aeeeptcd.  the  opposing  mou>1\  accepted,  the  stipulation  must  lx*  disregarded  by  the 

patty  ma>  be  entitled  to  a  continuance  iv>  obtain  pnnit  v»!  the  covin  martial,  and  an  msiruciu>n  lo  that  cttcct  should  K‘  given 

matters  which  were  to  have  been  stipulated 


(e)  Effect  of  stipulations.  Unless  properly  withdrawn  or  ordered  stricken  from  the  record,  a  stipulation  of  fact 
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that  has  been  accepted  is  binding  on  the  court-martial  and  may  not  be  contradicted  by  the  parties  thereto.  The 
contents  of  a  stipulation  of  expected  testimony  or  of  a  document’s  contents  may  be  attacked,  contradicted,  or 
explained  in  the  same  w»y  as  if  the  witness  had  actually  so  testified  or  the  document  had  been  actual.'y  admitted. 
The  fact  that  the  parties  .so  stipulated  does  not  admit  the  truth  of  the  indicated  testimony  or  document's  contents, 
nor  does  it  add  anything  to  the  evidentiary  nature  of  the  testimony  or  document.  The  Military  Rules  of  Evidence 
apply  to  the  contents  of  stipulations. 

(0  Procedure.  When  offered,  a  written  stipulation  shall  be  presented  to  the  military  judge  and  shall  be  included 
in  the  record  whether  accepted  or  not.  Once  accepted,  a  written  stipulation  of  expected  testimony  shall  be  read 
to  the  members,  if  any,  but  shall  not  be  presented  to  them;  a  written  stipulation  of  fact  or  of  a  document’s 
contents  may  be  read  to  the  members,  if  any,  presented  to  them,  or  both.  Once  accepted,  an  oral  stipulation 
shall  be  announced  to  the  members,  if  any. 

Rule  812.  Joint  and  common  trials 

In  joint  trials  and  in  common  trials,  each  accused  shall  be  accorded  the  rights  and  privileges  as  if  tried 
separately. 


Discussion 


See  R.C.M.  307(c)(5)  concerning  preparing  charges  and 
specifications  for  joint  trials.  See  R.C.M.  60l(e)(3)conceming 
referral  of  charges  for  joint  or  common  trials,  and  the  distinction 
between  the  two.  See  R.C.M.  906(b)(9)  concerning  motions  to 
sever  and  other  appropriate  motions  in  joint  or  common  trials. 

In  a  joint  or  common  trial,  each  accused  may  be  repre¬ 
sented  oy  separate  counsel,  make  challenges  for  cause,  make 
peremptory  challenges  (see  R.C.M.  912),  cross-examine  wit¬ 
nesses,  elect  whether  to  testify,  introduce  evidence,  request  that 
the  membership  of  the  court  include  enlisted  persons,  if  an 
enlisted  accused,  and.  if  a  military  judge  has  been  detailed, 
request  trial  by  military  judge  alone. 

Where  different  elections  are  made  (and,  when  necessary, 
approved)  as  to  court-martial  composition  a  .severance  is  nec¬ 


essary.  Thus,  if  one  coaccused  elects  to  be  tried  by  a  court- 
martial  composed  of  officers,  and  a  second  requests  that  enlisted 
members  be  detailed  to  the  court,  and  a  third  submits  a  request 
for  trial  by  military  judge  alone,  which  request  is  approved, 
three  separate  trials  must  be  conducted. 

In  a  joint  or  common  trial,  evidence  which  is  admissible 
against  only  one  or  some  of  the  joint  or  several  accused  may 
be  considered  only  against  the  accused  concerned.  For  example, 
when  a  stipulation  is  accepted  which  was  made  by  only  one  or 
some  of  the  accused,  the  stipulation  does  not  apply  to  those 
accused  who  did  not  join  it.  See  also  Mil.  R.  Evid.  306.  In 
such  instances  the  members  must  be  instnicted  that  the  stipu¬ 
lation  or  evidence  may  be  considered  only  with  respect  to  the 
accused  with  respect  to  whom  it  is  accepted. 


Rule  813.  Announcing  personnel  of  the  court-martial  and  accused 

(a)  Opening  sessions.  When  the  court-martial  is  called  to  order  for  the  first  time  in  a  case,  the  military  judge 
shall  ensure  that  the  following  is  announced: 

(1)  The  order,  including  any  amendment,  by  which  the  court-martial  is  convened; 

(2)  The  name,  rank,  and  unit  or  address  of  the  accused; 

(3)  The  name  and  rank  of  the  military  judge,  if  one  has  been  detailed; 

(4)  The  names  and  ranks  of  the  members,  if  any,  who  are  present; 

(5)  the  names  and  ranks  of  members  who  are  absent,  if  presence  of  members  is  required; 

(6)  The  names  and  ranks  (if  any)  of  counsel  who  are  present;  and 

(7)  The  names  and  ranks  (if  any)  of  counsel  who  arc  absent; 

(8)  The  name  and  rank  (if  any)  of  any  detailed  court  reporter. 

(b)  Later  proceedings.  When  the  court-martial  is  called  to  order  after  a  recess  or  adjournment  or  after  it  has  been 
closed  for  any  rea.son.  'he  military  judge  shall  ensure  that  the  record  reflects  whether  all  parties  and  members 
who  were  present  at  the  time  of  the  adjournment  or  recess,  or  at  the  time  the  court-martial  closed,  are  present. 

(c)  Additions,  replacement,  and  absences  of  personnel.  Whenever  there  is  a  replacement  of  the  military  judge, 
any  member,  or  counsel,  either  through  the  appearance  of  new  personnel  or  personnel  previously  absent  or 
through  the  absence  of  personnel  previously  present,  the  military  judge  shall  ensure  the  record  reflects  the  change 
and  the  reason  for  it. 
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Rule  901.  Opening  session 

(a)  Call  to  order.  A  court-martial  is  in  session  when  the  military  judge  so  declares. 

Discussion 

The  military  judge  should  examine  the  charge  sheet,  con-  The  period  is  three  days  for  a  special  court-martial.  In  com- 

vening  order,  and  any  amending  orders  before  calling  the  initial  puling  these  periods,  the  date  of  service  and  the  date  of  the 

session  to  order.  proceedings  are  excluded.  Holidays  and  Sundays  are  not  ex- 

Article  35  provides  that  in  time  of  peace,  no  priKeedings.  eluded.  Failure  to  object  waives  the  right  to  the  waiting  period, 

including  Article  39(a)  sessions,  may  be  conducted  over  the  but  if  it  appears  that  the  waiting  period  has  not  elapsed,  the 

accused's  objection  until  five  days  have  elapsed  from  the  service  military  judge  should  bring  this  to  the  attention  of  the  defense 

of  charges  on  the  accused  in  the  case  of  a  general  court-martial.  and  secure  an  affirmative  waiver  on  the  record. 


(b)  Announcement  of  parties.  After  the  court-martial  is  called  to  order,  the  presence  or  absence  of  the  parties, 
military  judge,  and  members  shall  be  announced. 

Discussion 

If  the  orders  detailing  the  military  judge  and  counsel  have  detailing  is  required.  See  R.C.M.  503(b)  and  (c). 
not  been  reduced  to  writing,  an  oral  announcement  of  such 

(c)  Swearing  reporter  and  interpreter.  After  the  personnel  have  been  accounted  for  as  required  in  subsection  (b) 
of  this  rule,  the  trial  counsel  shall  announce  whether  the  reporter  and  interpreter,  if  any  is  present,  have  been 
properly  sworn.  If  not  sworn,  the  reporter  and  interpreter,  if  any,  shall  be  sworn. 

Discussion 

See  R.C.M.  807  concerning  the  oath  to  be  administered  replaced  at  any  time  during  trial,  this  should  be  noted  for  the 

to  a  court  reporter  or  interpreter.  If  a  reporter  or  interpreter  is  record,  and  the  prixtedures  in  this  subsection  should  be  repeated 

(d)  Counsel. 

(1)  Trial  counsel.  The  trial  counsel  shall  announce  the  legal  qualifications  and  status  as  to  oaths  of  the 
members  of  the  prosecution  and  whether  any  member  of  the  prosecution  has  acted  in  any  manner  which  might 
tend  to  disqualify  that  counsel. 

(2)  Defense  counsel.  The  detailed  defense  counsel  shall  announce  the  legal  qualifications  and  status  as  to 
oaths  of  the  detailed  members  of  the  defense  and  whether  any  member  of  the  defense  has  acted  in  any  manner 
which  might  tend  to  disqualify  that  counsel.  Any  defense  counsel  not  detailed  shall  state  that  counsel’s  legal 
qualifications,  and  whether  that  counsel  has  acted  in  any  manner  which  might  tend  to  disqualify  that  counsel. 

(3)  Disqualification.  If  it  appears  that  any  counsel  may  be  disqualified,  the  military  judge  shall  decide  the 
matter  and  take  appropriate  action. 

Discussion 

Counsel  may  be  disqualified  because  of  lack  of  necessary  If  it  appears  that  any  counsel  may  be  disqualified,  the 

qualifications,  or  because  of  duties  or  actions  which  arc  incon-  military  judge  should  conduct  an  inquiry  or  hearing.  If  any 

sistent  with  the  role  of  counsel.  See  R  C  M  502(d)  concerning  detailed  counsel  is  disqualified,  the  appropriate  authority  should 

qualifications  of  counsel. 
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be  informed.  If  any  defense  counsel  is  disqualitled.  the  accused  ensure  that  the  accused  is  not  prejudiced  by  any  actions  of  the 

should  be  so  informed.  disqualified  counsel  or  any  break  in  representation  of  the  ac- 

If  the  disqualification  of  trial  or  defense  counsel  is  one  cused. 
which  the  accused  may  waive,  the  accused  should  be  so  in-  Disqualification  of  counsel  is  not  a  jurisdictional  defect; 

formed  by  the  military  judge,  and  given  the  opportunity  to  such  error  must  be  tested  for  prejudice 
decide  whether  to  waive  the  disqualification.  In  the  case  of  If  the  membership  of  the  prosecution  or  defense  changes 

defense  counsel,  if  the  disqualification  is  not  waivable  or  if  the  at  any  time  during  the  proceedings,  the  procedures  in  this  sub- 

acccused  elects  not  to  waive  the  disqualification,  the  accused  section  should  be  repeated  as  to  the  new  counsel  In  addition, 

should  be  informed  of  the  choices  available  and  given  the  op-  the  military  judge  should  ascertain  on  the  record  whether  the 

portunity  to  exercise  such  options.  accused  objects  to  a  change  of  defense  counsel.  .See  R  C.M 

If  any  counsel  is  disqualified,  the  military  judge  should  .‘i0.S(d)(2)  and  506(c). 


(4)  Inquiry.  The  military  judge  shall,  in  open  session: 

(A)  Inform  the  accused  of  the  rights  to  be  represented  by  military  counsel  detailed  to  the  defense;  or  by 
individual  military  counsel  requested  by  the  accused,  if  such  military  counsel  is  reasonably  available; 
and  by  civilian  counsel,  either  alone  or  in  association  with  military  counsel,  if  such  civilian  counsel 
is  provided  at  no  expense  to  the  United  States; 

(B)  Inform  the  accused  that,  if  afforded  individual  military  counsel,  the  accused  may  request  retention 
of  detailed  counsel  as  associate  counsel,  which  request  may  be  granted  or  denied  in  the  sole  discretion 
of  the  authority  who  detailed  the  counsel; 

(C)  Ascertain  from  the  accused  whether  the  accused  understands  these  rights; 

(D)  Promptly  inquire,  whenever  two  or  more  accused  in  a  joint  or  common  trial  are  represented  by  the 
same  detailed  or  individual  military  or  civilian  counsel,  or  by  civilian  counsel  who  are  associated  in 
the  practice  of  law,  with  respect  to  such  joint  representation  and  shall  personally  advise  each  accused 
of  the  right  to  effective  assistance  of  counsel,  including  separate  representation.  Unless  it  appears 
that  there  is  good  cause  to  believe  no  conflict  of  interest  is  likely  to  arise,  the  military  judge  shall 
take  appropriate  measures  to  protect  each  accused's  right  to  counsel;  and 

Discussion 

Whenever  it  appears  lhac  any  defense  counsel  may  face  a  counsel  should  discuss  the  matter  with  the  accused.  If  the  ac- 

conflicl  of  interest,  the  military  judge  should  inquire  into  the  cused  elects  to  waive  such  conflict,  counsel  should  inform  the 

matter,  advise  the  accused  of  the  right  to  effective  assistance  military  judge  of  the  matter  at  an  Article  39(a)  session  so  that 

of  counsel,  and  ascertain  the  accused  s  choice  of  counsel.  When  an  appropriate  record  can  be  made, 

defense  counsel  is  aware  of  a  potential  conflict  of  interest. 


(E)  Ascertain  from  the  accused  by  whom  the  accused  chooses  to  he  repre.sented. 

(5)  Unsworn  counsel.  The  military  judge  shall  administer  the  oath  to  any  counsel  not  sworn. 

Discussion 

See  R.C.M.  H07. 

(e)  Presence  of  members.  In  cases  in  which  a  military  judge  has  been  detailed,  the  procedures  described  in 
R.C.M.  901  through  903  ,  904  when  authorized  by  the  Secretary  concerned,  and  905  through  910  shall  be 
conducted  without  members  pre.sent  in  accordance  with  R.C.M.  803. 

Rule  902.  Disqualification  of  military  judge 

(a)  /n  general.  Except  as  provided  in  subsection  (e)  of  this  rule,  a  military  judge  shall  disqualify  himself  or 
herself  in  any  proceeding  in  which  that  military  judge’s  impartiality  might  reasonably  be  questioned. 

(b)  Specific  grounds.  A  military  judge  shall  also  disqualify  himself  or  herself  in  the  following  circumstances; 
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( 1 )  Where  the  military  judge  has  a  personal  bias  or  prejudice  concerning  a  party  or  personal  knowledge  of 
disputed  evidentiary  facts  concerning  the  proceeding. 

(2)  Where  the  military  judge  has  acted  as  counsel,  investigating  officer,  legal  officer,  staff  judge  advocate, 
or  convening  authority  as  to  any  offense  charged  or  in  the  same  case  generally. 

(3)  Where  the  military  judge  has  been  or  will  be  a  witness  in  the  same  case,  is  the  accuser,  has  forwarded 
charges  in  the  case  with  a  personal  recommendation  as  to  disposition,  or,  except  in  the  performance  of  duties 
as  military  judge  in  a  previous  trial  of  the  same  or  a  related  case,  has  expressed  an  opinion  concerning  the  guilt 
or  innocence  of  the  accused. 

(4)  Where  the  military  judge  is  not  eligible  to  act  because  the  military  judge  is  not  qualified  under  R.C.M. 
502(c)  or  not  detailed  under  R.C.M.  503(b). 

(5)  Where  the  military  judge,  the  military  judge’s  spouse,  or  a  person  within  the  third  degree  of  relationship 
to  either  of  them  or  a  spouse  of  such  person: 

(A)  Is  a  party  to  the  proceeding; 

(B)  Is  known  by  the  military  judge  to  have  an  interest,  financial  or  otherwise,  that  could  be  substantially 
affected  by  the  outcome  of  the  proceeding;  or 

(C)  Is  to  the  military  judge’s  knowledge  likely  to  be  a  material  witness  in  the  proceeding. 

Discussion 

A  military  judge  should  inform  himself  or  herself  about  inform  himself  or  herself  about  the  financial  interests  of  his  or 
his  or  her  financial  interests,  and  make  a  reasonable  effort  to  her  spouse  and  minor  children  living  in  his  or  her  household. 

(c)  Definitions.  For  the  purposes  of  this  rule  the  following  words  or  phrases  shall  have  the  meaning  indicated — 

(1)  “Proceeding”  includes  pretrial,  trial,  posttrial,  appellate  review,  or  other  stages  of  litigation. 

(2)  The  ’’degree  of  relationship”  is  calculated  according  to  the  civil  law  system. 

Discussion 

Relatives  within  the  third  degree  of  relationship  are  chil-  ents.  great  grandparents,  brothers,  sisters,  uncles,  aunts,  neph- 

dren.  grandchildren,  great  grandchildren,  parents,  grandpar-  ews.  and  nieces 

(3)  ’’Military  judge”  does  not  include  the  president  of  a  special  court-martial  without  a  military  judge. 

(d)  Procedure. 

(1)  The  military  judge  .shall,  upon  motion  of  any  party  or  sua  sponte,  decide  whether  the  military  judge  is 
disqualified. 

Discussion 

There  is  no  peremptory  challenge  against  a  military  judge.  Possible  grounds  for  disqualification  should  be  raised  at 

A  military  judge  should  carefully  consider  whether  any  of  the  the  earliest  reasonable  opportunity.  They  may  be  raised  at  any 

ground.s  for  disqualification  in  this  rule  exist  in  each  case.  The  time,  and  an  earlier  adverse  ruling  does  not  bar  later  consid- 

military  judge  should  broadly  construe  grounds  for  challenge  eration  of  the  same  issue,  as.  for  example,  when  additional 

but  should  not  step  down  from  a  case  unnecessarily.  evidence  is  discovered. 


(2)  Each  party  shall  be  permitted  to  question  the  military  judge  and  to  present  evidence  regarding  a  possible 
ground  for  disqualification  before  the  military  judge  decides  the  matter. 

(3)  Except  as  provided  under  subsection  (c)  of  this  rule,  if  the  military  judge  rules  that  the  military  judge 
is  disqualified,  the  military  judge  shall  recuse  himself  or  herself 
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(e)  Waiver.  No  military  judge  shall  accept  from  the  parties  to  the  proceeding  a  waiver  ol  any  ground  tor 
disqualification  enumerated  in  subsection  (b)  of  this  rule.  Where  the  ground  for  disqualification  arises  only  under 
subsection  (a)  of  this  rule,  waiver  may  be  accepted  provided  it  is  preceded  by  a  full  disclosure  on  the  record  of 
the  basis  for  disqualification. 

Rule  903.  Accused’s  elections  on  composition  of  court-martial 

(a)  Tirtie  of  election.^. 

(1)  Request  for  enlisted  members.  Before  the  end  of  the  initial  Article  39(a)  session  or.  in  the  absence  of 
such  a  session,  before  assembly,  the  military  judge  shall  ascertain,  as  applicable,  whether  an  enlisted  accused 
elects  to  be  tried  by  a  court-martial  including  enlisted  members.  The  military  judge  may.  as  a  matter  of  discretion, 
permit  the  accused  to  defer  requesting  enlisted  members  until  any  time  before  assembly,  which  time  may  be 
determined  by  the  military  judge. 

(2)  Request  for  trial  by  military  jud^e  alone.  Before  the  end  of  the  initial  Article  39(a)  session,  or,  in  the 
absence  of  such  a  session,  before  assembly,  the  military  judge  shall  ascertain,  as  applicable,  whether  in  a 
noncapital  case,  the  accused  requests  trial  by  the  military  judge  alone.  The  accused  may  defer  requesting  trial 
by  military  judge  alone  until  any  time  before  assembly. 

Discussion 

Only  an  cniisied  accused  may  request  that  enlisted  mem-  in  special  ctmris-manial  m  which  no  military  judge  has  been 
bers  be  detailed  to  a  court-martial.  Trial  by  military  judge  alone  detailed 
is  not  permitted  in  capital  cases  (see  R  C.M,  20I(ImImCH  or 


(b)  Form  of  election. 

(1)  Reque.st  for  enli.sted  members.  A  request  for  the  membership  of  the  court-martial  to  include  enlisted 
persons  shall  be  in  writing  and  signed  by  the  accused, 

(2)  Request  for  trial  by  military  judge  alone.  A  request  for  trial  by  military  judge  alone  shall  be  in  writing 
and  signed  by  the  accused  or  shall  be  made  orally  on  the  record. 

(c)  Action  on  election. 

(1)  Request  for  enli.sted  members.  Upon  receipt  of  a  timely  written  request  for  enlisted  members  by  an 
enlisted  accused  the  convening  authority  shall  detail  enlisted  members  to  the  court-martial  in  accordance  with 
R.C.M.  503  or  prepare  a  detailed  written  statement  explaining  why  physical  conditions  or  military  exigencies 
prevented  this.  The  trial  of  the  general  issue  shall  not  proceed  until  this  is  done. 

(2)  Request  for  military  Judge  alone.  Upon  receipt  of  a  timely  request  for  trial  by  military  judge  alone  the 
military  judge  shall: 

(A)  Ascertain  whether  the  accu.sed  has  consulted  with  defense  counsel  and  has  been  informed  of  the 
identity  of  the  military  judge  and  of  the  right  to  trial  by  members;  and 


Discussion 


Ordinarily  the  military  judge  should  inquire  personally  of 
the  accused  to  ensure  that  the  accused's  waiver  of  (he  right  to 
trial  by  members  is  knowing  and  understanding  Failure  to  do 
so  IS  not  error,  however,  where  such  knowledge  and  under¬ 
standing  otherwise  appear  on  the  record 


DD  Form  1722  (Request  for  Trial  Before  Military'  Judge 
Alone  (Art  16.  UCMJ))  should  normally  be  used  for  the  pur- 
pi>sc  of  requesting  trial  by  military  judge  alone  under  this  rule, 
if  a  written  request  is  used 


(B)  Approve  or  disapprove  the  request,  in  the  military  judge's  discretion.  ■  K 

Discussion 

A  timely  request  for  tnn)  by  military  judge  alone  sliould  be  granted  unless  there  is  substantial  reason  sshy,  in  the  interest 
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of  justice,  the  military  judge  should  not  sit  as  factfinder.  The  on  the  request  The  basis  for  denial  of  a  request  must  be  made 

military  judge  may  hear  arguments  from  counsel  before  acting  a  matter  of  record 


(3)  Other.  In  the  absence  of  a  written  request  for  enlisted  members  or  for  trial  by  military  judge  alone,  trial 
shall  be  by  a  court-martial  composed  of  officers. 

Discussion 

Ordinarily  if  no  request  for  enlisted  members  or  trial  by  (a)(1)  of  this  rule)  unless  these  elections  are  not  available  to 

military  judge  alone  is  submitted,  the  military  judge  should  the  accused, 

inquire  whether  such  a  request  will  be  made  {see  subsection 


(d)  Right  to  withdraw  request. 

(1)  Enlisted  members.  A  request  for  enlisted  members  may  be  withdrawn  by  the  accused  as  a  matter  of 
right  any  time  before  the  end  of  the  initial  Article  39(a)  session,  or,  in  the  absence  of  such  a  session,  before 
assembly. 

(2)  Military  judge.  A  request  for  trial  by  military  Judge  alone  may  be  withdrawn  by  the  accused  as  a  matter 
of  right  any  time  before  it  is  approved,  or,  even  after  approval,  if  there  is  a  change  of  the  military  judge. 

Discussion 

Withdrawal  of  a  request  for  enlisted  members  or  trial  by  military  judge  alone  should  be  shown  in  the  record 

(e)  Untimely  requests.  Failure  to  request,  or  failure  to  withdraw  a  request  for  enlisted  members  or  trial  by  military 
judge  alone  in  a  timely  manner  shall  waive  the  right  to  submit  or  to  withdraw  such  a  request.  However,  the 
military  judge  may  until  the  beginning  of  the  introduction  of  evidence  on  the  merits,  as  a  matter  of  discretion, 
approve  an  untimely  request  or  withdrawal  of  a  request. 

Discussion 

In  exercising  discretion  whether  (o  approve  an  untimely  a  mere  change  of  tactics  or  results  from  a  substantial  change 

request  or  withdrawal  of  a  request,  the  military  judge  should  of  circumstances)  against  any  expense,  delay,  or  inconvenience 

balance  the  reason  for  the  request  (for  example,  whether  it  is  which  would  result  from  granting  the  request. 


(0  Scope.  For  purposes  of  this  rule,  “military  judge”  does  not  include  the  president  of  a  special  court-martial 
without  a  military  judge. 

Rule  904.  Arraignment 

Arraignment  shall  be  conducted  in  a  court-martial  .session  and  shall  consist  of  reading  the  charges  and  spec¬ 
ifications  to  the  accused  and  calling  on  the  accused  to  plead.  The  accused  may  waive  the  reading. 

Discussion 

Arraignment  is  complete  when  the  accused  is  called  upon  Once  the  accused  has  been  arraigned,  no  additional  charges 

to  plead;  the  entry  of  pleas  is  not  part  of  the  arraignment.  against  that  accused  may  be  referred  to  that  court-martial  for 

When  authorized  by  regulations  of  the  Secretary  con-  trial  with  the  previously  referred  charges  5ee  R.C.M  601(e)(2) 

cemed.  the  arraignment  should  be  conducted  at  an  Article  .19(3)  The  defense  should  be  asked  whether  it  has  any  motions 

session  when  a  military  judge  has  been  detailed.  The  accused  to  make  before  pleas  arc  entered.  Some  motions  ordinarily  must 

may  not  be  arraigned  at  a  conference  under  R.C.M.  802.  be  made  before  a  plea  is  entered  See  R.C  M.  90.S(b) 

Rule  905.  Motions  generally 

(a)  Definitions  and  form.  A  motion  is  an  application  to  the  military  judge  for  particular  relief.  Motions  may  be 
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oral  or,  at  the  discretion  of  the  military  judge,  written.  A  motion  shall  state  the  grounds  upon  which  it  is  made 
and  shall  set  forth  the  ruling  or  relief  sought.  The  substance  of  a  motion,  not  its  form  or  designation,  shall 
control. 


Discussion 

.Motions  may  be  motions  to  suppress  (w  R.C.M.  905(b)(.^)l;  dismiss  (see  R.C  M.  907);  or  motions  for  findings  of  not  guilty 

motions  for  appropriate  relief  (see  R.C.M.  906);  motions  to  (see  R  C.M.  917) 


(b)  Pretrial  motions.  Any  defense,  objection,  or  request  which  is  capable  of  determination  without  the  trial  of 
the  general  issue  of  guilt  may  be  raised  before  trial.  The  following  must  be  raised  before  a  plea  is  entered: 

( 1 )  Defenses  or  objections  based  on  defects  (other  than  jurisdictional  defects)  in  the  preferral.  forwarding, 
investigation,  or  referral  of  charges; 


Discussion 

Such  nonjurisdictional  defects  include  unsworn  charges,  vice.  See  R.C.M.  307;  401-407;  601-604. 
inadequate  Article  32  investigation,  and  inadequate  pretrial  ad- 


(2)  Defenses  or  objections  based  on  defects  in  the  charges  and  specifications  (other  than  any  failure  to  show 
jurisdiction  or  to  charge  an  offense,  which  objections  shall  be  resolved  by  the  military  judge  at  any  time  during 
the  pendency  of  the  proceedings): 


Discussion 

See  R.C.M.  307;  906(b)(3). 


(3)  Motions  to  suppress  evidence; 


Discussion 


Mil.  R.  Evid.  304(d),  311(d),  and  321(c)  deal  with  the 
admissibility  of  confessions  and  admissions,  evidence  obtained 
from  unlawful  searches  and  seir.utes,  and  eyewitness  identifi¬ 
cation,  respectively  Questions  concerning  the  admissibility  of 


evidence  on  other  grounds  may  be  raised  by  objection  at  trial 
or  by  motions  (>i //mme.  SeeRCM  906(b)(l3);  Mil  R.  Evid 
\03(c);  104(a)  and  (c) 


(4)  Motions  for  discovery  under  R.C.M.  701  or  for  production  of  witnesses  or  evidence; 

Discussion 

See  also  R.C.M.  703;  lOOUc). 


(5)  Motions  for  severance  of  charges  or  accused;  or 

Discussion 

.See  R.C  M  K12,  906(b)(9)  and  (10). 


(6)  Objections  based  on  denial  of  request  for  individual  military  counsel  or  for  retention  of  detailed  defense 
counsel  when  individual  military  counsel  has  been  granted. 

Discussion 

See  R  C  M.  S06(b);  906(b)(2l 
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(c)  Burden  of  proof. 

(1)  Standard.  Unless  otherwise  provided  in  this  Manual,  the  burden  of  proof  on  any  factual  issue  the 
resolution  of  which  is  necessary  to  decide  a  motion  shall  be  by  a  preponderance  of  the  evidence. 

Discussion 

See  Mil.  R.  Evid.  104(a)  concerning  Ihe  applicability  of  the  Military^  Rulcb  of  Evidence  to  certain  prelinnnar\  questions. 

(2)  Assignment. 

(A)  Except  as  otherwise  provided  in  this  Manual  the  burden  of  persuasion  on  any  factual  issue  the 
resolution  of  which  is  necessary  to  decide  a  motion  shall  be  on  the  moving  party . 

Discussion 

for  example,  subsection  (c)(2)(B)of  this  rule.  R-C.M-  specifically  assigning  the  burden  of  prixif. 

908  and  Mil.  R.  Evid.  304(e).  311(e),  and  32 lid)  for  provisions 

(B)  In  the  case  of  a  motion  to  dismiss  for  lack  of  jurisdiction,  denial  of  the  right  to  speedy  trial  under 
R.C.M.  707,  or  the  running  of  the  statute  of  limitations,  the  burden  of  persuasion  shall  be  upon  the 
prosecution. 

(d)  Ruling  on  motions.  A  motion  made  before  pleas  are  entered  shall  be  determined  before  pleas  are  entered 
unless,  if  otherwise  not  prohibited  by  this  Manual,  the  military  judge  for  good  cause  orders  that  determination 
be  deferred  until  trial  of  the  general  issue  or  after  findings,  but  no  such  determination  shall  be  deferred  if  a 
party's  right  to  review  or  appeal  is  adversely  affected.  Where  factual  issues  are  involved  in  determining  a  motion, 
the  military  judge  shall  state  the  essential  findings  on  the  record. 

Discussion 

When  trial  cannot  proceed  further  as  the  result  of  dismissal  as  one  or  more  charge  and  specification  remain.  The  proniul- 

or  other  rulings  on  motions,  the  court-martial  should  adjourn  gating  orders  should  rcfiect  the  action  taken  h\  Ihe  court-martial 

and  a  recora  of  the  prtKcedings  should  he  prepared  for  the  on  each  charge  and  specification,  including  any  tshich  were 

convening  authority.  Notwithstanding  the  dismissal  of  some  dismissed  by  the  military  judge  on  a  motion.  .See  R.C.M.  1114. 

specifications,  trial  may  proceed  in  the  normal  manner  as  long 


(e)  Effect  of  failure  to  raise  defenses  or  objections.  Failure  by  a  party  to  raise  defenses  or  objections  or  to  make 
requests  which  must  be  made  before  pleas  are  entered  under  subsection  tb)  of  this  rule  shall  constitute  waiver. 
The  military  judge  for  good  cause  shown  may  grant  relief  from  the  waiver.  Other  requests,  defenses,  or  objections, 
except  lack  of  juri.sdiction  or  failure  of  a  charge  to  allege  an  offense,  must  be  raised  before  the  court-martial  is 
finally  adjourned  for  that  case  and.  unless  otherwise  provided  in  this  Manual,  failure  to  do  so  shall  constitute 
waiver. 

Discussion 

See  (ilso  R.C.M.  91()(i)  concerning  nwltcrs  waived  by  a  plea  ot  guilt\ 

(f)  Reconsideration.  On  request  of  any  party  or  sua  sponte,  the  military  judge  may  reconsider  any  ruling,  other 
than  one  amounting  to  a  finding  of  not  guilty,  made  by  the  military  judge. 

(g)  Effect  of  final  determinations.  Any  matter  put  in  issue  and  finally  determined  by  a  court-martial,  review  ing 
authority,  or  appellate  court  which  had  jurisdiction  to  determine  the  matter  may  not  be  disputed  by  the  United 
States  in  any  other  court-martial  of  the  same  accused,  except  that,  when  the  offenses  charged  at  one  court-martial 
did  not  arise  out  of  the  same  transaction  as  those  charged  at  the  court-martial  at  which  the  determination  was 
made,  a  determination  of  law  and  the  application  of  law  to  the  facts  may  he  disputed  by  the  United  States.  This 
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rule  also  shall  apply  to  matters  which  were  put  in  issue  and  linally  determined  in  any  other  judicial  proceeding 
in  which  the  accused  and  the  United  States  or  a  Federal  governmental  unit  were  parties. 


Discussion 


Si’f  uImi  R.C  M.  'X)7(b|i  2IiC).  Whether  a  mailer  has  been 
linally  determined  m  amilhet  |iidieial  priKeedins:  viith  iurisdie- 
lion  til  decide  it,  and  whether  such  determination  binds  the 
I'nited  States  in  another  proceedini:  are  interlocutory  nucstions. 
See  R  C  M.  SOliel  It  does  not  matter  whether  the  earlier  pro- 
ceedini:  ended  in  an  acquittal,  cons  iction,  or  otherwise,  as  lone 
as  the  determination  is  final  Hxcepi  for  a  ruling  svhich  is,  or 
amounts  to,  a  finding  of  not  guilty,  a  ruling  ordinarily  is  not 
final  until  action  on  the  court-manial  is  completed.  See  Article 
76;  R.C  M.  I2(W  The  accused  Is  not  bound  in  a  coun-inamal 
by  rulings  in  another  court-martial  Bin  . see  Article  ,i(bt;  R  C  M. 
202. 

The  delemiinalion  must  have  been  made  by  a  court-martial, 
reviewing  authority,  or  appellate  court,  or  by  another  judicial 
body,  such  as  a  United  States  court.  A  pretrial  determination 
by  a  convening  authority  is  not  a  final  determination  under  this 
rule,  although  some  decisions  by  a  convening  authority  may 
bind  the  Government  under  other  rules.  See.  for  example,  R  C  .M. 
601.  604  .  701,  705, 

The  United  States  is  bound  by  a  final  determination  by  a 
court  of  competent  jurisdiction  even  if  the  earlier  determination 
is  erroneous,  except  when  the  offenses  charged  at  the  second 
priKceding  arose  out  of  a  different  transaction  from  those  charged 
at  the  first  and  the  ruling  at  the  first  proceeding  was  based  on 
an  incorrect  determination  of  law . 

A  final  determination  in  one  case  may  be  the  basis  for  a 
motion  to  dismiss  or  a  motion  for  appropriate  relief  in  another 
case,  depending  on  the  circumstances  The  nature  of  the  earlier 
determination  and  the  grounds  for  it  will  determine  its  effect  in 
other  priK'cedlngs, 

Examples: 

( 1 1  The  military  judge  dismissed  a  charge  for  lack  of 
personal  jurisdiclion,  on  grounds  that  the  accused  was  only  16 
years  old  at  the  lime  of  enlistment  and  when  the  offenses  oc¬ 
curred.  At  a  second  court-martial  of  the  same  accused  for  a 


different  offense,  the  determination  in  the  first  case  would  re¬ 
quire  dismissal  of  the  new  charge  unless  the  prosecution  could 
show  that  since  that  determination  the  accused  had  effected  a 
valid  enlistmem  or  constructive  enlistment.  See  R.C.M  202. 
■Note,  however,  that  if  the  initial  ruling  had  been  based  on  an 
error  of  law  Ifor  example,  if  the  military  judge  had  ruled  the 
enlistment  invalid  because  the  accused  was  18  at  the  time  of 
enlistmcntl  this  would  not  require  dismissal  in  the  second  court- 
martial  for  a  different  offense 

(2|  The  accused  was  tried  in  United  States  district 
court  for  assault  on  a  Kedcral  officer.  The  accused  defended 
solely  on  the  basis  of  alibi  and  was  acquitted.  The  accused  is 
then  charged  in  a  court-martial  with  assault  on  a  different  person 
at  the  same  time  and  place  as  the  assault  on  a  Federal  officer 
was  alleged  to  have  occurred.  The  acquittal  of  the  accused  in 
Federal  district  court  would  bar  conviction  of  the  accused  in 
the  court-martial  In  cases  of  this  nature,  the  facts  of  the  first 
trial  must  be  examined  to  determine  whether  the  finding  of  the 
first  trial  is  logically  inconsistent  with  guilt  in  the  second  case. 

(.4)  At  a  court-martial  for  larceny,  the  military  judge 
excluded  evidence  of  a  statement  made  by  the  accused  relating 
to  the  larceny  and  other  uncharged  offenses  because  the  state¬ 
ment  was  obtained  by  coercion.  At  a  second  court-martial  for 
an  unrelated  offense,  the  statement  excluded  at  the  first  trial 
would  be  inadmissible,  based  on  the  earlier  ruling,  if  the  first 
case  had  become  final.  If  the  earlier  ruling  had  been  based  on 
an  incorrect  interpretation  of  law.  however,  the  issue  of  ad¬ 
missibility  could  be  litigated  anew  at  the  second  proceeding. 

(4)  At  a  court-martial  for  absence  without  authority, 
the  charge  and  specification  were  dismissed  for  failure  to  state 
an  olfense.  At  a  later  court-martial  for  the  same  offense,  the 
earlier  dismissal  would  be  grounds  for  dismissing  the  same 
charge  and  specification,  but  would  not  bar  further  proceedings 
on  a  new  specification  not  containing  the  same  defect  as  the 
original  specification. 


(h)  Written  motions.  Written  motions  may  be  submitted  to  the  military  judge  after  referral  and  when  appropriate 
they  may  be  supptirted  by  affidavits,  with  service  and  opportunity  to  reply  to  the  opposing  party.  Such  motions 
may  be  disposed  of  before  arraignment  and  without  a  session.  Upon  request,  either  party  is  entitled  to  an  Article 
.^9(a)  session  to  present  oral  argument  or  have  an  evidentiary  hearing  concerning  the  disposition  of  written 
motions. 

(i)  Service.  Written  motions  shall  be  served  on  all  other  parties.  Unless  otherwise  directed  by  the  military  judge, 
the  service  shall  be  made  upon  counsel  for  each  party. 

(j)  Application  to  convening  authority.  Kxcept  as  otherwise  provided  in  this  Manual,  any  matters  which  may  be 
resolved  upon  motion  without  trial  of  the  general  issue  of  guilt  may  be  submitted  by  a  party  to  the  convening 
authority  before  trial  for  decision.  Submission  of  such  matter  to  the  convening  authority  is  not.  except  as  otherwise 
provided  in  this  Manual,  required,  and  is.  m  any  event,  without  prejudice  K'  the  renewal  of  the  issue  by  timely 
motion  before  the  military  judge. 

(k)  Production  of  statements  on  motion  to  suppress.  FAcept  as  provided  in  this  subsection.  R.C.M,  914  shall 
apply  at  a  hearing  on  a  motiixn  to  suppress  evidence  under  subsection  tb)(.f|  of  this  rule.  For  purposes  of  this 
subsection,  a  law  enforcement  officer  shall  be  deemed  a  witness  called  by  the  Ciovernment,  and  upon  a  claim 
of  privilege  the  military  judge  shall  excise  portions  of  the  statement  containing  privileged  matter 
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Rule  906.  Motions  for  appropriate  relief 

(a)  In  general.  A  motion  for  appropriate  relief  is  a  request  for  a  ruling  to  cu.e  a  defect  which  deprives  a  party 
of  a  right  or  hinders  a  party  from  preparing  for  trial  or  presenting  its  case. 

(b)  Grounds  for  appropriate  relief.  The  following  may  be  requested  by  motion  for  appropriate  relief.  This  list 
is  not  exclusive. 

(1)  Continuances.  A  continuance  may  be  granted  only  by  the  military  judge. 

Discussion 

The  military  judge  should,  upon  a  showing  of  reasonable  to  prepare  for  trial;  unavai/abi/iiy  of  an  essenl/al  M/tntw.s:  the 

cause,  grant  a  continuance  to  any  party  for  as  long  and  as  often  interest  of  Government  in  the  order  of  trial  of  related  cases,  and 

as  is  just.  Article  40.  Whether  a  request  for  a  continuance  should  illness  of  an  accused,  counsel,  military  judge,  or  member  .See 

be  granted  i.s  a  matter  within  the  di.scretion  of  the  military  judge.  o/.vo  R.C  M.  602;  X0.4, 

Reasons  for  a  continuance  may  include;  insufficient  opportunity 


(2)  Record  of  denial  of  individual  military  counsel  or  of  denial  of  request  to  retain  detailed  counsel  when 
a  request  for  individual  military  counsel  was  granted.  If  a  request  for  military  counsel  was  denied,  which  denial 
was  upheld  on  appeal  (if  available)  or  if  a  request  to  retain  detailed  counsel  was  denied  when  the  accused  is 
represented  by  individual  military  counsel,  and  if  the  accused  so  requests,  the  military  judge  shall  ensure  that  a 
record  of  the  matter  is  included  in  the  record  of  trial,  and  may  make  findings.  The  trial  counsel  may  request  a 
continuance  to  inform  the  convening  authority  of  those  findings.  The  military  judge  may  not  dismiss  the  charges 
or  otherwise  effectively  prevent  further  proceedings  based  on  this  issue.  However,  the  military  judge  may  grant 
reasonable  continuances  until  the  requested  military  counsel  can  be  made  available  if  the  unavailability  results 
from  temporary  conditions  or  if  the  decision  of  unavailability  is  in  the  process  of  review  in  administrative 
channels. 

(3)  Correction  of  defects  in  the  Article  32  investigation  or  pretrial  advice. 

Discussion 

See  R.C.M,  405;  406  If  the  motion  is  granted,  the  military  judge  should  ordinarily  grant  a  continuance  so  the  defect  may  be  corrected. 

(4)  Amendment  of  charges  or  specifications.  A  charge  or  specification  may  not  be  amended  over  the  accused's 
objection  unless  the  amendment  i.s  minor  within  the  meaning  of  R.C.M.  603(a). 

Discussion 

See  also  R  C  .V)  accused  has  entered  a  plea  to  it.  'he  accused  should  be  asked 

A.,  amendment  may  K  appropriate  when  a  specification  to  plead  anew  ui  the  amended  specification  A  bill  of  particulars 

is  unclear,  redundant,  inartfully  drafted,  misnames  an  accused,  (  we  subsection  (b)l6l  of  this  rule)  may  also  be  used  when  a 

or  is  laid  under  the  wrong  article.  A  specification  may  be  amended  specification  is  indefinite  or  ambiguous 

by  striking  surplusage,  or  substituting  or  adding  new  language.  If  a  specification,  although  staling  an  offense,  is  so  de- 

Surplusage  may  include  irrelevant  or  redundant  details  or  ag-  fective  that  the  accused  appears  to  have  been  misled,  the  accused 

gravaiing  circumstances  which  are  not  necessary  to  enhance  the  should  be  given  a  continuance  upon  request,  or.  In  an  appro- 

ma,simum  authorized  punishment  or  to  explain  the  essential  priate  case  (.we  R  C  M  d(l7(h)l2)i,  the  specification  may  be 

facts  of  the  offense.  When  a  specification  is  amended  after  the  dismissed. 


(5)  Severance  of  a  duplicious  specification  inlt>  two  or  more  specifications. 

Discussion 

Each  specification  may  state  c-nly  one  offense.  R.C’  M  specifications,  c.kh  •  \>.hikh  alleges  a  separate  t'ffense  son- 

3()7(c)<4).  A  duplicious  specification  is  one  which  alleges  two  tamed  in  the  duphcuniN  s^kt  dication  H(»ue\cr.  if  (he  dupli 

or  more  separate  offenses.  Lesser  included  offenses  F*an  ciousness  is  combined  with  •  suits  n  other  detects,  such  as 

IV.  paragraph  2)  are  not  separate,  nor  is  a  continuing  offense  misleading  the  accused,  yiilier  medies  nia\  K'  appropriate  ,Vrr 

involving  several  separate  acts.  The  sole  remedy  tor  a  duplicious  subsection  ol  (his  rule  .Sei  R  C  \\ 

specification  is  severance  of  the  specification  into  two  or  more 
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(6)  Bill  of  particulars.  A  bill  of  particulars  may  be  amended  at  any  time,  subject  to  such  conditions  as 
justice  permits. 

Discussion 

The  purpe^ses  ot  d  bill  ot  paniculiirs  are  to  inform  the  A  bill  of  particulars  should  not  be  used  to  conduct  dls- 

accuscd  of  the  nature  of  the  charge  with  sufficient  precision  to  covery  of  the  Government's  theory  of  a  case,  to  force  detailed 

enable  the  accused  to  prepare  for  trial,  to  avoid  or  minimize  disclosure  of  acts  underlying  a  charge,  or  to  restrict  the  Gov- 

the  danger  of  surprise  at  the  time  of  trial,  and  to  enable  the  emmeni's  prwif  at  trial. 

accused  to  plead  the  acquittal  or  convictiiin  in  bar  of  another  A  bill  of  particulars  need  not  be  sworn  because  it  is  not 

prosecution  for  the  same  oftense  when  the  specification  itself  part  of  the  specification.  A  bill  of  particulars  cannot  be  used 
is  too  vague  and  indefinite  for  such  purposes.  to  repair  a  specification  which  is  otherwise  not  legally  sufficient. 


(7)  Discovery  and  production  of  evidence  and  witnesses. 

Discussion 

See  R.C.M  70!  concerning  discovery  ,  See  R.C.M  703.  914  and  lOOKei  concerning  production  of  evidence  and  witnesses. 

(8)  Relief  from  pretrial  confinement  in  violation  of  R.C.M.  305. 

Discussion 

.S><'  R.C.M  .t05(j). 

(9)  Severance  of  multiple  accused,  if  it  appears  that  an  accused  or  the  Government  is  prejudiced  by  a  joint 
or  common  trial,  in  a  common  trial,  a  severance  shall  be  granted  whenever  any  accused,  other  than  the  moving 
accused,  faces  charges  unrelated  to  those  charged  against  the  moving  accused. 

Discussion 

A  motion  for  ^eve^anco  a  request  that  one  or  more  or  evidence  as  to  any  other  accused  will  improperly  prejudice 

accused  against  whom  charges  have  been  referred  to  a  joint  or  the  moving  accused. 

common  tnal  be  tried  separately.  .Such  a  request  should  be  If  a  severance  is  g.'anied  by  the  military  judge,  the  military 

liberally  considered  In  a  common  trial,  and  should  be  granted  judge  will  decide  ’  ■■  h  accused  will  be  tried  first.  See  R  C  M. 

if  good  cause  is  shown.  For  example,  a  severance  is  ordinarily  80l(a)(  I )  In  ihe  case  of  joinl  charges,  the  military  judge  will 

appropriate  when;  the  moving  party  wishes  to  use  the  testimony  direct  an  appropriate  amendment  of  Ihe  charges  and  specifi- 

of  one  or  more  of  the  coaccuscd  or  the  spouse  of  a  coaccused.  cations 

a  defense  of  a  coaccused  is  antagonistic  to  the  moving  party;  See  ulso  R  C  M.  .f07(c)(5);  ftOUOlJ);  b04;  812. 


(10)  Severance  of  offenses,  but  only  to  prevent  manifest  injustice. 

Discussion 

Ordinarily,  all  known  chargc.s  .should  be  ^ried  af  a  single  scs.  For  exahiplc,  when  an  cs.senfial  wiinc.ss  a.v  U)  one  offense 

court-martial.  Joinder  of  minor  and  maior  offenses,  or  of  un-  is  unavailable,  ii  might  be  appropriate  U>  sever  that  offense  to 

related  offenses  is  not  alone  a  sufficient  ground  to  sever  offen-  prevent  violation  of  the  accu.scd's  right  to  a  speedy  trial. 


(II)  Change  of  place  of  trial.  The  place  of  trial  may  bo  changed  when  necessary  to  prevent  prejudice  to 
the  rights  of  the  accused  or  for  the  convenience  of  the  Government  .f  the  rights  of  the  accused  are  not  prejudiced 
thereby. 
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Discussion 


A  change  iil  the  place  of  trial  may  he  necessary  when  there 
exists  in  the  place  where  the  ct>un-niartial  is  pending  so  great 
a  prejudice  against  the  accused  that  the  accused  cannot  obtain 
a  fair  and  impartial  trial  there,  or  to  obtain  compulsory  priK'esc 
over  an  essential  witness. 


When  It  IS  necessars  to  change  the  place  ot  Inal,  the  choice 
of  places  to  which  the  court-martial  will  he  transferred  will  he* 
left  to  the  convening  authority,  as  long  as  the  choice  is  not 
inconsistent  with  the  ruling  ol  the  military  ludgc. 


(12)  Determination  of  multiplicity  of  offenses  for  sentencing  purposes. 

Discussion 


See  R.C.M-  1003  concerning  determination  ot  the  maxi¬ 
mum  punishment.  5^*^  also  R.C.M.  9()7(bK3)(B>  concerning 
dismissal  of  charges  on  grounds  of  muliiplicity. 


A  ruling  on  this  niotion  <»rdinarily  should  be  deferred  until 
after  findings  are  entered 


(13)  Preliminary  ruling  on  admissibility  of  evidence. 

Discussion 


See  Mil.  R.  Evid.  104(c). 

A  request  for  a  preliminary  ruling  on  admissibility  is  a 
request  that  certain  matters  which  are  ordinarily  decided  during 
trial  of  the  general  issue  be  resolved  before  they  arise,  outside 
the  presence  of  members.  The  purpose  of  such  a  motion  is  to 


avoid  the  prejudice  w  hich  may  result  from  bringing  inadmissible 
matters  to  the  attention  of  ctniri  members. 

Whether  to  rule  on  an  evidentiary  question  before  it  arises 
during  trial  on  the  general  issue  is  a  matter  within  the  discretion 
of  the  military  judge.  Bin  see  R.C.M.  90.‘'(bl(.^)  and  Id):  and 
Mil.  R.  Evid.  3()4lc)(2l'.  .Mllc‘)(2);  .121(dl(2). 


(14)  Motions  relating  to  mental  capacity  or  responsibility  of  the  accused. 

Discussion 


See  R.C.M.  706.  909.  and  9l6(k)  regarding  prtKedurcs 
and  standards  concerning  the  mental  capacity  or  responsibility 


of  the  accused 


Rule  907.  Motions  to  dismiss 

(a)  In  general.  A  motion  to  dismiss  is  a  request  to  terminate  further  proceedings  as  to  one  or  more  charges  and 
specifications  on  grounds  capable  of  resolution  without  trial  of  the  general  issue  of  guilt. 

Discussion 


Dismissal  of  a  specification  terminates  the  proceeding  with 
respect  to  that  specification  unless  the  decision  to  dismiss  is 
recon.sidered  and  reversed  by  the  military  judge.  See  R.C.M 
905(f).  Dismissal  of  a  specification  on  grounds  stated  in  sub¬ 
section  (b)(  1 )  or  (b)(.t)(AI  below  docs  not  ordinarily  bar  a  later 


court-martial  for  the  same  offense  if  the  grounds  for  dismissal 
no  longer  exist  See  also  R.C.M.  905(gl  and  subsection  (b)(2) 
below . 

See  R.C.M  916  concerning  defenses. 


(b)  Grounds  for  dismissal.  Grounds  for  dismissal  include  the  following — 

(1)  Nonwaivahle  grounds.  A  charge  or  specification  shall  be  dismissed  at  any  stage  of  the  proceedings  if: 

(A)  The  court-martial  lacks  jurisdiction  to  try  the  accused  for  the  offense;  or 

Discussion 

See  R  .C  M  201  20,V 

(B)  The  specification  fails  to  state  an  offense. 
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Discussion 

See  R.C.M.  .TO7(cl. 


(2)  Waivable  grounds.  A  charge  or  specification  shall  be  dismis.sed  upon  motion  made  by  the  accused  before 
the  final  adjournment  of  the  court-martial  in  that  case  if: 

(A)  Dismissal  is  requried  under  R.C.M.  707; 

(B)  The  statute  of  limitations  (Article  43)  has  run,  provided  that,  if  it  appears  that  the  accused  is  unaware 
of  the  right  to  assert  the  statute  of  limitations  in  bar  of  trial,  the  military  Judge  shall  inform  the 
accused  of  this  right; 


Discussion 


Except  for  certain  offenses  for  which  there  is  no  limitation 
as  to  time,  see  Article  43(a),  a  person  charged  with  an  offense 
under  the  code  may  not  be  tried  by  court-martial  over  objection 
if  sworn  charges  have  not  been  received  by  the  officer  exercising 
summary  court-martial  jurisdiction  over  the  command  within 
the  period  of  time  prescribed — either  two  or  three  years  de¬ 
pending  on  the  offense.  See  Article  43(b)  and  (c)  This  period 
may  be  tolled  (Article  43(d)),  extended  (Article  4,3(e)).  or  sus¬ 
pended  (Article  43(f))  under  certain  circumstances.  The  pros¬ 
ecution  bears  the  burden  of  proving  that  the  statute  of  limitations 
has  been  tolled,  extended,  or  suspended  if  it  appears  that  it  has 
run. 

Some  offenses  (for  example,  wrongful  cohabitation)  are 
continuing  offenses  and  any  period  of  the  offense  occurring 
within  the  statute  of  limitations  is  not  barred.  Absence  without 
leave,  desertion,  and  fraudulent  enlistment  are  not  continuing 
offenses  and  are  committed,  respectively,  on  the  day  the  person 
goes  absent,  deserts,  or  first  receives  pay  or  allowances  under 
the  enlistment. 


If  sworn  charges  have  been  received  by  an  officer  exer¬ 
cising  summary  court-martial  jurisdiction  over  the  command 
w  ithin  the  period  of  the  statute,  minor  amendments  [see  R  .C  .M 
f)0.3)a)i  may  be  made  in  the  specifications  after  the  statute  of 
limitations  has  run  However,  if  new  charges  are  drafted  or  a 
major  amendment  made  (see  R.C.M.  603  (dl)  after  (he  statute 
of  limitations  has  run.  prosecution  is  barred. 

In  some  cases,  the  issue  whether  the  statute  of  limitations 
has  run  will  depend  on  the  findings  on  the  general  issue  of 
guilt.  For  example,  if  the  accused  is  charged  with  desertion 
alleged  to  have  occurred  two  and  one-half  years  before  receipt 
of  charges  by  the  officer  exercising  summary  court-martial  ju¬ 
risdiction.  a  finding  of  guilty  of  the  lesser  included  offense  of 
absence  without  leave  would  be  subject  to  dismissal  because 
the  statute  of  limitations  had  run  as  to  that  offense.  Also,  where 
the  date  of  an  offense  is  in  dispute,  a  finding  by  the  court- 
martial  that  the  offense  occurred  at  an  earlier  time  may  affect 
a  determination  as  to  the  running  of  the  statute  of  limitations. 


(C)  The  accused  has  previously  been  tried  by  court-martial  or  federal  civilian  court  for  the  same  offense, 
provided  that; 

(i)  No  court-martial  proceeding  is  a  trial  in  the  sense  of  this  rule  unless  presentation  of  evidence  on 
the  general  issue  of  guilt  has  begun; 

(ii)  No  court-martial  proceeding  which  has  been  terminated  under  R.C.M.  604(b)  or  R.C.M.  915  shall 
bar  later  prosecution  for  the  same  offense  or  offenses,  if  .so  provided  in  those  rules; 

(iii)  No  court-martial  proceeding  in  which  an  accu.sed  has  been  found  guilty  of  any  charge  or  specification 
is  a  trial  in  the  sense  of  this  rule  until  the  finding  of  guilty  has  become  final  after  review  of  the  case  has  been 
fully  completed;  and 

(iv)  No  court-martial  proceeding  which  lacked  jurisdiction  to  try  the  accused  for  the  offense  is  a  trial 
in  the  sen.se  of  this  rule. 

(D)  Prosecution  is  barred  by: 

(i)  A  pardon  issued  by  the  President; 


Discussion 

A  pardon  may  grant  individual  or  general  amnevtx 


(ii)  Immunity  from  prosecution  granted  by  a  person  authorized  to  do  so; 


IHU 


Discussion 

See  R  C  M.  11)4 


R.C.M.  908(b)(4) 


(iii)  Constructive  condonation  of  desertion  established  by  unconditional  restoration  to  duty  without  trial 
of  a  deserter  by  a  general  court-martial  convening  authority  who  knew  of  the  desertion;  or 

(iv)  Prior  punishment  under  Articles  13  or  15  for  the  same  offense,  if  that  offense  was  minor. 

Discussion 

Sev  Articles  1.^  and  .SVc  paragraph  Ic  of  Part  V  lor  a  dct’inition  of  ■■nnm>r”  offenses. 


(.5)  Permissible  I’rouiuls.  A  specification  may  be  dismissed  upon  timely  motion  by  the  accused  if; 

( Al  The  specification  is  so  defective  that  it  substantially  misled  the  accused,  and  the  military  judge  finds 
that,  in  the  interest  of  justice,  trial  should  proceed  on  remaining  charges  and  specifications  without 
undue  delay;  or 

(B)  The  specification  is  multipliciiius  with  another  specification,  is  unnecessary  to  enable  the  prosection 
to  meet  the  exigencies  of  proof  through  trial,  review,  and  appellate  action,  and  should  be  dismissed 
in  the  interest  of  justice. 


Discussion 


A  spcsilication  l^  nmlliplK'iimv  wilh  ancithcr  it  il  allcecs 
the  same  otfensc.  or  an  ottenw  ni.vcs\aril\  included  in  ihc  other. 
A  specification  niav  also  he  mulliplieious  with  another  il  ihey 
describe  subsianlially  the  same  misconduel  in  iwo  different 
ways  for  example,  assault  and  disorderly  eonduel  may  be 
mulliplieious  It  ihe  disorderly  eonduel  consists  soles  of  the 
assault  iVe  a/,\o  R  C  M  UKl.tieil  1  iiCi 

Ordinarily,  a  specification  should  not  be  dismissed  lor 


multiplicity  before  trial  unless  it  clearly  alleges  the  same  of¬ 
fense.  or  one  necessarily  included  therein,  as  is  alleged  in  an¬ 
other  speeificalion.  It  may  be  appropriate  to  dismiss  the  less 
serious  of  any  mulliplieious  specificalions  after  findings  have 
been  reached.  Due  consideralion  must  be  given,  however,  to 
possible  posi-tnal  or  appellate  action  wiih  regard  lo  the  re¬ 
maining  specification 


Rule  908.  Appeal  by  the  United  States 

(a)  In  general.  In  a  trial  by  a  court-martial  over  which  a  military  judge  presides  and  in  which  a  punitive  discharge 
may  be  adjudged,  the  United  States  may  appeal  an  order  or  ruling  that  terminates  the  proceedings  with  respect 
to  a  charge  or  specification  or  which  excludes  evidence  that  is  substantial  proof  of  a  fact  material  in  the  proceedings. 
However,  the  United  States  may  not  appeal  an  order  or  ruling  that  is,  or  amounts  to.  a  finding  of  not  guilty, 
with  re.spect  to  the  charge  or  specification. 

(b)  Procedure. 

( 1 )  Delay.  After  an  order  or  ruling  which  may  be  subject  to  an  appeal  by  the  United  States,  the  court-martial 
may  not  proceed,  except  as  to  matters  unaffected  by  the  ruling  or  order,  if  the  trial  counsel  requests  a  delay  to 
determine  whether  to  file  notice  of  appeal  under  this  rule.  Trial  counsel  is  entitled  to  no  more  than  72  hours 
under  this  subsection. 

(2)  Decision  to  appeal.  The  decision  whether  to  file  notice  of  appeal  under  this  rule  shall  be  made  within 
72  hours  of  the  ruling  or  order  to  be  appealed.  If  the  Secretary  concerned  so  prescribes,  the  trial  counsel  shall 
not  file  notice  of  appeal  unless  authorized  to  do  so  by  a  person  designated  by  the  Secretary  concerned. 

(3)  Notice  of  appeal.  If  the  United  States  elects  to  appeal.  Ihe  trial  counsel  shall  provide  the  military  judge 
with  written  notice  to  this  effect  not  later  than  72  hours  after  the  ruling  or  order.  Such  notice  shall  identify  the 
ruling  or  order  to  be  appealed  and  the  charges  and  specifications  affected.  I'rial  eounsel  shall  cenify  that  the 
appeal  is  not  taken  for  the  purpose  of  delay  and  (if  the  order  or  ruling  appealed  is  one  w  hich  excludes  evidence) 
that  the  evidence  excluded  is  substantial  proof  of  a  fact  material  in  the  proceeding. 

(4)  Effect  on  the  court-martial.  Upon  written  notice  to  the  military  judge  under  subsection  (b)(3)  of  this 
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R.C.M.  908(b)(4)(A) 


rule,  no  session  of  the  court-martial  may  proceed  pending  disposition  by  the  Court  of  Military  Review  of  the 
appeal,  except  that  solely  as  to  charges  and  specifications  not  affected  by  the  ruling  or  order: 

(A)  Motions  may  be  litigated,  in  the  discretion  of  the  military  judge,  at  any  point  in  the  proceedings; 

(B)  When  trial  on  the  merits  has  not  begun, 

(i)  a  severance  may  be  granted  upon  request  of  all  the  parties; 

(ii)  a  severance  may  be  granted  upon  request  of  the  accused  and  when  appropriate  under  R.C.M. 
906(b)(10);  or 

(C)  When  trial  on  the  merits  has  begun  but  has  not  been  completed,  a  party  may,  on  that  party’s  request 
and  in  the  discretion  of  the  military  judge,  present  further  evidence  on  the  merits. 

(5)  Record.  Upon  written  notice  to  the  military  judge  under  subsection  (b)(3)  of  this  rule,  trial  counsel  shall 
cause  a  record  of  the  proceedings  to  be  prepared.  Such  record  shall  be  verbatim  and  complete  to  the  extent 
necessary  to  resolve  the  issues  appealed.  R.C.M.  1103(g).  (h).  and  (i)  shall  apply  and  the  record  shall  be 
authenticated  in  accordance  with  R.C.M.  1 104(a).  The  military  judge  or  the  Court  of  Military  Review  may  direct 
that  additional  parts  of  the  proceeding  be  included  in  the  record;  R.C.M.  1 104(d)  shall  not  apply  to  such  additions. 

(6)  Forwarding.  Upon  written  notice  to  the  military  judge  under  sub.section  (b)(3)  of  this  rule,  trial  counsel 
shall  promptly  and  by  expeditious  means  forward  the  appeal  to  a  representative  of  the  Government  designated 
by  the  Judge  Advocate  General.  The  matter  forwarded  shall  include;  a  statement  of  the  issues  appealed;  the 
record  of  the  proceedings  or.  if  preparation  of  the  record  has  not  been  completed,  a  summary  of  the  evidence; 
and  such  other  matters  as  the  Secretary  concerned  may  prescribe.  The  person  designated  by  the  Judge  Advocate 
General  shall  promptly  decide  whether  to  file  the  appeal  with  the  Court  of  Military  Review  and  notify  the  trial 
counsel  of  that  decision. 

(7)  Appeal  filed.  If  the  United  States  elects  to  file  an  appeal,  it  shall  be  filed  directly  with  the  Court  of 
Military  Review,  in  accordance  with  the  rules  of  that  court. 

(8)  Appeal  not  filed.  If  the  United  States  elects  not  to  file  an  appeal,  trial  counsel  promptly  shall  notify  the 
military  judge  and  the  other  parties. 

(c)  Appellate  proceeding.'!. 

(1)  Appellate  coiin.fel.  The  parties  shall  be  repre.sented  before  appellate  courts  in  proceedings  under  this 
rule  as  provided  in  R.C.M.  1202.  Appellate  Government  counsel  shall  diligently  prosecute  an  appeal  under  this 
rule. 

(2)  Court  of  Military  Review.  An  appeal  under  Article  62  shall,  whenever  practicable,  have  priority  over 
all  other  proceedings  before  the  Court  of  Military  Review.  In  determining  an  appeal  under  Article  62,  the  Court 
of  Military  Review  may  take  action  only  with  respect  to  matters  of  law. 

(3)  Action  following  decision  of  Court  of  Military  Review.  After  the  Court  of  Military  Review  has  decided 
any  appeal  under  Article  62.  the  accused  may  petition  for  review  by  the  Court  of  Military  Appeals,  or  the  Judge 
Advocate  General  may  certify  a  question  to  the  Court  of  Military  Appeals.  The  parties  shall  be  notified  of  the 
decision  of  the  Court  of  Military  Review  promptly.  If  the  decision  is  adverse  to  the  accused,  the  accused  shall 
be  notified  of  the  decision  and  of  the  right  to  petition  the  Court  of  Military  Appeals  for  review  within  60  days 
orally  on  the  record  at  the  court-martial  or  in  accordance  with  R.C.M.  1203(d).  If  the  accused  is  notified  orally 
on  the  record,  trial  counsel  shall  forward  by  expeditious  means  a  certificate  that  the  accused  was  so  notified  to 
the  Judge  Advocate  General,  who  shall  forward  a  copy  to  the  clerk  of  the  Court  of  Military  Appeals  when 
required  by  the  Court.  If  the  decision  by  the  Court  of  Military  Review  permits  it,  the  court-martial  may  proceed 
as  to  the  affected  charges  and  specifications  pending  further  review  by  the  Court  of  Military  Appeals  or  the 
Supreme  Court,  unless  either  court  orders  the  proceedings  stayed.  Unless  the  case  is  reviewed  by  the  Court  of 
Military  Appeals,  it  shall  be  returned  to  the  military  judge  or  the  convening  authority  for  appropriate  action  in 
accordance  with  the  decision  of  the  Court  of  Military  Review.  If  the  case  is  reviewed  by  the  Court  of  Military 
Appeals.  R.C.M.  1204  and  1205  shall  apply. 

(d)  Military  judge.  For  purposes  of  this  rule,  "military  judge"  does  not  include  the  president  of  a  special  court- 
martial  without  a  military  judge. 
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Rule  909.  Capacity  of  the  accused  to  stand  trial  by  court-martial 

(a)  In  general.  No  person  may  be  brought  to  trial  by  court-martial  unless  that  person  possesses  sufficient  mental 
capacity  to  understand  the  nature  of  the  proceedings  against  that  person  and  to  conduct  or  cooperate  intelligently 
in  the  defense  of  the  case. 


Discussion 

See  also  R.C.M.  ’^16(k). 


(b)  Pre.sumption  of  capacity.  A  person  is  presumed  to  have  the  capacity  to  stand  trial  unless  the  contrary  appears. 

(c)  Determination  at  trial. 

( I )  Nature  of  issue.  The  mental  capacity  of  the  accused  is  an  interlocutory  question  of  fact. 

Discussion 

The  military  judge  rules  finally  on  the  mental  capacity  of  military  judge  rules  on  the  matter  subject  to  objection  by  any 

the  accused.  The  president  of  a  special  court-martial  without  a  member.  Set-  R  C  M.  XOllel 


(2)  Standard.  When  the  issue  of  the  accused’s  capacity  to  stand  trial  is  raised,  trial  may  not  proceed  unless 
it  is  established  by  a  preponderance  of  the  evidence  that  the  accused  possesses  sufficient  mental  capacity  to 
understand  the  nature  of  the  proceedings  against  the  accused  and  to  conduct  or  cooperate  intelligently  in  the 
defense  of  the  case. 


Discussion 


If  ihe  accused  is  not  found  to  possess  sufficient  menial 
capacity  to  stand  trial,  the  proceedings  should  be  suspended 
Depending  on  the  nature  and  potential  duration  of  the  accused's 
incapacity,  the  case  may  be  continued  or  charges  withdrawn  or 


dismissed.  When  appropnale.  administrative  action  may  be  taken 
to  discharge  the  accused  from  Ihe  service  on  grounds  of  mental 
disability  Additional  mental  examinations  may  be  directed  at 
any  stage  of  the  proceedings  as  circumstances  may  require. 


Rule  910.  Pleas 

(a)  Alternatives. 

(\)  In  general.  An  accused  may  plead  not  guilty  or  guilty.  An  accused  may  plead,  by  exceptions  or  by 
exceptions  and  substitutions,  not  guilty  to  an  offense  as  charged,  but  guilty  to  an  offense  included  in  that  offense. 
A  plea  of  guilty  may  not  be  received  as  to  an  offense  for  which  the  death  penalty  may  be  adjudged  by  the  court- 
martial. 


Discussion 


See  paragraph  2.  Part  IV  concerning  Ic^^cr  included  of¬ 
fenses.  A  plea  of  guilty  to  a  lesser  included  oftense  d^>es  not 
bar  the  prosecution  from  prtKCcding  on  (he  offense  as  charged 
See  also  subsection  (g)  of  this  rule. 


A  plea  of  guiIiN  Jik’s  not  prevent  the  ininxliiction  of  ev. 
idencc.  either  in  support  of  the  factual  basis  for  the  plea,  or 
after  findings  are  cmea'J.  in  aggravation  .SVr  R  ('  M  HX)ltb»4) 


(2)  Conditional  pleas.  With  the  approval  of  the  military  judge  and  the  consent  of  the  Government,  an 
accused  may  enter  a  conditional  plea  of  guilty,  reserving  in  writing  the  right,  on  further  revievy  or  appeal,  to 
review  of  the  adverse  determination  of  any  specified  pretrial  motion.  If  the  accused  prevails  on  further  rc\  icw 
or  appeal,  the  accused  shall  be  allowed  to  withdraw  the  pica  of  guilty.  The  .Secretary  concerned  may  prescribe 
who  may  consent  for  the  Government;  unless  otherwise  prescribed  by  the  Secretary  concerned,  the  trial  counsel 
may  consent  on  behalf  of  the  Government. 

(b)  Refusal  to  plead:  irregular  plea.  If  an  accused  fails  or  refuses  to  plead,  or  makes  an  irregular  plea,  the 
military  judge  shall  enter  a  plea  of  not  guilty  for  the  accused. 


IM17 


R.C.M.  910(c) 


Discussion 

An  irregular  plea  includes  pleas  such  as  gutliy  without  cations  thereunder  When  a  plea  is  ambiguous,  the  militar\ 

criminality  or  guilty  to  a  charge  but  not  guilty  to  all  speciti-  judge  sh(>uld  have  it  clarified  before  proceeding  further 

(c)  Advice  to  accused.  Before  accepting  a  plea  of  guilty,  the  military  judge  shall  address  the  accused  personally 
and  inform  the  accused  of,  and  determine  that  the  accused  understands,  the  following; 

( 1 )  The  nature  of  the  offense  to  which  the  plea  is  offered,  the  mandatory  minimum  penalty,  if  any.  provided 
by  law,  and  the  maximum  possible  penalty  provided  by  law; 

Discussion 

The  elements  of  each  offense  to  which  the  accused  has  subsection  (c)  ot  this  rule 

pleaded  guilty  should  be  described  to  the  accused  See  also 


(2)  In  a  general  or  special  court-martial,  if  the  accused  is  not  represented  by  counsel,  that  the  accused  has 
the  right  to  be  represented  by  counsel  at  every  stage  of  the  proceedings; 

Discussion 

In  a  general  or  special  coun-niartial.  if  the  accused  is  not  represented  by  counsel,  a  plea  of  guilty  should  not  be  accepted. 

(3)  That  the  accused  has  the  right  to  plead  not  guilty  or  to  persist  in  that  plea  if  already  made,  and  that  the 
accused  has  the  right  to  be  tried  by  a  court-martial,  and  that  at  such  trial  the  accused  has  the  right  to  confront 
and  cross-examine  witnesses  against  the  accused,  and  the  right  against  self-incrimination; 

(4)  That  if  the  accused  pleads  guilty,  there  will  not  be  a  trial  of  any  kind  as  to  tho.se  offenses  to  which  the 
accused  has  so  pleaded,  so  that  by  pleading  guilty  the  accused  waives  the  rights  described  in  subsection  (c)(3) 
of  this  rule;  and 

(5)  That  if  the  accused  pleads  guilty,  the  military  judge  will  question  the  accused  about  the  offenses  to 
which  the  accused  has  pleaded  guilty,  and,  if  the  accused  answers  these  questions  under  oath,  on  the  record, 
and  in  the  presence  of  counsel,  the  accused's  answers  may  later  be  used  against  the  accused  in  a  prosecution 
for  perjury  or  fal.se  statement. 

Discussion 

The  advice  in  subsection  (5)  is  inapplicable  in  courts- martial  in  which  the  accused  is  not  represented  by  counsel. 

(d)  Ensuring’  that  the  plea  is  voluntars  .  The  military  judge  shall  not  accept  a  plea  of  guilty  without  first,  by 
addressing  the  accu.sed  personally,  determining  that  the  plea  is  voluntary  and  not  the  result  of  force  or  threats 
or  of  promises  apart  from  a  plea  agreement  under  R.C.M.  705.  The  military  judge  shall  also  inquire  whether 
the  accused’s  willingness  to  plead  guilty  results  from  prior  discussions  between  the  convening  authority,  a 
representative  of  the  convening  authority,  or  trial  counsel,  and  the  accused  or  defense  counsel. 

(e)  Determining  accuracy  of  pica.  The  military  judge  shall  not  accept  a  plea  of  guilty  without  making  such 
inquiry  of  the  accused  as  shall  satisfy  the  military  judge  that  there  is  a  factual  basis  for  the  plea.  The  accused 
shall  be  questioned  under  oath  about  the  offenses. 

Discussion 

A  pica  ot  guilty  must  be  m  accord  with  the  truth  Hcti'TC  should  explain  such  a  detense  to  the  accused  and  should  not 

the  pica  IS  accepted,  the  accused  must  ailmii  everv  element  ot  accept  the  plea  unless  the  accused  admits  tacts  which  negate 

the  otienscisi  ui  which  the  accused  pleaded  guilty  Ordmarilv.  the  detensc  l!  .he  statute  ot  limitations  would  otherwise  bar 

the  elements  should  be  explained  to  the  accused  It  any  potential  trial  tor  (he  ottense.  the  militarv  judge  should  not  accept  a  plea 

defense  is  raised  by  the  accused’s  account  ot  the  ottense  or  bv  ot  guiltv  to  it  without  an  atTirmalive  waiver  hv  the  accused, 

other  matters  presented  to  the  miliiarv  judge,  the  milnars  judge  See  K  C  M 
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The  accused  need  not  describe  from  personal  recollection 
all  the  circumstances  necessary  to  establish  a  factual  basis  for 
the  plea.  Nevertheless  the  accused  must  be  convinced  of,  and 
able  to  describe  all  the  facts  necessary  to  establish  guilt  For 
example,  an  accused  may  be  unable  to  recall  certain  events  in 


an  offense,  but  may  still  be  able  to  adequately  describe  the 
offense  based  on  witness  statements  or  similar  sources  which 
the  accused  believes  to  be  true 

The  accused  should  remain  at  the  counsel  table  during 
questioning  by  the  military  judge 


(0  Plea  agreement  inquiry. 

(\)  In  general.  A  plea  agreement  may  not  be  accepted  if  it  does  not  comply  with  R.C.M.  705. 

(2)  Notice.  The  parties  shall  inform  the  military  judge  if  a  plea  agreement  exists. 

Discussion 

The  military  judge  should  ask  whether  a  plea  agreement  have  an  obligation  to  bring  any  agreements  or  understandings 

exists.  See  subsection  (d)  of  this  rule.  Even  if  the  military  judge  in  connection  w  ith  the  plea  to  the  attention  of  the  military  judge 

fails  to  so  inquire  or  the  accused  answers  incorrectly,  counsel 


(3)  Disclosure.  If  a  plea  agreement  exists,  the  military  judge  shall  require  disclosure  of  the  entire  agreement 
before  the  plea  is  accepted,  provided  that  in  trial  before  military  judge  alone  the  military  judge  ordinarily  shall 
not  examine  any  sentence  limitation  contained  in  the  agreement  until  after  the  sentence  of  the  court-martial  has 
been  announced. 

(4)  Inquiry.  The  military  judge  shall  inquire  to  ensure; 

(A)  That  the  accused  understands  the  agreement;  and 

,  (B)  That  the  parties  agree  to  the  terms  of  the  agreement. 

Discussion 

If  the  plea  agreement  contains  any  unclear  or  ambiguous  any  terms  in  the  agreement,  the  military  judge  should  explain 

terms,  the  military  judge  should  obtain  clarification  from  the  those  terms  to  the  accused, 

parlies.  If  there  is  doubt  about  the  accused's  understanding  of 


(g)  Findings.  Findings  based  on  a  plea  of  guilty  may  be  entered  immediately  upon  acceptance  of  the  plea  at  an 
Article  39(a)  session  unless; 

(1)  Such  action  is  not  permitted  by  regulations  of  the  Secretary  concerned; 

(2)  The  plea  is  to  a  lesser  included  offense  and  the  prosecution  intends  to  proceed  to  trial  on  the  offense 
as  charged;  or 

(3)  Trial  is  by  a  special  court-martial  without  a  military  judge,  in  which  case  the  president  of  the  court- 
manial  may  enter  findings  ba.sed  on  the  pleas  without  a  formal  vote  except  when  subsection  (g)(2)  of  this  rule 
applies. 

Discussion 

If  the  accused  has  pleaded  guilty  to  some  specifications  appropriate  to  defer  mtorming  the  members  of  the  specifications 

but  not  others,  the  military  judge  should  consider,  and  solicit  to  which  the  accused  has  pleaded  guilty  until  after  findings  on 

the  views  of  the  parlies,  whether  to  inform  the  members  of  the  the  remaining  specifications  arc  entered 

offenses  to  which  the  accused  has  pleaded  guilty  It  is  ordinarily 


(h)  Later  action. 

(I)  Withdrawal  by  the  accused.  If  after  acceptance  of  (he  plea  but  before  the  sentence  is  announced  the 
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accused  requests  to  withdraw  a  plea  of  guilty  and  substitute  a  plea  of  not  guilty  or  a  plea  of  guilty  to  a  lesser 
included  offense,  the  military  judge  may  as  a  matter  of  discretion  permit  the  accused  to  do  so, 

(2)  Statements  by  accused  inconsistent  with  plea.  If  after  findings  but  before  the  sentence  is  announced  the 
accused  makes  a  statement  to  the  court-martial,  in  testimony  or  otherwise,  or  presents  evidence  which  is 
inconsistent  with  a  plea  of  guilty  on  which  a  finding  is  based,  the  military  judge  shall  inquire  into  the  providence 
of  the  plea.  If,  following  such  inquiry,  it  appears  that  the  accused  entered  the  plea  improvidently  or  through 
lack  of  understanding  of  its  meaning  and  effect  a  plea  of  not  guilty  shall  be  entered  as  to  the  affected  charges 
and  specifications. 


Discussion 


When  the  accused  withdraws  a  previously  accepted  plea 
for  guilty  or  a  plea  of  guilty  is  set  aside,  counsel  should  be 
given  a  reasonable  time  to  prepare  to  proceed.  In  a  trial  by 
military  judge  alone,  recusal  of  the  military  judge  or  disapproval 


of  the  request  for  trial  by  military  judge  alone  will  ordinarily 
be  necessary  w  hen  a  plea  is  rejected  or  w  ithdrawn  after  findings, 
in  trial  with  members,  a  mistrial  will  ordinarily  be  necessary 


(3)  Pretrial  agreement  inquiry.  After  sentence  is  announced  the  military  judge  shall  inquire  into  any  parts 
of  a  pretrial  agreement  which  were  not  previously  examined  by  the  military  judge.  If  the  military  judge  determines 
that  the  accused  does  not  understand  the  material  terms  of  the  agreement,  or  that  the  parties  disagree  as  to  such 
terms,  the  military  judge  shall  conform,  with  the  consent  of  the  Government,  the  agreement  to  the  accused’s 
understanding  or  permit  the  accused  to  withdraw  the  plea. 

Discussion 

See  subsection  (0(.1)  of  this  rule. 


(i)  Record  of  proceedings.  A  verbatim  record  of  the  guilty  plea  proceedings  shall  be  made  in  cases  in  which  a 
verbatim  record  is  required  under  R.C.M.  1 103.  In  other  special  courts-martial,  a  summary  of  the  explanation 
and  replies  shall  be  included  in  the  record  of  trial.  As  to  summary  courts-martial,  .see  R.C.M.  I30.S. 

(j)  Waiver.  Except  as  provided  in  subsection  (a)(2)  of  this  rule,  a  plea  of  guilty  which  results  in  a  finding  of 
guilty  waives  any  objection,  whether  or  not  previously  raised,  insofar  as  the  objection  relates  to  the  factual  issue 
of  guilt  of  the  offense(s)  to  which  the  plea  was  made. 


Rule  911.  Assembly  of  the  court-martial 

The  military  judge  shall  announce  the  as.sembly  of  the  court-martial. 


Discussion 


When  trial  is  by  a  court-martial  with  members,  the  court- 
martial  is  ordinarily  assembled  immediately  after  the  members 
are  sworn.  The  members  arc  ordinarily  sworn  at  the  first  session 
at  which  they  appear,  as  soon  a.s  all  parties  and  personnel  have 
been  announced  The  members  are  seated  with  the  president, 
who  is  the  senior  member,  in  the  center,  and  the  other  members 
alternately  to  the  president's  right  and  left  according  to  rank. 
If  the  rank  of  a  member  is  changed,  or  if  the  membership  of 
the  court-martial  changes,  the  members  should  be  reseated  ac- 
cordinglv 

When  trial  is  by  military  [udge  alone,  the  court-martial  is 


ordinarily  assembled  immediately  following  approval  ot  the 
request  for  trial  by  military  judge  alone 

Assembly  of  the  coun-manial  is  significant  because  it  marks 
the  point  after  which:  substitution  ot  the  members  and  militars 
judge  may  no  longer  lake  place  w  iihout  good  cause  ( vrr  .*\nicle 
29.  R  C  M.  50^:  q()2.  yi2l.  the  accused  may  no  longer,  as  a 
matter  of  right,  request  trial  by  military  ludgc  alone  or  withdraw 
such  a  request  previously  approved  t  sri-  Article  lb.  R  C  M 
WM(a)(2).(di>;  and  the  accused  may  no  longer  request.  e\en 
with  the  permission  of  the  military  ;udge.  or  withdraw  from  a 
request  for.  enlisted  members  i.vtr  Article  25(cmIi.  R  C  M 
W(a)(  I  J.(d)t. 


Rule  912.  Challenge  of  selection  of  members;  examination  and  chaiienges  ot  members 

(a)  Pretrial  matters. 
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(I)  Questionnaires.  Before  trial  the  trial  counsel  may,  and  shall  upon  request  of  the  defense  counsel,  submit 
to  each  member  written  questions  requesting  the  following  information: 

(A)  Date  of  birth; 

(B)  Sex; 

(C)  Race; 

(D)  Marital  status  and  sex,  age,  and  number  of  dependents; 

(E)  Home  of  record; 

(F)  Civilian  and  military  education,  including,  when  available,  major  areas  of  study,  name  of  school  or 
institution,  years  of  education,  and  degrees  received; 

(G)  Current  unit  to  which  assigned; 

(H)  Past  duty  assignments; 

(I)  Awards  and  decorations  received; 

(J)  Date  of  rank;  and 

(K)  Whether  the  member  has  acted  as  accuser,  counsel,  investigating  officer,  convening  authority,  or 
legal  officer  or  staff  judge  advocate  for  the  convening  authority  in  the  case,  or  has  forwarded  the 
charges  with  a  recommendation  as  to  disposition. 

Additional  information  may  be  requested  with  the  approval  of  the  military  judge.  Each  member’s  responses  to 
the  questions  shall  be  written  and  signed  by  the  member. 

Discussion 

Using  questionnaires  before  trial  may  expedite  voir  dire  the  court-martial  il  must  be  attached  to  or  included  in  the  record 
and  may  permit  more  informed  exercise  of  challenges.  of  trial.  See  R.C.M.  1 103(b)(2)(DHiv)  and  (b)(3)(Bl 

If  the  questionnaire  is  marked  or  admitted  as  an  exhibit  at 


(2)  Other  materials.  A  copy  of  any  written  materials  considered  by  the  convening  authority  in  selecting  the 
members  detailed  to  the  court-martial  shall  be  provided  to  any  party  upon  request,  except  that  such  materials 
pertaining  solely  to  persons  who  were  not  selected  for  detail  as  members  need  not  be  provided  unless  the  military 
judge,  for  good  cause,  so  directs. 

(b)  Challenge  of  selection  of  members. 

(1)  Motion.  Before  the  examination  of  members  under  subsection  (d)  of  this  rule  begins,  or  at  the  next 
session  after  a  party  discovered  or  could  have  discovered  by  the  exercise  of  diligence,  the  grounds  therefor, 
whichever  is  earlier,  that  party  may  move  to  stay  the  proceedings  on  the  ground  that  members  were  selected 
improperly. 

Discussion 

See  R.C.M.  502(a)  and  .503(a)  concerning  .seleclion  of  ample,  a  certain  group  or  class  is  arbitrarily  excluded  from 
members.  Members  are  also  improperly  selected  when,  for  ex-  consideration  as  members 


(2)  Procedure.  Upon  a  motion  under  subsection  (b)(1)  of  this  rule  containing  an  offer  of  proof  of  matters 
which,  if  true,  would  constitute  improper  selection  of  members,  the  moving  party  shall  be  entitled  to  present 
evidence,  including  any  written  materials  considered  by  the  convening  authority  in  selecting  the  members.  Any 
other  party  may  also  present  evidence  on  the  matter.  If  the  military  judge  determines  that  the  members  have 
been  selected  improperly,  the  military  judge  shall  stay  any  proceedings  requiring  the  presence  of  members  until 
members  are  properly  selected. 


R.C.M.  912(b)<3) 


(3)  Waiver.  Failure  to  make  a  timely  motion  under  this  subsection  shall  waive  the  improper  selection  unless 
it  constitutes  a  violation  of  R.C.M.  501(a),  502(a)(1),  or  503(a)(2). 

(c)  Slating;  grounds  for  challenge.  The  trial  counsel  shall  state  any  ground  for  challenge  for  cause  against  an\ 
member  of  which  the  trial  counsel  is  aware. 

(d)  Examination  of  members.  The  military  judge  may  permit  the  parties  to  conduct  the  examination  of  members 
or  may  personally  conduct  the  examination.  In  the  latter  event  the  military  judge  shall  permit  the  parties  to 
supplement  the  examination  by  such  further  inquiry  as  the  military  judge  deems  proper  or  the  military  judge 
shall  submit  to  the  members  such  additional  questions  by  the  parties  as  the  military  judge  deems  proper.  A 
member  may  be  questioned  outside  the  presence  of  other  members  when  the  military  judge  so  directs. 


Discussion 


Examination  of  the  members  is  called  "voir  dire."  If  the 
Tiembers  have  not  already  been  placed  under  oath  for  the  pur¬ 
pose  of  voir  dire  (.see  R.C.M.  8Q7(bK2)  Discussion  (Bt).  they 
should  be  sworn  before  they  are  questioned. 

The  opportunity  for  voir  dire  should  be  used  to  obtain 
information  for  the  intelligent  exercise  of  challenges,  counsel 
should  not  purposely  use  voir  dire  to  present  factual  matter 
which  will  not  be  admissible  or  to  argue  the  case. 

The  nature  and  scope  of  the  examination  of  members  is 
within  the  discretion  of  the  military  judge.  Members  may  be 
questioned  individually  or  collectively  Ordinarily,  the  military 
judge  should  permit  counsel  to  personally  question  the  mem¬ 
bers  Tnal  counsel  ordinarily  conducts  an  inquiry  before  the 


defense.  Whether  trial  counsel  will  question  all  the  members 
before  the  defense  begins  or  whether  some  other  priKedure  w  ill 
be  followed  depends  on  the  circumstances.  For  example,  when 
members  are  questioned  individually  outside  the  presence  of 
other  members,  each  party  would  ordinarily  complete  ques¬ 
tioning  that  member  before  another  member  is  questioned  The 
military  judge  and  each  party  may  conduct  additional  ques¬ 
tioning.  after  initial  questioning  by  a  party,  as  necessary 

Ordinarily  the  members  should  be  asked  whether  they  are 
aware  of  any  ground  for  challenge  against  them  This  may 
expedite  further  questioning  The  members  should  be  cautioned, 
however,  not  to  disclose  information  in  the  presence  of  other 
members  which  might  disqualify  them. 


(e)  Evidence.  Any  party  may  present  evidence  relating  to  whether  grounds  for  challenge  exist  against  a  member. 

(f)  Challenges  and  removal  for  cause. 

(1)  Grounds.  A  member  shall  be  excused  for  cause  whenever  it  appears  that  the  member: 

(A)  Is  not  competent  to  serve  as  a  member  under  Article  25(a).  (b).  or  (c); 

(B)  Has  not  been  properly  detailed  as  a  member  of  the  court-martial; 

(C)  Is  an  accuser  as  to  any  offense  charged; 

(D)  Will  be  a  witness  in  the  court-martial; 

(E)  Has  acted  as  counsel  for  any  party  as  to  any  offense  charged; 

(F)  Has  been  an  investigating  officer  as  to  any  offen.se  charged; 

(G)  Has  acted  in  the  same  case  as  convening  authority  or  as  the  legal  officer  or  staff  judge  advocate  to 
,  the  convening  authority; 

(H)  Will  act  in  the  same  case  as  reviewing  authority  or  as  the  legal  officer  or  staff  judge  advocate  to  the 
reviewing  authority; 

(I)  Has  forwarded  charges  in  the  case  with  a  personal  recommendation  as  to  disposition; 

(J)  Upon  a  rehearing  or  new  or  other  trial  of  the  case,  was  a  member  of  the  court-martial  which  heard 
the  ca.se  before; 

(K)  Is  junior  to  the  accused  in  grade  or  rank,  unless  it  is  established  that  this  could  not  be  avoided; 

(L)  Is  in  arrest  or  confinement; 

(M)  Has  informed  or  expressed  a  definite  opinion  as  to  the  guilt  or  innocence  of  the  accused  as  to  any 
offense  charged. 


H.C.M.  912(g)(2) 


(N)  Should  not  sit  as  a  member  in  the  interest  ol  having  the  court-martial  tree  Irom  substantial  doubt  as 
to  legality,  fairness,  and  impartiality. 

Discussion 

Examples  of  matters  which  may  be  erounijs  lor  challenee  or  counsel  m  the  Inal  ot  a  closely  rclaictl  case:  has  a  ds’calcly 

under  subsection  I  Nl  arc  that  the  member;  has  a  direct  personal  Inendly  or  hostile  .iililudc  loward  a  party,  or  has  an  inclasiic 

interest  In  the  result  of  the  trial;  is  closely  related  to  the  accused.  opinion  concernine  an  appropriate  sentence  lor  ihc  olicnses 

a  counsel,  or  a  witness  in  the  case,  has  participated  as  a  member  chareed 


(2)  When  made. 

(A)  Upon  completion  of  examination.  Upon  completion  of  any  o.vamination  under  subsection  (d)  of  this 
rule  and  the  presentation  of  evidence,  if  any,  on  the  matter,  each  party  shall  slate  any  challenges  for 
cause  it  elects  to  make. 


(B)  Other  times.  A  challenge  for  cause  may  be  made  at  any  other  lime  during  tr:.i!  \shen  it  becomes 
apparent  that  a  ground  for  challenge  may  exist.  Such  examination  of  the  member  and  presentation 
of  evidence  as  may  be  necessary  may  be  made  in  order  to  resolve  the  matter. 

(3)  Procedure.  Each  party  shall  be  permitted  to  make  challenges  outside  the  presence  of  the  members.  The 
party  making  a  challenge  shall  state  the  grounds  for  it.  Ordinarily  the  trial  counsel  shall  enter  any  challenges  for 
cause  before  the  defense  counsel.  The  military  judge  shall  rule  finally  on  each  challenge.  When  a  challenge  for 
cause  is  granted,  the  member  concerned  shall  be  excused.  The  burden  of  establishing  that  grounds  for  a  challenge 
exist  is  upon  the  party  making  the  challenge.  A  member  successfully  challenged  shall  be  excused. 


(4)  Waiver.  The  grounds  for  challenge  in  subsection  tf)(  I  )|A)  of  this  rule  may  not  be  ssaived  except  that 
membership  of  enlisted  members  in  the  same  unit  as  the  accused  may  be  waived.  Membership  of  enlisted  members 
in  the  same  unit  as  the  accused  and  any  other  ground  for  challenge  is  waived  if  the  party  knew  of  or  ctiuld  have 
discovered  by  the  exercise  of  diligence  the  ground  for  challenge  and  failed  to  raise  it  in  a  timely  manner. 
Notwithstanding  the  absence  of  a  challenge  or  waiver  of  a  challenge  by  the  parties,  the  military  judge  may .  in 
the  interest  of  justice,  excuse  a  member  against  whom  a  challenge  for  cause  would  lie.  When  a  challenge  lor 
cause  has  been  denied,  failure  by  the  challenging  party  to  exercise  a  peremptory  challenge  against  any  member 
shall  constitute  waiver  of  further  consideration  of  the  challenge  upon  later  review ,  However,  when  a  challenge 
for  cause  is  denied,  a  peremptory  challenge  by  the  challenging  party  against  any  member  shall  preserve  the  issue 
for  later  review,  provided  that  when  the  member  who  was  unsuccessfully  challenged  for  cause  is  peremptorily 
challenged  by  the  same  party,  that  party  must  state  that  it  would  have  exercised  its  peremptory  challenge  against 
another  member  if  the  challenge  for  cause  had  been  granted. 


Discussion 

See  also  Mil  R  Bvid  when  a  member  may  K*  a  wuness 


(g)  Peremptory  challenf;es. 

(1)  Procedure.  Each  party  may  challenge  one  member  peremptorily.  Any  member  so  challenged  shall  be 
excused.  No  party  may  be  required  to  exercise  a  peremptory  challenge  before  the  examination  of  members  and 
determination  of  any  challenges  for  cause  has  been  completed.  Ordinarily  the  trial  counsel  shall  enter  any 
peremptory  challenge  before  the  defense. 

Discussion 

No  rciiMin  IS  ncccssarv  lor  a  pcromplor\  challenge 


..  ^  (2)  Waiver.  Failure  to  exercise  a  peremptory  challenge  when  properly  called  upon  to  do  so  shall  wai\e  the 

■  '  right  to  make  such  a  challenge.  The  military  judge  may.  lor  good  cause  shown,  grant  relief  from  the  wai\cr. 

but  a  peremptory  challenge  may  not  be  made  after  the  presentation  of  evidence  before  the  memhei  s  has  begun 
However,  nothing  in  this  subsection  shall  bar  the  exercise  of  a  previously  uncxercised  pcrem(>ior>  ch.illenge 
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against  a  member  newly  detailed  under  R.C.M.  5()5(c)l2)(B).  even  il  presentation  of  ev  idence  on  the  merits  has 
begun. 


Discussion 


When  the  membership  ot  the  eourt-martial  has  been  re- 
dueed  below  a  quorum  (see  R.C'..M.  50I  t  or,  when  enlisted 
members  have  been  requested,  the  Iraetion  ol  enlisted  members 
has  been  reduced  heloss  one-third,  the  proeeedines  should  :>e 


adjourned  and  the  eonsenine  authorits  notilied  so  that  new 
members  may  be  detailed  See  R.C.M.  .sti.s  .See  i;/so  R C  M 
Xn.stdl  eoneermne  other  proeedures  when  new  members  are 
detailed 


(h)  Spericil  courls-nuirrUil  wiilidui  ri  mililary  In  a  special  court-martial  without  a  militarv  judge,  the 

procedures  in  this  rule  shall  apply,  except  that  challenges  shall  be  made  in  the  presence  of  the  members  and  a 
ruling  on  any  challenge  for  cause  slatll  be  decided  by  a  majority  vote  of  the  members  upon  secret  written  ballot 
in  closed  session.  The  challenged  member  shall  not  be  present  at  the  closed  session  at  which  the  challenge  is 
decided.  A  tie  vote  on  a  challenge  disqualifies  the  member  challenged.  Before  closing,  the  president  shall  give 
such  instructions  as  may  be  necessary  to  resolve  the  challenge.  Each  challenge  shall  be  decided  separatelv,  and 
all  unexcused  members  except  the  challenged  member  shall  participate.  W  hen  only  three  members  are  present 
and  one  is  challenged,  the  remaining  two  may  decide  the  challenge.  When  the  president  is  challenged,  the  next 
senior  member  shall  act  as  president  lor  purposes  of  deciding  the  challenge. 

(i)  Definitions. 

(1)  Military  judi'e.  For  purpc'se  of  this  rule,  ■"military  judge"  does  not  include  the  president  of  a  special 
eourt-martial  without  a  military  judge. 

(2)  W’/tnt'.v.v.  For  purposes  of  this  rule,  "witness"  includes  one  who  testifies  at  a  court-martial  and  anyone 
whose  declaration  is  received  in  ev.dence  for  any  purpose,  including  written  declarations  made  by  affidavit  or 
otherwise. 


Discussion 

h>r  example,  a  |\.tviii  vsh»>  hv  eertilieate  has  ;mcs(cd  or  troduced  in  evidence  is  a  unness 

other^Mse  authenticated  an  olficial  record  or  other  wntinj:  in- 


(.■')  Inresti^atiny  offieer.  For  purposes  of  this  rule,  "investigating  officer  '  includes  any  person  who  has 
investigated  charges  under  K.C'.M.  4().S  and  any  person  who  as  counsel  for  a  member  of  a  court  of  inquiry .  or 
otherwise  personally  has  conducted  an  investigation  of  the  general  matter  involving  the  offenses  charged. 

Rule  913.  Presentation  of  the  case  on  the  merits 

(a)  I’re/iininarv  in.struction.s .  I  he  military  |udge  may  give  such  preliminary  instructions  as  may  be  appropriate. 

Discussion 

[’rcIiminaiA  inslructuMiN  mav  include  a  description  ot  the  nuirtud.  and  t>lhcr  apprtiprialc  matters 

duties  ol  memhers.  pn'cediires  (»>  he  lollowed  in  ihe  court- 


lb)  Openim;  statements  fiach  party  may  make  one  opening  statement  to  the  court-martial  before  presentation  of 
evidence  has  begun  fhe  detense  may  elect  to  make  it--  statement  after  the  prosecution  has  rested,  bclore  the 
presentation  of  evidence  for  the  defense  fhe  military  judge  may.  as  a  matter  of  discretion,  permit  the  parties 
to  address  the  court-martial  at  other  times 


Discussion 

(  ounsc!  should  vonlnic  their  remarks  i««  c\idcrKc  lhc\  a\.ulahlc  aru!  admissihic  aiKj  a  hnct  slalcmcni  ol  (he  issues  m 

exfwi  to  he  I'llered  uhuh  thc\  heltcve  in  Mox>d  t.tiih  svill  he  die  ^asc 
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(c)  Presentation  of  evidence.  Each  party  shall  have  lull  opportunity  to  present  evidence. 

(1)  Order  of  presentation.  Ordinarily  the  t'ollowing  sequence  shall  be  followed: 

(A)  Presentation  of  evidence  for  the  prosecution; 

(B)  Presentation  of  evidence  for  the  defense; 

(C)  Presentation  of  prosecution  evidence  in  rebuttal; 

(D)  Presentation  of  defense  evidence  in  surrebutial; 

(E)  Additional  rebuttal  evidence  in  the  discretion  of  the  ntilitary  judge;  and 

(F)  Presentation  of  evidence  requested  by  the  military  judge  or  ir  embers. 

Discussion 

■See  R  (  M  XOI(al  and  Mil  R  tvid.  61 !  concerning  contri))  by  ihe  nnlilarv  judfic  over  the  order  of  prtKeedings 

(2)  Taking  testimony.  The  testimony  of  witnesses  shall  be  taken  orally  in  open  session,  unless  otherwise 
provided  in  this  Manual. 

Discussion 

Each  witness  must  testify  under  oath.  See  R.C  .M  obfccts.  such  as  elolhinit.  weapons,  and  marks  or  wounds  on  a 

ti07(b)(  I  HBi,  Mil.  R  Evid  60.1.  .■Mtcr  a  witness  is  sworn,  the  person's  body  It  it  is  impraetieable  to  attaeh  an  Hem  of  real 

witness  should  be  identifie.>  for  the  record  ifull  name.  rank.  evidence  to  the  record,  the  item  should  be  clearly  and  accurately 

and  unit,  if  military ,  or  full  name  and  address,  if  eiviliani  The  described  by  testimony .  pT'-iojiraphs,  or  other  means  so  that  it 

party  callin;!  the  witness  conducts  direct  examination  of  the  may  be  considered  on  review  Similarly,  when  documentary 

witness,  followed  by  cross-examination  of  the  witness  by  the  evidence  is  used,  if  the  document  cannot  be  attached  to  the 

opposing  paly.  Redirect  and  re-cross-exan’. nation  are  con-  record  las  m  the  ease  ol  an  original  official  record  or  a  large 

ducted  as  necessary,  followed  by  any  questioning  by  the  military  mapl.  a  legible  copy  or  accurate  extract  shouie  'vc  included  in 

judge  and  members.  See  Mil  R  Evid.  611;  614  Ihe  record  When  a  witness  points  to  or  otherwise  refers  to 

Ml  documentary  and  real  evidence  lexcept  marks  or  wounds  certain  parts  of  a  map,  photograph,  diagram,  chart,  or  other 

on  a  person's  bodyi  should  be  marked  for  ideniifieatKin  when  exhibit,  the  place  to  which  the  witness  pointed  or  referred  should 

first  refcired  to  in  Ihe  proceedings  and  should  be  included  in  be  clearly  identified  for  the  record,  either  by  marking  the  exhibit 

the  record  of  trial  whether  admitted  in  evidence  or  not.  See  or  by  an  accurate  description  of  the  witness' actions  with  regard 

R.C.M.  I  IO.''(b|(2)(C),  (cl.  "Real  evidence"  includes  physical  to  the  exhibit. 


(3)  Views  and  inspections.  The  military  judge  may.  as  a  matter  of  discretion,  permit  the  court-martial  to 
view  or  inspect  premises  or  a  place  or  an  article  or  object.  Such  a  view  or  inspection  shall  take  place  only  in 
the  presence  of  all  parties,  the  tnembers  (if  anyi.  and  the  military  judge.  A  person  familiar  with  the  scene  may 
be  designated  by  the  military  judge  to  escort  the  court-martial.  Such  person  shall  perform  the  duties  of  escort 
under  oath.  The  escort  shall  not  testify,  but  may  point  out  particular  features  prescribed  by  the  military  judge. 
Any  statement  made  at  the  view  or  inspection  by  the  escort,  a  party,  the  military  judge  or  any  member  shall 
be  made  part  of  the  record. 

Discussion 

A  VK  V  or  inspcciion  shixild  be  pernniicd  onl\  in  L‘xlr.ior-  exufenee  of  phofoeruphs.  tlfiigrarTis,  maps,  or  sketches  of  the 

dinary  cirtumsianccs  The  fact  that  a  viess  or  ins|>cctii>n  has  place  or  iiem  vicvycd.  il  these  are  others*. ise  admissible, 

been  made  docs  not  .tcccssarily  preclude  (he  introduction  in 


(4)  Evidence  suhicct  to  e.xchision.  When  offered  evidence  would  be  subject  to  exclusion  upon  objection. 
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the  military  judge  may,  as  a  matter  of  discretion,  bring  the  matter  to  the  attention  of  the  parties  and  may.  in  the 
interest  of  justice,  exclude  the  evidence  without  an  objection  by  a  party. 

Discussion 

The  miliiar\  judge  should  not  exclude  esidence  vvhich  is  evidence  vvithoul  unnecessarv  iiilerterence  bv  the  niililarx  judge, 

not  objecied  to  b\  a  party  except  in  extraordinary  circumstances.  .SVe  t//\o  Mil.  R  I-ivid  lO.V 

Counsel  should  be  permuted  to  trx  the  case  and  present  the 


(5)  Reapt'iiinf;  case.  The  military  judge  may.  as  a  matter  of  discretion,  permit  a  party  to  reopen  its  case 
after  it  has  rested. 

Rule  914.  Production  of  statements  of  witne.sses 

(a)  Motion  for  production.  After  a  w  itness  other  than  the  accused  has  testified  on  direct  examination,  the  military 
judge,  on  motion  ol  a  party  who  did  not  call  the  w  itness.  shall  order  the  party  who  called  the  witness  to  produce, 
for  examination  and  use  by  the  moving  party,  any  statement  of  the  witness  that  relates  to  the  subject  matter 
concerning  which  the  witness  has  testified,  and  that  is; 

(1)  In  the  case  of  a  witness  called  by  the  trial  counsel,  in  the  possession  of  the  United  States;  or 

(2)  In  the  case  of  a  witness  called  by  the  defense,  in  the  possession  of  the  accused  or  defense  counsel. 

Discussion 

Si'c  ul.'io  R.C  .M.  711 1  ( Discovers  I  This  rule  docs  not  iipply  to  investigations  under  .Article  }2. 

Counsel  should  anticipate  leeitiniate  demands  lor  state-  .As  to  procedures  lor  eertain  government  inlormation  as  to 

nients  under  this  and  similar  rules  and  avoid  delays  in  the  vvhich  a  privilege  is  asserted,  vet  Mil,  R  tvid,  .‘iD.S:  .SUh, 

proceedings  by  voluntary  disclosure  hetore  arraignment. 


(b)  Production  of  entire  statement.  If  the  entire  contents  of  the  statement  relate  to  the  subject  matter  concerning 
which  the  witness  has  testified,  the  military  judge  shall  order  that  the  statement  be  delivered  to  the  moving  party. 

(c)  Production  of  excised  statement.  If  the  party  who  called  the  w  itness  claims  that  the  statement  contains  matter 
that  does  not  relate  to  the  subject  matter  concerning  which  the  witness  has  testified,  the  military  judge  shall 
order  that  it  be  delivered  to  the  military  judge.  Upon  inspection,  the  military  judge  shall  excise  the  portions  of 
the  statement  that  do  not  relate  to  the  subject  matter  concerning  which  the  witness  has  testified,  and  shall  order 
that  the  statement,  with  such  material  excised,  be  delivered  tv>  the  moving  party.  Any  portion  of  a  statement  that 
is  withheld  from  an  accused  over  objection  shall  be  preserved  by  the  trial  counsel,  and.  in  the  event  of  a 
conviction,  shall  he  made  available  to  the  reviewing  authorities  for  the  purpose  of  determining  the  correctness 
of  the  decision  to  excise  the  portion  of  the  statement. 

(d)  Recess  for  e.xamination  of  the  statement.  Upon  delivery  of  the  statement  to  the  moving  party,  the  military 
judge  may  recess  the  trial  for  the  examination  of  the  statement  and  preparation  for  its  use  in  the  trial. 

(e)  Remedy  for  failure  to  produce  statement.  If  the  other  party  elects  not  to  comply  with  an  order  to  deliver  a 
statement  to  the  moving  party,  the  military  judge  shall  order  that  the  testimony  of  the  witness  be  disregarded  bv 
the  trier  of  fact  and  that  the  trial  proceed,  or.  if  it  is  the  trial  counsel  who  elects  not  to  comply,  shall  declare  a 
mistrial  if  required  in  the  intercut  of  justice. 

(f)  Definition.  As  used  in  this  rule,  a  "statement"  of  a  witness  means: 

(DA  written  statement  made  by  the  w  itness  that  is  signed  os  othcrw  ise  adopted  or  approved  by  the  witness; 

(2)  A  substantially  verbatim  recital  of  an  oral  statement  made  by  the  witness  that  is  recorded  contempor¬ 
aneously  with  the  making  of  the  oral  statement  and  contained  in  a  stenographic,  mechanical,  electrical,  or  other 
recording  or  a  transcription  thereof;  or 
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(3)  A  statement,  however  taken  or  recorded,  or  a  transcription  thereof,  made  by  the  witness  to  a  Federal 
grand  jury. 


Rule  915.  Mistrial 

(■d)  In  general.  The  military  judge  may,  as  a  matter  of  discretion,  declare  a  mistrial  when  such  action  is  manifestly 
necessary  in  the  interest  of  justice  because  of  circumstances  arising  during  the  proceedings  which  cast  substantial 
doubt  uptm  the  fairness  of  the  proceedings.  A  mistrial  may  be  declared  as  to  some  or  all  charges,  and  as  to  the 
entire  prrKeedings  or  as  to  only  the  proceedings  after  findings. 


Discussion 


The  power  to  erant  a  mistrial  should  be  used  with  great 
caution,  under  urgent  circumstances,  and  tor  plain  and  obvious 
rea.sons  As  e.xamplos,  a  mistrial  may  be  appropriate  when  in¬ 
admissible  matters  so  prejudicial  that  a  curative  insiruciiiin  would 
be  inadequate  are  brought  to  the  attention  ot  the  members  or 
w-hen  members  engage  in  prejudicial  misconduct.  Also  a  mis¬ 


trial  is  appropriate  when  the  proceedings  must  be  terminated 
because  of  a  legal  defect,  such  as  a  jurisdictional  defect,  which 
can  be  cured;  for  example,  when  the  referral  is  jurisdictionally 
defective.  See  also  R.C.M.  905(g)  concerning  the  effect  of 
rulings  in  one  proceeding  on  later  proceedings. 


(b)  Procedure.  On  motion  for  a  mistrial  or  when  it  otherwise  appears  that  grounds  for  a  mistrial  may  exist,  the 
military  judge  shall  inquire  into  the  views  of  the  parties  on  the  matter  and  then  decide  the  matter  as  an  interlocutory 
question. 


Discussion 

Except  in  a  special  court-martial  without  a  military  judge.  of  the  members 

the  hearing  on  a  mistrial  should  be  conducted  out  of  the  presence 


(c)  Effect  of  declaration  of  mistrial. 

(1)  Withdrawal  of  charge.s.  A  declaration  of  a  mistrial  shall  have  the  effect  of  withdrawing  the  affected 
charges  and  specifications  from  the  court-martial. 

Discussion 

upon  declaration  of  a  mistrial,  the  affected  charges  are  or  otherwise  dispose  of  them.  See  R.C.M.  401-407. 
relumed  to  the  consening  authorits  m  ho  may  roter  them  anew 


(2)  Further  proceedings .  A  declaration  of  a  mistrial  shall  not  prevent  trial  by  another  court-martial  on  the 
affected  charges  and  specifications  except  when  the  mistrial  was  declared  after  jeopardy  attached  and  before 
findings,  and  the  declaration  was: 

(A)  An  abuse  of  discretion  and  without  the  ettnsent  of  the  defense;  or 

(B)  The  direct  result  of  intentional  prosecutorial  misconduct  designed  to  necessitate  a  mistrial. 

Rule  916.  Defenses 

(a)  In  general.  As  used  in  this  rule,  "detenscs  "  includes  any  special  defense  which,  although  not  denying  that 
the  accused  committed  the  objective  acts  constituting  the  offense  charged,  denies,  wholly  or  partially,  criminal 
responsibility  for  those  acts. 


Discussion 

Special  dctcnscs  arc  also  called  ' ■attirmaiivc  detenscs.  "  o!  the  acts  constituting  the  ot’tcnsc.  As  to  evidence  of  the  ac* 

"’Alibi"  and  "gfMid  character" "  are  not  special  defenses.  cused's  giHxJ  character,  see  Mil.  R.  Evid.  404{a)(  1 ).  See  R.C.M. 

as  they  operate  to  deny  that  the  accused  committed  one  or  nivire  7()|(b)(  1 )  concerning  notice  of  aliui. 
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(b|  Burden  of  proof  ■  Once  a  delense  under  this  rule  is  placed  in  issue  by  some  evidence,  the  prosecution  shall 
have  the  burden  ot  proving  beyond  a  reasonable  doubt  that  the  defense  did  not  exist. 

Discussion 

A  vlctcnbc  mii>  be  raised  bv  evidence  pre^enled  b\  ihe  More  than  one  detense  niav  be  raised  a.s  to  a  particular 

defense,  the  prosecution,  or  the  court-martial  For  example,  in  offense  The  defenses  need  not  necessarily  be  consistent 

a  prosecution  for  assault,  testinmny  by  prosecution  witnesses  iVeR.C  .M.  42tUeU,^i  concerning  instructions  i)n  defenses, 

that  the  victim  brandished  a  weapon  toward  the  accused  may 
raise  a  defense  of  self-detense.  St-e  subsection  (el  below. 


ie)  Justijieaiion.  A  death,  injury,  or  other  act  caused  or  done  in  the  proper  performance  of  a  legal  duty  i,s  justified 
and  not  unlawful. 


Discussion 


The  duty  may  be  imposed  by  statute,  regulation,  or  order. 
For  example,  the  use  of  force  by  a  law  entoreement  officer 
when  reasonably  necessary  m  the  proper  execution  of  a  lawful 


apprehension  is  justified  because  the  duly  to  apprehend  is  im¬ 
posed  by  lawtul  authority.  Also,  killing  an  enemy  combatant 
in  battle  is  justified 


(d)  Obedience  to  orders.  It  is  a  defense  to  any  offense  that  the  accused  was  acting  pursuant  to  orders  unless  the 
accused  knew  the  orders  to  be  unlawful  or  a  person  of  ordinary  sense  and  understanding  would  f  ive  known  the 
orders  to  be  unlawful. 


Discussion 


Ordinarily  Ihe  lawfulness  of  an  order  is  finally  decided  by 
the  military  judge  See  R.C  M  XUllel.  An  exccplion  might 
exist  when  the  sole  Issue  is  whether  the  person  who  gave  the 
order  in  fact  occupied  a  eenam  position  al  the  time. 

An  act  performed  pursuant  to  a  lawful  order  is  justified. 


See  subsection  Ici  of  this  rule  An  acl  performed  pursuant  to 
an  unlawful  order  is  excused  unless  the  accused  knew  it  to  be 
unlawful  ora  person  of  ordinary  sense  and  understanding  would 
have  known  it  lo  be  unlawful. 


(e)  Self-defen.se . 

(1)  Homicide  or  a^^ravated  assault  eases.  It  is  a  defense  to  a  homicide  or  assault  in  which  the  accused 
intended  to  kill  or  inflict  grievous  bodily  harm  that  the  accused; 

(A)  Apprehended,  on  reasonable  grounds,  that  death  or  grievous  bodily  harm  was  about  to  be  inflicted 
wrongfully  on  the  accused;  and 

(B)  Believed  that  the  force  the  accused  used  was  necessary  for  protection  against  death  or  grievous  bodily 
harm. 


Discussion 


The  levt  for  the  firvt  element  of  self-defense  is  ob|eetive 
Thus,  the  accused’s  apprehension  of  death  or  grievous  bodily 
harm  must  have  been  one  which  a  reasonable,  prudent  |x*rst»n 
would  have  held  under  the  cireumstanees.  Because  this  test  is 
objective,  such  matters  as  intoxication  or  emoiioiial  mstahility 
of  the  accused  arc  irrelevant.  On  the  other  hand,  such  matters 
as  the  relative  height,  weight,  and  general  build  of  the  accused 
and  the  alleged  victim,  and  the  possibility  of  safe  retreat  arc 
ordinarily  among  the  circumstances  w  hich  should  he  considered 


m  determining  the  reasonableness  of  the  apprehension  of  death 
or  grievous  bodily  harm 

The  test  for  the  second  element  is  entirely  subjective.  The 
accused  is  not  obieciivcly  limited  to  the  use  of  reasonable  force. 
Accordingly,  such  matters  as  the  accused's  emotional  control, 
education,  and  intelligence  are  relevant  in  determining  the  ac¬ 
cused's  actual  belief  as  to  the  force  necessary  lo  repel  the  attack. 

.SVen/.vo  Mil.  R.  Fvid  4l)4(a)(2)  as  lo  evidence  concerning 
the  character  of  the  victim 


0 

(2)  Certain  a^^ravated  assault  eases.  I(  ix  a  defense  to  assault  with  a  dangerous  weapxfn  or  means  likely 
to  produce  death  or  grievous  bodily  harm  that  the  accused: 
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(A)  Apprehended,  on  reasonable  grounds,  that  bodily  harm  was  about  to  be  inOicted  wrongfully  on  the 
accused;  and 

(B)  In  order  to  deter  the  assailant,  offered  but  did  not  actually  apply  or  attempt  to  apply  such  means  or 
force  as  would  be  likely  to  cause  death  or  grievous  bodily  harm. 


Discussion 


The  principles  in  the  discussion  of  subsection  (e)(  1 1  of  this 
rule  concerning  reasonableness  of  the  apprehension  of  bodily 
harm  apply  here. 

If.  as  a  result  of  the  accused's  otter  of  a  means  or  force 
likely  to  produce  grievous  bvalily  harm,  the  victim  was  killed 
or  injured  unintentionally  by  the  accused,  this  aspect  of  self- 


defense  may  operate  in  conjunction  with  the  defense  ol  accident 
(.vee  subsection  Ifi  of  this  rule)  to  excuse  the  accused's  ads 
The  death  or  injury  must  have  been  an  unintended  and  unex¬ 
pected  result  of  the  accused's  exercise  ot  the  right  ot  selt- 
defense 


(3)  Other  assaults.  It  i.s  a  defense  to  any  assault  punishable  under  Article  90.  91.  or  128  and  not  listed  in 
subsections  (c)(1)  or  (2)  of  this  rule  that  the  accused; 

(A)  Apprehended,  upon  reasonable  grounds,  that  bodily  harm  was  about  to  be  inOicted  wrongfully  on 
the  accused;  and 


(B)  Believed  that  the  force  the  accused  used  was  necessary  for  protection  against  bodily  harm,  provided 
that  the  force  used  by  the  accused  was  less  than  force  reasonably  likely  to  produce  death  or  grievous 
bodily  harm. 


Discussion 


The  principles  in  the  discussion  under  subsection  (e)(1) 
apply  here 

If.  in  using  only  such  force  as  the  accused  was  entitled  to 
use  under  this  aspect  of  self-defense,  death  or  serious  injury  to 
the  victim  results,  this  a.spect  of  self-defense  may  operate  in 


conjunction  with  the  defense  of  accident  l.vec  subsection  (f)  of 
this  rule)  to  excuse  the  accused's  acts.  The  death  or  serious 
injury  must  have  been  an  unintended  and  unexpected  result  of 
the  accused's  proper  exercise  of  the  right  of  self-defense. 


(4)  Loss  of  right  to  self-defense.  The  right  to  self-defense  is  lost  and  the  defenses  described  in  subsections 
(e)(1),  (2),  and  (3)  of  this  rule  shall  not  apply  if  the  accused  was  an  aggressor,  engaged  in  mutual  combat,  or 
provoked  the  attack  which  gave  rise  to  the  apprehension,  unless  the  accused  had  withdrawn  in  good  faith  after 
the  aggression,  combat,  or  provocation  and  before  the  offense  alleged  occurred. 


Discussion 


A  person  does  not  become  an  aggressor  or  proviKator 
merely  because  that  person  approaches  another  to  seek  an  in¬ 
terview.  even  if  the  approach  is  not  made  in  a  friendly  manner 
For  example,  one  may  approach  another  and  demand  an  ex¬ 
planation  of  offensive  words  or  redress  of  a  complaint.  If  the 
approach  is  made  in  a  nonviolent  manner,  the  right  to  self- 
defense  is  not  lost. 


Failure  to  retreat,  when  retreat  is  possible,  does  not  deprive 
the  accused  of  the  right  to  self-defense  if  the  accused  was 
lawfully  present-  The  availability  of  avenues  of  retreat  is  one 
factor  which  may  be  considered  in  addressing  the  reasonable¬ 
ness  of  the  accused's  apprehension  of  brxlily  harm  and  the 
sincerity  of  the  accused's  belief  that  the  force  used  was  nec¬ 
essary  for  self-protection. 


(5)  Defense  of  another.  The  principles  of  self-defense  under  subsections  (e)(  1 )  through  (4)  of  this  rule  apply 
to  defense  of  another.  It  is  a  defense  to  homicide,  attempted  homicide,  assault  with  intent  to  kill,  or  any  assault 
under  Article  90.  91,  or  128  that  the  accused  acted  in  defense  of  another,  provided  that  the  accused  may  not 
use  more  force  than  the  person  defended  was  lawfully  entitled  to  u.se  under  the  circumstances. 


Discussion 


The  accused  acts  at  the  accused’s  peril  when  defending 
another.  Thus,  if  the  accused  gtxis  to  the  aid  of  an  apparent 
assault  victim,  the  accused  is  guilty  of  any  assault  the  accused 


commits  on  the  apparent  assailant  if.  unbeknownst  to  the  ac¬ 
cused,  the  apparent  victim  was  in  fact  the  aggressor  and  not 
entitled  to  use  self-defense. 
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(0  Accident.  A  death,  injury,  or  other  event  which  iKxurs  as  the  unintentional  and  unexpected  result  of  doing 
a  lawful  act  in  a  lawful  manner  is  an  accident  and  excusable. 

Discussion 

The  detcn,sc  jceideni  is  not  available  when  the  aet  which  caused  the  death,  injury,  or  event  was  a  negligent  act 

(g)  Entrapment.  It  is  a  defense  that  the  criminal  design  or  suggestion  to  commit  the  offense  originated  in  the 
Government  and  the  accused  had  no  predisposition  to  commit  the  offense. 

Discussion 

The  “Cjovemmenl'’  includes  agents  ot  the  (iovemmeni  the  criminal  conduct  is  the  product  ol  the  creative  activity  of 

and  persons  ctHiperaling  with  them  (tor  example,  intornunts).  law  enforcement  tifficials 

The  fact  that  persons  acting  for  the  Government  mcrelv  alUird  When  the  defense  ot  entrapment  is  raised,  evidence  of 

opportunities  or  facilities  for  the  commission  of  the  iiftense  uncharged  misct)nduct  by  the  accused  of  a  nature  similar  to  that 

docs  not  consiiiuie  entrapmem.  Timrapment  vKcurs  only  when  charged  is  admissible  to  show  predispi>sition  ice  Mil  R  Evid 

4t)4(b) 


(h)  Coercion  or  duress.  It  is  a  defense  to  any  offense  except  killing  an  innocent  person  that  the  accused’s 
participation  in  the  offense  was  caused  by  a  reasonable  apprehension  that  the  accused  or  another  innocent  person 
would  be  immediately  killed  or  would  immediately  suffer  serious  bodily  injury  if  the  accused  did  not  commit 
the  act.  The  apprehension  must  reasonably  continue  throughout  the  commission  of  the  act.  If  the  accused  has 
any  reasonable  opportunity  to  avoid  committing  the  act  without  subjecting  the  accused  or  another  innocent  person 
to  the  harm  threatened,  this  defense  shall  not  apply. 

Discussion 

The  imniediacy  of  the  harm  ncce.ssary  may  vary  with  the  contact  law  enforcement  officials  or  otherwise  protect  the  in- 

circumstances.  Rir  example,  a  threat  to  kill  a  person's  wife  the  tended  victim  or  avoid  committing  the  offense  before  then, 

next  day  may  be  immediate  if  the  person  has  no  opponunity  to 


li)  Inability.  It  is  a  defense  to  refusal  or  failure  to  perform  a  duty  that  the  accused  was,  through  no  fault  of  the 
accused,  not  physically  or  financially  able  to  perform  the  duty. 

Discussion 

The  lest  o!  inabiliiy  is  objeetivc  in  nature  The  aceuscU’s  through  the  accused's  own  fault  or  design,  it  is  not  a  defense. 

<)pinion  that  a  physical  impairment  prevented  performance  of  l-or  example,  if  the  accused,  having  knowledge  of  an  order  to 

the  duty  will  not  suffice  unless  the  opinion  is  reasonable  under  gel  a  haircut,  spends  money  on  other  noncsscniial  items,  the 

all  the  circumstances  accused's  inability  to  pay  lor  the  haircut  would  not  be  a  defense 

If  the  physical  or  financial  inability  ot  the  accused  tKCurred 


(j)  Ignorance  or  mistake  of  fact.  Kxcept  a.s  othcrwi.sc  provided  in  ihi.s  .subsection,  it  is  a  defense  to  an  offense 
that  the  accused  held,  as  a  result  of  ignorance  or  mistake,  an  incorrect  belief  of  the  true  circumstances  such  that, 
if  the  circumstances  were  as  the  accused  believed  them,  the  accused  would  not  be  guilty  of  the  offense.  If  the 
ignorance  or  mistake  goes  to  an  clement  requiring  premeditation,  specific  intent,  willfulness,  or  knowledge  of 
a  particular  fact,  the  ignorance  or  mistake  need  only  have  existed  in  the  mind  of  the  accused.  If  the  ignorance 
or  mistake  goes  to  any  other  element  requiring  only  general  intent  or  knowledge,  the  ignorance  or  mistake  must 
have  existed  in  the  mind  of  the  accused  and  must  have  been  reasonable  under  all  the  circumstances.  However, 
if  the  accused’s  knowledge  or  intent  is  immaterial  as  to  an  element,  then  ignorance  or  mistake  is  not  a  defense. 
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Discussion 


Examples  of  ignorance  or  mistake  which  need  only  exist 
in  fact  include:  ignorance  of  the  fact  that  the  person  assaulted 
was  an  officer;  belief  that  property  allegedly  stolen  belonged 
to  the  accused;  belief  that  a  controlled  substance  was  really 
sugar. 

Examples  of  ignorance  or  mistake  which  must  be  reason¬ 
able  as  well  as  actual  include;  belief  that  the  accused  charged 
with  unauthorized  absence  had  permission  to  go;  belief  that  the 
accused  had  a  medical  “profile  '  excusing  shaving  as  otherwise 
required  by  regulation.  Some  offenses  require  special  standards 
of  conduct  {see,  for  example,  paragraph  68.  Part  IV.  Dishon- 


(k)  Lack  of  mental  responsibility. 


i»rable  failure  to  maintain  sutficieni  fundsi;  the  element  of  rca 
sonablcnos  must  he  applied  in  accordance  with  the  standards 
imposed  by  such  ot  tenses 

l-’xamples  ot  otfenses  in  which  the  accused's  intent  or 
knowledge  is  immaterial  include:  carnal  knowledge  taccused's 
knowledge  ot  age  ot  vjcum  Jiiimatena]  i;  improper  use  of  count¬ 
ersign  (mistake  as  to  authority  of  person  to  whom  disck)sed  not 
a  defense)  Such  ignorance  or  mistake  may  be  relevant  in  ex¬ 
tenuation  and  mitigatum.  hi»wever 

See  subsection  t/M  I )  ol  this  rule  concerning  ignorance  or 
mistake  ot  law 


(1)  General  lack  of  mental  responsibility.  It  is  a  defense  to  any  offense  that  the  accused  was  not  mentally 
responsible  for  it.  A  person  is  not  responsible  for  criminal  conduct  if  at  the  time  of  such  conduct  as  a  result  of 
mental  disease  or  defect  the  person  lacks  substantial  capacity  to  appreciate  the  criminality  of  that  person's  conduct 
or  to  conform  that  person’s  conduct  to  the  requirements  of  law.  As  used  in  this  rule,  the  terms  "mental  disease 
or  defect”  do  not  include  an  abnormality  manifested  only  by  repeated  criminal  or  otherwise  antisocial  behavior. 

Discussion 

See  R.C.M.  706  concerning  sanity  inquiries,  .See  also  R.C.M  concerning  the  capacity  of  ihc  accused  U)  stand  trial. 

(2)  Partial  mental  responsibility  .  A  mental  condition  not  amounting  to  a  general  lack  of  mental  responsibility 
under  subsection  (k)(l)  of  this  rule  but  which  pnxiuccs  a  lack  of  mental  ability  at  the  time  of  the  offense  to 
possess  actual  knowledge  or  to  entertain  a  specific  intent  or  a  premeditated  design  to  kill  is  a  defense  to  an 
offense  having  one  of  these  states  of  mind  as  an  element. 

(3)  Procedure. 

(A)  Presumption.  The  accused  is  presumed  to  have  been  mentally  responsible  at  the  time  of  the  alleged 
offense.  This  presumption  continues  until  some  evidence  to  the  contrary  is  admitted. 

Discussion 


Once  some  evidence  of  lack  of  mental  rcsp^msibilily  is 
admitted,  the  presumption  disappears,  although  an  inference  of 
mental  responsibility  based  on  the  experience  that  most  persons 
arc  mentally  responsible  may  remain  The  weight  of  this  in¬ 
ference  will  depend  on  the  circumstances  in  the  case 


Once  the  issue  of  lack  of  mental  responsibility  is  raised, 
the  prosecution  has  the  burden  of  proving,  beyond  a  reasonable 
doubt,  that  the  accused  did  not  lack  mental  responsibility  for 
the  offense.  .SV<'  subsection  (b)  of  this  rule. 


(B)  Inquiry.  If  a  question  is  raised  concerning  the  mental  responsibility  of  the  accused,  the  military  judge 
shall  rule  finally  whether  to  direct  an  inquiry  under  R.C.M.  706.  In  a  special  court-martial  without 
a  military  judge,  the  president  shall  rule  finally  except  to  the  extent  that  the  question  is  one  of  fact, 
in  which  case  the  president  rules  subject  to  objection  by  any  member. 


Discussion 


See  R  C  M  8()l(eH.^)  for  the  pr<K:edures  for  voting  t>n 
rulings  of  the  president  of  a  special  courl-manial  without  a 
military  judge. 


If  an  inquiry  is  directed,  priority  should  be  given  to  it 


(C)  Determination.  The  issue  of  mental  responsibility  shall  not  be  considered  as  an  interlocutory  question. 
(1)  Not  defenses  generally. 
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(I)  liinoruiicc  or  mistake  of  law .  IgnoruiKC  or  mistake  of  lavs,  including  general  orders  or  regulations, 
ordinarily  is  not  a  defense. 

Discussion 

For  example,  ignorance  that  it  is  a  crime  ti>  p^)sses^  mar-  the  accused  s  mistake  v\as  as  to  the  order  itsclt.  and  not  as  to 

ijuana  is  not  a  detense  to  wrongful  pos.sessjon  ol  mariiuana  a  separate  nonpenal  law  .Mso.  mistake  of  law  may  be  a  defense 

Ignorance  or  mistake  of  law  may  be  a  delcnse  in  some  when  the  mistake  results  from  reliance  on  the  decision  or  pron- 

limiled  circumstances.  If  the  accused,  because  ot  a  mistake  as  ouiicement  ol  an  authorized  public  official  or  agenc\  For  ex- 

to  a  separate  nonpenal  law.  lacks  the  criminal  intent  or  state  o!  ample,  if  an  accused,  acting  t>n  the  advice  of  an  official  respimsible 

mind  necessary  to  establish  guilt,  this  may  be  a  defense  l*or  for  administering  henctils  that  the  accused  is  entitled  to  those 

example,  if  the  accused,  under  mistaken  belief  that  the  accused  benefits,  applies  t»>r  and  receives  th(»se  benefits,  the  accused 

IS  entitled  to  take  an  item  under  property  law.  takes  an  item.  may  have  a  defense  even  though  the  accused  was  not  legally 

this  mistake  of  law  (as  to  the  accused’s  legal  right)  would,  if  eligible  for  the  benclits.  On  the  other  hand,  reliance  on  the 

genuine,  be  a  defense  to  larceny  On  the  other  hand,  if  the  advice  of  counsel  that  a  certain  course  of  cimducl  is  legal  is 

accused  disobeyed  an  order,  under  the  actual  but  mistaken  hcdief  not.  ol  itself,  a  defense 

that  the  order  was  unlaw  ful,  this  would  not  be  a  defense  because 


(2)  Voluntary  intoxication.  Voluntary  intoxication,  whether  caused  by  alcohol  or  drugs,  is  not  a  defense. 
However,  evidence  of  any  degree  of  voluntary  intoxication  may  be  introduced  for  the  purpose  of  raising  a 
reasonable  doubt  as  to  the  existence  of  actual  knowledge,  specific  intent,  willfulness,  or  a  premeditated  design 
to  kill,  if  actual  knowledge,  specific  intent,  willfulness,  or  premeditated  design  to  kill  is  an  element  of  the 
offense. 

Discussion 

Viilumury  inui.viculmn  may  rcdiKc  promcdiialod  murder  .•Mlhouiih  voluniary  inioxicalion  is  noi  a  detense.  evidence 

lo  unpremedilaled  murder,  but  it  vs  ill  nut  reduce  murder  u>  ol  voluntary  intovieation  may  be  admitted  m  extenuation, 
manslaughter  or  any  other  lesser  ottense.  See  paragraph  4,Vi2Mei. 

Pan  IV  .' 


Rule  917.  Motion  for  a  finding  of  not  guilty 

(a)  In  general.  The  military  judge,  on  motion  by  the  accused  or  sua  sponte,  shall  enter  a  finding  of  not  guilty 
of  one  or  more  offenses  charged  after  the  evidence  on  either  side  is  closed  and  before  findings  on  the  general 
issue  of  guilt  are  announced  if  the  evidence  is  insufficient  to  sustain  a  conviction  of  the  offense  affected.  It  a 
motion  for  a  finding  of  not  guilty  at  the  close  of  the  prosecution's  case  is  denied,  the  defense  may  offer  evidence 
on  that  offense  without  having  reserved  the  right  to  do  so. 

(b)  Form  of  motion.  The  motion  shall  specifically  indicate  wherein  the  evidence  is  insufficient. 

(c)  Procedure.  Before  ruling  on  a  motion  for  a  finding  of  not  guilty,  whether  made  by  counsel  or  sua  sponte. 
the  military  judge  shall  give  each  party  an  opportunity  to  be  heard  on  the  matter. 

Discussion 

The  mililarv  judge  vndinanly  vhtiuld  pcrnui  (he  (rial  eoun-  Svv  K.C.M  W)l(e)(2l  and  (.^)  lor  additiDnal  procedures  to 

sol  to  rco|X*n  (he  case  as  (o  (he  insufficiency  sj-»ecified  in  (he  be  followed  in  a  special  courf-marfial  without  a  military  ludge. 

motion 


(d)  Standard.  A  motion  for  a  finding  of  not  guilty  shall  be  granted  only  in  the  absence  of  some  evidence  which, 
together  with  all  reasonable  inferences  and  applicable  presumptions,  could  reasonably  tend  to  establish  everv 
essential  clement  of  an  viffensc  charged.  The  evidence  shall  be  viewed  in  the  light  most  favorable  to  the  prosecution, 
without  an  evaluation  of  the  credibility  of  witnesses. 

(e)  Motion  as  to  ftreuter  offense.  A  motion  for  a  finding  of  not  guilty  may  be  granted  as  to  part  of  a  specification 
and,  if  appropriate,  the  corresponding  charge,  as  long  as  a  lesser  offense  charged  is  alleged  in  the  portion  of  the 
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specification  as  to  which  the  motion  is  not  granted.  In  such  cases,  the  military  judge  shall  announce  that  a  finding 
of  not  guilty  has  been  granted  as  to  specified  language  in  the  specification  and,  if  appropriate.  corre.sponding 
charge.  In  cases  before  members,  the  military  judge  shall  instruct  the  members  accordingly,  so  that  any  findings 
later  announced  will  not  be  inconsistent  with  the  granting  of  the  motion. 

(f)  Effect  of  ruling.  A  ruling  granting  a  motion  for  a  finding  of  not  guilty  is  final  when  announced  and  may  not 
be  reconsidered.  Such  a  ruling  is  a  finding  of  not  guilty  of  the  affected  specification,  or  affected  portion  thereof, 
and,  when  appropriate,  of  the  corresponding  charge.  A  ruling  denying  a  motion  for  a  finding  of  not  guilty  may 
be  reconsidered  at  any  time  before  findings  on  the  general  issue  of  guilt  are  announced. 

(g)  Effect  of  denial  on  review.  If  all  the  evidence  admitted  before  findings,  regardless  by  whom  offered,  is 
sufficient  to  sustain  findings  of  guilty,  the  findings  need  not  be  set  aside  upon  review  solely  because  the  motion 
for  finding  of  not  guilty  should  have  been  granted  upon  the  state  of  the  evidence  when  it  was  made. 

Rule  918.  Findings 

(a)  General  findings.  The  general  findings  of  a  court-martial  state  whether  the  accused  is  guilty  of  each  offen.se 
charged.  If  two  or  more  accused  are  tried  together,  separate  findings  as  to  each  shall  be  made. 

(\)  As  to  a  specification.  General  findings  as  to  a  specification  may  be:  guilty;  guilty  with  exceptions,  with 
or  without  substitutions,  not  guilty  of  the  exceptions  but  guilty  of  any  substitutions;  or  not  guilty.  Exceptions 
and  substitutions  may  not  be  used  to  substantially  change  the  nature  of  the  offense  or  to  increase  the  seriousness 
of  the  jffense  or  the  maximum  punishment  for  it. 

Discussion 

E.tceptions  and  substitulions.  One  or  more  words  or  figures  offense  charged  but  does  prove  an  offense  necessarily  included 
may  be  excepted  from  a  specification  and.  when  necessary,  in  the  offense  charged,  the  factfinder  may  by  exceptions  and 
others  substituted,  if  the  remaining  language  of  the  specifica-  substitutions  find  the  accused  not  guilty  of  the  offense  charged 

tion,  with  or  without  substitutions,  states  an  offense  by  the  but  guilty  of  a  lesser  offense,  which  is  included  in  the  offense 

accused  which  is  punishable  by  court-martial.  Changing  the  charged.  Ordinarily  an  attempt  is  a  lesser  included  offense  even 
dale  or  place  of  the  offense  may.  but  does  not  necessarily.  if  the  evidence  establishes  that  the  offense  charged  was  con- 

change  the  nature  or  identity  of  an  offense,  summated.  See  Part  IV  concerning  lesser  included  offenses. 

If  A  and  B  are  joint  accused  and  A  is  convicted  but  B  is  Offenses  arising  from  ihe  same  act  or  transuctiim.  The 

acquitted  of  the  offense  charged.  A  should  be  found  guilty  by  accused  may  be  found  guilty  of  two  or  more  offenses  arising 
excepting  the  name  of  B  from  the  specification  as  well  as  any  from  the  same  act  or  transaction,  whether  or  not  the  offenses 

other  words  indicating  the  offense  was  a  joint  one.  are  separately  punishable  But  see  R  C.M.  906(bl(  12); 

Lesser  im  /itded  offenses.  If  the  evidence  fails  to  prove  Ihe  W7(b)(.1)(B>:  I00.1(c)(  1  )(C). 


(2)  As  to  a  charge.  General  findings  as  to  a  charge  may  be:  guilty;  not  guilty,  but  guilty  of  a  violation  of 
Article _ ;  or  not  guilty. 

Discussion 

Where  there  are  two  or  more  specifications  under  one  An  attempt  should  be  found  as  a  violation  of  Article  SO 

charge,  conviction  of  any  of  those  specifications  requires  a  unless  the  allenipi  is  punishable  under  Articles  S.S.  94,  100. 

finding  of  guilty  of  the  corresponding  charge.  Under  such  cir-  104.  or  128.  in  which  case  it  should  be  found  as  a  violation  of 

cumstances  any  findings  of  not  guilty  as  to  the  other  spccifi-  that  Article. 

cations  do  not  affect  that  charge.  If  Ihe  accused  is  found  guilty  A  court-martia'  may  not  find  an  offense  as  a  violation  of 

of  one  specification  and  of  a  lesser  included  offense  prohibited  an  article  under  which  it  was  not  charged  solely  for  the  purpose 

by  a  different  Article  as  to  another  specification  under  the  same  of  increasing  the  authorized  punishment  or  for  the  purpose  of 

charge,  the  findings  as  to  the  corresponding  charge  should  be:  adjudging  less  than  the  prescribed  mandatory  punishment 

Of  the  Charge  as  to  specification  I:  Guilty;  as  to  specification 
2;  not  guilty,  but  guilty  of  a  violation  of  Article _ 


(b)  Special  findings.  In  a  trial  by  court-martial  compo.sed  of  military  judge  alone,  the  military  judge  .shall  make 
special  findings  upon  request  by  any  party.  Special  findings  may  be  requested  only  as  to  matters  of  fact  reasonably 
in  issue  as  to  an  offense  and  need  be  made  only  as  to  offenses  of  which  the  accused  was  found  guilty.  Special 
findings  may  be  requested  at  any  time  before  general  findings  are  announced.  Only  one  set  of  special  findings 
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may  be  requested  by  a  party  in  a  case.  If  the  request  is  for  findings  on  specific  matters,  the  military  judge  may 
require  that  the  request  be  written.  Special  findings  may  be  entered  orally  on  the  record  at  the  court-martial  or 
in  writing  during  or  after  the  court-martial,  but  in  any  event  shall  be  made  before  authentication  and  included 
in  the  record  of  trial. 

Discussion 

Special  tindmes  ordinarily  include  findings  as  to  the  ele-  concerning  other  findings  to  he  made  by  the  military 

ments  of  the  offenses  t>f  vshich  the  accused  has  been  found  judge. 

guilty,  and  any  affirmative  defense  relating  thereto.  Members  may  not  make  special  findings. 

See  also  R.C  M  <^)S(d);  Mil.  R,  Kvid.  .M)4(dM4);  .Ml(dl(4n 

(c)  Basis  of  findings.  Findings  may  be  based  on  direct  or  circumstantial  evidence.  Only  matters  properly  before 
the  court-martial  on  the  merits  of  the  case  may  be  considered.  A  finding  of  guilty  of  any  offense  may  be  reached 
only  when  the  factfinder  is  satisfied  that  guilt  has  been  proved  beyond  a  reasonable  doubt. 

Discussion 

Direct  evidence  is  evidence  which  tends  directly  to  prove  vanced  by  the  prosecution  which  is  not  an  element  be  proved 

or  disprove  a  fact  In  issue  (lor  example,  an  element  of  the  beyond  a  reasonable  doubt 

offense  chareedi  Circumstantial  evidence  is  evidence  which  The  factfinder  should  consider  the  inherent  probability  or 

tends  directly  to  prove  not  a  fact  in  issue  but  some  other  fact  improbability  of  the  evidence,  using  common  sense  and  know  l- 

or  circumstance  from  which,  either  alone  or  together  with  other  edge  of  human  nature,  and  should  weigh  the  credibility  of 

facts  or  circumstances,  one  may  reasonably  infer  the  existence  witnesses  A  taetfmder  may  properly  believe  one  witness  and 

or  nonexistence  of  a  fact  in  issue  There  is  no  general  rule  for  disbelieve  others  whose  testimony  conflicts  w  ith  that  of  the  one 

determining  or  comparing  the  weight  to  be  given  to  direct  or  A  factfinder  may  believe  part  of  the  testimony  of  a  w  itness  and 

circumstantial  evidence  disbelieve  other  parts, 

A  reasonable  doubt  is  a  doubt  based  on  reason  and  common  Findings  of  guilty  may  not  be  based  solely  on  the  testimony 

sense,  A  reasonable  doubt  is  not  mere  conjecture:  it  is  an  honest.  of  a  witness  other  than  the  accused  which  is  self-contradictory, 

conscientious  doubt  suggested  by  the  evidence,  or  lack  of  it.  unless  the  cor.iradiction  is  adequately  explained  by  the  witness, 

in  the  case,  .^n  absolute  or  mathematical  certainty  is  not  re-  Hven  if  apparently  credible  and  corroborated,  the  testimony  of  '  ' 

quired  The  rule  as  to  reasonable  doubt  extends  to  every  element  an  accomplice  should  be  considered  w  ith  great  caution, 

of  the  offense  It  is  not  necessary  that  each  particular  fact  ad- 

Rule  919.  Argument  by  counsel  on  findings 

(a)  In  general.  After  the  closing  of  evidence,  trial  counsel  shall  be  permitted  to  open  the  argument.  The  defense 
counsel  shall  be  permitted  to  reply.  Trial  counsel  shall  then  be  permitted  to  reply  in  rebuttal. 

(b)  Contents.  Arguments  may  properly  include  reasonable  comment  on  the  evidence  in  the  case,  including 
inferences  to  be  drawn  therefrom,  in  support  of  a  parly's  theory  of  the  case. 

Discussion 

The  militarv  judge  may  exercise  reasonable  conrrol  over  otlenses  and  icsUlics  only  as  lo  some  ot  the  ot'tenses.  trial 
argument.  See  R  C  M.  S0l(a)(.^).  counsel  may  not  comment  on  the  accused's  failure  to  testify  as 

Argument  may  include  comment  about  the  testimony .  con-  to  the  others  When  the  accused  testifies  on  the  merits  regarding 

duct,  motives,  interests,  and  biases  of  witnesses  to  the  extent  an  offense  charged,  trial  counsel  may  comment  on  the  accused's 

supp^irted  by  the  evidence  C\>unsel  should  not  express  a  per-  failure  in  that  testimony  to  deny  or  explain  specific  incriminating 

sonal  belief  or  opinion  as  to  the  truth  or  falsity  of  any  testimony  facts  that  the  evidence  for  the  prosecution  tends  to  establish 

or  evidence  or  the  guilt  or  innivence  of  the  accused,  nor  should  regarding  that  offense, 

counsel  make  arguments  calculated  to  mtlame  passions  or  prej-  Trial  counsel  may  not  comment  on  the  failure  of  the  de- 

udices.  In  argument  counsel  may  treat  the  testimony  of  wit-  fense  to  call  witnesses  or  of  the  accused  to  testify  at  the  Article 

nesses  as  conclusively  establishing  the  facts  related  by  the  ^2  investigation  or  upon  the  probable  effect  of  the  court-mar- 

witnesses  Counsel  may  not  cite  legal  authorities  or  the  facts  tial’s  findings  on  relations  between  the  military  and  civilian 

of  other  cases  when  arguing  to  members  on  findings  communities. 

Trial  counsel  may  not  comment  on  (he  accused's  exercise  The  rebuttal  argument  of  trial  counsel  is  generally  limited 

of  the  right  against  self-incnmmation  or  the  right  to  counsel  lo  matters  argued  by  the  defense.  If  trial  counsel  is  permitted 

See  Mil.  R  Kvid  512  Trial  counsel  may  not  argue  that  the  lo  introduce  new  matter  in  closing  argument,  the  defense  should 

prosecution's  evidence  is  unrebutted  if  the  only  rebuttal  could  be  allowed  to  reply  in  rebuttal.  However,  this  will  not  preclude  '  \ 

come  from  the  accused  When  the  accused  !s  on  trial  for  several  trial  counsel  from  presenting  a  final  argument 
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(c)  Waiver  of  objection  to  improper  argument.  Failure  to  object  to  improper  argument  before  the  military  judge 
begins  to  instruct  the  members  on  findings  shall  constitute  waiver  of  the  objection. 

Discussion 

If  an  objection  that  an  argument  is  improper  is  sustained.  extraordinary  cases  improper  argument  may  require  a  mistrial, 

the  military  judge  should  immediately  instruct  the  members  that  See  R.C.M.  915.  The  military  judge  should  be  alert  to  improper 

the  argument  was  improper  and  that  they  must  disregard  it.  In  argument  and  take  appropriate  action  when  necessary. 


Rule  920.  Instructions  on  findings 

(a)  In  general.  The  military  judge  shall  give  the  members  appropriate  instructions  on  findings. 

Discussion 

Instructions  consist  of  a  statement  of  the  issues  in  the  case  structions  should  be  tailored  to  fit  the  circumstances  of  the  case, 

and  an  explanation  of  the  legal  standards  and  procedural  re-  and  should  fairly  and  adequately  cover  the  issues  presented, 

quirements  by  which  the  members  will  determine  findings.  In- 


(b)  When  given.  Instructions  on  findings  shall  be  given  after  arguments  by  counsel  and  before  the  members  close 
to  deliberate  on  findings,  but  the  military  judge  may,  upon  request  of  the  members,  any  party,  or  sua  sponte, 
give  additional  instructions  at  a  later  time. 


Discussion 

After  members  have  reached  a  finding  on  a  specification.  finding  is  illegal.  This  is  true  even  if  the  finding  has  not  been 
instructions  may  not  be  given  on  an  offense  included  therein  announced, 
which  was  not  described  in  an  earlier  instruction  unless  the 


(c)  Requests  for  instructions.  At  the  close  of  the  evidence  or  at  such  other  time  as  the  military  judge  may  permit, 
any  party  may  request  that  the  military  judge  instruct  the  members  on  the  law  as  set  forth  in  the  request,  llie 
military  judge  may  require  the  requested  instruction  to  be  written.  Each  party  shall  be  given  the  opportunity  to 
be  heard  on  any  proposed  instruction  c  n  findings  before  it  is  given.  The  military  judge  shall  inform  the  parties 
of  the  proposed  action  on  such  requests  before  their  closing  arguments. 


Discussion 


Requests  for  and  objections  to  instructions  should  be  re¬ 
solved  at  an  Article  39(a)  session.  Bui  .lee  R  C  M  801(e)(3); 
803. 

If  an  issue  has  been  raised,  ordinarily  (he  military  judge 
must  instruct  on  the  issue  when  requested  to  do  .so.  The  military 
judge  is  not  required  to  give  the  specific  instruction  requested 


by  counsel,  however,  as  long  as  the  issue  is  adequately  covered 
in  the  instructions. 

The  military  judge  should  not  identify  the  source  of  any 
instruction  when  addressing  the  members. 

All  written  requests  fur  instructions  should  be  marked  as 
appellate  exhibits,  whether  or  not  they  are  given. 


(d)  How  given.  Instructions  on  findings  shall  be  given  orally  on  the  record  in  the  presence  of  all  parties  and  the 
members.  Written  copies  of  the  instructions,  or,  unless  a  party  objects,  portions  of  them,  may  also  be  given  to 
the  members  for  their  use  during  deliberations. 


Discussion 

A  copy  of  any  wntten  instructions  delivered  to  the  members  should  be  marked  as  an  appellate  exhibit. 
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(e)  Required  instructions.  Instructions  on  findings  shall  include: 

(1)  A  description  of  the  elements  of  each  offense  charged,  unless  findings  on  such  offenses  are  unnecessarv 
because  they  have  been  entered  pursuant  to  a  plea  of  guilty; 

(2)  A  description  of  the  elements  of  each  lesser  included  offense  in  issue; 

(3)  A  description  of  any  special  defense  under  R.C.M.  916  in  issue; 

(4)  A  direction  that  only  matters  properly  before  the  court-martial  may  be  considered. 

(5)  A  charge  that — 

(A)  The  accused  must  be  presumed  to  be  innocent  until  the  accused's  guilt  is  established  by  legal  and 
competent  evidence  beyond  reasonable  doubt; 

(B)  In  the  case  being  considered,  if  there  is  a  reasonable  doubt  as  to  the  guilt  of  the  accused,  the  doubt 
must  be  resolved  in  favor  of  the  accused  and  the  accused  must  be  acquitted: 

(C)  If,  when  a  lesser  included  offense  is  in  issue,  there  is  a  reasonable  doubt  as  to  the  degree  of  guilt 
of  the  accused,  the  finding  must  be  in  a  lower  degree  as  to  which  there  is  no  reasonable  doubt;  and 

(D)  The  burden  of  proof  to  establish  the  guilt  of  the  accused  is  upon  the  Government; 

(6)  Directions  on  the  procedures  under  R.C.M.  921  for  deliberations  and  voting;  and 

(7)  Such  other  explanations,  descriptions,  or  directions  as  may  be  necessary  and  w  hich  are  properly  requested 
by  a  party  or  which  the  military  judge  determines,  sua  sponte,  should  be  given. 

Discussion 

A  matter  i.s  "in  Issue"  when  some  evidence,  without  regard  (.v<r  R.C.M.  811).  that,  when  a  guilty  plea  to  a  lesser  included 

to  its  source  or  credibility,  has  been  admitted  upon  which  mem-  offense  has  been  accepted,  the  members  should  accept  as  proved 

bers  might  rely  if  they  choose  An  instruction  on  a  lesser  in-  the  matters  admitted  by  the  plea,  but  must  deieimine  whether 
eluded  offense  is  proper  when  an  element  from  the  charged  the  remaining  elements  are  established;  that  a  plea  of  guilty  to 

offense  which  distinguishes  that  offense  from  the  iesser  offense  one  offense  may  not  be  the  basis  for  inferring  the  existence  of 

IS  in  dispute.  a  fact  or  element  ol  another  offen.se;  the  absence  of  the  accused 

.See  R.C.M.  918(cl  and  discussion  as  to  rea.sonable  doubt  from  trial  should  not  be  held  against  the  accused;  and  that  no 

and  other  matters  relating  to  the  basis  for  findings  which  may  adverse  inferences  may  he  drawn  from  an  accused's  failure  to 

be  the  subject  of  an  instruction.  testify  (.or  Mil.  R.  Evid.  .^(Il(gl). 

Other  matters  which  may  be  the  subject  of  instruction  in  The  military  judge  may  summarir.e  and  comment  upon 

appropriate  cases  include:  inferences  (.see  the  explanations  m  evidence  in  the  case  in  instructions  In  doing  so.  the  military 

Part  IV  concerning  inferences  relating  to  specific  offenses);  the  judge  should;  present  an  accurate,  fair,  and  dispassionate  state- 
limited  purpose  for  which  evidence  was  admitted  (regardless  ment  of  what  the  evidence  shows,  not  depart  from  an  impartial 

whether  such  evidence  was  ffered  by  the  prosecution  or  de-  role,  not  assume  as  true  the  existence  or  nonexistence  of  a  fact 

fense)  (.see  Mil.  R  Evid  lO.f);  the  effect  of  character  evidence  in  issue  when  the  evidence  is  conflicting  or  disputed,  or  when 

(.see  Mil.  R  Evid  4f)4;  405);  the  effect  of  judicial  notice  l  sec  there  is  no  evidence  to  support  the  matter;  and  make  clear  that 

Mil.  R.  Evid  201.  201  A);  the  weight  to  be  given  a  pretrial  the  members  must  exercise  their  independent  judgment  as  to 

statement  (see  Mil  R  Evid  .HMiel);  the  effect  of  stipuhitions  the  facts 


(0  Waiver.  Failure  to  object  to  an  instruction  or  to  omission  of  an  instruction  before  the  members  close  to 
deliberate  constitutes  waiver  of  the  objection  in  the  absence  of  plain  error.  The  military  judge  may  require  the 
party  objecting  to  specify  in  what  respect  the  instructions  given  were  improper.  The  parties  shall  be  given  the 
opportunity  to  be  heard  on  any  objection  outside  the  presence  of  the  members. 

Rule  921.  Deliberations  and  voting  on  findings 

(a)  In  general.  After  the  military  judge  instructs  the  members  on  findings,  the  members  shall  deliberate  and  vote 
in  a  closed  session.  Only  the  members  shall  be  present  during  deliberations  and  voting.  Superiority  in  rank  shall 
not  be  used  in  any  manner  in  an  attempt  to  control  the  independence  of  members  in  the  exercise  of  their  judgment. 

(b)  Deliberations.  Deliberations  properly  include  full  and  free  discussion  of  the  merits  of  the  case.  Unless 
otherwise  directed  by  the  military  judge,  members  may  take  with  them  in  deliberations  their  notes,  if  any.  any 
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exhibits  admitted  in  evidence,  and  any  written  instructions.  Members  may  request  that  the  coun-manial  be 
reopened  and  that  portions  of  the  record  be  read  to  them  or  additional  evidence  introduced.  The  military  judge 
may,  in  the  exercise  of  discretion,  grant  such  request. 

(c)  Voting. 

(\)  Secret  ballot.  Voting  on  the  findings  for  each  charge  and  specification  shall  be  by  secret  written  ballot. 
All  members  present  shall  vote. 

(2)  Number  of  votes  required  to  convict. 

(A)  Death  penalty  mandatory.  A  finding  of  guilty  of  an  offense  for  which  the  death  penalty  is  mandatory 
results  only  if  all  members  present  vote  for  a  finding  of  guilty. 

Discussion 

Article  106  is  the  only  offense  under  the  code  for  which  the  death  penalty  is  mandatory. 


(B)  Other  offenses.  As  to  any  offense  for  which  the  death  penalty  is  not  mandatory,  a  finding  of  guilty 
results  only  if  at  least  two-thirds  of  the  members  present  vote  for  a  finding  of  guilty. 

Discussion 


In  computing  the  number  of  votes  required  to  convict,  any 
fraction  of  a  vote  is  rounded  up  to  the  next  whole  number  For 
example,  if  there  are  five  members,  the  concurrence  of  at  least 


four  would  be  required  to  convict  The  military  judge  should 
instruct  the  members  ()n  the  specific  number  of  votes  required 
to  convict. 


(3)  Acquittal.  If  fewer  than  two-thirds  of  the  members  present  vote  for  a  finding  of  guilty — or,  when  the 
death  penalty  is  mandatory,  if  fewer  than  all  the  members  present  vote  for  a  finding  of  guilty — a  finding  of  not 
guilty  has  resulted  as  to  the  charge  or  specification  on  which  the  vote  was  taken. 

(4)  Included  offenses.  Members  shall  not  vote  on  a  lesser  included  offense  unless  a  finding  of  not  guilty  of 
the  offense  charged  has  been  reached.  If  a  finding  of  not  guilty  of  an  offen.se  charged  has  been  reached  the 
members  shall  vote  on  each  included  offense  on  which  they  have  been  instructed,  in  order  of  severity  beginning 
with  the  most  severe.  The  members  shall  continue  to  vote  on  each  included  offense  on  which  they  have  been 
instructed  until  a  finding  of  guilty  results  or  findings  of  not  guilty  have  been  reached  as  to  each  such  offense. 

(5)  Procedure  for  voting. 

(A)  Order.  Each  specification  shall  be  voted  on  separately  before  the  corresponding  charge.  The  order 
of  voting  on  several  specifications  under  a  charge  or  on  several  charges  shall  be  determined  by  the 
president  unless  a  majority  of  the  members  object. 

(B)  Counting  votes.  The  junior  member  shall  collect  the  ballots  and  count  the  votes.  The  president  shall 
check  the  count  and  inform  the  other  members  of  the  result. 

Discussion 

Once  findings  have  been  reached,  they  may  be  reconsidered  only  in  accordance  with  R  C  M.  924 


(d)  Action  after  findings  are  reached.  After  the  members  have  reached  findings  on  each  charge  and  specification 
before  them,  the  court-martial  shall  be  opened  and  the  president  shall  inform  the  military  judge  that  findings 
have  been  reached.  The  military  judge  may,  in  the  presence  of  the  parties,  examine  any  writing  which  the 
president  intends  to  read  to  announce  the  sentence  and  may  assist  the  members  in  putting  the  findings  in  proper 
form.  Neither  that  writing  nor  any  oral  or  written  clarification  or  discussion  concerning  it  shall  constitute 
announcement  of  the  findings. 
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Discussion 


Ordinarily  a  findings  worksheet  should  be  provided  to  the 
members  us  an  aid  to  pulling  ihc  findings  in  proper  form.  See 
Appendix  10  for  a  formal  for  findings.  If  ihc  military  judge 
examines  any  writing  by  the  members  or  olherw  ise  assists  them 
to  pul  findings  in  proper  form,  this  must  be  done  in  an  open 


session  and  ct»unsel  should  be  given  the  opportunity  to  examine 
such  a  writing  and  to  be  heard  on  any  instructions  the  military 
judge  may  give.  See  Article  39(b>. 

The  president  should  not  disclose  any  specific  number  ot 
votes  for  or  against  any  finding. 


Rule  922.  Announcement  of  findings 

(a)  In  general.  Findings  shall  be  announced  in  the  presence  ot  all  parties  promptly  after  they  have  been  determined. 

Discussion 

See  Appendix  10.  A  finding  of  an  offense  about  which  no  instructions  were  given  is  not  proper. 


(b)  Findings  by  members.  The  president  shall  announce  the  findings  by  the  members.  If  a  finding  is  based  on 
a  plea  of  guilty,  the  president  shall  so  state. 


Discussion 

If  the  findings  announced  are  ambiguous  the  military  judge  should  seek  clarification  See  alui  R  C  M  924 

(c)  Findings  by  military  judge.  The  military  judge  shall  announce  the  findings  when  trial  is  by  military  judge 
alone  or  when  findings  may  be  entered  under  R.C.M.  910(g). 

(d)  Erroneous  announcement.  If  -’n  error  was  made  in  the  announcement  of  the  findings  of  the  court-martial, 
the  error  may  be  corrected  by  a  new  announcement  in  accordance  with  this  rule.  The  error  must  be  discovered 
and  the  new  announcement  made  before  the  final  adjournment  of  the  court-martial  in  the  case. 

Discussion 

See  R.C.M.  1 102  concerning  the  action  to  be  taken  if  the  error  in  the  announcement  i^  divcovcrcd  after  final  adiournmcnt 


(e)  Polling  prohibited.  Except  as  provided  in  Mil.  R.  Evid.  606.  members  may  not  be  questioned  about  their 
deliberations  and  voting. 


Rule  923.  Impeachment  of  findings 

Findings  which  are  proper  on  their  face  may  be  impeached  only  when  extraneous  preiudicial  information  w  as 
improperly  brought  to  the  attention  of  a  member,  outside  influence  was  improperly  brought  to  bear  upon  anv 
member,  or  unlawful  command  influence  was  brought  to  bear  upon  any  member. 


Discussion 


Deliberations  of  the  members  ordinarily  arc  not  subject  to 
disclosure.  See  Mil  R  Evid  6<)b  Unsound  reasoning  by  a 
member,  misconception  of  the  evidence,  or  misapplication  of 
the  law  is  not  a  proper  basis  for  challenging  the  findings  How  - 
ever,  when  a  showing  of  a  ground  for  impeaching  the  verdict 


ha.s  boon  made,  members  may  bo  questioned  atKiul  such  a  ground 
The  military  ludge  determines,  as  an  inierlivutorv  matter,  whether 
such  an  inquuy  will  be  conducted  and  whether  a  finding  has 
been  impeached 


Rule  924.  Reconsideration  of  findings 

(a)  Time  for  reconsideration.  Members  may  reconsider  any  finding  reached  by  them  before  such  finding  is 
announced  in  open  session.  Members  may  reconsider  any  finding  of  guilty  reached  by  them  at  any  time  before 
announcement  of  the  sentence. 

(b)  Procedure.  Any  member  may  propose  that  a  finding  be  reconsidered.  If  such  a  proposal  is  made  in  a  timely 
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manner  the  question  whether  to  reconsider  shall  be  determine  in  closed  session  by  secret  written  ballot.  Any 
finding  of  not  guilty  shall  be  reconsidered  if  a  majority  vote  for  reconsideration.  Any  finding  of  guilty  shall  be 
reconsidered  if  more  than  one-third  of  the  members  vote  for  reconsideration.  When  the  death  penalty  is  mandatory, 
a  request  by  any  member  for  reconsideration  of  a  guilty  finding  requires  reconsideration.  If  a  vote  to  reconsider 
a  finding  succeeds,  the  procedures  in  R.C.M.  921  shall  apply. 

Discussion 

After  the  initial  secret  ballot  vote  on  a  finding  in  closed  vote  to  reconsider  succeeds, 
session,  no  other  vote  may  be  taken  on  that  finding  unless  a 


(c)  Military  judge  sitting  alone.  In  trial  by  military  judge  alone,  the  military  judge  may  reconsider  any  finding 
of  guilty  at  any  time  before  announcement  of  sentence. 
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Rule  1001.  Presentencing  procedure 

(a)  In  general. 

(1)  Procedure.  After  findings  of  guilty  have  been  announced,  the  prosecution  and  defense  may  present 
matter  pursuant  to  this  rule  to  aid  the  court-martial  in  determining  an  appropriate  sentence.  Such  matter  shall 
ordinarily  be  presented  in  the  following  sequence — 

(A)  Presentation  by  trial  counsel  of: 

(i)  service  data  relating  to  the  accused  taken  from  the  charge  sheet; 

(ii)  personal  data  relating  to  the  accused  and  of  the  character  of  the  accused’s  prior  service  as  reflected 
in  the  personnel  records  of  the  accused; 

(iii)  evidence  of  prior  convictions,  military  or  civilian; 

(iv)  evidence  of  aggravation;  and 

(v)  evidence  of  rehabilitative  potential. 

(B)  Presentation  by  the  defense  of  evidence  in  extenuation  or  mitigation  or  both. 

(C)  Rebuttal. 

(D)  Argument  by  the  trial  counsel  on  sentence. 

(E)  Argument  by  the  defense  counsel  on  sentence. 

(F)  Rebuttal  arguments  in  the  discretion  of  the  military  judge. 

(2)  Adjudging  sentence.  A  sentence  shall  be  adjudged  in  all  cases  without  unreasonable  delay. 

(3)  Advice  and  inquiry.  The  military  judge  shall  personally  inform  the  accused  of  the  right  to  present  maners 
in  extenuation  and  mitigation,  including  the  right  to  make  a  sworn  or  unsworn  statement  or  to  remain  silent, 
and  shall  ask  whether  the  accused  chooses  to  exercise  those  rights. 

(b)  Matter  to  be  presented  by  the  prosecution. 

(1)  Service  data  from  the  charge  sheet.  Trial  counsel  shall  inform  the  court-martial  of  the  data  on  the  charge 
sheet  relating  to  the  age,  pay,  and  service  of  the  accused  and  the  duration  and  nature  of  any  pretrial  restraint. 
In  the  discretion  of  the  military  judge,  this  may  be  done  by  reading  the  material  from  the  charge  sheet  or  by 
giving  the  courtrmaitial  a  written  statement  of  such  matter.  If  the  defense  objects  to  the  data  as  being  materially 
inaccurate  or  incomplete,  or  containing  specified  objectionable  matter,  the  military  judge  shall  determine  the 
issue.  Objections  not  asserted  are  waived. 

(2)  Personal  data  and  character  of  prior  service  of  the  accused.  Under  regulations  of  the  Secretary  concerned, 
trial  counsel  may  obtain  and  introduce  from  the  personnel  records  of  the  accused  evidence  of  the  accused’s 
marital  status;  number  of  dependents,  if  any;  and  character  of  prior  service.  Such  evidence  includes  copies  of 
reports  reflecting  the  past  military  efficiency,  conduct,  performance,  and  history  of  the  accused  and  evidence  of 
any  disciplinary  actions  including  punishments  under  Article  IS. 

“Personnel  records  of  the  accused”  includes  all  those  records  made  or  maintained  in  accordance  with  departmental 
regulations  that  reflect  the  past  military  efficiency,  conduct,  performance,  and  history  of  the  accused.  If  the 
accused  objects  to  a  particular  document  as  inaccurate  or  incomplete  in  a  specified  respect,  or  as  containing 
matter  that  is  not  admissible  under  the  Military  Rules  of  Evidence,  the  matter  shall  be  determined  by  the  military 
judge.  Objections  not  asserted  are  waived. 


11-141 


R.C.M.  1001(b)(3) 

(3)  Evidence  of  prior  convictions  of  the  accused. 

(A)  /n  general.  The  trial  counsel  may  introduce  evidence  of  military  or  civilian  convictions  of  the  accused. 
For  purposes  of  this  rule,  there  is  a  "conviction”  in  a  court-martial  case  when  a  sentence  has  been 
adjudged. 

Discussion 

A  vacation  of  a  suspended  sentence  (see  R.C.M.  1 109)  is  admissible  under  subsection  (b)(2)  of  this  rule  as  reflective  of 

not  a  conviction  and  is  not  admissible  as  such,  but  may  be  the  character  of  the  prior  service  of  the  accused. 


(B)  Pendency  of  appeal.  The  pendency  of  an  appeal  therefrom  does  not  render  evidence  of  a  conviction 
inadmissible  except  that  a  conviction  by  summary  court-martial  or  special  court-martial  without  a 
military  Judge  may  not  be  used  for  purposes  of  this  rule  until  review  has  been  completed  pursuant 
to  Article  6S(c)  or  Article  66,  if  applicable.  Evidence  of  the  pendency  of  an  appeal  is  admissible. 

(C)  Method  of  proof.  Previous  convictions  may  be  proved  by  any  evidence  admissible  under  the  Military 
Rules  of  Evidence. 

Discussion 

Normally,  previous  convictions  may  be  proved  by  use  of  Form  4S3  (Extract  of  Military  Records  of  Previous  Convic- 

the  personnel  records  of  the  accused,  by  the  record  of  the  con-  tions). 

viction,  or  by  the  order  promulgating  the  result  of  trial.  See  DD 

(4)  Evidence  in  aggravation.  The  trial  counsel  may  present  evidence  as  to  any  aggravating  circumstances 
directly  relating  to  or  resulting  from  the  offenses  of  which  the  accused  has  been  found  guilty.  Except  in  capital 
cases  a  written  or  oral  deposition  taken  in  accordance  with  R.C.M.  702  is  admissible  in  aggravation. 

Discussion 

Evidence  in  aggravation  may  include  evidence  of  financial.  the  mission,  discipline,  or  efficiency  of  the  command  ditecily 

social,  psychological,  and  medical  impact  on  or  cost  to  any  and  immediately  resulting  from  the  accused's  offense, 

person  or  entity  who  was  the  victim  of  an  offense  committed  See  also  R.C.M.  I(X)4  concerning  aggravating  circum- 

by  the  accused  and  evidence  of  significant  adverse  impact  on  stances  in  capital  cases. 


(5)  Evidence  of  rehabilitative  potential.  The  trial  counsel  may  present,  by  testimony  or  oral  deposition  in 
accordance  with  R.C.M.  702(g)(1),  evidence,  in  the  form  of  opinion,  concerning  the  accused’s  previous  per¬ 
formance  as  a  servicemember  and  potential  for  rehabilitation.  On  cross-examination,  inquiry  is  allowable  into 
relevant  and  specific  instances  of  conduct. 

(c)  Matter  to  be  presented  by  the  defense. 

(I)  //I  general.  The  defense  may  present  matters  in  rebuttal  of  any  material  presented  by  the  prosecution 
and  may  present  matters  in  extenuation  and  mitigation  regardless  whether  the  defense  offered  evidence  before 
findings. 

(A)  Matter  in  extenuation.  Matter  in  extenuation  of  an  offense  serves  to  explain  the  circumstances 
surrounding  the  commission  of  an  offense,  including  those  reasons  for  committing  the  offense  which 
do  not  constitute  a  legal  justification  or  excuse. 

(B)  Matter  in  mitigation.  Matter  in  mitigation  of  an  offense  is  introduced  to  lessen  the  punishment  to  be 
adjudged  by  the  court-martial,  or  to  furnish  grounds  for  a  recommendation  of  clemency.  It  includes 
the  fact  that  nonjudicial  punishment  under  Article  IS  has  been  imposed  for  an  offense  growing  out 
of  the  same  act  or  omission  that  constitutes  the  offense  of  which  the  accused  has  been  found  guilty, 
particular  acts  of  good  conduct  or  bravery,  and  evidence  of  the  reputation  or  record  of  the  accused 
in  the  service  for  efficiency,  fidelity,  subordination,  temperance,  courage,  or  any  other  trait  that  is 
desirable  in  a  servicemember. 
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(2)  Statement  by  the  accused. 


I 


(A)  In  general.  The  accused  may  testify,  make  an  unsworn  statement,  or  both  in  extenuation,  in  mitigation, 
or  to  rebut  matters  presented  by  the  prosecution,  or  for  all  three  purposes  whether  or  not  the  accused 
testiHed  prior  to  findings.  The  accused  may  limit  such  testimony  or  statement  to  any  one  or  more 
of  the  specifications  of  which  the  accused  has  been  found  guilty.  This  subsection  does  not  permit 
the  filing  of  an  affidavit  of  the  accused. 

(B)  Testimony  of  the  accused.  The  accused  may  give  sworn  oral  testimony  under  this  paragraph  and  shall 
be  subject  to  cross-examination  concerning  it  by  the  trial  counsel  or  examination  on  it  by  the  court- 
martial,  or  both. 

(C)  Unsworn  statement.  The  accused  may  make  an  unsworn  statement  and  may  not  be  cross-examined 
by  the  trial  counsel  upon  it  by  the  court-martial.  The  prosecution  may.  however,  rebut  any  statements 
of  facts  therein.  The  unsworn  statement  may  be  oral,  written,  or  both,  and  may  be  made  by  the 
accused,  by  counsel,  or  both. 


Discussion 

An  unsworn  statemeni  ordinarily  should  not  include  what  cused  when  personally  making  an  oral  statement  normally  should 
is  properly  argument,  but  inclusion  of  such  matter  by  the  ac-  not  be  grounds  for  stopping  the  statement. 


(3)  Rules  of  evidence  relaxed.  The  military  Judge  may.  with  respect  to  matters  in  extenuation  or  mitigation 
or  both,  relax  the  rules  of  evidence.  This  may  include  admitting  letters,  affidavits,  certificates  of  military  and 
civil  officers,  and  other  writings  of  similar  authenticity  and  reliability. 

(d)  Rebuttal  and  surrebuttal.  The  prosecution  may  rebut  matters  presented  by  the  defense.  The  defense  in 
surrebuttal  may  then  rebut  any  rebuttal  offered  by  the  prosecution.  Rebuttal  and  surrebuttal  may  continue,  in  the 
discretion  of  the  military  judge,  if  the  Military  Rules  of  Evidence  were  relaxed  under  subsection  (c)(3)  of  this 
rule,  they  may  be  relaxed  during  rebuttal  and  surrebuttal  to  the  same  degree. 

(e)  Production  of  witnesses. 

(1)  /n  general.  During  the  presentence  proceedings,  there  shall  be  much  greater  latitude  than  on  the  merits 
to  receive  information  by  means  other  than  testimony  presented  through  the  personal  appearance  of  witnesses. 
Whether  a  witness  shall  be  produced  to  testify  during  presentence  proceedings  is  a  matter  within  the  discretion 
of  the  military  judge,  subject  to  the  limitations  in  subsection  (e)(2)  of  this  rule. 

Discussion 

See  R.C.M.  703  concerning  the  procedures  for  production  of  witnesses. 

(2)  Limitations.  A  witness  may  be  produced  to  testify  during  presentence  proceedings  through  a  subpoena 
or  travel  orders  at  Government  expense  only  if — 

(A)  The  testimony  expected  to  be  offered  by  the  witness  is  necessary  for  consideration  of  a  matter  of 
substantial  significance  to  a  determination  of  an  appropriate  sentence,  including  evidence  necessary 
to  resolve  an  alleged  inaccuracy  or  dispute  as  to  a  material  fact; 

(B)  The  weight  or  credibility  of  the  testimony  is  of  substantial  significance  to  the  determination  of  an 
appropriate  sentence; 


I 

I 


(C)  The  other  party  refuses  to  enter  into  a  stipulation  of  fact  containing  the  matters  to  which  the  witness 
is  expected  to  testify,  except  in  an  extraordinary  case  when  such  a  stipulation  of  fact  would  be  an 
insufficient  substitute  for  the  testimony; 

(D)  Other  forms  of  evidence,  such  as  oral  depositions,  written  interrogatories,  or  former  testimony  would 
not  be  sufficient  to  meet  the  needs  of  the  court-martial  in  the  determination  of  an  appropriate  sentence; 
and 

(E)  The  significance  of  the  personal  appearance  of  the  witness  to  the  determination  of  an  appropriate 
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sentence,  when  balanced  against  the  practical  difficulties  of  producing  the  w  itness,  favors  production 
of  the  witness.  Factors  to  be  considered  include  the  costs  of  producing  the  witness,  the  timing  of  the 
request  for  production  of  the  witness,  the  potential  delay  in  the  presentencing  proceeding  that  may 
be  caused  by  the  production  of  the  witness,  and  the  likelihood  of  significant  interference  w  ith  military 
operational  deployment,  mission  accomplishment,  or  essential  training. 

(0  Additional  matters  to  be  considered.  In  addition  to  matters  introduced  under  this  rule  the  court-martial  may 
consider — 

(1)  That  a  plea  of  guilty  is  a  mitigating  factor;  and 

(2)  Any  evidence  properly  introduced  on  the  merits  before  findings,  including: 

(A)  Evidence  of  other  offenses  or  acts  of  misconduct  even  if  introduced  for  a  limited  purpose:  and 

(B)  Evidence  relating  lo  any  mental  impairment  or  deficiency  of  the  accused. 

Discussion 

The  fact  that  the  accused  is  of  low  intelligence  or  that.  On  the  other  hand,  in  detemuning  the  severity  of  a  sentence, 

because  of  a  mental  or  neurological  condition  the  accused's  the  coun-martiul  may  consider  evidence  tending  to  show  that 

ability  to  adhere  to  the  right  is  diminished,  may  be  extenuating.  an  accused  has  little  regard  for  the  rights  of  others. 


(g)  Argument.  After  introduction  of  matters  relating  to  sentence  under  this  rule,  counsel  for  the  prosecution  and 
defense  may  argue  for  an  appropriate  sentence.  Trial  counsel  may  not  in  argument  purport  to  speak  for  the 
convening  authority  or  any  higher  authority,  or  refer  to  the  views  of  such  authorities  or  any  policy  directive, 
relative  to  punishment  or  to  any  punishment  or  quantum  of  punishment  greater  than  that  court-martial  may 
adjudge.  Trial  counsel  may,  however,  recommend  a  specific  lawful  sentence  and  may  also  refer  to  generally 
accepted  sentencing  philosophies,  including  rehabilitation  of  the  accused,  general  deterrence,  specific  deterrence 
of  misconduct  by  the  accused,  and  social  retribution.  Failure  to  object  to  improper  argument  before  the  military 
judge  begins  to  instruct  the  members  on  sentencing  shall  constitute  waiver  of  the  objection. 

Rule  1002.  Sentence  determination 

Subject  to  limitations  in  this  Manual,  the  sentence  to  be  adjudged  is  a  matter  within  the  discretion  of  the  court- 
martial;  except  when  a  mandatory  minimum  sentence  is  prescribed  by  the  code,  a  court-martial  may  adjudge 
any  punishment  authorized  in  this  Manual,  including  the  maximum  punishment  or  any  lesser  punishment,  or 
may  adjudge  a  sentence  of  no  punishment. 


Discussion 

Sre  K.C.M.  1003  concerning  authorized  punishments  and  limitations  on  punishments.  See  also  R  C.M.  1004  in  capital  cases. 


Rule  1003.  Punishments 

(a)  In  general.  Subject  to  the  limitations  in  this  Manual,  the  punishments  authorized  in  this  rule  may  be  adjudged 
in  the  case  of  any  person  found  guilty  of  an  offense  by  a  court-martial. 

Discussion 

"Any  person"  includes  officers,  enlisted  persons,  persons  a  court-martial,  and.  insofar  as  the  punishments  are  applicable, 

in  custody  of  the  armed  forces  serving  a  sentence  imposed  by  any  other  person  subject  lo  the  code.  See  R.C.M.  202. 


(b)  Authorized  punishments.  Subject  to  the  limitations  in  this  Manual,  a  court-martial  may  adjudge  only  the 
following  punishments: 

(1)  Reprimand.  A  court-martial  shall  not  specify  the  terms  or  wording  of  a  reprimand.  A  reprimand,  if 
approved,  shall  be  issued,  in  writing,  by  the  convening  authority; 
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Discussion 

A  reprimand  adjudged  b\  a  coim-martial  is  a  punitive  censure 


(2)  Forfeiture  of  pay  and  allowances.  Unless  a  total  forfeiture  is  adjudged,  a  sentence  to  forfeiture  shall 
state  the  exact  amount  in  whole  dollars  to  be  forfeited  each  month  and  the  number  of  months  the  forfeitures  will 
last.  Allowances  shall  be  subject  to  forfeiture  only  when  the  sentence  includes  forfeiture  of  all  pay  and  allowances. 
The  maximum  authorized  amount  of  a  partial  forfeiture  shall  be  determined  by  using  the  basic  pay  authorized 
by  the  cumulative  years  of  service  of  the  accused,  and.  if  no  confinement  is  adjudged,  any  sea  or  foreign  duty 
pay.  If  the  sentence  also  includes  reduction  in  grade,  expressly  or  by  operation  of  law.  the  maximum  forfeiture 
shall  be  based  on  the  grade  to  which  the  accused  is  reduced; 

Discussion 


A  forfeiture  deprives  the  accused  of  the  amount  of  pay 
(and  allowances)  specified  as  it  accrues.  Forfeitures  accrue  to 
the  United  States. 


"Basic  pay"  does  not  include  pay  for  special  qualifica¬ 
tions,  such  as  diving  pay.  or  incentive  pay  such  as  flying, 
parachuting,  or  duly  on  board  a  submarine. 


(3)  Fine.  Any  court-martial  may  adjudge  a  fine  instead  of  forfeitures.  General  courts-martial  may  also 
adjudge  a  fine  in  addition  to  forfeitures.  Special  and  summary  courts-martial  may  not  adjudge  any  fine  in  excess 
of  the  total  amount  of  forfeitures  which  may  be  adjudged  in  that  ca.se.  In  order  to  enforce  collection,  a  fine  may 
be  accompanied  by  a  provision  in  the  sentence  that,  in  the  event  the  fine  is  not  paid,  the  person  fined  shall,  in 
addition  to  any  period  of  confinement  adjudged,  be  further  confined  until  a  fixed  period  considered  an  equivalent 
punishment  to  the  fine  has  expired.  The  total  period  of  confinement  so  adjudged  shall  not  exceed  the  jurisdictional 
limitations  of  the  court-martial; 

Discussion 


A  fine  is  in  the  nature  of  a  judgment  and,  when  ordered 
executed,  makes  the  accused  immediately  liable  to  the  United 
Slates  for  the  entire  amount  of  money  specified  in  the  sentence. 
A  fine  normally  should  nut  be  adjudged  against  a  member  of 
the  armed  forces  unless  the  accused  was  unjustly  enriched  as  a 


result  of  the  offense  of  which  convicted.  Ordinarily,  u  fine, 
rather  than  a  forfeiture,  is  the  proper  monetary  penalty  to  be 
adjudged  against  a  civilian  subject  to  military  law. 

See  R.C.M.  1 1  l,'(dM.')  concerning  imposition  of  confine¬ 
ment  when  the  accused  fails  to  pay  a  fine. 


(4)  Loss  of  numbers,  lineal  position,  or  seniority.  These  punishments  are  authorized  only  in  cases  of  Navy. 
Marine  Corps,  and  Coast  Guard  officers; 

Discussion 

All  losses  of  numbers  will  be  numbers  in  the  appropriate  lineal  list. 


(5)  Reduction  in  pay  grade.  Except  as  provided  in  R.C.M.  1 301(d),  a  court-martial  may  sentence  an  enlisted 
member  to  be  reduced  to  the  lowest  or  any  intermediate  pay  grade; 

Discussion 

Reduction  under  Article  58a  is  not  a  part  of  the  sentence  but  is  an  administrative  result  thereof. 


(6)  Restriction  to  specified  limits.  Restriction  may  be  adjudged  for  no  more  than  2  months  for  each  month 
of  authorized  confinement  and  in  no  case  for  more  than  2  months.  Confinement  and  restriction  may  be  adjudged 
in  the  same  case,  but  they  may  not  together  exceed  the  maximum  authorized  period  of  confinement,  calculating 
the  equivalency  at  the  rate  specified  in  this  subsection; 

Discussion 


Restriction  does  not  exempt  the  person  on  whom  it  is 
imposed  from  any  military  duty.  Restriction  and  hard  labor 
without  confinement  may  be  adjudged  in  the  same  case  provided 


they  do  not  exceed  the  maximum  limits  for  each.  See  subsection 
(c)( I MAMii)  of  this  rale.  See  also  R.C.M.  Ill,t(d)(5).  The 
sentence  adjudged  should  specify  the  limits  of  the  restriction. 
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(7)  Hard  labor  without  confinement.  Hard  labor  without  confinement  may  be  adjudged  for  no  more  than 
1-1/2  months  for  each  month  of  authorized  confinement  and  in  no  case  for  more  than  three  months.  Hard  labor 
without  confinement  may  be  adjudged  only  in  the  cases  of  enlisted  members.  The  court-martial  shall  not  specify 
the  hard  labor  to  be  performed.  Confinement  and  hard  labor  without  confinement  may  be  adjudged  in  the  same 
case,  but  they  may  not  together  exceed  the  maximum  authorized  period  of  confinement,  calculating  the  equivalency 
at  the  rate  specified  in  this  subsection. 


Discussion 


Hard  labrrr  without  confinement  is  performed  in  addition 
to  other  regular  duties  and  does  not  excuse  or  relieve  a  person 
from  performing  regular  duties.  Ordinarily,  the  immediate  com¬ 
mander  of  the  accused  w  ill  designate  the  amount  and  character 
of  the  labor  to  be  performed.  Upon  completion  of  the  daily- 


assignment.  the  accused  should  be  permitted  to  take  leave  or 
liberty  to  which  entitled. 

See  R  C  M  l.fOI(d)  concerning  limitations  on  hard  labor 
without  confinement  m  summary  courts-martial. 


(8)  Confinement.  The  place  of  confinement  shall  not  be  designated  by  the  court-martial.  A  court-martial 
shall  not  adjudge  a  sentence  to  solitary  confinement  or  to  confinement  without  hard  labor; 

Discussion 

The  authority  executing  a  sentence  to  confinement  may  uniformity,  the  words  ’  at  hard  labor  "  should  be  omitted  in  a 

require  hard  labor  whether  or  not  the  words  "at  hard  labor"  sentence  to  confinement, 

are  included  in  the  sentence.  See  Article  SSibl.  To  promote 


(9)  Confinement  on  bread  and  water  or  diminished  rations.  Confinement  on  bread  and  water  or  diminished 
rations  may  be  adjudged  only  in  cases  of  enlisted  members  attached  to  or  embarked  in  a  vessel  and  for  no  more 
than  3  days.  The  categories  of  enlisted  personnel  upon  whom  this  type  of  punishment  may  be  imposed  may  be 
further  limited  by  regulations  of  the  Secretary  concerned,  if  adjudged  in  the  same  sentence  with  confinement, 
hard  labor  without  confinement,  or  restriction,  confinement  on  bread  and  water  or  diminished  rations  for  1  day 
shall  be  treated  as  the  equivalent  of  confinement  for  2  days; 


Discussion 


A  sentence  to  confinement  on  bread  and  water  or  dimin¬ 
ished  rations  may  be  served  in  a  place  where  the  prisoner  can 
communicate  only  with  authorized  personnel.  The  ration  to  be 
furnished  is  that  specified  by  the  authority  charged  with  the 
administration  of  the  punishment,  but  may  not  consist  solely 


of  bread  and  water  unless  that  punishment  was  specifically 
adjudged.  A  medical  officer's  approval  must  be  obtained  before 
the  punishment  may  be  cxecuied.  See  R.C.M.  lll.^tdltS); 
I.W5(d). 


(10)  Punitive  separation.  A  court-martial  may  not  adjudge  an  administrative  separation  from  the  service. 

There  are  three  types  of  punitive  separation. 

(A)  Dismissal.  Dismissal  applies  only  to  commissioned  officers,  commissioned  warrant  officers,  cadets, 
and  midshipmen  and  may  be  adjudged  only  by  a  general  court-martial.  Regardless  of  the  maximum 
punishment  specified  for  an  offen.se  in  Part  IV  of  this  Manual,  a  dismissal  may  be  adjudged  for  any 
offense  of  which  a  commissioned  officer,  commissioned  warrant  officer,  cadet,  or  midshipman  has 
been  found  guilty; 

(B)  Dishonorable  discharge.  A  dishonorable  discharge  applies  only  to  enlisted  persons  and  warrant 
officers  who  are  not  commissioned  and  may  be  adjudged  only  by  a  general  court-martial.  A  dishon¬ 
orable  discharge  should  be  reserved  for  those  who  should  be  separated  under  conditions  of  dishonor. 
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after  having  been  convicted  of  offenses  usually  recognized  in  civilian  jurisdictions  as  felonies,  or  of 
offenses  of  a  military  nature  requiring  severe  punishment;  and 

Discussion 

See  also  subsection  (d)(1)  of  this  rule  regarding  when  a  dishonorable  discharge  is  authorized  as  an  additonal  punishment. 

(C)  Bad-conduct  discharge.  A  bad-conduct  discharge  applies  only  to  enlisted  persons  and  may  be  adjudged 
by  a  general  court-martial  and  by  a  special  court-martial  which  has  met  the  requirements  of  R.C.M. 
201(0(2)(B).  A  bad-conduct  discharge  is  less  severe  than  a  dishonorable  discharge  and  is  designed 
as  a  punishment  for  bad-conduct  rather  than  as  a  punishment  for  serious  offenses  of  either  a  civilian 
or  military  nature.  It  is  also  appropriate  for  an  accused  who  has  been  convicted  repeatedly  of  minor 
offenses  and  whose  punitive  separation  appears  to  be  necessary; 

Discussion 

See  also  subsections  (d)(2)  and  O)  of  this  rule  regarding  when  a  bad-conduct  discharge  is  authorized  as  an  additional  punishment. 

(11)  Death.  Death  may  be  adjudged  only  in  accordance  with  R.C.M.  1004;  and 

(12)  Punishments  under  the  law  of  war.  In  cases  tried  under  the  law  of  war,  a  general  court-martial  may 
adjudge  any  punishment  not  prohibited  by  the  law  of  war. 

(c)  Limits  on  punishments. 

(1)  Based  on  offenses. 

(A)  Offenses  listed  in  Part  IV. 

(i)  Maximum  punishment.  The  maximum  limits  for  the  authorized  punishments  of  confinement,  for¬ 
feitures,  and  punitive  discharge  (if  any)  are  set  forth  for  each  offense  listed  in  Part  IV  of  this  Manual.  These 
limitations  are  for  each  separate  offense,  not  for  each  charge.  When  a  dishonorable  discharge  is  authorized,  a 
bad-conduct  discharge  is  also  authorized. 

(ii)  Other  punishments.  Except  as  otherwise  specifically  provided  in  this  Manual,  the  types  of  punish¬ 
ments  listed  in  subsections  (b)(1),  (3),  (4),  (5),  (6),  and  (7)  of  this  rule  may  be  adjudged  in  addition  to  or  instead 
of  confinement,  forfeitures,  a  punitive  discharge  (if  authorized),  and  death  (if  authorized). 

(B)  Offenses  not  listed  in  Part  IV. 

(i)  Included  or  related  offenses.  For  an  offense  not  listed  in  Part  IV  of  this  Manual  which  is  included 
in  or  closely  related  to  an  offense  listed  therein  the  maximum  punishment  shall  be  that  of  the  offense  listed; 
however,  if  an  offense  not  listed  is  included  in  a  listed  offense  and  is  closely  related  to  another,  or  is  equally 
closely  related  to  two  or  more  listed  offenses,  the  maximum  punishment  shall  be  the  same  as  the  least  severe 
of  the  listed  offenses. 

(ii)  Not  included  or  related  offenses.  An  offense  not  listed  in  Part  IV  and  not  included  in  or  closely 
related  to  any  offense  listed  therein  is  punishable  as  authorized  by  the  United  States  Code,  or  as  authorized  by 
the  custom  of  the  service.  When  the  United  States  Code  provides  for  confinement  for  a  specified  period  or  not 
more  than  a  specified  period,  the  maximum  punishment  by  court-martial  shall  include  confinement  for  that 
period.  If  the  period  is  1  year  or  longer,  the  maximum  punishment  by  court-martial  also  includes  a  dishonorable 
discharge  and  forfeiture  of  all  pay  and  allowances;  if  6  months  or  more,  a  bad-conduct  discharge  and  forfeiture 
of  all  pay  and  allowances;  if  less  than  6  months,  forfeiture  of  two-thirds  pay  per  month  for  the  authorized  period 
of  confinement. 

(C)  Multiplicity.  When  the  accused  is  found  guilty  of  two  or  more  offenses,  the  maximum  authorized 
punishment  may  be  imposed  for  each  separate  offense.  Except  as  provided  in  paragraph  5  of  Part 
IV,  offenses  ate  not  separate  if  each  does  not  require  proof  of  an  element  not  required  to  prove  the 
other.  If  the  offenses  are  not  separate,  the  maximum  punishment  for  those  offenses  shall  be  the 
maximum  authorized  punishment  for  the  offense  carrying  the  greatest  maximum  punishment. 
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Discussion 


See  also  R.C.M.  906<b)(l2):  W7ib)(3l(B) 

The  basis  of  the  concept  of  multiplicity  in  sentencing  is 
that  an  accused  may  nut  be  punished  twice  for  what  is.  in  effect, 
one  offense.  Offenses  arising  out  of  the  same  act  or  transaction 
may  be  muUiplicious  for  sentencing  depending  on  the  evidence. 
No  single  lest  or  formula  has  been  developed  w  hich  w  ill  resolve 
the  question  of  multiplicity. 

The  following  tests  have  been  used  for  deieimining  whether 
offenses  are  separate.  Offenses  are  not  separate  if  one  is  in¬ 
cluded  in  the  other  or  unless  each  requires  proof  of  an  element 
not  required  to  prove  the  other.  For  example,  if  an  accused  is 
found  guilty  of  escape  from  confinement  Isee  paragraph  19. 
Part  IV)  and  desertion  (see  paragraph  9.  Part  IV)  which  both 
arose  out  of  the  same  act  or  transaction,  the  offenses  would  be 
separate  because  intent  to  remain  permanently  absent  is  nut  an 
element  of  escape  from  confinement  and  a  freeing  from  restraint 
is  not  an  element  of  desertion.  However,  if  the  accused  had 


been  found  guilty  of  unauihori/ed  absence  instead  of  desertion, 
the  oficnse  would  not  be  separate  because  unauthorised  absence 
diws  not  require  priKif  of  any  element  not  also  required  to  prove 
escape. 

F,ven  if  each  offense  requires  priKif  of  an  element  not 
required  to  prove  ihe  other,  they  may  not  be  separately  pun¬ 
ishable  if  ihe  offenses  were  committed  as  the  result  of  a  single 
impulse  or  intent  For  example,  if  an  accused  found  guilty  of 
larceny  Isee  paragraph  46.  Part  IVl  and  of  unlawfully  opening 
mail  matter  isee  paragraph  9,f.  Part  IV  i  opened  the  mail  bag 
for  Ihe  purpose  of  stealing  money  in  a  letter  in  the  bag.  the 
offenses  would  not  be  separately  punishable.  Also.  If  there  w  as 
a  unity  of  time  and  Ihe  existence  of  a  connected  chain  of  events, 
the  offenses  may  not  be  separately  punishable,  depending  on 
all  the  circumstances,  even  if  each  required  prinif  of  a  different 
element. 


(2)  Based  on  rank  of  accused. 

(A)  Commissioned  or  warrant  officers,  cadets,  and  midshipmen. 

(i)  A  commissioned  or  warrant  officer  or  a  cadet,  or  midshipman  may  not  be  reduced  in  grade  by  any 
court-martial.  However,  in  time  of  war  or  national  emergency  the  Secretary  concerned,  or  such  Under  Secretary 
or  Assistant  Secretary  as  may  be  designated  by  the  Secretary  concerned,  may  commute  a  sentence  of  dismissal 
to  reduction  to  any  enlisted  grade. 

(ii)  Only  a  general  court-martial  may  sentence  a  commissioned  or  warrant  officer  or  a  cadet,  or 
midshipman  to  confinement. 

(iii)  A  commissioned  or  warrant  officer  or  a  cadet  or  midshipman  may  not  be  sentenced  to  hard  labor 
without  confinement. 

(iv)  Only  a  general  court-martial,  upon  conviction  of  any  offense  in  violation  of  the  Code,  may  sentence 
a  commissioned  or  warrant  officer  or  a  cadet  or  midshipman  to  be  separated  from  the  service  with  a  punitive 
separation.  In  the  case  of  commissioned  officers,  cadets,  midshipmen,  and  commissioned  warrant  officers,  the 
separation  shall  be  by  dismissal.  In  the  case  of  all  other  warrant  officers,  the  separation  shall  be  by  dishonorable 
discharge. 

(B)  Enlisted  persons.  See  subsection  (b)(9)  of  this  rule  and  R.C.M.  1301(d). 

(3)  Based  on  other  rules.  The  maximum  limits  on  punishments  in  this  rule  may  be  further  limited  by  other 
Rules  of  Courts-Martial. 

Discussion 

The  maximum  punishment  may  be  limited  by.  the  juris-  and  by  insiruclions  by  a  convening  authority  liee  R.C.M. 

dictional  limits  of  the  court-martial  l.see  R.C.M.  201(f)  and  601(c)(1)).  See  also  R.C.M.  1107(d)(3)  concerning  limits  on 

1301(d)):  the  nature  of  the  proceeding  Isee  R  C  M.  810(d)  the  maximum  punishment  which  may  be  approved  depending 

(sentence  limitations  in  rehearings,  new  trials,  and  other  tnals)):  on  the  nature  of  the  record. 


(d)  Circumstances  permitting  increased  punishments. 

(1)  Three  or  more  convictions.  If  an  accused  is  found  guilty  of  an  offense  or  offen.ses  for  none  of  which  a 
dishonorable  discharge  is  otherwise  authorized,  proof  of  three  or  more  previous  convictions  adjudged  by  a  court- 
martial  during  the  year  next  preceding  the  commission  of  any  offense  of  which  the  accused  stands  convicted 
shall  authorize  a  dishonorable  discharge  and  forfeiture  of  all  pay  and  allowances  and,  if  the  confinement  otherwise 
authorized  is  less  than  1  year,  confinement  for  1  year.  In  computing  the  1-year  period  preceding  the  commission 
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of  any  offense,  periods  of  unauthorized  absence  shall  be  excluded.  For  purposes  of  this  subsection,  the  court- 
martial  convictions  must  be  final. 

(2)  Two  or  more  convictions.  If  an  accused  is  found  guilty  of  an  offense  or  offenses  for  none  of  which  a 
dishonorable  or  bad-conduct  discharge  is  otherwise  authorized,  proof  of  two  or  more  previous  convictions  adjudged 
by  a  court-martial  during  the  3  years  next  preceding  the  commission  of  any  offense  of  which  the  accused  stands 
convicted  shall  authorize  a  bad-conduct  discharge  and  forfeiture  of  all  pay  and  allowances  and,  if  the  confinement 
otherwise  authorized  is  less  than  3  months,  confinement  for  3  months.  In  computing  the  3  year  period  preceding 
the  commission  of  any  offense,  periods  of  unauthorized  absence  shall  be  excluded.  For  purposes  of  this  subsection 
the  court-martial  convictions  must  be  final. 

(3)  Two  or  more  offenses.  If  an  accused  is  found  guilty  of  two  or  more  offenses  for  none  of  which  a 
dishonorable  or  bad-conduct  discharge  is  otherwise  authorized,  the  fact  that  the  authorized  confinement  for  these 
offenses  totals  6  months  or  more  shall,  in  addition,  authorize  a  bad-conduct  discharge  and  forfeiture  of  all  pay 
and  allowances. 


Discussion 

All  of  these  increased  punishments  are  subject  to  all  other  crease  the  maximum  punishment  under  this  rule.  However,  they 

limitations  on  punishments  set  forth  elsewhere  in  this  rule.  may  be  admitted  and  considered  under  R.C.M.  1001. 

Convictions  by  summary  court-martial  may  not  be  used  to  in- 


Ruie  1004.  Capital  cases 

(a)  In  general.  Death  may  be  adjudged  only  when: 

(1)  Death  is  expressly  authorized  under  Part  IV  of  this  Manual  for  an  offense  of  which  the  accused  has 
been  found  guilty  or  is  authorized  under  the  law  of  war  for  an  offense  of  which  the  accused  has  been  found 
guilty  under  the  law  of  war;  and 

(2)  The  requirements  of  subsections  (b)  and  (c)  of  this  rule  have  been  met. 

(b)  Procedure.  In  addition  to  the  provisions  in  R.C.M.  1001,  the  following  procedures  shall  apply  in  capital 
cases — 

(1)  Notice.  Before  arraignment,  trial  counsel  shall  give  the  defense  written  notice  of  which  aggravating 
circumstances  under  subsection  (c)  of  this  rule  the  prosecution  intends  to  prove.  Failure  to  provide  timely  notice 
under  this  subsection  of  any  aggravating  circumstances  under  subsection  (c)  of  this  rule  shall  not  bar  later  notice 
and  proof  of  such  additional  aggravating  circumstances  unless  the  accused  demonstrates  speciHc  prejudice  from 
such  failure  and  that  a  continuance  or  a  recess  is  not  an  adequate  remedy. 

(2)  Evidence  of  aggravating  circumstances.  Trial  counsel  may  present  evidence  in  accordance  with  R.C.M. 
l(X)l(bK4)  tending  to  establish  one  or  more  of  the  aggravating  circumstances  in  subsection  (c)  of  this  rule. 

DIscuMlon 

See  also  subsection  (b)(5)  of  this  rule. 


(3)  Evidence  in  extenuation  and  mitigation.  The  accused  shall  be  given  broad  latitude  to  present  evidence 
in  extenuation  and  mitigation. 


Discussion 

See  R.C.M.  l(X)l(c). 


(4)  Necessary  findings.  Death  may  not  be  adjudged  unless  the  members  find: 

(A)  Beyond  a  reasonable  doubt  that  one  or  more  of  the  aggravating  circumstances  under  subsection  (c) 
of  this  rule  existed;  and 
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(B)  That  any  extenuating  or  mitigating  circumstances  are  substantially  outweighed  by  any  aggravating 
circumstances  including  such  circumstances  under  subsection  (c)  of  this  rule  as  the  members  have 
found  existed. 

(5)  Basis  for  findings.  The  findings  in  subsection  (b)(4)  of  this  rule  may  be  based  on  evidence  introduced 
before  or  after  findings  under  R.C.M.  921,  or  both. 

(6)  Instructions.  In  addition  to  the  instructions  required  under  R.C.M.  1005,  the  military  judge  shall  instruct 
the  members  on  such  aggravating  circumstances  under  subsection  (c)  of  this  rule  as  may  be  in  issue  in  the  case, 
and  on  the  requirements  and  procedures  under  subsections  (b)(4).  (5),  (7),  and  (8)  of  this  rule.  The  military 
judge  shall  instruct  the  members  that  they  must  consider  all  evidence  in  extenuation  and  mitigation  before  they 
may  adjudge  death. 

(7)  Voting.  In  closed  session,  before  voting  on  a  sentence,  the  members  shall  vote  b 
separately  on  each  aggravating  circumstance  under  subsection  (c)  of  this  rule  on  which  they 
Death  may  not  be  adjudged  unless  all  members  concur  in  a  finding  of  the  existence  of  at  leas 
circumstance.  After  voting  on  all  the  aggravating  circumstances  on  which  they  have  been  it 
shall  vote  on  a  sentence  in  accordance  with  R.C.M.  1006. 

(8)  Announcement.  If  death  is  adjudged,  the  president  shall,  in  addition  to  complying  with  R.C.M.  1007, 
announce  which  aggravating  circumstances  under  subsection  (c)  of  this  rule  were  found  by  the  members. 

(c)  Aggravating  circumstances.  Death  may  be  adjudged  only  if  the  members  find,  beyond  a  reasonable  doubt, 
one  or  more  of  the  following  aggravating  circumstances; 

(1)  That  the  offense  was  committed  before  or  in  the  presence  of  the  enemy,  except  that  this  circumstance 
shall  not  apply  in  the  case  of  a  violation  of  Article  1 18  or  120; 

Discussion 

See  paragraph  23.  Part  IV.  for  a  definition  of  "before  or  in  the  presence  of  the  enemy." 


cret  written  ballot 
“  been  instructed. 
'  such  aggravating 
:'‘*d.  the  members 


(2)  That  in  committing  the  offense  the  accused  intended  to: 

(A)  Cause  substantial  damage  to  the  national  security  of  the  United  States;  or 

(B)  Cause  substantial  damage  to  a  mission,  system,  or  function  of  the  United  States,  provided  that  this 
subsection  shall  apply  only  if  substantial  damage  to  the  national  security  of  the  United  States  would 
have  resulted  had  the  intended  damage  been  effected; 

(3)  That  the  offense  caused  substantial  damage  to  the  national  security  of  the  United  States,  whether  or  not 
the  accused  intended  such  damage,  except  that  this  circumstance  shall  not  apply  in  the  case  of  a  violation  of 
Article  1 18  or  120; 

(4)  That  the  offense  was  committed  in  such  a  way  or  under  circumstances  that  the  lives  of  persons  other 
than  the  victim,  if  any,  were  unlawfully  and  substantially  endangered,  except  that  this  circumstance  shall  not 
apply  to  a  violation  of  Article  1 20; 

(5)  That  the  accused  committed  the  offense  with  the  intent  to  avoid  hazardous  duty; 

(6)  That,  only  in  the  case  of  a  violation  of  Article  1 18  or  120,  the  offense  was  committed  in  time  of  war 
and  in  territory  in  which  the  United  States  or  an  ally  of  the  United  States  was  then  an  occupying  power  or  in 
which  the  armed  forces  of  the  United  States  were  then  engaged  in  active  hostilities; 

(7)  That,  only  in  the  case  of  a  violation  of  Article  1 18(1). 

(A)  The  accused  was  serving  a  sentence  of  confinement  for  30  years  or  more  or  for  life  at  the  time  of 
the  murder; 

(B)  The  murder  was  committed  while  the  accused  was  engaged  in  the  commission  or  attempted  com¬ 
mission  of  any  robbery,  rape,  aggravated  arson,  sodomy,  burglary,  kidnapping,  mutiny,  sedition,  or 
piracy  of  an  aircraft  or  vessel,  or  was  engaged  in  flight  or  attempted  flight  after  the  commission  or 
attempted  commission  of  any  such  offense; 
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(C)  The  murder  w  "  commuted  tor  the  purpose  of  receiving  money  or  a  thing  of  value; 

(D)  The  accused  procured  another  by  means  of  compulsion,  coercion,  or  a  promise  of  an  advantage,  a 
service,  or  a  thing  of  value  to  commit  the  murder; 

(E)  The  murder  was  committed  with  the  intent  to  avoid  or  to  prevent  lawful  apprehension  or  effect  an 
escape  from  custody  or  confinement; 

(F)  The  victim  was  the  President  of  the  United  States,  the  President-elect,  the  Vice  President,  or.  if  there 
was  no  Vice  President,  the  officer  next  in  the  order  of  succession  to  the  office  of  President  of  the 
United  States,  the  Vice-President-elect,  or  any  individual  who  is  acting  as  President  under  the 
Constitution  and  laws  of  the  United  States,  any  Member  of  Congress  or  Member-of-Congress  elect, 
or  any  judge  of  the  United  States; 

(G)  The  accused  then  knew  that  the  victim  was  any  of  the  following  persons  in  the  execution  of  office: 
a  commissioned,  warrant,  noncommissioned,  or  petty  officer  of  the  armed  services  of  the  United 
States;  a  member  of  any  law  enforcement  or  security  activity  or  agency,  military  or  civilian,  including 
correctional  custody  personnel;  or  any  firefighter; 

(H)  The  murder  was  committed  with  intent  to  obstruct  justice; 

(I)  The  murder  was  preceded  by  the  intentional  infliction  of  substantial  physical  harm  or  prolonged, 
substantial  mental  or  physical  pain  and  suffering  to  the  victim; 

(J)  The  accused  has  been  found  guilty  in  the  same  case  of  another  violation  of  Article  1 18; 

(8)  That  only  in  the  case  of  a  violation  of  Article  1 18(4),  the  accused  was  the  actual  perpetrator  of  the 
killing; 

(9)  That,  only  in  the  case  of  a  violation  of  Article  120: 

(A)  The  victim  was  under  the  age  of  12;  or 

(B)  The  accused  maimed  or  attempted  to  kill  the  victim;  or 

(10)  That,  only  in  the  case  of  a  violation  of  the  law  of  war,  death  is  authorized  under  the  law  of  war  for 
the  offense. 

For  purposes  of  this  rule,  “national  security”  means  the  national  defense  and  foreign  relations  of  the  United 
States  and  specifically  includes:  a  military  or  defense  advantage  over  any  foreign  nation  or  group  of  nations;  a 
favorable  foreign  relations  position;  or  a  defense  posture  capable  of  successfully  resisting  hostile  or  destructive 
action  from  within  or  without. 


Discussion 


Examples  of  substantial  damage  to  the  national  security  of 
the  United  States  include:  impeding  the  performance  of  a  combat 
mission  or  operation;  impeding  the  performance  of  an  important 
mission  in  a  hostile  fire  or  imminent  danger  pay  area  (.see 


U.S.C  §  -110(a));  and  disclosing  military  plans,  capabilities, 
or  intelligence  such  as  to  jeopardize  any  combat  mission  or 
operation  of  the  armed  services  of  the  United  States  or  its  allies 
or  to  materially  aid  an  enemy  of  the  United  States. 


(d)  Spying.  If  the  accused  has  been  found  guilty  of  spying  under  Article  106,  subsections  (a)(2),  (b),  and  (c)  of 
this  rule  and  R.C.M.  1006  and  1007  shall  not  apply.  Sentencing  proceedings  in  accordance  with  R.C.M.  1(X)1 
shall  be  conducted,  but  the  military  judge  shall  announce  that  by  operation  of  law  a  sentence  of  death  has  been 
adjudged. 

(e)  Other  penalties.  Except  for  a  violation  of  Article  106,  when  death  is  an  authorized  punishment  for  an  offense, 
all  other  punishments  authorized  under  R.C.M.  1003  are  also  authorized  for  that  offense,  including  confinement 
for  life,  and  may  be  adjudged  in  lieu  of  the  death  penalty,  subject  to  limitations  specifically  prescribed  in  this 
Manual.  A  sentence  of  death  includes  a  di.shonorable  discharge  or  dismissal,  as  appropriate.  Confinement  is  a 
necessary  incident  of  a  sentence  of  death  but  not  a  part  of  it. 


R.C.M.  1005 


Discussion 

A  sentence  of  death  may  not  be  ordered  executed  until  out  in  the  manner  prescribed  by  the  Secretary  concerned.  See 

approved  by  the  President.  See  R.C.M.  1207.  A  sentence  to  R.C.M.  lll3(dUI). 

death  which  has  been  fmally  ordered  executed  will  be  carried 

Rule  1005.  Instructions  on  sentence 

(a)  In  general.  The  military  judge  shall  give  the  members  appropriate  instructions  on  sentence. 

Discussion 

Instructions  should  be  tailored  to  the  facts  and  circumstances  of  the  individual  case. 

(b)  When  given.  Instructions  on  sentence  shall  be  given  after  arguments  by  counsel  and  before  the  members 
close  to  deliberate  on  sentence,  but  the  military  judge  may.  upon  request  of  the  members,  any  party,  or  sua 
sponte,  give  additional  instructions  at  a  later  time. 

(c)  Requests  for  instructions.  After  presentation  of  matters  relating  to  sentence  or  at  such  other  time  as  the 
military  judge  may  permit,  any  party  may  request  that  the  military  judge  instruct  the  members  on  the  law  as  set 
forth  in  the  request.  The  military  judge  may  require  the  requested  instruction  to  be  written.  Each  party  shall  be 
given  the  opportunity  to  be  heard  on  any  proposed  instruction  on  sentence  before  it  is  given.  The  military  judge 
shall  inform  the  parties  of  the  proposed  action  on  such  requests  before  their  closing  arguments  on  sentence. 

Discussion 

Requests  for  and  objections  to  instructions  should  be  re-  The  military  judge  should  not  identify  the  source  of  any 

solved  at  an  Article  39(a)  session.  Bui  see  R.C.M.  801(e)(1)(c):  instruction  when  addressing  the  members. 

803.  All  written  request  for  instructions  should  be  marked  as 

The  military  judge  is  not  required  to  give  the  specific  appellate  exhibits,  whether  or  not  they  are  given, 
instruction  requested  by  counsel  if  the  maRer  is  adequately 
coveted  in  the  instructions. 


(d)  How  given.  Instructions  on  sentence  shall  be  given  orally  on  the  record  in  the  presence  of  all  parties  and  the 
members.  Written  copies  of  the  instructions,  or  unless  a  party  objects,  portions  of  them,  may  also  be  given  to 
the  members  for  their  use  during  deliberations. 

Discussion 

A  copy  of  any  written  instructions  delivered  to  the  members  should  be  marked  as  an  appellate  exhibit. 

(e)  Required  instructions.  Instructions  on  sentence  shall  include: 

(1)  A  statement  of  the  maximum  authorized  punishment  which  may  be  adjudged  and  of  the  mandatory 
minimum  punishment,  if  any; 

Discussion 

The  maximum  punishment  is  the  lowest  of:  the  total  per-  otherwise  appropriate  instruct  on  lesser  punishments.  See  R.C.M. 

mined  by  the  applicable  paragraph(s)  in  Part  IV  for  each  sep-  1003.  The  members  should  not  be  informed  of  the  basis  for  the 

arate  offense  of  which  the  accused  was  convicted  (see  also  sentence  limitation  or  of  any  sentence  which  might  be  imposed 

R.C.M.  1003  concerning  additional  limits  on  punishments  and  forthe  offense  if  not  limited  as  set  forth  above.  If  an  additional 

additional  punishments  which  may  be  adjudged):  the  jurisdic-  punishment  is  authorized  under  R.C.M.  1003(d),  the  members 

tional  limit  of  the  court-martial  (ree  R.C.M.  201(f)  and  1301(d));  must  be  informed  of  the  basis  for  the  increased  permissible 

or  in  a  rehearing  or  new  or  other  trial  the  punishment  adjudged  punishment. 

by  a  prior  court-martial  or  approved  on  review,  supplemented  A  carefully  drafted  sentence  worksheet  ordinarily  should 

by  the  total  permitted  by  any  charges  not  tried  previously  (see  be  used  and  should  include  reference  to  all  authorized  punish- 

R.C.M.  8l(Kd)).  The  military  judge  may  upon  request  or  when  ments  in  the  ca.se. 
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R.C.M.  1006<d)<3) 


(2)  A  statement  of  the  procedures  for  deliberation  and  voting  on  the  sentence  set  out  in  R.C.M.  1006; 

Discussion 

See  also  R.C.M,  1004  concerning  additional  instructions  required  in  capital  cases. 

(3)  A  Statement  informing  the  members  that  they  are  solely  responsible  for  selecting  an  appropriate  sentence 
and  may  not  rely  on  the  possibility  of  any  mitigating  action  by  the  convening  or  higher  authority;  and 

Discussion 

See  afso  R.C.M.  1002. 

(4)  A  statement  that  the  members  should  consider  all  matters  in  extenuation,  mitigation,  and  aggravation, 
whether  introduced  before  or  after  findings,  and  matters  introduced  under  R.C.M.  1001(b)(1),  (2),  (3)  and  (5). 

Discussion 

For  example,  tailored  instructions  on  sentencing  should  or  other  traits  ot  good  character,  and  any  pretrial  restraint  im- 
bring  attention  to  the  reputation  or  record  of  the  accused  in  the  posed  on  the  accused, 
service  for  good  conduct,  efficiency,  fidelity,  courage,  bravery. 


(f)  Waiver.  Failure  to  object  to  an  instruction  or  to  omission  of  an  instruction  before  the  members  close  to 
deliberate  on  the  sentence  constitutes  waiver  of  the  objection  in  the  absence  of  plain  error.  The  military  judge 
may  require  the  party  objecting  to  specify  in  what  respect  the  instructions  were  improper.  The  parties  shall  be 
given  the  opportunity  to  be  heard  on  any  objection  outside  the  presence  of  the  members. 

Rule  1006.  Deliberations  and  voting  on  sentence 

(a)  In  general.  The  members  shall  deliberate  and  vote  after  the  military  judge  instructs  the  members  on  sentence. 
Only  the  members  shall  be  present  during  deliberations  and  voting.  Superiority  in  rank  shall  not  be  used  in  any 
manner  to  control  the  independence  of  members  in  the  exercise  of  their  judgment. 

(b)  Deliberations.  Deliberations  may  properly  include  full  and  free  discussion  of  the  sentence  to  be  imposed  in 
the  case.  Unless  otherwise  directed  by  the  military  judge,  members  may  take  with  them  in  deliberations  their 
notes,  if  any,  any  exhibits  admitted  in  evidence,  and  any  written  instructions.  Members  may  request  that  the 
court-martial  be  reopened  and  that  portions  of  the  record  be  read  to  them  or  additional  evidence  introduced.  The 
military  judge  may,  in  the  exercise  of  discretion,  grant  such  requests. 

(c)  Proposal  of  sentences.  Any  member  may  propose  a  sentence.  Each  proposal  shall  be  in  writing  and  shall 
contain  the  complete  sentence  proposed.  The  junior  member  shall  collect  the  proposed  sentences  and  submit 
them  to  the  president. 

Discussion 

A  proposal  should  state  completely  each  kind  and.  when  member.  See  R.C.M.  1003(b). 
appropriate,  amount  of  authorized  punishment  proposed  by  that 


(d)  Voting. 

(1)  Duty  of  members.  Each  member  has  the  duty  to  vote  for  a  proper  sentence  for  the  offenses  of  which 
the  court-martial  found  the  accused  guilty,  regardless  of  the  member’s  vote  or  opinion  as  to  the  guilt  of  the 
accused. 

(2)  Secret  ballot.  Proposed  sentences  shall  be  voted  on  by  secret  written  ballot. 

(3)  Procedure. 
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R.C.M.  1006(dK3)(A) 


(A)  Order.  All  members  shall  vote  on  each  proposed  sentence  in  its  entirety  beginning  with  the  least 

severe  and  continuing,  as  necessary,  with  the  next  least  severe,  until  a  sentence  is  adopted  by  the  '  ' 

concurrence  of  the  number  of  members  required  under  subsection  (d)(4)  of  this  rule.  The  process  of 
proposing  sentences  and  voting  on  them  may  be  repeated  as  necessary  until  a  sentence  is  adopted. 

(B)  Counting  votes.  The  junior  member  shall  collect  the  ballots  and  count  the  votes.  The  president  shall 
check  the  count  and  inform  the  other  members  of  the  result. 

Discussion 

A  semence  adopted  by  the  required  number  of  members  may  be  reconsidered  only  in  accordance  with  R.C  M.  1009. 

(4)  Number  of  votes  required. 

(A)  Death.  A  sentence  which  includes  death  may  be  adjudged  only  if  all  members  present  vote  for  that 
sentence. 

Discussion 

See  R.C  M.  1004. 

(B)  Confinement  for  life  or  more  than  10  years.  A  sentence  which  includes  confinement  for  life  or  more 
than  lO  years  may  be  adjudged  only  if  at  least  three-fourths  of  the  members  present  vote  for  that 
sentence. 

(C)  Other.  A  sentence  other  than  those  described  in  subsection  (d)(4)(A)  or  (B)  of  this  rule  may  be 
adjudged  only  if  at  least  two-thirds  of  the  members  present  vote  for  that  sentence. 

Discussion 

In  computing  the  number  of  votes  required  to  adopt  a  would  have  to  concur  to  impose  a  sentence  requiring  a  three- 

sentence,  any  fraction  of  a  vote  is  rounded  up  to  the  next  whole  founhs  vote,  while  at  least  five  would  have  to  concur  to  impose 

number.  For  example,  if  there  are  seven  members,  at  least  six  a  sentence  requiring  a  two-thirds  vote. 


(5)  Mandatory  sentence.  When  a  mandatory  minimum  is  prescribed  under  Article  118  the  members  shall 
vote  on  a  sentence  in  accordance  with  this  rule. 

(6)  Effect  of  failure  to  agree.  If  the  required  number  of  members  do  not  agree  on  a  sentence  after  a  reasonable 
effort  to  do  so,  a  mistrial  may  be  declared  as  to  the  sentence  and  the  case  shall  be  returned  to  the  convening 
authority,  who  may  order  a  rehearing  on  sentence  only  or  order  that  a  sentence  of  no  punishment  be  imposed. 

(e)  Action  after  a  sentence  is  reached.  After  the  members  have  agreed  upon  a  sentence,  the  court-martial  shall 
be  opened  and  the  president  shall  inform  the  military  judge  that  a  sentence  has  been  reached.  The  military  judge 
may,  in  the  presence  of  the  parties,  examine  any  writing  which  the  president  intends  to  read  to  announce  the 
sentence  and  may  assist  the  members  in  putting  the  sentence  in  proper  form.  Neither  that  writing  nor  any  oral 
or  written  clarification  or  discussion  concerning  it  shall  constitute  announcement  of  the  sentence. 

Discussion 

Ordinarily  a  sentence  worksheet  should  be  provided  to  the  counsel  should  be  permitted  to  examine  the  worksheet  and  to 

members  as  an  aid  to  putting  the  sentence  in  proper  form.  See  be  heard  on  any  Instructions  the  military  judge  may  give. 

Appendix  1 1  for  a  format  for  forms  of  sentences.  If  a  sentence  The  president  should  not  disclose  any  specific  number  of 

worksheet  has  been  provided,  the  military  judge  should  examine  votes  for  or  against  any  sentence. 

it  before  the  president  announces  the  sentence.  If  the  military  If  the  sentence  is  ambiguous  or  apparently  illegal,  see 

judge  intertds  to  instruct  the  members  after  such  examination.  R.C.M.  1009. 
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R.C.M.  1009(c)<2)(B) 


Rule  1007.  Announcement  of  sentence 

(a)  In  general.  The  sentence  shall  be  announced  by  the  president  or.  in  a  court-martial  composed  ot  a  military 
judge  alone,  by  the  military  judge,  in  the  presence  of  all  parties  promptly  after  it  has  been  determined. 

Discussion 

See  Appendix  1 1 .  which  no  instmclions  were  given  and  which  is  nol  lisied  on  a 

An  element  of  a  sentence  adjudged  by  members  about  sentence  worksheet  is  not  proper 


(b)  Erroneous  announcement.  If  the  announced  sentence  is  not  the  one  actually  determined  by  the  court-martial, 
the  error  may  be  corrected  by  a  new  announcement  made  before  the  record  of  trial  is  authenticated  and  forwarded 
to  the  convening  authority.  This  action  shall  not  constitute  reconsideration  of  the  sentence.  If  the  court-martial 
has  been  adjourned  before  the  error  is  discovered,  the  military  judge  may  call  the  court-martial  into  session  to 
correct  the  announcement. 


Discussion 

For  pnxredures  governing  reconsideration  of  the  sentence.  the  record  is  authenticated  and  forwarded  to  the  convening 
see  R.C.M.  t009.  See  also  R.C.M.  t  i02  concerning  the  action  authority, 
to  be  taken  if  the  error  in  the  announcement  is  discovered  after 


(c)  Polling  prohibited.  Except  as  provided  in  Mil.  R.  Evid.  606.  members  may  not  otherwise  be  questioned 
about  their  deliberations  and  voting. 

Rule  1008.  Impeachment  of  sentence 

A  sentence  which  is  proper  on  its  face  may  be  impeached  only  when  extraneous  prejudicial  information  was 
improperly  brought  to  the  attention  of  a  member,  outside  influence  was  improperly  brought  to  bear  upon  any 
member,  or  unlawful  command  influence  was  brought  to  bear  upon  any  member. 

Discussion 

See  R.C.M.  923  Discussion  concerning  impeachment  of  findings. 


Rule  1009.  Reconsideration  of  sentence 

(a)  Time  for  reconsideration.  Subject  to  this  rule,  a  sentence  may  be  reconsidered  by  the  members  or  the  military 
judge  who  reached  it  at  any  time  before  the  record  of  trial  is  authenticated. 

(b)  Limitations.  After  a  sentence  has  been  announced,  it  may  not  be  increased  upon  reconsideration  unless  the 
sentence  announced  was  less  than  the  mandatory  minimum  prescribed  for  an  offense  of  which  the  accused  has 
been  found  guilty. 

(c)  Initiation  of  reconsideration. 

(1)  fly  members.  Any  member  may  propose  that  a  sentence  reached  by  the  members  be  reconsidered. 

(2)  fly  military  judge. 


'  \ 


(A)  Adjudged  by  military  judge.  The  military  judge  may  initiate  reconsideration  of  a  sentence  adjudged 
by  that  military  judge. 


(B)  Reached  by  members.  When  a  sentence  reached  by  members  is  ambiguous  or  apparently  illegal,  the 
military  judge  shall  bring  the  matter  to  the  attention  of  the  members  if  the  matter  is  discovered  before 
the  court-martial  is  adjourned.  If  the  matter  is  discovered  after  adjournment,  the  military  judge  may 
call  a  session  for  reconsideration  and  proceed  in  accordance  with  subsection  (d)  of  this  rule,  or  may 
bring  the  matter  to  the  attention  of  the  convening  authority. 
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R.C.M.  1009(cK3) 


Discussion 

If  the  ambiguity  or  illegalily  is  discovered  before  the  sen-  see  R.C.M.  l(X)7(b).  See  R.C.M  804  and  805  concerning 
tence  is  announced,  see  also  R.C.M.  1006.  If  the  ambiguity  or  persons  required  to  be  present, 
apparent  illegality  is  the  result  of  an  erroneous  announcement. 


(3)  By  convening  authority.  When  a  sentence  adjudged  by  the  court-martial  is  ambiguous  or  apparently 
illegal,  the  convening  authority  may  return  the  matter  to  the  court-martial  for  clarification  or  may  approve  a 
sentence  no  more  severe  than  the  legal,  unambiguous  portions  of  the  adjudged  sentence. 

(d)  Procedure  with  members. 

(1)  Instructions.  When  a  sentence  has  been  reached  by  members  and  reconsideration  has  been  initiated 
under  subsection  (c)  of  this  rule,  the  military  judge  shall  instruct  the  members  on  the  procedure  for  reconsideration. 

(2)  Voting.  The  members  shall  vote  by  secret  written  ballot  in  closed  session  whether  to  reconsider  a  sentence 
already  reached  by  them. 

(3)  Number  of  votes  required. 

(A)  With  a  view  to  increasing.  Subject  to  subsection  (b)  of  this  rule,  members  may  reconsider  a  sentence 
with  a  view  of  increasing  it  only  if  at  least  a  majority  vote  for  reconsideration. 

(B)  With  a  view  to  decreasing.  Members  may  reconsider  a  sentence  with  a  view  to  decreasing  it  only  if: 


(i)  In  the  case  of  a  sentence  which  includes  death,  at  least  one  member  votes  to  reconsider; 


(ii)  In  the  case  of  a  sentence  which  includes  confinement  for  life  or  more  than  10  years,  more  than 
one-fourth  of  the  members  vote  to  reconsider;  or 


(iii)  In  the  case  of  any  other  sentence,  more  than  one-third  of  the  members  vote  to  reconsider. 


Discussion 


After  a  sentence  has  been  adopted  by  secret  ballot  vote  in 
closed  session,  no  other  vote  may  be  taken  on  the  sentence 
unless  a  vote  to  reconsider  succeeds. 

For  example  if  six  of  nine  (two-thirds)  members  adopt  a 
sentence,  a  vote  of  at  least  five  would  be  necessary  to  reconsider 


to  increase  it:  four  would  have  to  vote  to  reconsider  in  order 
to  decrease  it.  If  seven  of  nine  (three -fourths)  members  is  re¬ 
quired  to  adopt  a  sentence,  a  vote  of  at  least  five  would  be 
necessary  to  reconsider  to  increase  it.  while  three  would  be 
necessary  to  reconsider  to  decrease  It. 


(4)  Successful  vote.  If  a  vote  to  reconsider  a  sentence  succeeds,  the  procedures  in  R.C.M.  1006  shall  apply. 

Rule  1010.  Advice  concerning  post-trial  and  appellate  rights 

(a)  Advice.  In  each  general  and  special  court-martial,  after  the  sentence  is  announced  and  before  the  court-martial 
is  adjourned,  the  military  judge  shall  inform  the  accused  of: 

(1)  The  right  to  submit  matters  to  the  convening  authority  to  consider  before  taking  action; 

(2)  The  right  to  appellate  review,  as  applicable,  and  the  effect  of  waiver  or  withdrawal  of  such  rights; 

(3)  The  right  to  apply  for  relief  from  the  Judge  Advocate  General  if  the  case  is  not  reviewed  by  a  Court  of 
Military  Review;  and 

(4)  The  right  to  the  advice  and  assistance  of  counsel  in  the  exercise  of  the  foregoing  rights  or  any  decision 
to  waive  them. 

(b)  Inquiry.  After  compliance  with  subsection  (a)  of  this  rule,  the  military  judge  shall  inquire  of  the  accused  to 
ensure  that  the  accused  understands  the  advice. 
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Rule  1011.  Adlournment 

The  military  judge  may  adjourn  the  court-martial  at  the  end  of  the  trial  of  an  accused  or  proceed  to  trial  of 
other  cases  referred  to  that  court-martial.  Such  an  adjournment  may  be  for  a  definite  or  indefinite  period. 

Discussion 

A  court-martial  arid  its  personnel  have  certain  powers  and  502(d)(5)  Discussion  (F);  502(d)(6)  Discussion  (E);  808;  I007; 
responsibilities  following  the  trial.  See.  for  example.  R.C.M.  I009:  Chapter  XI. 


CHAPTER  XI.  POST-TRIAL  PROCEDURE 


Rule  1101.  Report  of  result  of  trial;  post-trial  restraint;  deferment  of  confinement 

(a)  Report  of  the  result  of  trial.  After  final  adjournment  of  the  court-martial  in  a  case,  the  trial  counsel  shall 
promptly  notify  the  accused’s  immediate  commander,  the  convening  authority  or  the  convening  authority’s 
designee,  and,  if  appropriate,  the  officer  in  charge  of  the  confinement  facility  of  the  findings  and  sentence. 

(b)  Post-trial  confinement. 

(1)  In  general.  An  accused  may  be  placed  in  post-trial  confinement  if  the  sentence  adjudged  by  the  court- 
martial  includes  death  or  confinement. 

(2)  Who  may  order  confinement.  Unless  limited  by  superior  authority,  a  commander  of  the  accused  may 
order  the  accused  into  post-trial  confinement  when  post-trial  confinement  is  authorized  under  subsection  (b)(  I ) 
of  this  rule.  A  commander  authorized  to  order  post-trial  confinement  under  this  subsection  may  delegate  this 
authority  to  the  trial  counsel. 


Discussion 

The  commander  may  release  the  accused,  order  confine-  finement  begins  lo  run  on  the  date  it  is  adjudged  unless  it  is 

ment.  or  order  other  appropriate  restraint.  Regardless  whether  deferred  under  subsection  (c)  of  this  rule.  See  Article  S7. 

the  accused  is  ordered  into  confinement,  a  sentence  to  con- 


(3)  Confinement  on  other  grounds.  Nothing  in  this  rule  shall  prohibit  confinement  of  a  person  after  a  court- 
martial  on  proper  grounds  other  than  the  offenses  for  which  the  accused  was  tried  at  that  court-martial. 

Discussion 

See  R.C.M.  304,  305,  and  paragraph  5b(2),  Part  V,  for  other  grounds  for  confinement. 

(c)  Deferment  of  confinement. 


(1)  In  general.  Deferment  of  a  sentence  to  confinement  is  a  postponement  of  the  service  and  of  the  running 
of  the  sentence. 


Discussion 

Deferment  is  not  suspension  of  the  sentence  or  a  form  of  clemency. 


(2)  Who  may  defer.  The  convening  authority  or,  if  the  accused  is  no  longer  in  the  convening  authority’s 
jurisdiction,  the  officer  exercising  general  court-martial  jurisdiction  over  the  command  to  which  the  accused  is 
assigned,  may,  upon  written  application  of  the  accused,  at  any  time  after  the  adjournment  of  the  court-martial, 
defer  the  accused’s  service  of  a  sentence  to  confinement  which  has  not  been  ordered  executed. 


(3)  Action  on  deferment  request.  The  authority  acting  on  the  deferment  request  may.  in  that  authority’s 
discretion,  defer  service  of  a  sentence  to  confinement.  The  accused  shall  have  the  burden  to  show  that  the 
interests  of  the  accused  and  the  community  in  release  outweigh  the  community’s  interests  in  confinement.  Factors 
that  the  authority  acting  on  a  deferment  request  may  consider  in  determining  whether  to  grant  the  deferment 
request  include:  the  probability  of  the  accused’s  flight;  the  probability  of  the  accused’s  commission  of  other 
offenses,  intimidation  of  witnesses,  or  interference  with  the  administration  of  justice;  the  nature  of  the  offenses 
(including  the  effect  on  the  victim)  of  which  the  accused  was  convicted;  the  sentence  adjudged;  the  command's 
immediate  need  for  the  accused;  the  effect  of  deferment  on  good  order  and  discipline  in  the  command;  and  the 
accused’s  character,  mental  condition,  family  situation,  and  service  record.  The  decision  of  the  authority  acting 
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on  the  deferment  shall  be  subject  to  Judicial  review  only  for  abuse  of  discretion.  The  action  of  the  convening 
authority  shall  be  written  and  a  copy  shall  be  provided  to  the  accused. 

Discussion 

The  deferment  request  and  the  aciion  on  the  requoNi  must  be  attached  ut  (he  reeurd  ot  trial  .Sir  R  I'  M  I  lIlfihK  ti(l)i 

(4)  Orders.  The  action  granting  deferment  shall  be  reported  in  the  convening  authority  's  action  under  R.C  M 

1 107(f)(4)(H)  and  shall  include  the  date  of  the  action  on  the  request  when  it  occurs  prior  to  or  concurrently  with 
the  action.  Action  granting  deferment  after  the  convening  authority's  action  under  R.C.M,  1 107  shall  be  reported 
in  orders  under  R.C.M.  1 1 14  and  included  in  the  record  of  trial. 

(5)  Restraint  when  deferment  is  I’ranted.  When  deferment  of  confinement  is  granted,  no  form  of  restraint 
or  other  limitation  on  the  accused's  liberty  may  be  ordered  as  a  substitute  form  of  punishment.  An  accused  may. 
however,  be  restricted  to  specified  limits  or  conditions  may  be  placed  on  the  accused's  liberty  during  the  period 
of  deferment  for  any  other  proper  reason,  including  a  ground  for  restraint  under  R.C.M.  304. 

(6)  End  of  deferment.  Deferment  of  a  sentence  to  confinement  ends  when; 

(A)  The  convening  authority  takes  action  under  R.C.M.  1 107.  unless  the  convening  authority  specifies 
in  the  action  that  service  of  confinement  after  the  aciion  is  deferred; 

(B)  The  confinement  is  suspended; 

(C)  The  deferment  expires  by  its  own  terms;  or 

(D)  The  deferment  is  otherwise  rescinded  in  accordance  with  subsection  (c)(7)  of  this  rule. 

Deferment  of  confinement  may  not  continue  after  the  conviction  is  final  under  R.C.M.  1209. 

Discussion 

A  sentence  to  confinement  which  has  been  ordered  exe-  as  appropriate.  When  the  convening  authority  has  specified  in 

cuted  may  not  be  deferred  When  the  sentence  is  ordered  ex-  the  action  that  confinement  will  be  deferred  after  the  action, 

ecuted,  the  confmemeni  may  be  suspended  but  may  not  be  the  deferment  may  not  be  lerminalcd.  except  under  subsections 

further  deferred.  Deferment  and  suspension  of  confinement  can-  (6)(Bl.  (Cl.  or  (D).  until  the  conviction  Is  final  under  R  C.M. 

not  exist  concurrenlly  When  deferment  of  confinement  ends.  1209 

the  sentence  to  confinement  begins  to  run  or  resumes  running. 


(7)  Rescission  of  deferment. 

(A)  Who  may  rescind.  The  authority  who  granted  the  deferment  or,  if  the  accused  is  no  longer  within 
that  authority's  jurisdiction,  the  officer  exercising  general  court-martial  jurisdiction  over  the  command 
to  which  the  accused  is  assigned,  may  rescind  the  deferment, 

(B)  Action.  Deferment  of  confinement  may  be  rescinded  when  additional  information  is  presented  to  a 
proper  authority  which,  when  considered  with  ail  other  information  in  the  case,  that  authority  finds, 
in  that  authority's  dtscrelton.  is  grounds  for  denial  of  deferment  under  subsection  (c)(3)  of  this  rule. 
The  accused  shall  promptly  be  informed  of  the  basis  for  the  rescission  and  of  the  right  to  submit 
written  matters  in  the  accused's  behalf  and  to  request  that  the  rescission  be  reconsidered.  However, 
the  accused  may  be  required  to  serve  the  sentence  to  confinement  pending  this  action. 

(C)  Execution.  When  deferment  is  rescinded  after  the  convening  authority's  action  under  R.C.M.  1 107. 
the  confinement  may  be  ordered  executed.  However,  no  such  order  may  be  issued  within  7  days  of 
notice  of  the  rescission  to  the  accused  under  subsection  (c)(7)(B)  of  this  rule,  to  afford  the  accused 
an  opportunity  to  respond.  The  authority  rescinding  the  deferment  may  extend  this  period  for  good 
cause  shown.  The  accused  shall  be  credited  with  any  confinement  actually  served  during  this  periixl. 

(D)  Orders.  Rescission  of  a  deferment  before  or  concurrently  with  the  initial  action  in  the  case  shall  be 
reported  in  the  action  under  R.C.M.  1 107(f)(4)(H),  which  action  shall  include  the  dates  of  the  granting 
of  the  deferment  and  the  rescission.  Rescission  of  a  deferment  after  the  convening  authority's  action 
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shall  be  reported  in  supplementary  orders  in  accordance  with  R.C.M.  1 1 14  and  shall  state  whether 
the  approved  period  of  confinement  is  to  be  executed  or  whether  all  or  part  of  it  is  to  be  suspended. 

Discussion 

See  Appendix  16  for  forms. 


Rule  1102.  Post-triai  sessions. 

(a)  In  general.  Post-trial  sessions  may  be  proceedings  in  revision  or  Article  39(a)  sessions.  Such  sessions  may 
be  directed  by  the  military  judge  or  the  convening  authority  in  accordance  with  this  rule. 

(b)  Purpose. 

(1)  Proceedings  in  revision.  Proceedings  in  revision  may  be  directed  to  correct  an  apparent  error,  omission, 
or  improper  or  inconsistent  action  by  the  court-martial,  which  can  be  rectified  by  reopening  the  proceedings 
without  material  prejudice  to  the  accused. 


Discussion 


Because  the  action  at  a  proceeding  in  revision  is  corrective, 
a  proceeding  in  revision  may  not  be  conducted  for  the  purpose 
of  presenting  additional  evidence. 

Examples  when  a  proceeding  in  revision  is  appropriate 
itKiude:  correction  of  an  ambiguous  or  apparently  illegal  action 


by  the  court-martial:  inquiry  into  the  terms  of  a  pretrial  agree¬ 
ment.  and  inquiry  to  establish  the  accused's  awareness  of  certain 
rights. 

See  also  R.C.M.  1104(d)  concerning  correction  of  the 
record  by  certificate  of  correction. 


(2)  Article  39(a)  sessions.  An  Article  39(a)  session  under  this  rule  may  be  called  for  the  purpose  of  inquiring 
into,  and,  when  appropriate,  resolving  any  matter  which  arises  after  trial  and  which  substantially  affects  the  legal 
sufficiency  of  any  findings  of  guilty  or  the  sentence. 

Discussion 

For  example,  an  Article  39(a)  session  may  be  called  to  examine  allegations  of  misconduct  by  a  member  or  by  counsel 


(c)  Matters  not  subject  to  post-trial  sessions.  Post-trial  sessions  may  not  be  directed; 

(1)  For  reconsideration  of  a  finding  of  not  guilty  of  any  specification,  or  a  ruling  which  amounts  to  a  finding 
of  not  guilty; 

(2)  For  reconsideration  of  a  finding  of  not  guilty  of  any  charge,  unless  the  record  shows  a  finding  of  guilty 
under  a  specification  laid  under  that  charge,  which  sufficiently  alleges  a  violation  of  some  article  of  the  code; 
or 


(3)  For  increasing  the  severity  of  the  sentence  unless  the  sentence  prescribed  for  the  offense  is  mandatory. 

(d)  When  directed.  The  military  judge  may  direct  a  post-trial  session  any  time  before  the  record  is  authenticated. 
The  convening  authority  may  direct  a  post-trial  session  any  time  before  the  convening  authority  takes  initial 
action  on  the  case  or  at  such  later  time  as  the  convening  authority  is  authorized  to  do  so  by  a  reviewing  authority, 
except  that  no  proceeding  in  revision  may  be  held  when  any  part  of  the  sentence  has  been  ordered  executed. 

(e)  Procedure. 

(1)  Personnel.  The  requirements  of  R.C.M.  505  and  805  shall  apply  at  post-trial  sessions  except  that — 

(A)  For  a  proceeding  in  revision,  if  trial  was  before  members  and  the  matter  subject  to  the  proceeding 
in  revision  requires  the  presence  of  members: 

(i)  The  absence  of  any  members  does  not  invalidate  the  proceedings  if.  in  the  case  of  a  general  court- 
martial,  at  least  five  members  are  present,  or.  in  the  case  of  a  special  court-martial,  at  least  three  members  are 
present;  and 
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(ii)  A  different  military  judge  may  be  detailed,  subject  to  R.C.M.  502(c)  and  902,  if  the  military  judge 
who  presided  at  the  earlier  proceedings  is  not  reasonably  available. 

(B)  For  an  Article  39(a)  session,  a  different  military  judge  may  be  detailed,  subject  to  R.C.M.  502(0 
and  902,  for  good  cause. 

(2)  Action.  The  military  judge  shall  take  such  action  as  may  be  appropriate,  including  appropriate  instructions 
when  members  are  present.  The  members  may  deliberate  in  closed  session,  if  necessary,  to  determine  what 
corrective  action,  if  any,  to  take. 

(3)  Record.  All  post-trial  sessions,  except  any  deliberations  by  the  members,  shall  be  held  in  open  session. 
The  record  of  the  post-trial  sessions  shall  be  prepared,  authenticated,  and  served  in  accordance  with  R.C.M. 
1 103  and  1 104  and  shall  be  included  in  the  record  of  the  prior  proceedings. 

Rule  1103.  Preparation  of  record  of  trial 

(a)  In  general.  Each  general,  special,  and  summary  court-martial  shall  keep  a  separate  record  of  the  proceedings 
in  each  case  brought  before  it. 

(b)  General  courts-martial. 

(1)  Responsibility  for  preparation.  The  trial  counsel  shall; 

(A)  Under  the  direction  of  the  military  judge,  cause  the  record  of  trial  to  be  prepared;  and 


(B)  Under  regulations  prescribed  by  the  Secretary  concerned,  cause  to  be  retained  stenographic  oi  other 
notes  or  mechanical  or  electronic  recordings  from  which  the  record  of  trial  was  prepared. 

(2)  Contents. 

(A)  In  general.  The  record  of  trial  in  each  general  court-martial  shall  be  separate,  complete,  and  inde¬ 
pendent  of  any  other  document. 

(B)  Verbatim  transcript  required.  Except  as  otherwise  provided  in  subsection  (j)  of  this  rule,  the  record 
of  trial  shall  include  a  verbatim  written  transcript  of  all  sessions  except  sessions  closed  for  deliberations 
and  voting  when; 

(i)  Any  part  of  the  sentence  adjudged  exceeds  that  which  may  be  adjudged  by  a  special  court-martial; 

(ii)  A  bad-conduct  discharge  has  been  adjudged. 

Discussion 

A  verbatim  (ranschpl  includes:  all  proceedings  including  Conferences  under  R  C  M  S02  need  not  be  recorded,  but 

sidebar  conferences,  argumenrs  of  counsel,  and  rulings  and  matters  agreed  upon  at  such  conferences  must  be  included  in 

irtsiruciions  by  the  military  judge;  matter  which  the  military  the  record. 

judge  orders  stricken  from  the  record  or  disregarded;  and  when  If  testimony  is  given  through  an  interpreter,  a  verbatim 

aiecordisamended  in  revision  proceedings  (reeR.C.M.  1102).  transcript  must  so  reflect 
the  part  of  the  original  record  changed  and  the  changes  made, 
without  physical  alteration  of  the  original  record 


(C)  Verbatim  transcript  not  required.  If  a  verbatim  transcript  is  not  required  under  subsection  (b)(2)(B) 
of  this  rule,  a  summarized  report  of  the  proceedings  may  be  prepared  instead  of  a  verbatim  transcript. 

Discussion 

See  also  R  C  M  VlOti)  concerning  guilty  plea  inquiries 

(D)  Other  matters.  In  addition  to  the  matter  required  under  subsection  (b)(2)(B)  or  (b)(2)(C)  of  this  rule, 
a  complete  record  shall  include; 
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(ii)  A  copy  of  the  convening  order  and  any  amending  order(s); 

(iii)  The  request,  if  any,  for  trial  by  military  judge  alone,  or  that  the  membership  of  the  court-martial 
include  enlisted  persons,  and,  when  applicable,  any  statement  by  the  convening  authority  required  under  R.C.M, 
201(0(2)(B)(ii)  or  503(a)(2);  and 

(iv)  Exhibits,  or,  with  the  permission  of  the  military  judge,  copies,  photographs,  or  descriptions  of 
any  exhibits  which  were  received  in  evidence  and  any  appellate  exhibits. 

(3)  Matters  attached  to  the  record.  The  following  matters  shall  be  attached  to  the  record: 

(A)  If  not  used  as  exhibits — 

(i)  The  report  of  investigation  under  Article  32,  if  any; 

(ii)  The  staff  judge  advocate’s  pretrial  advice  under  Article  34,  if  any;  and 

(iii)  If  the  trial  was  a  rehearing  or  new  or  other  trial  of  the  case,  the  record  of  the  former  hearing(s); 

(iv)  Written  special  findings,  if  any,  by  the  military  judge; 

(B)  Exhibits  or,  with  the  permission  of  the  military  judge,  copies,  photographs,  or  descriptions  of  any 
exhibits  which  were  marked  for  and  referred  to  on  the  record  but  not  received  in  evidence; 

(C)  Any  matter  filed  by  the  accused  under  R.C.M.  1 105,  or  any  written  waiver  of  the  right  to  submit 
such  matter; 

(D)  Any  deferment  request  and  the  action  on  it; 

(E)  Explanation  for  any  substitute  authentication  under  R.C.M.  1 104(a)(2)(B); 

(F)  Explanation  for  any  failure  to  serve  the  record  of  trial  on  the  accused  under  R.C.M.  1 104(b); 

(G)  The  post-trial  recommendation  of  the  staff  judge  advocate  or  legal  officer  and  proof  of  service  on 
defense  counsel  in  accordance  with  R.C.M.  1106(0(1); 

(H)  Any  response  by  defense  counsel  to  the  post-trial  review; 

(I)  Recommendations  and  other  papers  relative  to  clemency; 

(J)  Any  statement  why  it  is  impracticable  for  the  convening  authority  to  act; 

(K)  Conditions  of  suspension,  if  any,  and  proof  of  service  on  probationer  under  R.C.M.  1 108; 

(L)  The  certificate  of  a  medical  officer  concerning  the  physical  condition  of  an  accused  sentenced  to 
confinement  on  bread  and  water  or  diminished  rations; 

(M)  Any  waiver  or  withdrawal  of  appellate  review  under  R.C.M.  1 1 10;  and 

(N)  Records  of  any  proceedings  in  connection  with  vacation  of  suspension  under  R.C.M.  1109. 

(c)  Special  courts-martial. 

(1)  Involving  a  bad-conduct  discharge.  The  requirements  of  subsections  (b)(1).  (b)(2)(A),  (b)(2)(B),  (b)(2)(D), 
and  (b)(3)  of  this  rule  shall  apply  in  a  special  court-martial  in  which  a  bad-conduct  discharge  has  been  adjudged. 

(2)  Not  involving  a  bad-conduct  discharge.  If  the  special  court-martial  resulted  in  findings  of  guilty  but  a 
bad-conduct  discharge  was  not  adjudged,  the  requirements  of  subsections  (b)(1),  (b)(2)(C),  (b)(2)(D),  and 
(b)(3)(A)-(F)  and  (I)-(N)  of  this  rule  shall  apply. 

(d)  Summary  courts-martial.  The  summary  court-martial  record  of  trial  shall  be  prepared  as  prescribed  in  R.C.M. 
1305. 

(e)  Acquittal;  termination  prior  to  findings.  Notwithstanding  subsections  (b),  (c)  and  (d)  of  this  rule,  if  the 
proceedings  resulted  in  an  acquittal  of  all  charges  and  specifications  or  the  proceedings  were  terminated  by 
withdrawal,  mistrial,  or  dismissal  before  findings,  the  record  may  consist  of  the  original  charge  sheet,  a  copy 
of  the  convening  order  and  amending  orders  (if  any),  and  sufficient  information  to  establish  jurisdiction  over 
the  accused  and  the  offenses  (if  not  shown  on  the  charge  sheet). 


Discussions 


The  notes  or  recordings  of  court-martial  proceedings  de-  be  necessary  for  the  trial  of  another  accused  in  a  related  case, 

scribed  in  this  subsection  should  be  retained  if  leinstitution  and  See  R.C.M.  905(g)  and  914. 

re-referral  of  the  affected  charges  is  likely  or  when  they  may 


(0  Loss  of  notes  or  recordings  of  the  proceedings.  If,  because  of  loss  of  recordings  or  notes,  or  other  reasons, 
a  verbatim  transcript  cannot  be  prepared  when  required  by  subsection  (b)(2)(B)  or  (c)(1)  of  this  rule,  a  record 
which  meets  the  requirements  of  subsection  (b)(2)(C)  of  this  rule  shall  be  prepared,  and  the  convening  authority 
may; 

(1)  Approve  only  so  much  of  the  sentence  which  could  be  adjudged  by  a  special  court-martial,  except  that 
no  bad-conduct  discharge  may  be  approved;  or 

(2)  Direct  a  rehearing  as  to  any  offense  of  which  the  accused  was  found  guilty  if  the  finding  is  supported 
by  the  summary  of  the  evidence  contained  in  the  record,  provided  that  the  court-martial  in  a  rehearing  may  not 
adjudge  any  sentence  in  excess  of  that  adjudged  by  the  earlier  court-martial. 

(g)  Copies  of  the  record  of  trial. 

(1)  General  and  special  courts-martial. 

(A)  In  general,  in  general  and  special  courts-martial  which  require  a  verbatim  transcript  under  subsections 
(b)  or  (c)  of  this  rule,  the  trial  counsel  shall  cause  to  be  prepared  an  original  and  four  copies  of  the 
record  of  trial.  In  all  other  general  and  special  courts-martial  the  trial  counsel  shall  cause  to  be 
prepared  an  original  and  one  copy  of  the  record  of  trial. 

Discussion 

In  a  joint  or  common  (rial  an  additional  copy  of  the  record  must  be  prepared  for  each  accused.  See  R.C.M.  1 104(b). 


(B)  Additional  copies.  The  convening  or  higher  authority  may  direct  that  additional  copies  of  the  record 
of  trial  of  any  general  or  special  court-martial  be  prepared. 

(2)  Summary  courts-martial.  Copies  of  the  summary  court-martial  record  of  trial  shall  be  prepared  as 
prescribed  in  R.C.M.  1305(b). 

(h)  Security  classification.  If  the  record  of  trial  contains  matter  which  must  be  classified  under  applicable  security 
regulations,  the  trial  counsel  shall  cause  a  proper  security  classification  to  be  assigned  to  the  record  of  trial  and 
on  each  page  thereof  on  which  classified  material  appears. 

DiscuMion 

See  R.C.M.  ll04<b)<IKD)  concerning  the  disposition  of  records  of  trial  requiring  security  protection. 


(i)  Examination  and  correction  before  authentication. 

(I)  General  and  special  courts-martial. 

(A)  Examination  and  correction  by  trial  counsel.  In  general  and  special  courts-martial,  the  trial  counsel 
shall  examine  the  record  of  trial  before  authentication  and  cause  those  changes  to  be  made  which 
are  necessary  to  report  the  proceedings  accurately.  The  trial  counsel  shall  not  change  the  record  after 
authentication. 


Discussion 


The  trial  counsel  may  personally  correct  and  initial  the 
necessary  changes  or.  if  major  changes  are  necessary,  direct 
the  reporter  to  rewrite  the  entire  record  or  the  portion  of  the 
record  which  is  defective. 


The  trial  counsel  must  ensure  that  the  reporter  makes  a 
true,  complete,  and  accurate  record  of  the  proceedings  such 
that  the  record  will  meet  the  applicable  requirem  .s  of  this 
rale. 


N-m 
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(B)  Examination  by  defense  counsel.  Except  when  unreasonable  delay  will  result,  the  trial  counsel  shall 
permit  the  defense  counsel  to  examine  the  record  before  authentication. 

Discussion 

It  the  defense  counsel  discovers  errors  or  omissions  m  the  The  defense  counsel  should  he  granted  reasonable  access 

record,  the  defense  counsel  may  suggest  to  the  trial  counsel  lo  the  rept>rter  s  notes  and  tapes  to  taciliiaie  the  examination 

appropriate  changes  to  make  the  record  accurate,  forward  for  o|  the  record 

attachment  to  the  record  under  Article  38(c)  any  objections  to  A  suitable  noiatu>n  that  the  detense  ciHinsel  has  examined 

the  record,  or  bnng  any  suggestions  for  correction  of  the  record  the  record  should  be  made  on  the  authentication  page  Set 

to  the  attention  of  the  person  who  authenticates  the  record.  Appendix  1.^  iir  14  tor  sample  torms 


(2)  Summary  courts-martial.  The  summary  court-martial  shall  examine  and  correct  the  summary  court- 
martial  record  of  trial  as  prescribed  in  R.C.M.  1305(a). 

(j)  Videotape  and  similar  records. 

(1)  Recording  proceedings.  If  authorized  by  regulations  of  the  Secretary  concerned,  general  and  special 
courts-martial  may  be  recorded  by  videotape,  audiotape,  or  similar  material  from  which  sound  or  sound  and 
visual  images  may  be  reproduced  to  accurately  depict  the  entire  court-martial.  Such  means  of  recording  may  be 
used  in  lieu  of  recording  by  a  qualified  court  reporter,  when  one  is  required,  subject  to  this  rule. 

(2)  Preparation  of  written  record.  When  the  court-martial,  or  any  part  of  it.  is  recorded  by  videotape, 
audiotape,  or  similar  material  under  subsection  (j)(l)  of  this  rule,  a  written  transcript  or  summary  as  required  in 
subsection  (b)(2)(A),  (b)(2)(B).  (b)(2)(C).  or  (c)  of  this  rule,  as  appropriate,  shall  be  prepared  in  accordance 
with  this  rule  and  R.C.M.  1 104  before  the  record  is  forwarded  under  R.C.M.  1 104(e).  unless  military  exigencies 
prevent  transcription. 

(3)  Military  exigency.  If  military  exigency  prevents  preparation  of  a  written  transcript  or  summary,  as 
required,  and  when  the  coun-martial  has  been  recorded  by  videotape,  audiotape,  or  similar  material  under 
subsection  (j)(  1)  of  this  rule,  the  videotape,  audiotape,  or  similar  material,  together  with  the  matters  in  subsections 
(b)(2)(D)  and  (b)(3)  of  this  rule  shall  be  authenticated  and  forwarded  in  accordance  with  R.C.M.  1 104,  provided 
that  in  such  case  the  convening  authority  shall  cause  to  be  attached  to  the  record  a  statement  of  the  reasons  why 
a  written  record  could  not  be  prepared,  and  provided  further  that  in  such  case  the  defense  counsel  shall  be  given 
reasonable  opportunity  to  listen  to  or  to  view  and  listen  to  the  recording  whenever  defense  counsel  is  otherwise 
entitled  to  examine  the  record  under  these  rules.  Subsection  (g)  of  this  rule  shall  not  apply  in  case  of  military 
exigency  under  this  subsection. 

(4)  Further  review. 

(A)  Cases  reviewed  by  the  Court  of  Military  Review.  Before  review,  if  any,  by  a  Court  of  Military 
Review  of  a  case  in  which  the  record  includes  an  authenticated  recording  prepared  under  subsection 
(j)(3)  of  this  rule,  a  complete  written  transcript  shall  be  prepared  and  certified  as  accurate  in  accordance 
with  regulations  of  the  Secretary  concerned.  The  authenticated  recording  shall  be  retained  for  ex¬ 
amination  by  appellate  authorities. 

(B)  Cases  not  reviewed  by  the  Court  of  Military  Review.  In  cases  in  which  the  record  includes  an 
authenticated  recording  prepared  under  subsection  (j)(3)  of  this  rule,  a  written  record  shall  be  prepared 
under  such  circumstances  as  the  Secretary  concerned  may  prescribe. 

(5)  Accused's  copy.  When  a  record  includes  an  authenticated  recording  under  subsection  (j)(3)  of  this  rule, 
the  Government  shall,  in  order  to  comply  with  R.C.M.  1 104(b): 

(A)  Provide  the  accused  with  a  duplicate  copy  of  the  videotape,  audiotape,  or  similar  matter  and  copies 
of  any  written  contents  of  and  attachments  to  the  record,  and  give  the  accused  reasonable  opportunity 
to  use  such  viewing  equipment  as  is  necessary  to  listen  to  or  view  and  listen  to  the  recording;  pr 

(B)  With  the  written  consent  of  the  accused,  defer  service  of  the  record  until  a  written  record  is  prepared 
under  subsection  (4)  of  this  rule. 


R.C.M.  1104 

Rule  1104.  Records  of  trial:  Authentication;  service;  loss;  correction;  forwarding 

(a)  Authentication. 

(\)  In  general.  A  record  is  authenticated  by  the  signature  of  a  person  specified  in  this  rule  who  thereby 
declares  that  the  record  accurately  reports  the  proceedings.  No  person  may  be  required  to  authenticate  a  record 
of  trial  if  that  person  is  not  satisfied  that  it  accurately  reports  the  prcKeedings. 

(2)  General  and  .'ipecial  courts-martial . 

(A)  Authentication  hy  the  military  judge.  In  special  courts-martial  in  which  a  bad-conduct  discharge  has 
been  adjudged  and  in  genera!  courts-martial,  except  as  provided  in  subsection  (a)(2)(B)  of  this  rule, 
the  military  Judge  present  at  the  end  of  the  priKeedings  shall  authenticate  the  record  of  trial,  or  that 
portion  over  which  the  military  judge  presided.  If  more  than  one  military  judge  presided  over  the 
proceedings,  each  military  judge  shall  authenticate  the  record  of  the  priK'eedings  over  which  that 
military  judge  presided,  except  as  provided  in  subsection  (a)(2)(B)  of  this  rule.  The  record  of  trial 
of  special  courts-martial  in  which  no  bad-conduct  discharge  was  adjudged  shall  be  authenticated  in 
accordance  with  regulations  of  the  Secretary  concerned. 

(B)  Substitute  authentication.  If  the  military  judge  cannot  authenticate  the  record  of  trial  because  of  tbe 
military  judge's  death,  disability,  or  absence,  the  trial  counsel  present  at  the  end  of  the  proceedings 
shall  authenticate  the  record  of  trial.  If  the  trial  counsel  cannot  authenticate  the  record  of  trial  because 
of  the  trial  counsel’s  death,  disability,  or  absence,  a  member  shall  authenticate  the  record  of  trial. 
In  a  court-martial  composed  of  a  military  judge  alone,  or  as  to  sessions  without  members,  the  court 
reporter  shall  authenticate  the  record  of  trial  when  this  duty  would  fall  upon  a  member  under  this 
subsection.  A  person  authorized  to  authenticate  a  record  under  this  subsection  may  authenticate  the 
record  only  as  to  those  proceedings  at  which  that  person  was  present. 

Discussion 

See  Appendix  l.t  or  14  for  sample  forms.  maneni  change  of  .station,  ordinarily  juslifics  subslilule  authen- 

Subslitule  authentication  is  authorized  only  in  emergen-  tication. 
cies.  A  brief,  temporary  absence  of  the  military  judge  from  the  The  person  who  authenticates  the  record  of  trial  instead  of 

situs  of  the  preparation  of  the  record  of  trial  does  not  justify  a  the  military  judge  should  attach  to  the  record  of  trial  an  expla- 

substitutc  authentication.  Prolonged  absence,  including  per-  nalionforthcsubstiluleauthenlicalion,  5ee  R.C.M.  1  l03lbl(.)|(Bl. 


’"'■■'■’I 

(3)  Summary  courts-martial.  The  summary  court-martial  shall  authenticate  the  summary  court-martial  record 
of  trial  as  prescribed  in  R.C.M.  1305(a). 

(b)  Senice. 

(1)  General  and  special  courts-martial. 

(A)  Service  of  record  of  trial  on  accused.  In  each  general  and  special  court-martial,  except  as  provided  ^ 

in  subsection  (b)(1)(C)  or  (D)  of  this  rule,  the  trial  counsel  shall  cau.se  a  copy  of  the  record  of  trial 

to  be  served  on  the  accused  as  soon  as  the  record  of  trial  is  authenticated. 

(B)  Proof  of  sen  ice  of  record  of  trial  on  accused.  The  trial  counsel  shall  cause  the  accused's  receipt  for 

the  copy  of  the  record  of  trial  to  be  attached  to  the  original  record  of  trial.  If  it  is  impracticable  to  ■ 

secure  a  receipt  from  the  accused  before  the  original  record  of  trial  is  forwarded  to  the  convening  ^ 

authority,  the  trial  counsel  shall  prepare  a  certificate  indicating  that  a  copy  of  the  record  of  trial  has 

been  transmitted  to  the  accused,  including  the  means  of  transmission  and  the  address,  and  cause  the 

certificate  to  be  attached  to  the  original  record  of  trial.  In  such  a  case  the  accused's  receipt  shall  be 

forwarded  to  the  convening  authority  as  stwn  as  it  is  obtained. 

(C)  Substitute  service.  If  it  is  impracticable  to  serve  the  record  of  trial  on  the  accused  because  of  the 

transfer  of  the  accused  to  a  distant  place,  the  unauthorized  ab.sence  of  the  accu.sed.  or  military  exigency.  '  "  f ' 

or  if  the  accused  so  requests  on  the  record  at  the  court-martial  or  in  writing,  the  accused's  copy  of  '  v 

the  record  shall  be  forwarded  to  the  accused's  defense  counsel,  if  any.  Trial  counsel  shall  attach  a  ' 

statement  to  the  record  explaining  why  the  accused  was  not  served  personally.  If  the  accused  has 
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more  than  one  counsel,  R.C.M.  1106(f)(2)  shall  apply.  If  the  accused  has  no  counsel  and  if  the 
accused  is  absent  without  authority,  the  trial  counsel  shall  prepare  an  explanation  for  the  failure  to 
serve  the  record.  The  explanation  and  the  accused’s  copy  of  the  record  shall  be  forwarded  with  the 
original  record.  The  accused  shall  be  provided  with  a  copy  of  the  record  as  soon  as  practicable. 

Discussion 

See  Appendix  13  or  14  for  sample  forms. 

(D)  Classified  information. 

(i)  Forwarding  to  convening  authority.  If  the  copy  of  the  record  of  trial  prepared  for  the  accused 
contains  classified  information,  the  trial  counsel,  unless  directed  otherwise  by  the  convening  authority,  shall 
forward  the  accused's  copy  to  the  convening  authority,  before  it  is  served  on  the  accused. 

(ii)  Responsibility  of  the  convening  authority.  The  convening  authority  shall; 

(fl)  cause  any  classified  information  to  be  deleted  or  withdrawn  from  the  accused’s  copy  of  the  record 

of  trial; 

(b)  cause  a  certificate  indicating  that  classified  information  has  been  deleted  or  withdrawn  to  be 
attached  to  the  record  of  trial;  and 

(c)  cause  the  expurgated  copy  of  the  record  of  trial  and  the  attached  certificate  regarding  classified 
information  to  be  served  on  the  accused  as  provided  in  subsections  (b)(1)(A)  and  (B)  of  this  rule  except  that  the 
accused’s  receipt  shall  show  that  the  accused  has  received  an  expurgated  copy  of  the  record  of  trial. 

(iii)  Contents  of  certificate.  The  certificate  regarding  deleted  or  withdrawn  classified  information  shall 

indicate; 

(a)  that  the  original  record  of  trial  may  be  inspected  in  the  Office  of  the  Judge  Advocate  General 
concerned  under  such  regulations  as  the  Secretary  concerned  may  prescribe; 

(b)  the  pages  of  the  record  of  trial  from  which  matter  has  been  deleted; 

(c)  the  pages  of  the  record  of  trial  which  have  been  entirely  deleted;  and 

(d)  the  exhibits  which  have  been  withdrawn. 

Discussion 

See  R.C.M.  1 10.3(h)  concerning  cla.ssified  informalion. 

(2)  Summary  courts-martial.  The  summary  court-martial  record  of  trial  shall  be  disposed  of  as  provided  in 
R.C.M.  1305(e).  Subsection  (b)  (1)(D)  of  this  rule  shall  apply  if  classified  information  is  included  in  the  record 
of  trial  of  a  summary  court-martial. 

(c)  Loss  of  record.  If  the  authenticated  record  of  trial  is  lost  or  destroyed,  the  trial  counsel  shall,  if  practicable, 
cause  another  record  of  trial  to  be  prepared  for  authentication.  The  new  record  of  trial  shall  become  the  record 
of  trial  in  the  case  if  the  requirements  of  R.C.M.  1 103  and  this  rule  are  met. 

(d)  Correction  of  record  after  authentication:  certificate  of  correction. 

( 1 )  /n  general.  A  record  of  trial  found  to  be  incomplete  or  defective  after  authentication  may  be  corrected 
to  make  it  accurate.  A  record  of  trial  may  be  returned  to  the  convening  authority  by  superior  competent  authority 
for  correction  under  this  rule. 

Discussion 

The  record  of  (rial  is  corrected  with  a  certificate  of  cor-  record  of  trial  correspond  to  the  actual  priKeedings  If  the  niem- 

rection.  See  Appendix  13  or  14  for  a  form  for  a  certificate  of  bers  were  not  sworn,  for  example,  the  error  cannot  be  cured 

correction.  by  a  certificate  of  correction .  If  the  members  were  sworn  but 

A  certificate  of  correction  may  be  used  only  to  make  the  the  record  did  not  so  reflect,  the  record  could  be  corrected. 


R.C.M.  1104(dK2) 


(2)  Procedure.  An  authenticated  record  of  trial  believed  to  be  incomplete  or  defective  may  be  returned  to 
the  military  judge  or  summary  court-martial  for  a  certificate  of  correction.  The  military  judge  or  summary  court- 
martial  shall  give  notice  of  the  proposed  correction  to  all  parties  and  permit  them  to  examine  and  respond  to  the 
proposed  correction  before  authenticating  the  certificate  of  correction.  All  parties  shall  be  given  reasonable  access 
to  any  original  reporter’s  notes  or  tapes  of  the  proceedings. 

Discussion 

The  type  of  opportunity  to  respond  depends  on  the  nature  conference  telephone  call  among  the  authenticating  person,  the 

and  .scope  of  the  proposed  correction.  In  many  instances  an  panics,  and  the  reporter  In  other  instances,  an  esidcntiary 

adequate  opportunity  can  be  provided  by  allowing  the  respective  hearing  wiith  witnesses  may  be  required 

parties  to  present  affidavits  and  other  documentary  evidence  to  The  accused  need  not  be  present  at  any  hearing  on  a  cer 

the  person  authenticating  the  certificate  of  correction  or  by  a  lificale  of  correction. 


(3)  Authentication  of  certificate  of  correction:  service  on  the  accu.ied.  The  certificate  of  correction  shall  be 
authenticated  as  provided  in  subsection  (a)  of  this  rule  and  a  copy  served  on  the  accused  as  provided  in  subsection 
(b)  of  this  rule.  The  certificate  of  correction  and  the  accused’s  receipt  for  the  certificate  of  correction  shall  be 
attached  to  each  copy  of  the  record  of  trial  required  to  be  prepared  under  R.C.M.  1 103(g). 

(e)  Forwarding.  After  every  court-martial,  including  a  rehearing  and  new  and  other  trials,  the  authenticated 
record  shall  be  forwarded  to  the  convening  authority  for  initial  review  and  action,  provided  that  in  case  of  a 
spjecial  court-martial  in  which  a  bad-conduct  discharge  was  adjudged  or  a  general  court-martial,  the  convening 
authority  shall  refer  the  record  to  the  staff  judge  advocate  or  legal  officer  for  a  recommendation  under  R.C.M. 

1 106  before  the  convening  authority  takes  action. 

Rule  1105.  Matters  submitted  by  the  accused 

(a)  In  general.  After  a  sentence  is  adjudged  in  any  court-martial,  the  accused  may  submit  matters  to  the  convening 
authority  in  accordance  with  this  rule. 

(b)  Matters  which  may  be  submitted.  The  accused  may  submit  to  the  convening  authority  any  written  matters 
which  may  reasonably  tend  to  affect  the  convening  authority’s  decision  whether  to  di.sapprove  any  findings  of 
guilty  or  to  approve  the  sentence.  Such  matters  are  not  subject  to  the  Military  Rules  of  Evidence  and  may  include: 

(1)  Allegations  of  errors  affecting  the  legality  of  the  findings  or  .sentence; 

(2)  Portions  or  summaries  of  the  record  and  copies  of  documentary  evidence  offered  or  introduced  at  trial;  • 

(3)  Matters  in  mitigation  which  were  not  available  for  consideration  at  the  court-martial;  and 

Discussion 

For  example,  posl-lrial  conduct  of  the  accused,  such  as  providing  restitution  to  the  victim  or  exemplary  behavior,  might  be  appropriate. 

(4)  Clemency  recommendations  by  any  member,  the  military  judge,  or  any  other  person.  The  defense  may 
ask  any  person  for  such  a  recommendation. 

Discussion 

A  clemency  recommendation  should  state  reasons  for  the  close  the  vote  or  opinion  of  any  member  expressed  in  delib- 

recommendation  and  should  specifically  indicate  the  amount  erations.  Except  as  provided  in  R.C.M  92.t  and  1008  and  Mil. 

and  character  of  the  clemency  recommended.  R.  Evid.  tiObtbl.  a  clemency  recommendation  docs  not  impeach 

A  clemency  recommendation  by  a  member  should  not  dis-  the  findings  or  the  sentence. 

(c)  Time  periods. 
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(1)  General  courts-martial  and  special  courts-martial  in  which  a  bad-conduct  discharge  was  adjudged. 
After  a  general  court-martial  or  after  a  special  court-martial  in  which  a  bad-conduct  discharge  was  adjudged, 
the  accused  may  submit  matters  under  this  rule  within  30  days  after  the  sentence  was  announced  or  within  7 
days  after  a  copy  of  the  record  of  trial  is  served  on  the  accused  under  R.C.M.  1 104(b)(1).  whichever  is  later. 
The  convening  authority  may,  for  good  cause,  extend  the  30-day  period  for  not  more  than  20  additional  days 
or  the  7-day  period  for  not  more  than  10  additional  days. 

(2)  Other  special  courts-martial.  After  a  special  court-martial  in  which  a  bad-conduct  discharge  was  not 
adjudged,  the  accused  may  submit  matters  under  this  rule  within  20  days  after  the  sentence  is  announced  or 
within  7  days  after  a  copy  of  the  record  of  trial  is  served  on  the  accused  under  R.C.M.  1 104(b)(1),  whichever 
is  later.  The  convening  authority  may,  for  good  cause,  extend  either  period  for  not  more  than  10  additional  days. 

(3)  Summary  courts-martial.  After  a  summary  court-martial  the  accused  may  submit  matters  under  this  rule 
within  7  days  after  the  sentence  is  announced.  The  convening  authority,  for  good  cause,  may  extend  this  period 
for  not  more  than  10  additional  days. 

(4)  Post-trial  sessions.  A  post-trial  session  under  R.C.M.  1 102  shall  have  no  effect  on  the  running  of  any 
time  period  in  this  rule,  except  when  such  session  results  in  the  announcement  of  a  new  sentence,  in  which  case 
the  period  shall  run  from  that  announcement. 

(5)  Good  cause.  For  purposes  of  this  rule,  good  cause  for  an  extension  ordinarily  does  not  include  the  need 
for  securing  matters  which  could  reasonably  have  been  presented  at  the  court-martial. 

(d)  Waiver. 


(1)  Failure  to  submit  matters.  Failure  to  submit  matters  with  the  time  presecribed  by  this  rule  shall  be 
deemed  a  waiver  of  the  right  to  submit  such  matters. 

(2)  Submission  of  matters.  Submission  of  any  matters  under  this  rule  shall  be  deemed  a  waiver  of  the  right 
to  submit  additional  matters  unless  the  right  to  submit  additional  matters  within  the  prescribed  time  limits  is 
expressly  reserved  in  writing. 

(3)  Written  waiver.  The  accused  may  expressly  waive,  in  writing,  the  right  to  submit  matters  under  this 
rule.  Once  filed,  such  waiver  may  not  be  revoked. 

(4)  Absence  of  accused.  If,  as  a  result  of  the  unauthorized  absence  of  the  accused,  the  record  cannot  be 
served  on  the  accused  in  accordance  with  R.C.M.  1 104(b)(1)  and  if  the  accused  has  no  counsel  to  receive  the 
record,  the  accused  shall  be  deemed  to  have  waived  the  right  to  submit  matters  under  this  rule  within  the  time 
limit  which  begins  upon  service  on  the  accused  of  the  record  of  trial. 

Discussion 

The  accused  is  nol  required  to  raise  objections  to  the  trial  proceedings  in  order  to  preserve  them  for  later  review. 


Rule  1106.  Recommendation  of  the  staff  judge  advocate  or  legal  officer 

(a)  In  general.  Before  the  convening  authority  takes  action  under  R.C.M.  1 107  on  a  record  of  trial  by  general 
court-martial  or  a  record  of  trial  by  special  court-martial  which  includes  a  sentence  to  a  bad-conduct  discharge, 
that  convening  authority’s  staff  judge  advocate  or  legal  officer  shall,  except  as  provided  in  subsection  (c)  of  this 
rule,  forward  to  the  convening  authority  a  recommendation  under  this  rule. 

(b)  Disqualification.  No  person  who  has  acted  as  member,  military  judge,  trial  counsel,  assistant  trial  counsel, 
defense  counsel,  associate  or  assistant  defense  counsel,  or  investigating  officer  in  any  case  may  later  act  as  a 
staff  judge  advocate  or  legal  officer  or  any  reviewing  or  convening  authority  in  the  same  case. 


M.-  m  ; 

’.V.'V  ■  -v.-. 


Discussion 


The  staff  judge  advocate  or  legal  officer  may  also  be  in¬ 
eligible  when,  for  example,  the  staff  judge  advocate  or  legal 
officer:  served  as  the  defense  counsel  in  a  companion  case: 
testified  as  to  a  contested  matter  (unless  the  testimony  is  clearly 
uncontroverted);  has  other  than  an  official  interest  in  the  same 


case;  or  must  review  that  officer's  own  pretrial  action  (such  as 
the  pretrial  advice  under  Article  34;  see  R.C.M.  406)  when  the 
sufficiency  or  correctness  of  the  earlier  action  has  been  placed 
in  issue. 
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(c)  When  the  convening  authority  has  no  stuff  judtte  advocate. 

(1)  When  the  convening  authority  does  not  have  a  staff  judge  advocate  or  legal  officer  or  that  person  is 
disqualified.  If  the  convening  authority  does  not  have  a  staff  judge  advocate  or  legal  officer,  or  if  the  person 
serving  in  that  capacity  is  disqualified  under  subsection  (b)  of  this  rule  or  otherwise,  the  convening  authority 
shall: 

(A)  Request  the  assignment  of  another  staff  judge  advocate  or  legal  officer  to  prepare  a  recommendation 
under  this  rule;  or 

(B)  Forward  the  record  for  action  to  any  officer  exercising  general  court-martial  jurisdiction  as  provided 
in  R.C.M.  1107(a). 

(2)  When  the  convening  authority  has  a  legal  officer  but  wants  the  recommendation  of  a  staff  Judge  advocate. 
If  the  convening  authority  has  a  legal  officer  but  no  staff  judge  advocate,  the  convening  authority  may.  as  a 
matter  of  discretion,  request  designation  of  a  staff  judge  advocate  to  prepare  the  recommendation. 

(d)  Form  and  content  of  recommendation. 

( 1 )  /m  general.  The  purpose  of  the  recommendation  of  the  staff  judge  advocate  or  legal  officer  is  to  assist 
the  convening  authority  to  decide  what  action  to  take  on  the  sentence  in  the  exercise  of  command  prerogative. 
The  staff  judge  advocate  or  legal  officer  shall  use  the  record  of  trial  in  the  preparation  of  the  recommendation. 

(2)  Form.  The  recommendation  of  the  staff  judge  advocate  or  legal  officer  shall  be  a  concise  written 
communication. 

(3)  Required  contents.  Except  as  provided  in  subsection  (e)  of  this  rule,  the  recommendation  of  the  staff 
judge  advocate  or  legal  officer  shall  include  concise  information  as  to: 

(A)  The  findings  and  sentence  adjudged  by  the  court-martial; 

(B)  A  summary  of  the  accused's  service  record,  to  include  length  and  character  of  service,  awards  and 
decorations  received,  and  any  records  of  nonjudicial  punishment  and  previous  convictions; 

(C)  A  statement  of  the  nature  and  duration  of  any  pretrial  restraint; 

(D)  If  there  is  a  pretrial  agreement,  a  statement  of  any  action  the  convening  authority  is  obligated  to  take 
under  the  agreement  or  a  statement  of  the  reasons  why  the  convening  authority  is  not  obligated  to 
take  specific  action  under  the  agreement;  and 

(E)  A  specific  recommendation  as  to  the  action  to  be  taken  by  the  convening  authority  on  the  sentence. 

(4)  Legal  errors.  The  staff  judge  advocate  or  legal  officer  is  not  required  to  examine  the  record  for  legal 
errors.  However,  when  the  recommendation  is  prepared  by  a  staff  judge  advocate,  the  staff  judge  advocate  shall 
state  whether,  in  the  staff  judge  advocate’s  opinion,  corrective  action  on  the  findings  or  sentence  should  be  taken 
when  an  allegation  of  legal  error  is  raised  in  matters  submitted  under  R.C.M.  1 105  or  when  otherwise  deemed 
appropriate  by  the  staff  judge  advocate.  The  response  may  consist  of  a  statement  of  agreement  or  disagreement 
with  the  matter  raised  by  the  accused.  An  analysis  or  rationale  for  the  staff  judge  advocate’s  statement,  if  any. 
concerning  legal  errors  is  not  required. 

(5)  Optional  matters.  The  recommendation  of  the  staff  judge  advocate  or  legal  officer  may  include,  in 
addition  to  matters  included  under  subsections  (d)(3)  and  (4)  of  this  rule,  any  additional  matters  deemed  appropriate 
by  the  staff  judge  advocate  or  legal  officer.  Such  matters  may  include  matters  outside  the  record. 


Discussion 

See  R.C.M,  I  l07(b)(.tKB)(iii)  if  matters  adverse  to  the  accused  from  outside  the  record  arc  included 

(6)  Effect  of  error.  In  case  of  error  in  the  recommendation  not  otherwise  waived  under  subsection  (0(t  of 
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this  rule,  appropriate  corrective  action  shall  be  taken  by  appellate  authorities  without  returning  the  case  for  further 
action  by  a  convening  authority. 

(e)  No  findings  of  guilty.  If  the  proceedings  resulted  in  an  acquittal  of  all  charges  and  specifications  or  if.  after 
the  trial  began,  the  proceedings  were  terminated  without  findings  and  no  further  action  is  contemplated,  a 
recommendation  under  this  rule  is  not  required. 

(0  Service  of  recommendation  on  defense  counsel:  defense  response. 

( 1 )  Service  of  recommendation  on  defense  counsel.  Before  forwarding  the  recommendation  and  the  record 
of  trial  to  the  convening  authority  for  action  under  R.C.M.  1 107.  the  staff  judge  advocate  or  legal  officer  shall 
cause  a  copy  of  the  recommendation  to  be  served  on  counsel  tor  the  accused. 

Discussion 


The  method  of  service  and  the  form  of  the  proof  of  service 
are  not  prescribed  and  may  be  by  any  appropriate  means  See 


RC.M.  1103(b)(3)(G) 


(2)  Counsel  for  the  accused.  The  accused  may,  at  trial  or  in  writing  to  the  staff  judge  advocate  or  legal 
officer  before  the  recommendation  has  been  served  under  this  rule,  designate  which  counsel  (detailed,  individual 
military,  or  civilian)  will  be  served  with  the  recommendation.  In  the  absence  of  such  designation,  the  staff  Judge 
advocate  or  legal  officer  shall  cause  the  recommendation  to  be  served  in  the  following  order  of  precedence,  as 
applicable,  on:  ( 1 )  civilian  counsel;  (2)  individual  military  counsel;  or  (3)  detailed  defense  counsel.  If  the  accused 
has  not  retained  civilian  counsel  and  the  detailed  defense  counsel  and  individual  military  counsel,  if  any.  have 
been  relieved  or  are  not  reasonably  available  to  represent  the  accused,  substitute  military  counsel  to  represent 
the  accused  shall  be  detailed  by  an  appropriate  authority.  Substitute  counsel  shall  enter  into  an  attorney-client 
relationship  with  the  accused  before  examining  the  recommendation  and  preparing  any  response. 

Discussion 


When  the  accused  is  represented  by  more  than  one  counsel . 
the  military  judge  should  inquire  of  the  accused  and  counsel 


before  the  end  of  the  court-martial  as  to  who  will  act  for  the 
accused  under  this  rule. 


(3)  Record  of  trial.  The  staff  judge  advocate  or  legal  officer  shall,  upon  request  of  counsel  for  the  accused 
served  with  the  recommendation,  provide  that  counsel  with  a  copy  of  the  record  of  trial  for  use  while  preparing 
the  response  to  the  recommendation. 

(4)  Response.  Counsel  for  the  accused  may  submit,  in  writing,  corrections  or  rebuttal  to  any  matter  in  the 
recommendation  believed  to  be  erroneous,  inadequate,  or  misleading,  and  may  comment  on  any  other  matter. 

Discussion 

5ee  a/jo  R.C.M,  1105. 

(5)  Time  period.  Counsel  for  the  accused  shall  be  given  5  days  from  receipt  in  which  to  submit  comments 
on  the  recommendation.  The  convening  authority  may,  for  good  cause,  extend  the  period  in  which  comments 
may  be  submitted  for  up  to  20  additional  days. 

(6)  Waiver.  Failure  of  counsel  for  the  accused  to  comment  on  any  matter  in  the  recommendation  or  matters 
attached  to  the  recommendation  in  a  timely  manner  shall  waive  later  claim  of  error  with  regard  to  such  matter 
in  the  absence  of  plain  error. 

Discussion 

The  accused  is  not  required  to  raise  objections  to  the  (rial  proceedings  in  order  (o  preserve  them  for  later  review. 

(7)  New  matter  in  addendum  to  recommendation.  The  staff  judge  advocate  or  legal  officer  may  supplement 
the  recommendation  after  counsel  for  the  accused  has  been  served  with  the  recommendation  and  given  an 
opportunity  to  comment.  When  new  matter  is  introduced  after  counsel  for  the  accused  has  examined  the  rec- 


R.C.M.  1107 


ommendation.  however,  counsel  tor  the  accused  must  be  served  with  the  new  matter  and  given  a  further  opportunity 
to  comment. 


Discussion 


"New  mailer”  includes  discussion  ol  the  eftcct  ot  nc^^ 
decisions  on  issues  in  the  case,  matter  from  outside  the  record 
of  Inal,  and  issues  not  previously  discussed  ’New  matter” 


does  not  ordinarily  include  any  discussion  by  the  staff  jud^e 
advocate  or  legal  t»fficer  ot  the  correctness  ol  the  initial  defense 
comments  tin  the  recommendation 


i 


Rule  1107.  Action  by  convening  authority 

(a)  Who  may  take  action.  The  convening  authority  shall  take  action  on  the  sentence  and,  in  the  discretion  of  the 
convening  authority,  the  findings,  unless  it  is  impracticable.  If  it  is  impracticable  for  the  convening  authority  to 
act,  the  convening  authority  shall,  in  accordance  with  such  regulations  as  the  Secretary  concerned  may  prescribe, 
forward  the  case  to  an  officer  exercising  general  court-martial  jurisdiction  who  may  take  action  under  this  rule. 


Discussion 


The  convening  authority  may  not  delegate  the  function  of 
taking  action  on  the  findings  or  sentence.  The  convening  au¬ 
thority  who  convened  the  court-martial  may  take  action  on  the 
case  regardless  whether  the  accused  is  a  member  of  or  present 
in  the  convening  authority's  command. 

It  would  be  impracticable  for  the  convening  authority  to 
take  initial  action  when,  for  example,  a  command  has  been 
decommissioned  or  inactivated  before  the  convening  authority's 
action;  when  a  command  has  been  alened  for  immediate  over¬ 


seas  movement,  or  when  the  convening  authority  is  disqualified 
because  the  convening  authority  has  other  than  an  official  in¬ 
terest  in  the  case  or  because  a  member  of  the  coun-martial 
which  tried  the  accused  later  became  the  convening  authority. 

If  the  convening  authority  forwards  the  ca.se  to  an  officer 
exercising  general  court-martial  jurisdiction  for  initial  review 
and  action,  the  record  should  include  a  statement  of  the  reasons 
why  the  convening  authonly  did  not  act 


(b)  General  considerations. 

(I)  Discretion  of  convening  authority.  The  action  to  be  taken  on  the  findings  and  sentence  is  within  the 
sole  discretion  of  the  convening  authority.  Determining  what  action  to  take  on  the  findings  and  sentence  of  a 
court-martial  is  a  matter  of  command  prerogative.  The  convening  authority  is  not  required  to  review  the  case 
for  legal  errors  or  factual  sufficiency. 


Discussion 

The  action  is  taken  in  the  interests  of  justice,  discipline.  If  errors  are  noticed  by  the  convening  authority,  the  convening 
mission  requirements,  clemency,  and  other  appropriate  reasons.  authority  may  take  corrective  action  under  this  rule. 


P 


(2)  When  action  may  be  taken.  The  convening  authority  may  take  action  only  after  the  applicable  time 
periods  under  R.C.M.  1 105(c)  have  expired  or  the  accused  has  waived  the  right  to  present  matters  under  R.C.M. 
1 105(d),  whichever  is  earlier,  subject  to  regulations  of  the  Secretary  concerned. 

(3)  Matters  considered. 

(A)  Required  matters.  Before  taking  action,  the  convening  authority  shall  consider: 


a 


% 


K 


(i)  The  result  of  trial; 


Discussion 

A'ccRCM  IIOKal. 


(ii)  The  recommendation  of  the  staff  judge  advocate  or  legal  officer  under  R.C.M.  1 106,  if  applicable; 


and 


(iii)  Any  matters  submitted  by  the  accused  under  R.C.M.  1 105  or,  if  applicable.  R.C.M.  1 106(f). 
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(B)  Additional  matters.  Before  taking  action  the  convening  authority  may  consider; 

(i)  The  record  of  trial; 


(ii)  The  personnel  records  of  the  accused;  and 

(iii)  Such  other  matters  as  the  convening  authority  deems  appropriate.  However,  if  the  convening 
authority  considers  matters  adverse  to  the  accused  from  outside  the  record,  with  knowledge  of  which  the  accused 
is  not  chargeable,  the  accused  shall  be  notified  and  given  an  opportunity  to  rebut. 

(4)  When  proceedings  resulted  in  finding  of  not  guilty  or  there  was  a  ruling  amounting  to  a  finding  of  not 
guilty.  The  convening  authority  shall  not  take  any  action  approving  or  disapproving  a  finding  of  not  guilty  or  a 
ruling  amounting  to  a  finding  of  not  guilty. 

(5)  Action  when  accused  lacks  mental  capacity.  The  convening  authority  may  not  approve  a  sentence  while 
the  accused  lacks  mental  capacity  to  understand  and  to  conduct  or  cooperate  intelligently  in  the  post-trial 
proceedings.  If  a  question  is  raised  as  to  the  requisite  mental  capacity  of  the  accused,  the  convening  authority 
must  be  satisfied  by  a  preponderance  of  evidence — including  matters  outside  the  record  of  trial — that  the  accused 
has  the  requisite  mental  capacity  before  approving  the  sentence.  The  convening  authority  may  direct  an  exam¬ 
ination  of  the  accused  in  accordance  with  R.C.M.  706  before  deciding  whether  the  accused  lacks  mental  capacity. 
Nothing  in  this  subsection  shall  prohibit  the  convening  authority  from  disapproving  the  findings  of  guilty  and 
sentence. 


(c)  Action  on  findings.  Action  on  the  findings  is  not  required.  However,  the  convening  authority  may,  in  the 
convening  authority’s  sole  discretion: 

(1)  Change  a  finding  of  guilty  to  a  charge  or  specification  to  a  finding  of  guilty  to  an  offense  that  is  a  lesser 
included  offense  of  the  offense  suted  in  the  charge  or  specification;  or 


(2)  Set  aside  any  finding  of  guilty  and — 

(A)  Dismiss  the  specification  and,  if  appropriate,  the  charge,  or 

(B)  Direct  a  rehearing  in  accordance  with  subsection  (e)  of  this  rule. 


Discussion 


The  convening  aulhority  may  for  any  reason  or  no  reason 
disapprove  a  finding  of  guilty  or  approve  a  finding  of  guilty 
only  of  a  lesser  offense.  However,  see  subsection  (e)  of  this 
lule  if  a  rehearing  is  ordered.  The  convening  authority  is  not 
required  to  review  the  findings  for  legal  or  factual  sufficiency 
and  is  not  required  to  explain  a  decision  to  order  or  not  to  order 


a  rehearing,  except  as  provided  in  subsection  (e)  of  Ihis  rule. 
The  power  to  order  a  rehearing,  or  to  take  other  corrective 
action  on  the  findings,  is  designed  solely  to  provide  an  expe¬ 
ditious  means  to  correct  errors  that  are  identified  in  the  course 
of  exercising  discretion  under  the  rule. 


(d)  Action  on  the  sentence. 

(1)  /rt  general.  The  convening  authority  may  for  any  or  no  reason  disapprove  a  legal  sentence  in  whole  or 
in  part,  mitigate  the  sentence,  and  change  a  punishment  to  one  of  a  different  nature  as  long  as  the  severity  of 
the  punishment  is  not  increased.  The  convening  or  higher  authority  may  not  increase  the  punishment  imposed 
by  a  court-martial.  The  approval  or  disapproval  shall  be  explicitly  stated. 


Discussion 


A  sentence  adjudged  by  a  court-martial  may  be  approved 
if  it  was  within  the  jurisdiction  of  the  court-martial  to  adjudge 
{see  R.C.M.  201(0)  and  did  not  exceed  the  maximum  limits 
prescribed  in  Part  IV  and  Chapter  X  of  this  Part  for  the  offensefs) 
of  which  the  accused  legally  has  been  found  guilty. 

When  mitigating  forfeitures,  the  duration  and  amounts  of 
forfeiture  may  be  changed  as  long  as  the  total  amount  forfeited 
is  not  increased  and  neither  the  amount  nor  duration  of  the 
forfeitures  exceeds  the  jurisdiction  of  the  court-martial.  When 
mitigating  confinement  on  bread  and  water  or  diminished  ra¬ 
tions,  confinement,  or  hard  labor  without  confinement,  the  con¬ 


-r 


vening  authority  should  use  the  equivalencies  at  R.C.M. 
l003(bK6).  (7).  and  (9),  as  appropriate.  One  form  of  punish¬ 
ment  may  be  changed  to  a  less  severe  punishment  of  a  different 
nature,  as  long  as  the  changed  punishement  is  one  which  the 
court-martial  could  have  adjudged.  For  example,  a  bad<onduct 
discharge  adjudged  by  a  special  court-martial  could  be  changed 
to  confinement  for  6  months  (but  not  vice  versa).  A  pretrial 
agreement  may  also  affect  what  punishments  may  be  changed 
by  the  convening  authority. 

See  also  R.C.M.  8l(Xd)  concerning  sentence  limitations 
upon  a  rehearing  or  new  or  other  trial. 
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(2)  Determining  what  sentence  should  be  approved.  The  convening  authority  shall  approve  that  sentence 
which  is  warranted  by  the  circumstances  of  the  offense  and  appropriate  for  the  accused.  When  the  court-martial 
has  adjudged  a  mandatory  punishment,  the  convening  authority  may  nevertheless  approve  a  lesser  sentence. 

Discussion 

In  detennining  what  sentence  should  be  approved  the  con-  When  an  accused  is  not  serving  confinement,  the  accused 

vening  authority  should  consider  all  relevant  factors  including  should  not  be  deprived  of  more  than  two-thirds  pay  for  any 
the  possibility  of  rehabilitation,  the  deterrent  effect  of  the  sen-  month  as  a  result  of  one  or  more  sentences  by  court-martial  and 

tence.  and  all  matters  relating  to  clemency,  such  as  pretrial  other  stoppages  or  involuntary  deductions,  unless  requested  by 

confinement.  See  fl/io  R.C.M.  1001  through  1004.  the  accused. 


(3)  Limitations  on  sentence  based  on  record  of  trial.  If  the  record  of  trial  does  not  meet  the  requirements 
of  R.C.M.  1 103(b)(2)(B)  or  (c)(1).  the  convening  authority  may  not  approve  a  sentence  in  excess  of  that  which 
may  be  adjudged  by  a  special  court-martial,  or  one  which  includes  a  bad-conduct  discharge. 

Discussion 

See  a/io  R.C.M.  1103(0. 

(e)  Ordering  rehearing  or  other  trial. 

(1)  Rehearing. 

(A)  In  general.  Subject  to  subsections  (e)(1)(B)  through  (e)(1)(E)  of  this  rule,  the  convening  authority 
may  in  the  convening  authority’s  discretion  order  a  rehearing.  A  rehearing  may  be  ordered  as  to 
some  or  all  offenses  of  which  findings  of  guilty  were  entered  and  the  sentence,  or  as  to  sentence 
only. 

Discussion 

A  rehearing  may  be  appropriate  when  an  error  substantially  the  sentence  prescribed  for  the  offense  is  mandatory.  See  R.C.M. 

affecting  (he  findings  or  sentence  is  noticed  by  the  convening  810(d).  If  the  accused  is  placed  under  restraint  pending  a  re¬ 

authority.  The  severity  of  the  findings  or  the  sentence  of  the  hearing,  see  R.C.M.  304;  305. 
original  court-martial  may  not  be  increased  at  a  rehearing  unless 


(B)  When  the  convening  authority  may  order  a  rehearing.  The  convening  authority  may  order  a  rehearing: 

(i)  When  taking  action  on  the  court-martial  under  this  rule; 

(ii)  In  cases  subject  to  review  by  the  Court  of  Military  Review,  before  the  case  is  forwarded  under 
R.C.M.  1 1 1 1(a)(1)  or  (b)(1),  but  only  as  to  any  sentence  which  was  approved  or  findings  of  guilty  which  were 
not  disapproved  in  any  earlier  action.  In  such  a  case,  a  supplemental  action  disapproving  the  sentence  and  some 
or  all  of  the  findings,  as  appropriate,  shall  be  taken;  or 

(iii)  When  authorized  to  do  so  by  superior  competent  authority.  If  the  convening  authority  finds  a 
rehearing  as  to  any  offenses  impracticable,  the  convening  authority  may  dismiss  those  specifications  and,  when 
appropriate,  charges. 

Discussion 

If  a  superior  authority  has  approved  some  findings  of  guilty  rected.  reassess  the  sentence  based  on  the  approved  findings  of 

and  has  authorized  a  rehearing  as  to  other  offenses  and  the  guilty  and  dismiss  the  remaining  charges, 

sentence,  the  convening  authority  may.  unless  otherwise  di¬ 
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(C)  Limitations. 

(i)  Sentence  approved.  A  rehearing  shall  not  be  ordered  if.  in  the  same  action,  a  sentence  is  approved. 

(ii)  Lack  of  sufficient  evidence.  A  rehearing  may  not  be  ordered  as  to  findings  of  guilty  when  there  is 
a  lack  of  sufficient  evidence  in  the  record  to  support  the  findings  of  guilty  of  the  offense  charged  or  of  any  lesser 
included  offense.  A  rehearing  may  be  ordered,  however,  if  the  proof  of  guilt  consisted  of  inadmissible  evidence 
for  which  there  is  available  an  admissible  substitute.  A  rehearing  may  be  ordered  as  to  any  lesser  offense  included 
in  an  offense  of  which  the  accu.sed  was  found  guilty,  provided  there  is  sufficient  evidence  in  the  record  to  support 
the  lesser  included  offense. 


Discussion 


For  example,  if  proof  of  absence  without  leave  was  by 
improperly  authenticated  documentary  evidence  admitted  over 
the  objection  of  the  defense,  the  convening  authority  may  dis¬ 
approve  the  findings  of  guilty  and  sentence  and  order  a  rehearing 
if  there  is  reason  to  believe  that  properly  authenticated  docu¬ 


mentary  evidence  or  other  admissible  evidence  of  guilt  will  be 
available  at  the  rehearing  On  the  other  hand,  if  no  proof  of 
unauthorized  absence  was  introduced  at  trial,  a  rehearing  may 
not  be  ordered 


(iii)  Rehearing  on  sentence  only.  A  rehearing  on  sentence  only  shall  not  be  referred  to  a  different  kind 
of  court-martial  from  that  which  made  the  original  findings. 

(D)  Additional  charges.  Additional  charges  may  be  referred  for  trial  together  with  charges  as  to  which 
a  rehearing  has  been  directed. 

(E)  Lesser  included  offenses.  If  at  a  previous  trial  the  accused  was  convicted  of  a  lesser  included  offense, 
a  rehearing  may  be  ordered  only  as  to  that  included  offense  or  as  to  an  offense  included  in  that  found. 
If,  however,  a  rehearing  is  ordered  improperly  on  the  original  offense  charged  and  the  accused  is 
convicted  of  that  offense  at  the  rehearing,  the  finding  as  to  the  lesser  included  offense  of  which  the 
accused  was  convicted  at  the  original  trial  may  nevertheless  be  approved. 

(2)  “Other”  trial.  The  convening  or  higher  authority  may  order  an  "other”  trial  if  the  original  proceedings 
were  invalid  because  of  lack  of  jurisdiction  or  failure  of  a  specification  to  state  an  offense.  The  authority  ordering 
an  "other”  trial  shall  state  in  the  action  the  basis  for  declaring  the  proceedings  invalid. 

(0  Contents  of  action  and  related  matters. 

(1)  /zi  general.  The  convening  authority  shall  state  in  writing  the  convening  authority's  decision  as  to  the 
sentence,  whether  any  findings  of  guilty  are  disapproved,  and  orders  as  to  further  disposition.  The  action  shall 
be  signed  personally  by  the  convening  authority.  The  convening  authority’s  authority  to  sign  shall  appear  below 
the  signature. 


Discussion 

See  Appendix  16  for  forms. 


(2)  Modification  of  initial  action.  The  convening  authority  may  recall  and  modify  any  action  taken  by  that 
convening  authority  at  any  time  before  it  has  been  published  or  before  the  accused  has  been  officially  notified. 
In  addition,  in  any  special  court-martial  not  involving  a  bad-conduct  discharge  or  any  summary  court-martial, 
the  convening  authority  may  recall  and  correct  an  illegal,  erroneous,  incomplete,  or  ambiguous  action  at  any 
time  before  completion  of  review  under  R.C.M.  1 1 12,  as  long  as  the  correction  does  not  result  in  action  less 
favorable  to  the  accused  than  the  earlier  action.  When  so  directed  by  a  higher  reviewing  authority  or  the  Judge 
Advocate  General,  the  convening  authority  shall  modify  any  incomplete,  ambiguous,  void,  or  inaccurate  action 
noted  in  review  of  the  record  of  trial  under  Article  64,  66,  or  67,  or  examination  of  the  record  of  trial  under 
Article  69.  The  convening  authority  shall  personally  sign  any  supplementary  or  corrective  action. 

(3)  Findings  of  guilty.  If  any  findings  of  guilty  are  disapproved,  the  action  shail  so  state.  If  a  rehearing  is 
not  ordered,  the  affected  charges  and  specifications  shall  be  dismissed  by  the  convening  authority  in  the  action. 
If  a  rehearing  or  other  trial  is  directed,  the  reasons  for  the  disapproval  shall  be  set  forth  in  the  action. 


R.C.M.  1107(f)<4) 


Discussion 


ir  a  rehearing  or  uiher  trial  is  not  directed,  the  reasons  tor 
disapproval  need  not  he  stated  in  the  action,  but  they  may  be 
when  appropriate  It  may  be  appropriate  to  state  them  when  the 
reasons  may  atiect  administrative  disposition  of  the  accused, 
for  example,  when  the  finding  is  disapproved  because  of  the 


lack  of  mental  respvinsibility  ol  the  accused  or  the  running  of 
the  statute  of  limitations 

No  express  action  is  necessary  to  approve  findings  of  guilty 
Sfe  subsection  (c)  of  this  rule 


(4)  Action  on  sentence. 

(A)  /n  general.  The  action  shall  stale  whether  the  sentence  adjudged  by  the  court-martial  is  approved. 
If  only  pan  of  the  sentence  is  approved,  the  action  shall  state  which  parts  are  approved.  A  rehearing 
may  not  be  directed  if  any  sentence  is  approved. 

Discussion 

Appendix  16  tor  forms  See  R  C  M.  1 1 1.^  concerning  execution  of  sentences. 

See  R  C  M  1108  concerning  suspension  of  sentences 


(B)  Execution:  suspension.  The  action  shall  indicate,  when  appropriate,  whether  an  approved  sentence 
is  to  be  executed  or  whether  the  execution  of  all  or  any  part  of  the  sentence  is  to  be  suspended.  No 
reasons  need  be  stated. 

(C)  Place  of  confinement.  If  the  convening  authority  orders  a  sentence  of  confinement  into  execution, 
the  convening  authority  shall  designate  the  place  of  confinement  in  the  action,  unless  otherwise 
prescribed  by  the  Secretary  concerned.  If  a  sentence  of  confinement  is  ordered  into  execution  after 
the  initial  action  of  the  convening  authority,  the  authority  ordering  the  execution  shall  designate  the 
place  of  confinement  unless  othewise  prescribed  by  the  Secretary  concerned. 

Discussion 

See  R  C  M  1 1  l.1(di(2i(C)  cuncetning  the  place  of  confinemenl. 

(D)  Custody  or  confinement  pending  appellate  review:  capital  cases.  When  a  record  of  trial  involves  an 
approved  sentence  to  death,  the  convening  authority  shall,  unless  any  approved  sentence  of  con¬ 
finement  has  been  ordered  into  execution  and  a  place  of  confinement  designated,  provide  in  the  action 
for  the  temporary  custody  or  confinement  of  the  accused  pending  final  disposition  of  the  case  on 
appellate  review. 

(E)  Deferment  of  service  of  sentence  to  confinement.  Whenever  the  service  of  the  sentence  to  confinement 
is  deferred  by  the  convening  authority  under  R.C.M.  1 101(c)  before  or  concurrently  with  the  initial 
action  in  the  case,  the  action  shall  include  the  date  on  which  the  deferment  became  effective.  The 
reason  for  the  deferment  need  not  be  stated  in  the  action. 

(F)  Credit  for  illegal  pretrial  confinement .  When  the  military  judge  has  directed  that  the  accused  receive 
credit  under  R.C.M.  305(k),  the  convening  authority  shall  so  direct  in  the  action. 

(G)  Reprimand.  The  convening  authority  shall  include  in  the  action  any  reprimand  which  the  convening 
authority  has  ordered  executed. 


Discussion 

See  R.C.M.  lOO.KbM  1 1  concerning  reprimands. 


(5)  Action  on  rehearing  or  new  or  other  trial. 


authority  shall  be 
rehearing  or  other 
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(A)  Rehearing  or  other  trial.  In  acting  on  a  rehearing  or  other  trial  the  convening 
subject  to  the  sentence  limitations  prescribed  in  R.C.M.  810(d).  Except  when  a 
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trial  is  combined  with  a  trial  on  additional  offenses  and  except  as  otherwise  provided  in  R.C.M. 
810(d).  if  any  part  of  the  original  sentence  was  suspended  and  the  suspension  was  not  properly 
vacated  before  the  order  directing  the  rehearing,  the  convening  authority  shall  take  the  necessary 
suspension  action  to  prevent  an  increase  in  the  same  typ»e  of  punishment  as  was  previously  suspended. 
The  convening  authority  may  approve  a  sentence  adjudged  upon  a  rehearing  or  other  trial  regardless 
whether  any  kind  or  amount  of  the  punishment  adjudged  at  the  former  trial  has  been  served  or 
executed.  However,  in  computing  the  term  or  amount  of  punishment  to  be  actually  served  or  executed 
under  the  new  sentence,  the  accused  shall  be  credited  with  any  kind  or  amount  of  the  former  sentence 
included  within  the  new  sentence  that  was  served  or  executed  before  the  time  it  was  disapproved  or 
set  aside.  The  convening  authority  shall,  if  any  part  of  a  sentence  adjudged  upon  a  rehearing  or  other 
trial  is  approved,  direct  in  the  action  that  any  part  or  amount  of  the  former  sentence  served  or  executed 
between  the  date  it  was  adjudged  and  the  date  it  was  disapproved  or  set  aside  shall  be  credited  to 
the  accused.  If.  in  the  action  on  the  record  of  a  rehearing,  the  convening  authority  disapproves  the 
findings  of  guilty  of  all  charges  and  specifications  which  were  tried  at  the  former  hearing  and  that 
part  of  the  sentence  which  was  based  on  these  findings,  the  convening  authority  shall,  unless  a  further 
rehearing  is  ordered,  provide  in  the  action  that  all  rights,  privileges,  and  property  affected  by  any 
executed  portion  of  the  sentence  adjudged  at  the  former  hearing  shall  be  restored.  The  convening 
authority  shall  take  the  same  restorative  action  if  a  court-martial  at  a  rehearing  acquits  the  accused 
of  all  charges  and  specifications  which  were  tried  at  the  former  hearing. 

(B)  New  trial.  The  action  of  the  convening  authority  on  a  new  trial  shall,  insofar  as  practicable,  conform 
to  the  rules  prescribed  for  rehearings  and  other  trials  in  subsection  (f)(5)(A)  of  this  rule. 

Discussion 


See  R.C.M.  810  for  procedures  at  other  trials. 


(g)  Incomplete,  ambiguous,  or  erroneous  action.  When  the  action  of  the  convening  or  of  a  higher  authority  is 
incomplete,  ambiguous,  or  contains  clerical  error,  the  authority  who  took  the  incomplete,  ambiguous,  or  erroneous 
action  may  be  instructed  by  an  authority  acting  under  Article  64.  66,  67.  or  69  to  withdraw  the  original  action 
and  substitute  a  corrected  action. 

(h)  Service  on  accused.  A  copy  of  the  convening  authority's  action  shall  be  served  on  the  accused  or  on  defense 
counsel.  If  the  action  is  served  on  defense  counsel,  defense  counsel  shall,  by  expeditious  means,  provide  the 
accused  with  a  copy. 


Discussion 

If  the  promulgating  order  is  prepared  promptly,  service  of  it  will  sali.sfy  subsection  (h). 


Rule  1108.  Suspension  of  execution  of  sentence;  remission 

(a)  In  general.  Suspension  of  a  sentence  grants  the  accused  a  probationary  period  during  which  the  suspended 
part  of  an  approved  sentence  is  not  executed,  and  upon  the  accused's  successful  completion  of  which  the  suspended 
part  of  the  sentence  shall  be  remitted.  Remission  cancels  the  unexecuted  part  of  a  sentence  to  which  it  applies. 

(b)  Who  may  suspend  and  remit.  The  convening  authority  may,  after  approving  the  sentence,  suspend  the  execution 
of  all  or  any  part  of  the  sentence  of  a  court-martial  except  for  a  sentence  of  death.  The  general  court-martial 
convening  authority  over  the  accused  at  the  time  of  the  court-martial  may.  when  taking  the  action  under  R.C.M. 
1112(0.  suspend  or  remit  any  part  of  the  sentence.  The  Secretary  concerned  and.  when  designated  by  the 
Secretary  concerned,  any  Under  Secretary,  Assistant  Secretary.  Judge  Advocate  General,  or  officer  exercising 
general  court-martial  jurisdiction  over  the  command  to  which  the  accused  is  assigned  may  suspend  or  remit  any 
part  or  amount  of  the  unexecuted  part  of  any  sentence  other  than  a  sentence  approved  by  the  President.  The 
commander  of  the  accused  who  has  the  authority  to  convene  a  court-martial  of  the  kind  which  adjudged  the 
sentence  may  suspend  or  remit  any  part  or  amount  of  the  unexecuted  part  of  any  sentence  by  summary  court- 
martial  or  of  any  sentence  by  special  court-martial  which  does  not  include  a  bad-conduct  discharge  regardless 
of  whether  the  person  acting  has  previously  approved  the  sentence. 
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Discussion 

See  R  C  M  1113  (execution  of  sentences  I;  R  C  M  1201  The  military  judge  and  members  of  courts-manial  may  not 

(action  by  the  Judge  Advocate  General).  R.C  M.  1206  (ptmcrs  suspend  sentences, 
and  responsibilities  of  the  Secretary ) 


(c)  Conditions  of  suspension.  The  authority  who  suspends  the  execution  of  the  sentence  of  a  court-martial  shall; 

( 1 )  Specify  in  writing  the  conditions  of  the  suspension; 

(2)  Cause  a  copy  of  the  conditions  of  the  suspension  to  be  served  on  the  probationer;  and 

(3)  Cause  a  receipt  to  be  secured  from  the  probationer  for  service  of  the  conditions  of  the  suspension. 

Unless  otherwise  stated,  an  action  suspending  a  sentence  includes  as  a  condition  that  the  probationer  not  violate 
any  punitive  article  of  the  code. 

(d)  Limitations  on  suspension.  Suspension  shall  be  for  a  stated  period  or  until  the  occurrence  of  an  anticipated 
future  event.  The  period  shall  not  be  unreasonably  long.  The  Secretary  concerned  may  further  limit  by  regulations 
the  period  for  which  the  execution  of  a  sentence  may  be  suspended.  The  convening  authority  shall  provide  in 
the  action  that  unless  the  suspension  is  sooner  vacated,  the  expiration  of  the  period  of  suspension  shall  remit  the 
suspended  portion  of  the  sentence.  An  appropriate  authority  may,  before  the  expiration  of  the  period  of  suspension, 
remit  any  part  of  the  sentence,  including  a  part  which  has  been  suspended;  reduce  the  period  of  suspension;  or, 
subject  to  R.C.M.  1 109,  vacate  the  suspension  in  whole  or  in  part. 

(e)  Termination  of  suspension  by  remission.  Expiration  of  the  period  provided  in  the  action  suspending  a  sentence 
or  part  of  a  sentence  shall  remit  the  suspended  portion  unless  the  suspension  is  sooner  vacated.  Death  or  separation 
which  terminates  status  as  a  person  subject  to  the  code  shall  result  in  remission  of  the  suspended  portion  of  the 
sentence. 

Discussion 

See  R.C.M.  1 109(b)(4)  concerning  in(errup(ion  of  the  period  of  suspension. 

Rule  1109.  Vacation  of  suspension  of  sentence 

(a)  /n  general.  Suspension  of  execution  of  the  sentence  of  a  court-martial  may  be  vacated  for  violation  of  the 
conditions  of  the  suspension  as  provided  in  this  rule. 

(b)  Timeliness. 

(1)  Violation  of  conditions.  Vacation  shall  be  based  on  a  violation  of  the  conditions  of  suspension  which 
occurs  within  the  period  of  suspension. 

(2)  Vacation  proceedings.  Vacation  proceedings  under  this  rule  shall  be  completed  within  a  reasonable  time. 

(3)  Order  vacating  the  suspension.  The  order  vacating  the  suspension  shall  be  issued  before  the  expiration 
of  the  period  of  suspension. 

Discussion 

The  order  vacating  a  suspended  sentence  must  be  issued  sentence  until  the  completion  of  appellate  review  or  action  by 

before  the  end  of  suspension  even  though,  in  certain  cases,  it  the  President  or  the  Secretary  concerned.  See  R.C.M.  1113 

may  not  be  effective  as  an  order  of  execution  of  the  suspended  concerning  execution  of  sentences. 


(4)  Interruptions  to  the  period  of  .suspension.  Unauthorized  absence  of  the  probationer  or  the  commencement 
of  proceedings  under  this  rule  to  vacate  suspension  interrupts  the  running  of  the  period  of  suspension. 

(c)  Confinement  of  probationer  pending  vacation  proceedings. 
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(1)  /«  general.  A  probationer  under  a  suspended  sentence  to  confinement  may  be  confined  pending  action 
under  subsection  (d)(2)  of  this  rule  in  accordance  with  the  procedures  in  subsection  (c)  of  this  rule. 

(2)  Who  may  order  confinement.  Any  person  who  may  order  confinement  under  R.C.M.  304(b)  may  order 
confinement  of  a  probationer  under  a  suspended  sentence  to  confinement. 

(3)  Basis  for  confinement.  A  probationer  under  a  suspended  sentence  to  confinement  may  be  ordered  into 
confinement  upon  probable  cause  to  believe  the  probationer  violated  any  conditions  of  the  probation. 


Discussion 


A  determination  that  confinement  is  necessary  to  ensure 
the  presence  of  the  probationer  or  to  prevent  further  misconduct 
is  not  required. 

If  the  violation  of  the  conditions  also  constitutes  an  offense 


under  the  code  for  which  trial  by  coun-manial  is  considered, 
an  appropriate  form  of  pretrial  restraint  may  be  imposed  as  an 
alternative  to  confinement  under  this  rule.  See  R.C.M.  304  and 
.305. 


(4)  Review  of  confinement.  Unless  proceedings  under  subsection  (d)(1)  or  (e)  of  this  rule  are  completed 
within  7  days  of  imposition  of  confinement  of  the  probationer  (not  including  any  delays  requested  by  probationer), 
a  preliminary  hearing  shall  be  conducted  by  a  neutral  and  detached  officer  appointed  in  accordance  with  regulations 
of  the  Secretary  concerned. 

(A)  Rights  of  accused.  Before  the  preliminary  hearing  the  accused  shall  be  notified  of: 

(i)  The  time,  place,  and  purpose  of  the  hearing,  including  the  alleged  violation(s)  of  the  conditions  of 
suspension; 

(ii)  The  right  to  be  present  at  the  hearing; 

(iii)  The  right  to  be  represented  at  the  hearing  by  civilian  counsel  provided  by  the  probationer  or.  upon 
request,  by  military  counsel  detailed  for  this  purpose;  and 

(iv)  The  opportunity  to  be  heard,  to  present  witnesses  who  are  reasonably  available  and  other  evidence, 
and  the  right  to  confront  and  cross-examine  adverse  witnesses  unless  the  hearing  officer  determines  that  this 
would  subject  these  witnesses  to  risk  or  harm.  For  purposes  of  this  subsection,  a  witness  is  not  reasonably 
available  if  the  witness  requires  reimbursement  by  the  United  States  for  any  cost  incurred  in  appearing,  cannot 
appear  without  unduly  delaying  the  proceedings,  or,  if  a  military  witness,  cannot  be  excused  from  other  important 
duties. 

(B)  Rules  of  evidence.  Except  for  Mil.  R.  Evid.  Section  V  (Privileges)  and  Mil.  R.  Evid.  302  and  305, 
the  Military  Rules  of  Evidence  shall  not  apply  to  matters  considered  at  the  preliminary  hearing  under 
this  rule. 

(C)  Decision.  The  hearing  officer  shall  determine  whether  there  is  probable  cause  to  believe  that  the 
probationer  violated  the  conditions  of  the  probationer’s  suspension.  If  the  hearing  officer  determines 
that  probable  cause  is  lacking,  the  heang  officer  shall,  in  writing,  order  the  probationer  released 
from  confinement.  If  the  hearing  officer  determines  that  there  is  probable  cause  to  believe  that  the 
probationer  violated  the  conditions  of  suspension,  the  hearing  officer  shall  set  forth  in  a  written 
memorandum  the  decision,  the  reasons  for  the  decision,  and  the  information  relied  on.  The  hearing 
officer  shall  forward  the  original  memorandum  or  release  order  to  the  probationer’s  commander  and 
forward  a  copy  to  the  probationer  and  the  officer  in  charge  of  the  confinement  facility. 

(d)  Vacation  of  suspended  general  court-martial  sentence  or  of  a  suspended  special  court-martial  sentence 
including  a  bad-conduct  discharge. 

(1)  Action  by  officer  having  special  court-martial  jurisdiction  over  probationer. 

(A)  In  general.  Before  vacation  of  the  suspension  of  any  general  court-martial  sentence,  or  of  a  special 
court-martial  sentence  which,  as  approved,  includes  a  bad-conduct  discharge,  the  officer  having 
special  court-martial  jurisdiction  over  the  probationer  shall  personally  hold  a  hearing  on  the  alleged 
violation  of  the  conditions  of  probation.  If  there  is  no  officer  having  special  court-martial  jurisdiction 
over  the  accused  who  is  subordinate  to  the  officer  having  general  court-martial  jurisdiction  over  the 
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accused,  the  officer  exercising  general  court-martial  jurisdiction  over  the  accused  shall  personalK 
hold  the  hearing  under  subsection  {d)(l)  of  this  rule.  In  such  cases  subsection  (d)(  1  )(D)  of  this  rule 
shall  not  apply. 

(B)  Notice  to  probationer.  Before  the  hearing  the  authority  conducting  the  hearing  shall  cause  the  pro¬ 
bationer  to  be  notified  of: 

(i)  The  time,  place,  and  purpose  of  the  hearing; 

(ii)  The  right  to  be  present  at  the  hearing; 

(iii)  The  alleged  violations  of  the  conditions  of  probation  and  the  evidence  expected  to  be  relied  on; 

(iv)  The  right  to  be  represented  at  the  hearing  by  civilian  counsel  provided  by  the  probationer  or.  upon 
request,  by  military  counsel  detailed  for  this  purpose;  and 

(v)  The  opportunity  to  be  heard,  to  present  witnes.ses  and  other  evidence,  and  the  right  to  confront  and 
cross-examine  adverse  witnes.ses  unless  the  hearing  officer  determines  that  there  is  good  cause  for  not  allowing 
confrontation  and  cross-examination. 


Discussion 

The  nolice  should  be  provided  sutYicicmly  in  advance  of  (he  hearing  lo  permit  adequate  preparation. 


(C)  Hearing.  The  procedure  for  the  vacation  hearing  shall  follow  that  prescribed  in  R.C.M.  40.S(g). 
(h)(1).  and  (i). 

(D)  Record:  recommendation.  The  officer  who  conducts  the  vacation  proceeding  shall  make  a  summarized 
record  of  the  proceeding  and  forward  the  record  and  that  officer’s  recommendation  concerning  vacation 
to  the  officer  exercising  general  court-martial  jurisdiction  over  the  probationer. 

(E)  Release  from  confinement.  If  the  special  court-martial  convening  authority  finds  there  is  not  probable 
cause  to  believe  that  the  probationer  violated  the  conditions  of  the  suspension,  the  special  court- 
martial  convening  authority  shall  order  the  release  of  the  probationer  from  any  confinement  ordered 
under  subsection  (c)  of  this  rule.  The  special  court-martial  convening  authority  shall,  in  any  event, 
forward  the  record  and  recommendation  under  subsection  (d)(1)(D)  of  this  rule. 

Discussion 

iff  Appendix  1 8  tor  a  sample  of  a  Report  of  PnKcedings  Dtschargc  under  Article  72,  UCMJ.  and  R.C.M  1109  (DD 

to  Vacate  Suspension  of  a  General  Court-Martial  Sentence  or  Form  45.S). 

of  a  Special  Court-Martial  Sentence  Including  a  Bad-Conduct 


(2)  Action  by  officer  e.xercising  general  court-martial  juri.sdiction  over  probationer. 

(A)  In  general.  The  officer  exercising  general  court-martial  jurisdiction  over  the  probationer  shall,  based 
upon  the  record  produced  by  and  the  recommendation  of  the  officer  exercising  special  court-martial 
jurisdiction  over  the  probationer,  decide  whether  the  probationer  violated  a  condition  of  suspension, 
and.  if  so,  whether  to  vacate  the  suspended  sentence.  If  the  officer  exercising  general  court-martial 
jurisdiction  decides  to  vacate,  that  officer  shall  prepare  a  written  statement  of  the  evidence  relied  on 
and  the  reasons  for  vacating. 

( B)  Execution.  Any  unexecuted  part  of  a  suspended  sentence  ordered  vacated  under  this  rule  shall,  subject 
to  R.C.M.  1 1 13(c).  be  ordered  executed. 

(e)  Vacation  of  a  suspended  .special  court-martial  .sentence  not  including  a  bad-conduct  discharge  or  of  a 
suspended  summary  court-martial  sentence. 

II)  /n  general.  Before  vacation  of  the  suspension  of  a  special  court-martial  sentence  not  including  a  bad- 
conduct  discharge  or  of  a  summary  court-martial  sentence,  the  officer  having  authority  to  convene  for  the  command 

11-180 


V. 


R.C.M.  1110(b)(3KA) 


in  which  the  probationer  is  serving  or  assigned  the  same  kind  of  court-martial  which  imposed  the  sentence  shall 
cause  a  hearing  to  be  held  on  the  alleged  violation(s)  of  the  conditions  of  suspension. 

(2)  Notice  to  probationer.  The  person  conducting  the  hearing  shall  notify  the  probationer  before  the  hearing 
of  the  rights  specified  in  subsections  (d)(l)(BKi),  (ii),  (iii),  and  (v)  of  this  rule.  The  authority  conducting  the 
hearing  shall  also  notify  the  probationer  that  the  probationer  has  the  right  to  civilian  counsel  provided  by  the 
probationer  or,  upon  request,  counsel  detailed  for  that  purpose,  if  the  probationer  was  entitled  to  such  counsel 
under  R.C.M.  506(a)  at  the  coun-martial  which  imposed  the  sentence. 

(3)  Hearing.  The  procedure  for  the  vacation  hearing  shall  follow  that  prescribed  in  R.C.M.  405(g),  (h)(1), 
and  (i). 

(4)  Record:  recommendation.  If  the  hearing  is  not  held  by  the  commander  with  authority  to  vacate  the 
suspension,  the  person  who  conducts  the  vacation  proceeding  shall  make  a  summarized  record  of  the  proceeding 
and  forward  the  record  and  that  officer’s  recommendation  concerning  vacation  to  the  commander  with  authority 
to  vacate  the  suspension. 

(5)  Decision.  If  the  appropriate  authority  decides  that  the  probationer  violated  a  condition  of  probation,  and 
to  vacate,  that  person  shall  prepare  a  record  of  the  hearing  and  a  written  statement  indicating  the  decision,  the 
reasons  for  the  decision,  and  the  evidence  relied  on. 

Rule  1110.  Waiver  or  withdrawal  of  appellate  review 

(a)  In  general.  After  any  general  court-martial,  except  one  in  which  the  approved  sentence  includes  death,  and 
after  any  special  court-martial  in  which  the  approved  sentence  includes  a  bad-conduct  discharge,  the  accused 
may  waive  or  withdraw  appellate  review. 


Discussion 


Appellate  review  is  not  available  for  special  courts-martial 
in  which  a  bad-conduct  discharge  was  not  adjudged  or  approved 
or  for  summary  courts-martial.  Cases  not  subject  to  appellate 
review,  or  in  which  appellate  review  is  waived  or  withdrawn. 


are  reviewed  by  a  judge  advocate  under  R.C.M.  1112.  Such 
cases  may  also  be  submitted  to  the  Judge  Advocate  General  for 
review.  See  R.C.M.  1201(b)(3).  Appellate  review  is  mandatory 
when  the  approved  sentence  includes  death. 


(b)  Right  to  counsel. 

(1)  In  general.  The  accused  shall  have  the  right  to  consult  with  counsel  qualified  under  R.C.M.  502(d)(1) 
before  submitting  a  waiver  or  withdrawal  of  appellate  review. 

(2)  Waiver. 

(A)  Counsel  who  represented  the  accused  at  the  court-martial.  The  accused  shall  have  the  right  to  consult 
with  any  civilian,  individual  military,  or  detailed  counsel  who  represented  the  accused  at  the  court- 
martial  concerning  whether  to  waive  appellate  review  unless  such  counsel  has  been  excused  under 
R.C.M.  505(d)(2)(B). 

(B)  Associate  counsel.  If  counsel  who  represented  the  accused  at  the  court-martial  has  not  been  excused 
but  is  not  immediately  available  to  consult  with  the  accused,  because  of  physical  separation  or  other 
reasons,  associate  defense  counsel  shall  be  detailed  to  the  accused  upon  request  by  the  accused.  Such 
counsel  shall  communicate  with  counsel  who  represented  the  accused  at  the  court-martial,  and  shall 
advise  the  accused  concerning  whether  to  waive  appellate  review. 

(C)  Substitute  coumsel.  If  counsel  who  represented  the  accused  at  the  court-martial  has  been  excused 
under  R.C.M.  505(d)(2)(B),  substitute  defense  counsel  shall  be  detailed  to  advise  the  accused  con¬ 
cerning  waiver  of  appellate  rights. 

(3)  Withdrawal. 

(A)  Appellate  defense  counsel.  If  the  accused  is  represented  by  appellate  defense  counsel,  the  accused 
shall  have  the  right  to  consult  with  such  counsel  concerning  whether  to  withdraw  the  appeal. 
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(B)  Associate  defense  counsel.  If  the  accused  is  represented  by  appellate  defense  counsel,  and  such 
counsel  is  not  immediately  available  to  consult  with  the  accused,  because  of  physical  separation  or 
other  reasons,  associate  defense  counsel  shall  be  detailed  to  the  accused,  upon  request  by  the  accused. 
Such  counsel  shall  communicate  with  appellate  defense  counsel  and  shall  advise  the  accused  whether 
to  withdraw  the  appeal. 

(C)  No  counsel.  If  appellate  defense  counsel  has  not  been  assigned  to  the  accused,  defense  counsel  shall 
be  detailed  for  the  accused.  Such  counsel  shall  advise  the  accused  concerning  whether  to  withdraw 
the  appeal.  If  practicable,  counsel  who  represented  the  accused  at  the  court-martial  shall  be  detailed. 

(4)  Civilian  counsel.  Whether  or  not  the  accused  was  represented  by  civilian  counsel  at  the  court-martial, 
the  accused  may  consult  with  civilian  counsel,  at  no  expense  to  the  United  States,  concerning  whether  to  waive 
or  withdraw  appellate  review. 

(5)  Record  of  trial.  Any  defense  counsel  with  whom  the  accused  consults  under  this  rule  shall  be  given 
reasonable  opportunity  to  examine  the  record  of  trial. 

Discussion 

Ordinarily  counsel  may  use  the  accused's  copy  of  the  re-  are  physically  separated,  another  copy  should  be  made  available 

cord.  If  this  is  not  possible,  as  when  the  accused  and  counsel  to  counsel. 


(6)  Consult.  The  right  to  consult  with  counsel,  as  used  in  this  rule,  does  not  require  communication  in  the 
presence  of  one  another. 

(c)  Compulsion,  coercion,  inducement  prohibited.  No  person  may  compel,  coerce,  or  induce  an  accused  by 
force,  promises  of  clemency,  or  otherwise  to  waive  or  withdraw  appellate  review. 

(d)  Form  of  waiver  or  withdrawal.  A  waiver  or  withdrawal  of  appellate  review  shall; 

(1)  Be  written; 

(2)  State  that  the  accused  and  defense  counsel  have  discussed  the  accused’s  right  to  appellate  review  and 
the  effect  of  waiver  or  withdrawal  of  appellate  review  and  that  the  accused  understands  these  matters; 

(3)  State  that  the  waiver  or  withdrawal  is  submitted  voluntarily;  and 

(4)  Be  signed  by  the  accused  and  by  defense  counsel. 

Discussion 

See  Appendix  19  (DD  Form  2330)  or  Appendix  20  (DD  Form  2331)  for  samples  of  forms. 

(e)  To  whom  submitted. 

(1)  Waiver.  A  waiver  of  appellate  review  shall  be  filed  with  the  convening  authority.  The  waiver  shall  be 
attached  to  the  record  of  trial. 

(2)  Withdrawal.  A  withdrawal  of  appellate  review  may  be  filed  with  the  authority  exercising  general  court- 
martial  jurisdiction  over  the  accused,  who  shall  promptly  forward  it  to  the  Judge  Advocate  General,  or  directly 
with  the  Judge  Advocate  General. 

(0  Time  limit. 

fl)  Waiver.  The  accused  may  file  a  waiver  of  appellate  review  only  within  10  days  after  the  accused  or 
defense  counsel  is  served  with  a  copy  of  the  action  under  R.C.M.  1107(h).  Upon  written  application  of  the 
accused,  the  convening  authority  may  extend  this  peritxl  for  good  cause,  for  not  more  than  30  days. 

(2)  Withdrawal.  The  accused  may  file  withdrawal  from  appellate  review  at  any  time  before  such  review  is 
completed. 

(g)  Effect  of  waiver  or  withdrawal :  substantial  compliance  required. 
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(1)  /«  general.  A  waiver  or  withdrawal  of  appellate  review  under  this  rule  shall  bar  review  by  the  Judge 
Advocate  General  under  R.C.M.  I20l(b)(  I )  and  by  the  Court  of  Military  Review.  Once  submitted,  a  waiver  or 
withdrawal  in  compliance  with  this  rule  may  not  be  revoked. 

(2)  Waiver.  If  the  accused  files  a  timely  waiver  of  appellate  review  in  accordance  with  this  rule,  the  record 
shall  be  forwarded  for  review  by  a  judge  advocate  under  R.C.M.  1 1 12. 

(3)  Withdrawal.  Action  on  a  withdrawal  of  appellate  review  shall  be  carried  out  in  accordance  with  procedures 
established  by  the  Judge  Advocate  General,  or  if  the  case  is  pending  befdre  a  Court  of  Military  Review,  in 
accordance  with  the  rules  of  such  court.  If  the  appeal  is  withdrawn,  the  Judge  Advocate  General  shall  forward 
the  record  to  an  appropriate  authority  for  compliance  with  R.C.M.  1 1 12. 

(4)  Substantial  compliance  required.  A  purported  waiver  or  withdrawal  of  an  appeal  which  does  not 
substantially  comply  with  this  rule  shall  have  no  effect. 


Rule  1111.  Disposition  of  the  record  of  triai  after  action 

(a)  General  courts-martial. 

( 1 )  Cases  forwarded  to  the  Judge  Advocate  General.  A  record  of  trial  by  general  court-martial  and  the 
convening  authority’s  action  shall  be  sent  directly  to  the  Judge  Advocate  General  concerned  if  the  approved 
sentence  includes  death  or  if  the  accused  has  not  waived  review  under  R.C.M.  1 1 10.  Unless  otherwise  prescribed 
by  regulations  of  the  Secretary  concerned,  10  copies  of  the  order  promulgating  the  result  of  trial  as  to  each 
accused  shall  be  forwarded  with  the  original  record  of  trial.  Two  additional  copies  of  the  record  of  trial  shall 
accompany  the  original  record  if  the  approved  sentence  includes  death  or  if  it  includes  dismissal  of  an  officer, 
cadet,  or  midshipman,  dishonorable  or  bad-conduct  discharge,  or  confinement  for  one  year  or  more  and  the 
accused  has  not  waived  appellate  review. 


(2)  Cases  forwarded  to  a  judge  advocate.  A  record  of  trial  by  general  court-martial  and  the  convening 
authority's  action  shall  be  sent  directly  to  a  judge  advocate  for  review  under  R.C.M.  1 1 12  if  the  sentence  does 
not  include  death  and  if  the  accused  has  waived  appellate  review  under  R.C.M.  1 1 10.  Unless  otherwise  prescribed 
by  the  Secretary  concerned,  4  copies  of  the  order  promulgating  the  result  of  trial  shall  be  forwarded  with  the 
original  record  of  trial. 


.•yy,  (b)  Special  courts-martial. 

w: 


( 1 )  Cases  including  an  approved  bad-conduct  discharge.  If  the  approved  sentence  of  a  special  court-martial 
includes  a  bad-conduct  discharge,  the  record  shall  be  disposed  of  as  provided  in  subsection  (a)  of  this  rule  for 
records  of  trial  by  general  court-martial. 

(2)  Other  cases.  The  record  of  trial  by  a  special  court-martial  in  which  the  approved  sentence  does  not 
include  a  bad-conduct  discharge  shall  be  forwarded  directly  to  a  judr  ocate  for  review  under  R.C.M.  1112. 
Four  copies  of  the  order  promulgating  the  result  of  trial  shall  be  forwarded  with  the  record  of  trial,  unless 
otherwise  prescribed  by  regulations  of  the  Secretary  concerned. 

(c)  Summary  courts-martial.  The  convening  authority  shall  dispose  of  a  record  of  trial  by  summary  court-martial 
as  provided  in  R.C.M.  1306. 

Discussion 


R.C.M.  1112 


Rule  1112.  Review  by  a  judge  advocate 

(a)  !n  general.  Except  as  provided  in  subsection  (b)  ol  this  rule,  under  regulations  ol  the  Secretary  concerned, 
a  judge  advocate  shall  review: 

( 1)  Each  general  court-martial  in  which  the  accused  has  waived  or  withdrawn  appellate  review  under  R.C.M. 
1110. 

(2)  Each  special  court-martial  in  which  the  accused  has  waived  or  withdrawn  appellate  review  under  R.C.M. 

1 1 10  or  in  which  the  approved  sentence  does  not  include  a  bad-conduct  discharge;  and 

(3)  Each  summary  court-martial. 

(b)  Exception.  If  the  accused  was  not  found  guilty  of  any  offense  or  if  the  convening  authority  disapproved  all 
findings  of  guilty,  no  review  under  this  rule  is  required. 

(c)  Disqualification.  No  person  may  review  a  case  under  this  rule  if  that  person  has  acted  in  the  same  case  as 
an  accuser,  investigating  officer,  member  of  the  court-martial,  military  judge,  or  counsel,  or  has  otherwise  acted 
on  behalf  of  the  prosecution  or  defense. 

(d)  Form  and  content  of  review.  The  judge  advocate's  review  shall  be  in  writing  and  shall  contain  the  following: 

( 1 )  Conclusions  as  to  whether — 

(A)  The  court-martial  had  jurisdiction  over  the  accused  and  each  offense  as  to  which  there  is  a  finding 
of  guilty  which  has  not  been  disapproved; 

(B)  Each  specification  as  to  which  there  is  a  finding  of  guilty  which  has  not  been  disapproved  stated  an 
offense;  and 

(C)  The  sentence  was  legal; 

(2)  A  response  to  each  allegation  of  error  made  in  writing  by  the  accused.  Such  allegations  may  be  filed 
under  R.C.M.  1 105,  1 106(f),  or  directly  with  the  judge  advocate  who  reviews  the  case;  and 

(3)  If  the  case  is  sent  for  action  to  the  officer  exercising  general  court-martial  jurisdiction  under  subsection 

(e)  of  this  rule,  a  recommendation  as  to  the  appropriate  action  to  be  taken  and  an  opinion  as  to  whether  corrective 
action  is  required  as  a  matter  of  law. 

(e)  Forwarding  to  officer  exercising  general  court-martial  jurisdiction .  In  cases  reviewed  under  subsection  (a) 
of  this  rule,  the  record  of  trial  shall  be  sent  for  action  to  the  officer  exercising  general  court-martial  convening 
authority  over  the  accused  at  the  time  the  court-martial  was  held  (or  to  that  officer  s  successor)  when; 

(1)  The  judge  advocate  who  reviewed  the  case  recommends  corrective  action; 

(2)  The  sentence  approved  by  the  convening  authority  includes  dismissal,  a  dishonorable  or  bad-conduct 
discharge,  or  confinement  for  more  than  6  months;  or 

(3)  Such  action  is  otherwise  required  by  regulations  of  the  Secretary  concerned. 

If  the  judge  advocate's  review  is  not  forwarded  under  this  subsection,  it  shall  be  attached  to  the  original  record 
of  trial  and  a  copy  forwarded  to  the  accused. 

(f)  Action  by  officer  exercising  general  court-martial  jurisdiction. 

ID  Action.  The  officer  exercising  general  court-martial  jurisdiction  who  receives  a  record  under  subsection 
(e)  of  this  rule  may — 

(A)  Disapprove  or  approve  the  findings  or  sentence  in  whole  or  in  part; 

(B)  Remit,  commute,  or  suspend  the  sentence  in  whole  or  in  part; 

(C)  Except  where  the  evidence  was  insufficient  at  the  trial  to  support  the  findings,  order  a  rehearing  on 
the  findings,  on  the  sentence,  or  on  both;  or 

(D)  Dismiss  the  charges. 
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Discussion 

See  R.C.M.  1113  concerning  when  the  officer  exercising  the  action  of  the  officer  exercising  general  court-martial  juris- 
general  court-martial  jurisdiction  may  order  parts  of  the  sentence  diction.  See  also  Appendix  1 6  (Forms  for  actions)  and  Appendix 

executed.  See  R.C.M.  1114  concerning  orders  promulgating  17  (Forms  for  court-martial  orders). 


(2)  Rehearing.  If  the  officer  exercising  general  court-martial  jurisdiction  orders  a  rehearing,  but  the  convening 
authority  finds  a  rehearing  impracticable,  the  convening  authority  shall  dismiss  the  charges. 

{3)Notification.  After  the  officer  exercising  general  court-martial  jurisdiction  has  taken  action,  the  accused 
shall  be  notified  of  that  action  and  the  accused  shall  be  provided  with  a  copy  of  the  judge  advocate’s  review. 

(g)  Forwarding  following  review  under  this  rule. 

( 1 )  Records  forwarded  to  the  Judge  Advocate  General.  If  the  judge  advocate  who  reviews  the  case  under 
this  rule  states  that  corrective  action  is  required  as  a  matter  of  law,  and  the  officer  exercising  general  court- 
martial  jurisdiction  does  not  take  action  that  is  at  least  as  favorable  to  the  accused  as  that  recommended  by  the 
judge  advocate,  the  record  of  trial  and  the  action  thereon  shall  be  forwarded  to  the  Judge  Advocate  General 
concerned  for  review  under  R.C.M.  1201(b)(2). 

(2)  Sentence  including  dismissal.  If  the  approved  sentence  includes  dismissal,  the  record  shall  be  forwarded 
to  the  Secretary  concerned. 


Discussion 

A  dismissal  may  not  be  ordered  executed  until  approved  by  the  Secretary  or  the  Secretary's  designee.  See  R.C.M.  1206. 


(3)  Other  records.  Records  reviewed  under  this  rule  which  are  not  forwarded  under  subsection  (g)(1)  of 
this  rule  shall  be  disposed  of  as  prescribed  by  the  Secretary  concerned. 

Discussion 

A  dismissal  may  not  be  ordered  executed  until  approved  by  the  Secretary  or  the  Secretary's  designee  under  R.C.M.  1206. 


Rule  1113.  Execution  of  sentences 

(a)  In  general.  No  sentence  of  a  court-martial  may  be  executed  unless  it  has  been  approved  by  the  convening 
authority. 


Discussion 

An  order  executing  the  sentence  directs  that  the  sentence  of  this  rule,  no  part  of  a  sentence  may  be  carried  out  until  it  is 

be  carried  out.  Except  as  provided  in  subsection  (d)(2)  and  (3)  ordered  executed. 


(b)  Punishments  which  the  convening  authority  may  order  executed  in  the  initial  action.  Except  as  provided  in 
subsection  (c)  of  this  rule,  the  convening  authority  may  order  all  or  part  of  the  sentence  of  a  court-martial 
executed  when  the  convening  authority  takes  initial  action  under  R.C.M.  1107. 

(c)  Punishments  which  the  convening  authority  may  not  order  executed  in  the  initial  action. 

(1)  Dishonorable  or  a  bad-conduct  discharge.  Except  as  may  otherwise  be  prescribed  by  the  Secretary 
concerned,  a  dishonorable  or  a  bad-conduct  discharge  may  be  ordered  executed  only  by: 

(A)  The  officer  who  reviews  the  case  under  R.C.M.  1 1 12(0,  as  part  of  the  action  approving  the  sentence, 
except  when  that  action  must  be  forwarded  under  R.C.M.  1 1 12(g)(1);  or 

(B)  The  officer  then  exercising  general  court-martial  jurisdiction  over  the  accused. 

A  dishonorable  or  a  bad-conduct  discharge  may  be  ordered  executed  only  after  a  final  judgment  within  the 
meaning  of  R.C.M.  1209  has  been  rendered  in  the  case.  If  more  than  6  months  have  elapsed  since  approval  of 
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the  sentence  by  the  convening  authority,  before  a  dishonorable  or  a  bad-conduct  discharge  may  be  executed,  the 
officer  exercising  general  court-martial  jurisdiction  over  the  accused  shall  consider  the  advice  of  that  officer's 
staff  Judge  advocate  as  to  whether  retention  of  the  servicemember  would  be  in  the  best  interest  of  the  service. 
Such  advice  shall  include:  the  findings  and  sentence  as  finally  approved;  whether  the  servicemember  has  been 
on  active  duty  since  the  court-martial,  and  if  so.  the  nature  and  character  of  that  duty;  and  a  recommendation 
whether  the  discharge  should  be  executed. 

(2)  Dismissal  of  a  commissioned  officer,  cadet,  or  midshipman.  Dismissal  of  a  commissioned  officer,  cadet, 
or  midshipman  may  be  approved  and  ordered  executed  only  by  the  Secretary  concerned  or  such  Under  Secretary 
or  Assistant  Secretary  as  the  Secretary  concerned  may  designate. 

Discussion 

See  R  C.M.  1206(a)  concerning  approval  by  the  Secretary. 

(3)  Sentences  extending  to  death.  A  punishment  of  death  may  be  ordered  executed  only  by  the  President. 

Discussion 

See  R.C.M.  1207  concerning  approval  by  the  President 

(d)  Other  considerations  concerning  the  execution  of  certain  sentences. 

(1)  Death.  A  sentence  to  death  which  has  been  finally  ordered  executed  shall  be  carried  out  in  the  manner 
prescribed  by  the  Secretary  concerned. 

(2)  Confinement. 

(A)  Effective  date  of  confinement.  Any  period  of  confinement  included  in  the  sentence  of  a  court-martial 
begins  to  run  from  the  date  the  sentence  is  adjudged  by  the  court-martial,  but  the  following  shall  be 
excluded  in  computing  the  service  of  the  term  of  confinement: 

(i)  Periods  during  which  the  sentence  to  confinement  is  suspended  or  deferred; 

(ii)  Periods  during  which  the  accused  is  in  custody  of  civilian  authorities  under  Article  14  from  the 
time  of  the  delivery  to  the  return  to  military  custody,  if  the  accused  was  convicted  in  the  civilian  court; 

(iii)  Periods  during  which  the  accused  has  escaped  or  is  absent  without  authority,  or  is  absent  under  a 
parole  which  proper  authority  has  later  revoked,  or  is  erroneously  released  from  confinement  through  misrep¬ 
resentation  or  fraud  on  the  part  of  the  prisoner,  or  is  erroneously  released  from  confinement  upon  the  prisoner's 
petition  for  a  writ  of  habeas  corpus  under  a  court  order  which  is  later  reversed;  and 

(iv)  Periods  during  which  another  sentence  by  court-martial  to  confinement  is  being  served.  When  a 
prisoner  serving  a  court-martial  sentence  to  confinement  is  later  convicted  by  a  court-martial  of  another  offense 
and  sentenced  to  confinement,  the  later  sentence  interrupts  the  running  of  the  earlier  sentence.  Any  unremitted 
remaining  portion  of  the  earlier  sentence  will  be  served  after  the  later  sentence  is  fully  executed. 

(B)  Nature  of  the  confinement.  The  omission  of  “hard  labor”  from  any  sentence  of  a  court-martial  which 
has  adjudged  confinement  shall  not  prohibit  the  authority  who  orders  the  sentence  executed  from 
requiring  hard  labor  as  part  of  the  punishment. 

(C)  Place  of  confinement.  The  authority  who  orders  a  sentence  to  confinement  into  execution  shall 
designate  the  place  of  confinement  under  regulations  prescribed  by  the  Secretary  concerned,  unless 
otherwise  prescribed  by  the  Secretary  concerned.  Under  such  regulations  as  the  Secretary  concerned 
may  prescribe,  a  sentence  to  confinement  adjudged  by  a  court-martial  or  other  military  tribunal, 
regardless  whether  the  sentence  includes  a  punitive  discharge  or  dismissal  and  regardless  whether 
the  punitive  discharge  or  dismissal  has  been  executed,  may  be  ordered  to  be  served  in  any  place  of 
conHnement  under  the  control  of  any  of  the  armed  forces  or  in  any  penal  or  correctional  institution 
under  the  control  of  the  United  States  or  which  the  United  States  may  be  allowed  to  use.  Persons  so 
confined  in  a  penal  or  correctional  institution  not  under  the  control  of  one  of  the  armed  forces  are 
subject  to  the  same  discipline  and  treatment  as  persons  confined  or  committed  by  the  courts  of  the 
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United  States  or  of  the  State,  Territory,  District  of  Columbia,  or  place  in  which  the  institution  is 
situated.  When  the  service  of  a  sentence  to  confinement  has  been  deferred  and  the  deferment  is  later 
rescinded,  the  convening  authority  shall  designate  the  place  of  confinement  in  the  initial  action  on 
the  sentence  or  in  the  order  rescinding  the  deferment.  No  member  of  the  armed  forces  may  be  placed 
in  confinement  in  immediate  association  with  enemy  prisoners  or  other  foreign  nationals  not  members 
of  the  armed  forces.  The  Secretary  concerned  may  prescribe  regulations  governing  the  place  and 
conditions  of  confinement. 


Discussion 

See  R.C.M.  1 101(c)  concerning  deferment  of  a  sentence  to  confinement. 


(3)  Confinement  in  lieu  of  fine.  Confinement  may  not  be  executed  for  failure  to  pay  a  fine  if  the  accused 
demonstrates  that  the  accused  has  made  good  faith  efforts  to  pay  but  cannot  because  of  indigency,  unless  the 
authority  considering  imposition  of  confinement  determines,  after  giving  the  accused  notice  and  opportunity  to 
be  heard,  that  there  is  no  other  punishment  adequate  to  meet  the  Government's  interest  in  appropriate  punishment. 

(4)  Restriction;  hard  labor  without  confinement.  When  restriction  and  hard  labor  without  confinement  are 
included  in  the  same  sentence,  they  shall,  unless  one  is  suspended,  be  executed  concurrently. 

(5)  Confinement  on  bread  and  water  or  diminished  rations.  A  sentence  to  confinement  on  bread  and  water 
or  diminished  rations  may  be  executed  only  if  a  medical  officer  examines  the  accused  and  the  place  of  confinement 
and  certifies  in  writing  that  service  of  such  a  sentence  will  not,  in  that  officer’s  opinion,  produce  serious  injury 
to  the  health  of  the  accused.  A  sentence  of  confinement  on  bread  and  water  or  diminished  rations  may  be  executed 
in  a  place  where  the  accused  can  communicate  only  with  authorized  personnel. 

(6)  More  than  one  sentence.  If  at  the  time  forfeitures  may  be  ordered  executed,  the  accused  is  already 
serving  a  sentence  to  forfeitures  by  another  court-martial,  the  authority  taking  action  may  order  that  the  later 
forfeitures  will  be  executed  when  the  earlier  sentence  to  forfeitures  is  completed. 

Rule  1114.  Promulgating  orders 

(a)  In  general. 

(1)  Scope  of  rule.  Unless  otherwise  prescribed  by  the  Secretary  concerned,  orders  promulgating  the  result 
of  trial  and  the  actions  of  the  convening  or  higher  authorities  on  the  record  shall  be  prepared,  issued,  and 
distributed  as  prescribed  in  this  rule. 

(2)  Purpose.  A  promulgating  order  publishes  the  result  of  the  court-martial  and  the  convening  authority’s 
action  and  any  later  action  taken  on  the  case. 

(3)  Summary  courts-martial.  An  order  promulgating  the  result  of  a  trial  by  summary  court-martial  need  not 
be  .sued. 


Discussion 

See  R.C.M.  1306(b)(2)  concerning  summary  courts-martial. 


(b)  By  whom  issued. 

(1)  Initial  orders.  The  order  promulgating  the  result  of  trial  and  the  initial  action  of  the  convening  authority 
shall  be  issued  by  the  convening  authority. 

(2)  Orders  issued  after  the  initial  action.  Any  action  taken  on  the  case  subsequent  to  the  initial  action  shall 
be  promulgated  in  supplementary  orders. 

(A)  When  the  President  or  the  Secretary  concerned  has  taken  final  action.  General  court-martial  orders 
publishing  the  final  result  in  cases  in  which  the  President  or  the  Secretary  concerned  has  taken  final 
action  shall  be  promulgated  as  prescribed  by  regulations  of  the  Secretary  concerned. 
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(B)  Other  cases.  In  cases  other  than  those  in  subsection  (b)(2)(A)  of  this  rule,  the  final  action  may  be 
promulgated  by  an  appropriate  convening  authority. 

(c)  Contents. 

{[)  In  general.  The  order  promulgating  the  initial  action  shall  set  forth;  the  type  of  court-martial  and  the 
command  by  which  it  was  convened;  the  charges  and  specifications,  or  a  summary  thereof,  on  which  the  accused 
was  arraigned;  the  accused’s  pleas;  the  findings  or  other  disposition  of  each  charge  and  specification;  the  sentence, 
if  any;  and,  verbatim,  the  action  of  the  convening  authority.  Subsequent  actions  shall  recite,  verbatim,  the  action 
or  order  of  the  appropriate  authority. 

(2)  Dates.  A  promulgating  order  shall  bear  the  date  of  the  initial  action,  if  any,  of  the  convening  authority. 
An  order  promulgating  an  acquittal,  a  court-martial  terminated  before  findings,  or  action  on  the  findings  or 
sentence  taken  after  the  initial  action  of  the  convening  authority  shall  bear  the  date  of  its  publication.  A 
promulgating  order  shall  state  the  date  the  sentence  was  adjudged,  the  date  on  which  the  acquittal  was  announced, 
or  the  date  on  which  the  proceedings  were  otherwise  terminated. 

Discussion 

See  Appendix  17  for  sample  forms  for  promulgating  orders. 


(3)  Order  promulgated  regardless  of  the  result  of  trial  or  nature  of  the  action.  An  order  promulgating  the 
result  of  trial  by  general  or  special  court-martial  shall  be  issued  regardless  of  the  result  and  regardless  of  the 
action  of  the  convening  or  higher  authorities. 

(d)  Orders  containing  classified  information.  When  an  order  contains  information  which  must  be  classified,  only 
the  order  retained  in  the  unit  files  and  those  copies  which  accompany  the  record  of  trial  shall  be  complete  and 
contain  the  classified  information.  The  order  shall  be  assigned  the  appropriate  security  classification.  Asterisks 
shall  be  substituted  for  the  classified  information  in  the  other  copies  of  the  order. 

(e)  Authentication.  The  promulgating  order  shall  be  authenticated  by  the  signature  of  the  convening  or  other 
competent  authority  acting  on  the  case,  or  a  person  acting  under  the  direction  of  such  authority.  A  promulgating 
order  prepared  in  compliance  with  this  rule  shall  be  presumed  authentic. 

(f)  Distribution.  Promulgating  orders  shall  be  distributed  as  provided  in  regulations  of  the  Secretary  concerned. 
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CHAPTER  XII.  APPEALS  AND  REVIEW 
Rule  1201.  Action  by  the  Judge  Advocate  General 

(a)  Cases  required  to  be  referred  to  a  Court  of  Military  Review.  The  Judge  Advocate  General  shall  refer  to  a 
Court  of  Military  Review  the  record  in  each  trial  by  court-martial: 

(1)  In  which  the  sentence,  as  approved,  extends  to  death;  or 

(2)  In  which — 

(A)  The  sentence,  as  approved,  extends  to  dismissal  of  a  commissioned  officer,  cadet,  or  midshipman, 
dishonorable  or  bad-conduct  discharge,  or  confinement  for  1  year  or  longer;  and 

(B)  The  accused  has  not  waived  or  withdrawn  appellate  review. 

Discussion 


See  R.C.M.  1110  concerning  waiver  or  withdrawal  of  ap¬ 
pellate  review. 

See  also  subsection  (b)(1)  of  this  rule  concerning  cases 
reviewed  by  the  Judge  Advocate  General  which  may  be  referred 
to  a  Court  of  Military  Review. 


(b)  Cases  reviewed  by  the  Judge  Advocate  General. 


See  R.C.M.  1203  concerning  review  by  the  Court  of  Mil¬ 
itary  Review  and  the  powers  and  responsibilities  of  the  Judge 
Advocate  General  after  such  review.  See  R.C.M.  1202  con¬ 
cerning  appellate  counsel. 


(1)  Mandatory  examination  of  certain  general  courts-martial.  Except  when  the  accused  has  waived  the  right 
to  appellate  review  or  withdrawn  such  review,  the  record  of  trial  by  a  general  court-martial  in  which  there  has 
been  a  finding  of  guilty  and  a  sentence,  the  appellate  review  of  which  is  not  provided  for  in  subsection  (a)  of 
this  rule,  shall  be  examined  in  the  office  of  the  Judge  Advocate  General.  If  any  part  of  the  findings  or  sentence 
is  found  unsupported  in  law,  or  if  reassessment  of  the  sentence  is  appropria:e,  the  Judge  Advocate  General  may 
modify  or  set  aside  the  findings  or  sentence  or  both.  If  the  Judge  Advocate  General  so  directs,  the  record  shall 
be  reviewed  by  a  Court  of  Military  Review  in  accordance  with  R.C.M.  1203.  If  the  case  is  forwarded  to  a  Court 
of  Military  Review,  the  accused  shall  be  informed  and  shall  have  the  rights  under  R.C.M.  1202(b)(2). 

Discussion 


When  a  case  is  forwarded  to  a  Court  of  Military  Review 
under  this  subsection,  it  is  not  subject  to  further  review  by  the 


Court  of  Military  Appeals,  except  when  forwarded  by  the  Judge 
Advocate  General  under  R.C.M.  1203(c)(1). 


(2)  Mandatory  review  of  cases  forwarded  under  R.C.M.  1112(g)(1).  The  Judge  Advocate  General  shall 
review  each  case  forwarded  under  R.C.M.  1 1 12(g)(1).  On  such  review,  the  Judge  Advocate  General  may  vacate 
or  modify,  in  whole  or  part,  the  findings  or  sentence,  or  both,  of  a  court-martial  on  the  ground  of  newly  discovered 
evidence,  fraud  on  the  court-martial,  lack  of  jurisdiction  over  the  accused  or  the  offense,  error  prejudicial  to  the 
substantial  rights  of  the  accused,  or  the  appropriateness  of  the  sentence. 

(3)  Review  by  the  Judge  Advocate  General  after  final  review. 

(A)  In  general.  Notwithstanding  R.C.M.  1209,  the  Judge  Advocate  General  may,  sua  sponte  or  upon 
application  of  the  accused  or  a  person  with  authority  to  act  for  the  accused,  vacate  or  modify,  in 
whole  or  in  part,  the  findings,  sentence,  or  both  of  a  court-martial  which  has  been  finally  reviewed, 
but  has  not  been  reviewed  by  a  Court  of  Military  Review,  on  the  ground  of  newly  discovered 
evidence,  fraud  on  the  court-martial,  lack  of  jurisdiction  over  the  accused  or  the  offense,  error 
prejudicial  to  the  substantial  rights  of  the  accused,  or  the  appropriateness  of  the  sentence. 
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Discussion 

iVf  R  C  M  12i0  concerning  pelilion  tor  new  trial  subsection  is  not  part  of  appellate  review  within  the  meaning 

Review  of  a  case  by  a  Judge  Advocate  General  under  this  of  Article  76  or  R.C  M  I2IW 


(B)  Procedure.  Each  Judge  Advocate  General  shall  provide  procedures  for  considering  all  cases  properly 
submitted  under  subsection  (b)(3)  of  this  rule  and  may  prescribe  the  manner  by  which  an  application 
for  relief  under  subsection  (b)(3)  of  this  rule  may  be  made  and.  if  submitted  by  a  person  other  than 
the  accused,  may  require  that  the  applicant  show  authority  to  act  on  behalf  of  the  accused. 

Discussion 

See  R.C.M.  1 1 14  concerning  orders  promulgating  action  under  ihis  rule. 

(C)  Time  limits  on  applications.  Any  application  for  review  by  the  Judge  Advocate  General  under  Article 
69  must  be  made  on  or  before  the  last  day  of  the  two  year  period  beginning  on  the  date  the  sentence 
is  approved  by  the  convening  authority,  unless  the  accused  establishes  good  cause  for  failure  to  file 
within  that  time. 

(4)  Rehearing.  If  the  Judge  Advocate  General  sets  aside  the  findings  or  sentence,  the  Judge  Advocate 
General  may,  except  when  the  setting  aside  is  based  on  lack  of  sufficient  evidence  in  the  record  to  support  the 
findings,  order  a  rehearing.  If  the  Judge  Advocate  General  sets  aside  the  findings  and  sentence  and  does  not 
order  a  rehearing,  the  Judge  Advocate  General  shall  order  that  the  charges  be  dismissed.  If  the  Judge  Advocate 
General  orders  a  rehearing  but  the  convening  authority  finds  a  rehearing  impractical,  the  convening  authority 
shall  dismiss  the  charges. 

(c)  Remission  and  suspension.  The  Judge  Advocate  General  may,  when  so  authorized  by  the  Secretary  concerned 
under  Article  74,  at  any  time  remit  or  suspend  the  unexecuted  part  of  any  sentence,  other  than  a  sentence  approved 
by  the  President. 

Rule  1202.  Appellate  counsel 

(a)  In  general.  The  Judge  Advocate  General  concerned  shall  detail  one  or  more  commissioned  officers  as  appellate 
Government  counsel  and  one  or  more  commissioned  officers  as  appellate  defense  counsel  who  are  qualified 
under  Article  27(b)(  1 ). 

(b)  Duties. 

(1)  Appellate  Government  counsel.  Appellate  Government  coun.sel  shall  represent  the  United  States  before 
the  Court  of  Military  Review  or  the  United  States  Court  of  Military  Appeals  when  directed  to  do  so  by  the  Judge 
Advocate  General  concerned.  Appellate  Government  counsel  may  represent  the  United  States  before  the  United 
States  Supreme  Court  when  requested  to  do  so  by  the  Attorney  General. 

(2)  Appellate  defense  counsel.  Appellate  defense  counsel  shall  represent  the  accused  before  the  Court  of 
Military  Review,  the  Court  of  Military  Appeals,  or  the  Supreme  Court  when  the  accused  is  a  party  in  the  case 
before  such  court  and; 

(A)  The  accused  requests  to  be  represented  by  appellate  defense  counsel; 

(B)  The  United  States  is  represented  by  counsel;  or 

(C)  The  Judge  Advocate  General  has  .sent  the  case  to  the  United  States  Court  of  Military  Appeals. 

Appellate  defense  coun.sel  is  authorized  to  communicate  directly  with  the  accused.  The  accused  is  a  party  in 
the  case  when  named  as  a  party  in  pleadings  before  the  court  or.  even  if  not  so  named,  when  the  military  judge 
is  named  as  respondent  in  a  petition  by  the  Government  for  extraordinary  relief  from  a  ruling  in  favor  of  the 
accused  at  trial. 

Discussion 

For  a  discussion  of  itie  dunes  of  the  trial  defense  counsel  ciMKcming  post-trial  and  appellate  niattcrs.  sec  R  C  M  .S()2(dli6i 
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Discussion  (E).  Appellate  defense  counsel  may  communicate 
with  trial  defense  counsel  concerning  the  case  See  Mil 
R.  Evid.  502  (privileges). 

If  all  or  part  of  the  findings  and  sentence  are  affirmed  by 
the  Court  of  Military  Review,  appellate  defense  counsel  should 
advise  the  accused  whether  the  accused  should  petition  for  fur¬ 
ther  review  in  the  United  States  Court  of  Military  Appeals  and 
concerning  which  issues  should  be  raised. 

The  accused  may  be  represented  by  civilian  counsel  before 
the  Court  of  Military  Review,  the  Court  of  Military  Appeals, 
and  the  Supreme  Court.  Such  counsel  will  not  be  provided  at 
the  expense  of  the  United  States.  Civilian  counsel  may  represent 
the  accused  before  these  courts  in  addition  to  or  instead  of 
military  counsel. 


11.  after  any  decision  ot  the  Court  ol  .Military  Appeals,  the 
accused  may  apply  for  a  writ  of  certiorari  (sec  R  ('  M  I2tl5i. 
appellate  defense  counsel  should  adsisc  the  accused  whether  to 
apply  for  review  by  the  Supreme  Court  and  which  issues  might 
be  raised.  If  authorized  to  do  so  by  the  accused,  appellate 
defense  counsel  may  prepare  and  file  a  petition  tor  a  writ  of 
certiorari  on  behalf  of  the  accused 

The  accused  has  no  right  to  select  appellate  detense  coun¬ 
sel.  Under  some  circumstances,  however,  the  accused  may  be 
entitled  to  request  that  the  detailed  appellate  detense  counsel 
be  replaced  by  another  appellate  defense  counsel 

See  also  R.C.M.  I2t)4(b)l  1 )  concerning  detailing  counsel 
with  respect  to  the  right  to  petition  the  Court  of  Military  Appeals 
for  review 


Rule  1203.  Review  by  a  Court  of  Military  Review 

(a)  In  general.  Each  Judge  Advocate  General  shall  establish  a  Court  of  Military  Review  composed  of  appellate 
military  judges. 

Discussion 

See  Article  66  concerning  the  composition  of  the  Courts  official  relationship  of  the  members  of  the  court  to  other  mem- 
of  Military  Review,  the  qualifications  of  appellate  military  judges,  bers.  Uniform  rules  of  court  for  the  Courts  of  Military  Rev  iew 

the  grounds  for  their  ineligibility,  and  restrictions  upon  the  are  prescribed  by  the  Judge  Advocates  General 


(b)  Cases  reviewed  by  a  Court  of  Military  Review.  A  Court  of  Military  Review  shall  review  cases  referred  to  it 
by  the  Judge  Advocate  General  under  R.C.M.  1201(a)  or  (b)(1). 

Discussion 

See  R.C.M.  1 1 10  concerning  withdrawal  of  a  case  pending  R.M.C.  1201.  a  Court  of  Military  Review  may  weigh  the  ev- 

befote  a  Court  of  Military  Review.  idence,  judge  the  credibility  of  witnesses,  and  determine  con- 

See  R.C.M.  908  concerning  procedures  for  interlocutory  troverted  questions  of  fact,  recognizing  that  the  court-martial 

appeals  by  the  Government.  saw  and  heard  the  evidence.  A  finding  or  sentence  of  a  court- 

In  cases  referred  to  it  under  R.C.M.  1201,  a  Court  of  martial  may  not  be  held  incorrect  on  the  ground  of  an  error  of 

Military  Review  may  act  only  with  respect  to  the  findings  and  law  unless  the  error  materially  prejudices  the  substantial  rights 

sentence  as  approved  by  proper  authority  It  may  affirm  only  of  the  accused.  Article  59(a) 

such  findings  of  guilty  or  such  part  of  a  finding  of  guilty  as  If  a  Court  of  Military  Review  sets  aside  any  findings  of 

includes  an  included  offense,  as  it  finds  correct  in  law  and  fact  guilty  or  the  sentence,  it  may.  except  as  to  findings  set  aside 

and  determines  on  the  basis  of  the  entire  record  should  be  for  lack  of  sufficient  evidence  in  the  record  to  support  the 

approved.  A  Court  of  Military  Review  has  generally  the  same  findings,  order  an  appropriate  type  of  rehearing  or  reassess  the 

powers  as  the  convening  authority  to  modify  a  sentence  (see  sentence  as  appropriate.  See  R.C.M.  810  concerning  rehear- 

R  C  M.  1 107),  but  it  may  not  suspend  all  or  part  of  a  sentence.  ings.  If  the  Court  of  Military  Review  sets  aside  all  the  findings 

However,  it  may  reduce  the  period  of  a  suspension  prescribed  and  the  sentence  and  does  not  order  a  rehearing,  it  must  order 
by  a  convening  authority.  It  may  not  defer  service  of  a  sentence  the  charges  dismissed.  See  Articles  59(a)  and  66. 

to  confinement.  (See  R.C.M.  1 101(c)).  It  may,  however,  review  A  Court  of  Military  Review  may  on  petition  for  exlraor- 

a  decision  by  a  convening  authority  concerning  deferral,  to  dinary  relief  issue  all  writs  necessary  or  appropriate  in  aid  of 

determine  whether  that  decision  was  an  abuse  of  the  convening  its  jurisdiction  and  agreeable  to  the  usages  and  principles  of 

authority's  discretion  law.  Any  party  may  petition  a  Court  of  Military  Review  for 

In  considering  the  record  of  a  case  referred  to  it  under  extraordinary  relief. 


(c)  Action  on  cases  reviewed  by  a  Court  of  Military  Review. 

(I)  Forwarding  by  the  Judge  Advocate  General  to  the  Court  of  Military  Appeals.  The  Judge  Advocate 
General  may  forward  the  decision  of  the  Court  of  Military  Review  to  the  Court  of  Military  Appeals  for  reveiw 
with  respect  to  any  matter  of  law.  In  such  a  case,  the  Judge  Advocate  General  shall  cause  a  copy  of  the  decision 


R.C.M.  1203(cK2) 


of  the  Court  of  Military  Review  and  the  order  forwardini;  the  ease  to  be  served  on  the  aeeused  and  on  appellate 
defense  counsel. 

(2)  Action  when  sentence  is  set  asiiie.  In  a  ease  reviewed  by  it  under  this  rule  in  whieh  the  Court  of  Military 
Review  has  set  aside  the  sentence  and  which  is  not  forwarded  to  the  Court  of  Military  Appeals  under  subsection 

(c) (1)  of  this  rule,  the  Judge  Advocate  General  shall  instruct  an  appropriate  convening  authority  to  take  action 
in  accordance  with  the  decision  of  the  Court  of  Military  Review .  If  the  Court  of  Military  Review  has  ordered  a 
rehearing,  the  record  shall  be  sent  to  an  appropriate  convening  authority.  If  that  convening  authority  finds  a 
rehearing  impracticable  that  convening  authority  may  dismiss  the  charges. 

Discussion 

If  charges  are  dismissed,  see  R.C  M  120H  concerning  concerning  promulgating  tirdcrs 

restoration  of  nghts,  privileges,  and  propertv  ,SVc  R  CM  1114 

(3)  Action  when  sentence  is  affirmed  in  whole  or  part. 

(A)  Sentence  requiring  approval  hy  the  President.  If  the  Court  of  Military  Review  affirms  any  sentence 
which  includes  death,  the  Judge  AdvcHrate  General  shall  transmit  the  record  of  trial  and  the  decision 
of  the  Court  of  Military  Review  directly  to  the  Court  of  Military  Appeals  when  any  period  for 
reconsideration  provided  by  the  rules  of  the  Courts  of  Military  Review  has  expired. 

(B)  Other  cases.  If  the  Court  of  Military  Review  affirms  any  sentence  other  than  one  which  includes 
death,  the  Judge  AdvrKate  General  shall  cause  a  copy  of  the  decision  of  the  Court  of  Military  Review- 
to  be  served  on  the  accused  in  accordance  with  subsection  (d)  of  this  rule. 

(4)  Remission  or  suspension.  If  the  Judge  Advocate  General  believes  that  a  sentence  as  affirmed  by  the 
Court  of  Military  Review,  other  than  one  which  includes  death,  should  be  remitted  or  suspended  in  whole  or 
part,  the  Judge  Advocate  General  may.  before  taking  action  under  sub.sections  (c)(  I )  or  (.^)  of  this  rule,  transmit 
the  record  of  trial  and  the  decision  of  the  Court  of  Military  Review  to  the  Secretary  concerned  with  a  recom¬ 
mendation  for  action  under  Article  74  or  may  take  such  action  as  may  be  authorized  by  the  Secretary  concerned 
under  Article  74(a). 

Discussion 

See  R  C  M  I2(ll(cl:  1206 

(d)  Notification  to  accused. 

(1)  Notification  of  decision.  The  accused  shall  be  notified  of  the  decision  of  the  Court  of  Military  Review 
in  accordance  with  regulations  of  the  Secretary  concerned. 

Discussion 

Tne  accused  may  be  notified  personally,  or  a  copy  of  the  provided  by  the  accused,  at  the  latest  address  listed  tf)r  the 

decision  may  be  sent,  after  service  on  appellate  counsel  of  accused  m  the  accused's  official  ser\ice  record 

record,  if  any,  by  first  class  certified  mail  to  the  accused  at  an  It  the  Judge  AdviKate  General  has  tt>rwarded  the  case  to 

address  provided  by  the  accused  or.  if  no  such  address  has  been  the  Court  o1  Military  .\pfx.'als.  the  accused  should  be  so  notified 

See  subsection  ic)(  I )  of  this  rule 


(2)  Notification  of  right  to  petition  the  Court  of  Military  Appeals  for  review.  If  the  accused  has  the  right  to 
petition  the  Court  of  Military  Appeals  for  review,  the  accused  shall  be  provided  with  a  copy  of  the  decision  of 
the  Court  of  Military  Review  bearing  an  endorsement  notifying  the  accused  of  this  right.  The  endorsement  shall 
inform  the  accused  that  such  a  petition: 

(A)  May  be  filed  only  within  60  days  from  the  time  the  accused  was  in  fact  notified  of  the  decision  of 
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the  Court  of  Military  Review  or  the  mailed  copy  of  the  decision  was  postmarked,  w  hichever  is  earlier; 
and 

(B)  May  be  forw'arded  through  the  officer  immediately  exercising  general  court-martial  jurisdiction  over 
the  accused  and  through  the  appropriate  Judge  Advocate  General  or  filed  directly  with  the  Court  of 
Military  Appeals. 


Discussion 


See  Article  67(cl. 

.Ve  u/«»  R.C.M,  i:04(bl. 

The  accused  may  petition  the  Court  ot  Military  .Appeals 
for  re\  lew,  as  to  any  matter  of  law  .  of  any  decision  of  the  Court 
of  Military  Review  except:  ( 1 1  a  case  which  was  referred  to  the 
Court  of  Military  Review  by  the  Judge  Advocate  General  under 
R  CM  1201(bll  1  i;  (2)  a  case  in  which  the  Court  of  Military 
Review  has  set  aside  the  sentence;  and  I.G  a  case  in  which  the 


sentence  includes  death  (because  review  by  the  Court  of  Military 
.Appeals  IS  mandatory! 

The  placing  of  a  petition  for  review  m  proper  military 
channels  divests  the  Court  of  Military  Review  ot  lurisdiction 
over  the  case,  and  jurisdiction  is  thereby  conterred  on  the  Court 
of  Military  Appeals.  See  R.C  M  1 1 1,^  concerning  action  lo  be 
taken  if  the  accused  does  not  file  or  the  Court  of  Military 
Appeals  denies  a  petition  for  rev  leu . 


(3)  Receipt  hy  the  accused— disposition.  When  the  accused  has  ihe  right  to  petition  the  Court  of  Military 
Appeals  for  review,  the  receipt  of  the  accused  for  the  copy  of  the  decision  of  the  Court  of  Military  Review,  a 
certificate  of  service  on  the  accused,  or  the  postal  receipt  for  delivery  of  certified  mail  shall  be  transmitted  in 
duplicate  by  expeditious  means  to  the  appropriate  Judge  Advocate  General.  If  the  accused  is  personally  served, 
the  receipt  or  certificate  of  service  shall  show  the  date  of  service.  The  Judge  Advocate  General  shall  forward 
one  copy  of  the  receipt,  certificate,  or  postal  receipt  to  the  clerk  of  the  Court  of  Military  Appeals  when  required 
by  the  court. 

(e)  Cases  not  reviewed  hy  the  Court  of  Military  Appeals.  If  the  decision  of  the  Court  of  Military  Review  is  not 
subject  to  review  by  the  Court  of  Military  Appeals,  or  if  the  Judge  Advocate  General  has  not  forwarded  the  case 
to  the  Court  of  Military  Appeals  and  the  accused  has  not  filed  or  the  Court  of  Military  Appeals  has  denied  a 
petition  for  review,  the  Judge  Advocate  Genera)  shall — 

(1)  If  the  sentence  affirmed  by  the  Court  of  Military  Review  includes  a  dismissal,  transmit  the  record,  the 
decision  of  the  Court  of  Military  Review,  and  the  Judge  Advocate  General's  recommendation  to  the  Secretary 
concerned  for  action  under  R.C.M.  1206;  or 

(2)  If  the  sentence  affirmed  by  the  Court  of  Military  Review  does  not  include  a  dismissal,  notify  the 
convening  authority,  the  officer  exercising  general  court-martial  jurisdiction  over  the  accused,  or  the  Secretary 
concerned,  as  appropriate,  who.  subject  to  R.C.M.  1 1 13(c)(  1),  may  order  into  execution  any  unexecuted  sentence 
affirmed  by  the  Court  of  Military  Review  or  take  other  action,  as  authorized. 

Discussion 

See  R  C  M.  1 1 13.  12()6,  and  Article  74(a)  concerning  the  authorii\  of  the  Secrctarv'  and  others  to  lake  action. 


(f)  Scope.  Except  as  otherwise  expressly  provided  in  this  rule,  this  rule  does  not  apply  to  appeals  by  the  Government 
under  R.C.M.  908. 

Rule  1204.  Review  by  the  Court  of  Military  Appeals 

(a)  Cases  reviewed  hy  the  Court  of  Military  Appeals.  Under  such  rules  as  it  may  prescribe,  the  Court  of  Military 
Appeals  shall  review  the  record  in  all  cases; 

(1)  In  which  the  sentence,  as  affirmed  by  a  Court  of  Military  Review,  extends  to  death; 

(2)  Reviewed  by  a  Court  of  Military  Review  which  the  Judge  Advwate  General  orders  sent  to  the  Court 
of  Military  Appeals  for  review;  and 

(3)  Reviewed  by  a  Court  of  Military  Review,  except  those  referred  to  it  by  the  Judge  Advocate  General 
under  R.C.M.  1201(b)(1).  in  which,  upon  petition  by  the  accused  and  on  good  cause  shown,  the  Court  of 
Military  Appeals  has  granted  a  review  . 
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Discussion 

,Sn  ArtkiL- h'l.il  coiKt-rnmi;  Ihc  compiiMImn  ol  tlu- (.'nun  i’XlrjiiriJiriar\  rclicl  ami  iiia>  issue  all  svnis  ncecssarv  .ir  ap 

111  Mililarv  Appeals  In  ans  ease  resieviesl  hs  it,  the  Court  oi  prupriate  in  aid  ol  ils  lunsdielion  and  aereeable  to  the  iisaiies 

Militars  .Appeals  mas  ael  onK  n iih  respeel  to  the  tindines  and  and  prineiples  ol  laiv.  Any  pane  may  pennon  the  Conn  ol 

sentenec  as  apptsived  hy  the  eomeninj  authority  and  as  atVirmed  Military  .Appeals  tor  extraordinary  relief  .  Hoiaever.  in  the  in- 

or  set  aside  as  ineorreel  in  lavs  bs  the  Court  ot  .Military  Review.  leresi  ol  iiidieial  eeominiv.  sueh  pennons  usually  should  be' 

.See  Aniele  b7idi  and  ict  The  rules  ot  praetiee  and  proeedure  tiled  with  and  ad|udiealed  belore  the  appropriate  Coun  ol  .Mil- 

betore  the  Court  ot  Miliiarx  Appeals  are  published  in  the  .Mil-  itary  Review  prior  to  submission  to  the  Court  ot  .Military  Ap- 

itary  Justiee  Reporter  peaN 

The  Court  ot  Military  .Appeals  may  entertain  petitions  lor 


(b)  Petition  hy  the  accused  for  review  hy  the  Court  of  Military  Appeals. 

(1)  Counsel.  When  the  accused  is  notified  of  the  right  to  forward  a  petition  for  revievy  by  the  Court  of 
Military  Appeals,  if  requested  hv  the  accused,  associate  counsel  qualitied  under  R.C.M.  502(d)(1)  shall  be 
detailed  to  advise  and  assist  the  accused  in  connection  with  preparing  a  petition  for  further  appellate  review  . 

Discussion 

W  rcuMinubly  available,  the  counsel  who  conducted  the  to  ropresem  the  accused  should  communicate  with  the  appellate 

deten.se  at  trial  rnav  perform  these  duties.  The  counsel  detailed  defense  ct>unsel  representing  the  accused-  See  R.C  ..M. 

(2)  Forwarding  petition.  The  accused  shall  file  any  petition  for  review  by  the  Coun  of  Military  Appeals 
under  subsection  (a)l.5)  of  this  rule  directly  w  ith  the  Court  of  Military  Appeals. 

Discussion 

Sm  Antvlc  Mtvl  and  R.C  M.  12ntidu5l  concerning  no-  See  ii/.v«  the  rules  ol  the  Court  ol  Miliiary  Appeals  eoneeming 
tify  ing  the  accused  of  the  right  to  petition  the  Court  of  Miliiary  when  the  time  for  filing  a  peiilion  begins  to  run  and  when  a 

•Appeals  for  review  and  the  time  limits  for  submitting  a  pelition.  pciition  is  now  timely. 


ic)Action  on  decision  hy  the  Court  of  Military  Appeals. 

{\)  In  general.  After  it  has  acted  on  a  case,  the  Court  of  Military  Appeals  may  direct  the  Judge  Advocate 
General  to  return  the  record  to  the  Court  of  Military  Review  for  further  proceedings  in  accordance  with  the 
decision  of  the  court.  Otherwise,  unless  the  decision  is  subject  to  review  by  the  Supreme  Court,  or  there  is  to 
be  further  action  by  the  President  or  the  Secretary  concerned,  the  Judge  Advocate  General  shall  instruct  the 
convening  authority  to  take  action  in  accordance  with  that  decision.  If  the  Court  has  ordered  a  rehearing,  but 
the  convening  authority  to  whom  the  record  is  transmitted  finds  a  rehearing  impracticable,  the  convening  authority 
may  dismiss  the  charges. 

Discussion 

.See  K  C  M  1 1  M  cimceming  final  iirdcrs  in  the  tavo  See  at\i>  R  C  M,  1206  and  Article  74ial 

(2)  Sentence  requiring  approval  of  the  President.  If  the  Court  of  Military  Appeals  has  affirmed  a  sentence 
which  must  be  approved  by  the  President  before  it  may  be  executed,  the  Judge  Advocate  General  shall  transmit 
the  record  of  trial,  the  xiecision  of  the  Court  of  Military  Review,  the  decision  of  the  Court  of  Military  Appeals, 
and  the  recommendation  of  the  Judge  Advocate  General  to  the  Secretary  concerned  for  the  action  of  the  President 

Discussion 

.See  Article  7l(al  and  RAM  1207 

f.J)  Sentence  requiring  approval  of  the  Secretary  concerned.  It  the  Court  of  Military  Appeals  has  aftirmed 
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sentence  which  requires  approval  of  the  Secretary  concerned  before  it  may  be  executed,  the  Judge  Advocate 
fieneral  shall  follow  the  procedure  in  R.C.M.  I2()3(e)(l). 

Discussion 

S,r  Article  71(b)  and  R.C.M.  1206. 


(4)  Decision  subject  to  review  by  the  Supreme  Court.  If  the  decision  of  the  Court  of  Military  Appeals  is 
subject  to  review  by  the  Supreme  Court,  the  Judge  Advocate  General  shall  take  no  action  under  subsections 
(c)(  1 ),  (2),  or  (3)  of  this  rule  until:  (A)  the  time  for  filing  a  petition  for  a  writ  of  certiorari  with  the  Supreme 
Court  has  expired;  or  (B)  the  Supreme  Court  has  denied  any  petitions  for  writ  of  certiorari  filed  in  the  case. 
After  (A)  or  (B)  has  occurred,  the  Judge  Advocate  General  shall  take  action  under  subsection  (c)(  1),  (2),  or  (3). 
If  the  Supreme  Court  grants  a  writ  of  certiorari,  the  Judge  Advocate  General  shall  take  action  under  R.C.M. 
1205(b). 

Rule  1205.  Review  by  the  Supreme  Court 

(a)  Cases  subject  to  review  by  the  Supreme  Court.  Under  28  U.S.C.  §  1259  and  Article  67(h).  decisions  of  the 
Court  of  Military  Appeals  may  be  reviewed  by  the  Supreme  Court  by  writ  of  certiorari  in  the  following  cases; 

(1)  Cases  reviewed  by  the  Court  of  Military  Appeals  under  Article  67(b)(1); 

(2)  Cases  certified  to  the  Court  of  Military  Appeals  by  the  Judge  Advocate  General  under  Article  67(b)(2); 

(3)  Cases  in  which  the  Court  of  Military  Appeals  granted  a  petition  for  review  under  Article  67(b)(3);  and 

(4)  Cases  other  than  those  described  in  subsections  (a)(1).  (2).  and  (3)  of  this  rule  in  which  the  Court  of 
Military  Appeals  granted  relief. 

The  Supreme  Court  may  not  review  by  writ  of  certiorari  any  action  of  the  Court  of  Military  Appeals  in  refusing 
to  grant  a  petition  for  review. 

(b)  Action  by  the  Supreme  Court.  After  the  Supreme  Court  has  taken  action,  other  than  denial  of  a  petition  for 
writ  of  certiorari,  in  any  case,  the  Judge  Advocate  General  shall,  unless  the  case  is  returned  to  the  Court  of 
Military  Appeals  for  further  proceedings,  forward  the  case  to  the  President  or  the  Secretary  concerned  in 
accordance  with  R.C.M.  1204(c)(2)  or  (3)  when  appropriate,  or  instruct  the  convening  authority  to  take  action 
in  accordance  with  the  decision. 

Ruie  1206.  Powers  and  responsibilities  of  the  Secretary 

(a)  Sentences  requirin;^  approval  by  the  Secretary.  No  part  of  a  sentence  extending  to  dismissal  of  a  commissioned 
officer,  cadet,  or  midshipman  may  be  executed  until  approved  by  the  Secretary  concerned  or  such  Under  Secretary 
or  Assistant  Secretary  as  may  be  designated  by  the  Secretary. 

Discussion 

See  Article  71(b). 


( b  (  Remission  anil  suspension 

( 1 1  In  I’eneral.  The  Secretary  concerned  and,  when  designated  by  the  Secretary  concerned,  any  Under 
Sccretarv  .  Assistant  Secretary.  Judge  Advocate  General,  or  commander  may  remit  or  suspend  any  part  or  amount 
of  the  unexecuted  part  of  any  sentence,  including  all  uncollected  forfeitures,  other  than  a  sentence  approved  by 
the  President. 

(2)  Suhititution  oj  iHschar^e.  The  Secretary  concerned  may,  for  good  cause,  substitute  an  administrative 
discharge  for  a  discharge  or  dismissal  executed  in  accordance  with  the  sentence  of  a  court-martial. 

(3)  Sentence  commuted  by  the  President.  When  the  President  has  commuted  a  death  sentence  to  a  lesser 
punishment,  the  Secretarv  concerned  may  remit  or  suspend  any  remaining  part  or  amount  of  the  unexecuted 
portion  of  the  sentence  of  a  person  convicted  by  a  military  tribunal  under  the  Secretary's  jurisdiction. 
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Rule  12Q7.  Sentences  requiring  approval  by  the  President 

No  part  of  a  court-martial  sentence  extending  to  death  may  he  executed  until  approved  by  the  President. 

Discussion 

See  Article  7lu)  See  a/so  R.C  M  120.^  and  1204  con-  Miliian  Appeals  in  capital  cases, 
ceming  review  by  the  Court  of  Military  Review  and  Court  of 

Rule  1208.  Restoration 

(a)  New  trial.  All  rights,  privileges,  and  property  affected  by  an  executed  portion  of  a  court-martial  sentence-- 
except  an  executed  dismissal  or  discharge — which  has  not  again  been  adjudged  upon  a  new  trial  or  which,  after 
the  new  trial,  has  not  been  sustained  upon  the  action  of  any  reviewing  authority,  shall  be  restored.  So  much  of 
the  findings  and  so  much  of  the  sentence  adjudged  at  the  earlier  trial  shall  be  set  aside  as  may  be  required  by 
the  findings  and  sentence  at  the  new  trial.  Ordinarily,  action  taken  under  this  subsection  shall  be  announced  in 
the  court-martial  order  promulgating  the  final  results  of  the  proceedings. 

Discussion 

See  Article  75(b)  arid  (c)  concemiag  the  actwa  to  be  takc?\  on  an  executed  dismissal  or  discharge  which  is  not  imposed  at  a  new  trial. 

(b)  Other  cases.  In  cases  other  than  those  in  subsection  (a)  of  this  rule,  all  rights,  privileges,  and  property  affected 
by  an  executed  part  of  a  court-martial  sentence  which  has  been  set  aside  or  disapproved  by  any  competent 
authority  shall  be  restored  unless  a  new  trial,  other  trial,  or  rehearing  is  ordered  and  such  executed  part  is  included 
in  a  sentence  imposed  at  the  new  trial,  other  trial,  or  rehearing.  Ordinarily,  any  restoration  shall  be  announced 
in  the  court-martial  order  promulgating  the  final  results  of  the  proceedings. 

Discussion 

See  R.C.M.  1 1 14  concerning  promulgating  orders. 

Rule  1209.  Finality  of  courts-martial 

(a)  When  a  conviction  is  final.  A  court-martial  conviction  is  final  when: 

(1)  Review  is  completed  by  a  Court  of  Military  Review  and — 

(A)  The  accused  does  not  file  a  timely  petition  for  review  by  the  Court  of  Military  Appeals  and  the  case 
is  not  otherwise  under  review  by  that  court; 

(B)  A  petition  for  review  is  denied  or  otherwise  rejected  by  the  Court  of  Military  Appeals;  or 

(C)  Review  is  completed  in  accordance  with  the  judgment  of  the  Court  of  Military  Appeals  and — 

(i)  A  petition  for  a  writ  of  certiorari  is  not  filed  within  the  time  limits  prescribed  by  the  Supreme 

Court, 

(ii)  A  petition  for  writ  of  certiorari  is  denied  or  otherwise  rejected  by  the  Supreme  Court,  or 

(iii)  Review  is  otherwise  completed  in  accordance  with  the  judgment  of  the  Supreme  Court;  or 

Discussion 

.W  R  C  M  1201.  I2n.t.  1204.  and  1 20.5 concerning ca.scs  Mililarc  Appeal,  and  the  Supreme  Court  Sec  also  R  C  M 

subject  to  review  by  a  Court  of  Military  Review,  the  Court  of  1 1 10 

(2)  In  cases  not  reviewed  by  a  Court  of  Military  Review — 

(A)  The  findings  and  sentence  have  been  found  legally  sufficient  by  a  judge  advocate  and,  when  action 


R.C.M.  1210(f) 


•9.'^ 


by  such  officer  is  required,  have  been  approved  by  the  officer  exercising  general  court-martial 
jurisdiction  over  the  accused  at  the  time  the  court-martial  was  convened  (or  that  officer’s  successor); 
or 

(B)  The  findings  and  sentence  have  been  affirmed  by  the  Judge  Advocate  General  when  review  by  the 
Judge  Advocate  General  is  required  under  R.C.M.  1112  (g)(  1 )  or  1201(b)(  1 ). 

(b)  Effect  of  finality.  The  appellate  review  of  records  of  trial  provided  by  the  code,  the  proceedings,  findings, 
and  sentences  of  courts-martial  as  approved,  reviewed,  or  affirmed  as  required  by  the  code,  and  all  dismissals 
and  discharges  carried  into  execution  under  sentences  by  courts-martial  following  approval,  review,  or  affirmation 
as  required  by  the  code,  are  final  and  conclusive.  Orders  publishing  the  proceedings  of  courts-martial  and  all 
action  taken  pursuant  to  those  proceedings  are  binding  upon  all  departments,  courts,  agencies,  and  officers  of 
the  United  States,  subject  only  to  action  upon  a  petition  for  a  new  trial  under  Article  73,  to  action  by  the  Judge 
Advocate  General  under  Article  69(b),  to  action  by  the  Secretary  concerned  as  provided  in  Article  74,  and  the 
authority  of  the  President. 

Rule  1210.  New  trial 

(a)  In  general.  At  any  time  within  2  years  after  approval  by  the  convening  authority  of  a  court-martial  sentence, 
the  accused  may  petition  the  Judge  Advocate  General  for  a  new  trial  on  the  ground  of  newly  discovered  evidence 
or  fraud  on  the  court-martial.  A  petition  may  not  be  submitted  after  the  death  of  the  accused. 

(b)  Who  may  petition.  A  petition  for  a  new  trial  may  be  submitted  by  the  accused  personally,  or  by  accused’s 
counsel,  regardless  whether  the  accused  has  been  separated  from  the  service. 

(c)  Form  of  petition.  A  petition  for  a  new  trial  shall  be  written  and  shall  be  signed  under  oath  or  affirmation  by 
the  accused,  by  a  person  possessing  the  power  of  attorney  of  the  accused  for  that  purpose,  or  by  a  person  with 
the  authorization  of  an  appropriate  court  to  sign  the  petition  as  the  representative  of  the  accused.  The  petition 
shall  contain  the  following  information,  or  an  explanation  why  such  matters  are  not  included; 

(1)  The  name,  service  number,  and  current  address  of  the  accused: 

(2)  The  date  and  location  of  the  trial; 

(3)  The  type  of  court-martial  and  the  title  or  position  of  the  convening  authority; 

(4)  The  request  for  the  new  trial; 

(5)  The  sentence  or  a  description  thereof  as  approved  or  affirmed,  with  any  later  reduction  thereof  by 
clemency  or  otherwise; 

(6)  A  brief  description  of  any  finding  or  sentence  believed  to  be  unjust; 

(7)  A  full  statement  of  the  newly  discovered  evidence  or  fraud  on  the  court-martial  which  is  relied  upon 
for  the  remedy  sought; 

(8)  Affidavits  pertinent  to  the  matters  in  subsection  (c)(6)  of  this  rule;  and 

(9)  The  affidavit  of  each  person  whom  the  accused  expects  to  present  as  a  witness  in  the  event  of  a  new 
trial.  Each  such  affidavit  should  set  forth  briefly  the  relevant  facts  within  the  personal  knowledge  of  the  witness. 

(d)  Effect  of  petition.  The  submission  of  a  petition  for  a  new  trial  does  not  stay  the  execution  of  a  sentence. 

(e)  Who  may  act  on  petition.  If  the  accused’s  case  is  pending  before  a  Court  of  Military  Review  or  the  Court 
of  Military  Appeals,  the  Judge  Advocate  General  shall  refer  the  petition  to  the  appropriate  court  for  action. 
Otherwise,  the  Judge  Advocate  General  of  the  armed  force  which  reviewed  the  previous  trial  shall  act  on  the 
petition,  except  that  petitions  submitted  by  persons  who,  at  the  time  of  trial  and  sentence  from  which  the  petitioner 
seeks  relief,  were  members  of  the  Coast  Guard,  and  who  are  members  of  the  Coast  Guard  at  the  time  the  petition 
is  submitted,  shall  be  acted  on  in  the  Department  in  which  the  Coast  Guard  is  serving  at  the  time  the  petition 
is  so  submitted. 


(0  Grounds  for  new  trial. 


%* 
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(1)  In  general.  A  new  trial  may  be  granted  only  on  grounds  of  newly  discovered  evidence  or  fraud  on  the 
court-martial. 

(2)  Newly  discovered  evidence.  A  new  trial  shall  not  be  granted  on  the  grounds  of  newly  discovered  evidence 
unless  the  petition  shows  that; 

(A)  The  evidence  was  discovered  after  the  trial; 

(B)  The  evidence  is  not  such  that  it  would  have  been  discovered  by  the  petitioner  at  the  time  of  trial  in 
the  exercise  of  due  diligence;  and 

(C)  The  newly  discovered  evidence,  if  considered  by  a  court-martial  in  the  light  of  all  other  pertinent 
evidence,  would  probably  produce  a  substantially  more  favorable  result  for  the  accused. 

(3)  Fraud  on  court-martial.  No  fraud  on  the  court-martial  warrants  a  new  trial  unless  it  had  a  substantial 
contributing  effect  on  a  finding  of  guilty  or  the  sentence  adjudged. 


Discussion 


Examples  of  fraud  on  a  couit-martia\  which  may  warram 
granting  a  new  trial  are:  confessed  or  proved  perjury  in  testi¬ 
mony  or  forgery  of  documentary  evidence  which  clearly  had  a 
substantial  contributing  effect  on  a  finding  of  guilty  and  without 
which  there  probably  would  not  have  been  a  finding  of  guilty 
of  the  offense;  willful  concealment  by  the  prosecution  from  the 
defense  of  evidence  favorable  to  the  defense  which,  if  presented 


to  the  court-martial,  would  probably  have  resulted  in  a  finding 
of  not  guilty;  and  willful  concealment  of  a  material  ground  for 
challenge  of  the  military  judge  or  any  member  or  of  the  dis¬ 
qualification  of  counsel  or  the  convening  authority,  when  the 
basis  for  challenge  or  disqualification  was  not  known  to  the 
defense  at  the  lime  of  trial  {see  R.C.M.  912). 


(g)  Action  on  the  petition. 

(1)  In  general.  The  authority  considering  the  petition  may  cause  such  additional  investigation  to  be  made 
and  such  additional  information  to  be  secured  as  that  authority  believes  appropriate.  Upon  written  request,  and 
in  its  discretion,  the  authority  considering  the  petition  may  permit  oral  argument  on  the  matter. 

(2)  Courts  of  Military  Review;  Court  of  Military  Appeals.  The  Courts  of  Military  Review  and  the  Court  of 
Military  Appeals  shall  act  on  a  petition  for  a  new  trial  in  accordance  with  their  respective  rules. 

(3)  The  Judge  Advocates  General.  When  a  petition  is  considered  by  the  Judge  Advocate  General,  any 
hearing  may  be  before  the  Judge  Advocate  General  or  before  an  officer  or  officers  designated  by  the  Judge 
Advocate  General.  If  the  Judge  Advocate  General  believes  meritorious  grounds  for  relief  under  Article  74  have 
been  established  but  that  a  new  trial  is  not  appropriate,  the  Judge  Advocate  General  may  act  under  Article  74 
if  authorized  to  do  so,  or  transmit  the  petition  and  related  papers  to  the  Secretary  concerned  with  a  recommendation. 
The  Judge  Advocate  General  may  also,  in  cases  which  have  been  finally  reviewed  but  have  not  been  reviewed 
by  a  Court  of  Military  Review,  act  under  Article  69. 


Discussion 


See  also  R.C.M.  1201(b)(3). 


(h)  Action  when  new  trial  is  granted. 

(1)  Forwarding  to  convening  authority.  When  a  petition  for  a  new  trial  is  granted,  the  Judge  Advocate 
General  shall  select  and  forward  the  case  to  a  convening  authority  for  disposition. 

(2)  Charges  at  new  trial.  At  a  new  trial,  the  accused  may  not  be  tried  for  any  offense  of  which  the  accused 
was  found  not  guilty  or  upon  which  the  accused  was  not  tried  at  the  earlier  court-martial. 


R.C.M.  1210(h)(6) 


Discussion 

See  also  R.C.M.  810  concerning  additional  special  rules  conducted  like  any  other  court-martial, 
which  apply  at  a  new  trial.  In  other  respects  a  new  trial  is 

(3)  Action  by  convening  authority.  The  convening  authority’s  action  on  the  record  of  a  new  trial  is  the  same 
as  in  other  courts-martial. 

(4)  Disposition  of  record.  The  disposition  of  the  record  of  a  new  trial  is  the  same  as  for  other  courts-martial. 

(5)  Court-martial  orders.  Court-martial  orders  promulgating  the  final  action  taken  as  a  result  of  a  new  trial, 
including  any  restoration  of  rights,  privileges,  and  property,  shall  be  promulgated  in  accordance  with  R.C.M. 
1114. 

Discussion 

See  Article  75  and  R.C.M.  1208  concerning  restoration  of  in  a  new  trial  or  action  following  it. 
rights  when  the  executed  portion  of  a  sentence  is  not  sustained 

(6)  Action  by  persons  charged  with  execution  of  the  sentence.  Persons  charged  with  the  administrative  duty 
of  executing  a  sentence  adjudged  upon  a  new  trial  after  it  has  been  ordered  executed  shall  credit  the  accused 
with  any  executed  portion  or  amount  of  the  original  sentence  included  in  the  new  sentence  in  computing  the 
term  or  amount  of  punishment  actually  to  be  executed  pursuant  to  the  sentence. 


CHAPTER  XIII.  SUMMARY  COURTS-MARTIAL 


Rule  1301.  Summary  courts-martial  generally 

(a)  Composition.  A  summary  court-martial  is  composed  of  one  commissioned  officer  on  active  duty.  Unless 
otherwise  prescribed  by  the  Secretary  concerned  a  summary  court-martial  shall  be  of  the  same  armed  force  as 
the  accused.  Whenever  practicable,  a  summary  court-martial  .should  be  an  officer  whose  grade  is  not  below 
lieutenant  of  the  Navy  or  Coast  Guard  or  captain  of  the  Army.  Air  Force,  or  Marine  Corps.  When  only  one 
commissioned  officer  is  present  with  a  command  or  detachment,  that  officer  shall  be  the  summary  court-martial 
of  that  command  or  detachment.  When  more  than  one  commissioned  officer  is  present  with  a  command  or 
detachir.ent,  the  convening  authority  may  not  be  the  summary  court-martial  of  that  command  or  detachment. 

(b)  Function.  The  function  of  the  summary  court-martial  is  to  promptly  adjudicate  minor  offenses  under  a  simple 
procedure.  The  summary  court-martial  shall  thoroughly  and  impartially  inquire  into  both  sides  of  the  matter  and 
shall  ensure  that  the  interests  of  both  the  Government  and  the  accused  are  safeguarded  and  that  justice  is  done. 
A  summary  court-martial  may  seek  advice  from  a  judge  advocate  or  legal  officer  on  questions  of  law,  but  the 
summary  court-martial  may  not  seek  advice  from  any  person  on  factual  conclusions  which  should  be  drawn  from 
evidence  or  the  sentence  which  should  be  imposed,  as  the  summary  court-martial  has  the  independent  duty  to 
make  these  determinations. 


Discussion 

For  a  definition  of  "minor  offenses."  see  paragraph  le.  Pan  V. 


(c)  Jurisdiction.  Subject  to  Chapter  11,  summary  courts-martial  have  the  power  to  try  persons  subject  to  the  code, 
except  commissioned  officers,  warrant  officers,  cadets,  aviation  cadets,  and  midshipmen,  for  any  noncapital 
offense  made  punishable  by  the  code. 


Discussion 

.See  R.C.M  1031 .1)  for  a  definition  of  capital  offenses. 


(d)  Punishments. 

(1)  Limitations — amount.  Subject  to  R.C.M.  1003,  summary  courts-martial  may  adjudge  any  punishment 
not  forbidden  by  the  code  except  death,  dismissal,  dishonorable  or  bad-conduct  discharge,  confinement  for  more 
than  1  month,  hard  labor  without  confinement  for  more  than  45  days,  restriction  to  specified  limits  for  more 
than  2  months,  or  forfeiture  of  more  than  two-thirds  of  I  month’s  pay. 


Discussion 


The  maximum  penally  which  can  be  adjudged  in  a  sum¬ 
mary  court-martial  if  the  accused  is  not  attached  to  or  embarked 
in  a  vessel  is  confinement  for  .30  days,  forfeiture  of  iwo-thirds 
pay  per  month  for  one  month,  and  reduction  to  the  lowest  pay 
grade  If  the  accused  is  attached  to  or  embarked  in  a  vessel, 
the  maximum  penalty  is  confinement  for  .1  days  on  bread  and 
water  or  diminished  rations,  confinement  for  24  days  (,?()  days 
if  no  confinement  on  bread  and  water  or  diminished  rations  is 
adjudged),  forfeiture  of  iwo-thirds  pay  per  month  for  one  month, 
and  reduction  to  the  lowest  pay  grade  See  subsection  (2)  below 
for  additional  limits  on  enlisted  persons  serving  in  pay  grades 
above  the  fourth  enlisted  pay  grade 


A  summary  court-martial  may  not  suspend  all  or  part  of  a 
sentence,  although  the  summary  court-martial  may  recommend 
to  the  convening  authority  that  all  or  part  of  a  sentence  be 
suspended  If  a  sentence  includes  both  reduction  in  grade  and 
forteilurcs.  the  maximum  forteiturc  is  calculated  at  the  grade 
to  which  reduced  See  ulso  R  C  M  l(K),3  concerning  other 
punishments  w  hich  may  be  adjudged,  the  effects  of  certain  types 
of  punishment,  and  combination  of  certain  types  of  punishment 
The  summary  court-martial  should  ascertain  the  effect  of  Article 
‘iXa  in  that  armed  force 


(2)  Limitations— pay  xrade.  In  the  case  of  enlisted  members  abffve  the  fourth  enlisted  pay  grade,  summary 
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courts-martial  may  not  adjudge  confinement,  hard  labor  without  confinement,  or  reduction  except  to  the  next 
pay  grade. 


Discussion 

The  provisions  of  this  subsection  apply  to  an  accused  in  pay  grade  by  the  summary  court-tnanial 
the  fifth  enlisted  pay  grade  who  is  reduced  to  the  fourth  enlisted 


(e)  Counsel.  The  accused  at  a  summary  court-martial  does  not  have  the  right  to  counsel.  If  the  accused  has 
civilian  counsel  provided  by  the  accused  and  qualified  under  R.C.M,  502(d)(3).  that  counsel  .shall  be  permitted 
to  represent  the  accused  at  the  summary  court-martial  if  such  appearance  will  not  unreasonably  delay  the 
proceedings  and  if  military  exigencies  do  not  preclude  it. 


Discussion 


Neither  the  Constitution  nor  any  statute  establishes  any 
right  to  counsel  at  summary  courts-martial.  Therefore.  It  is  not 
error  to  deny  an  accused  the  opportunity  to  be  represented  by 
counsel  at  a  summary  court-martial.  However,  appearance  of 


counsel  is  not  prohibited  The  convening  authority  may.  as  a 
matter  of  discretion,  detail,  or  otherwise  make  available,  a 
military  attorney  to  represent  the  accused  at  a  summary  court- 
martial. 


(f)  Power  to  obtain  witnesses  and  evidence.  A  summary  court-martial  may  obtain  evidence  pursuant  to  R.C.M. 
703. 


Discussion 

The  summary  court-martial  must  obtain  witnesses  for  the  accused  for  witnesses  or  evidence  in  accordance  with  the  pro¬ 
prosecution  and  the  defense  pursuant  to  the  standards  in  R.C.M.  cedure  in  R.C.M.  703(c)  and  (f). 

703.  The  summary  court-martial  rules  on  any  request  by  the 


(g)  Secretarial  limitations.  The  Secretary  concerned  may  prescribe  procedural  or  other  rules  for  summary  courts- 
martial  not  inconsistent  with  this  Manual  or  the  code. 

Rule  1302.  Convening  a  summary  court-martial 

(a)  Who  may  convene  summary  courts-martial.  Unless  limited  by  competent  authority  summary  courts-martial 
may  be  convened  by  . 

(1)  Any  person  who  may  convene  a  general  or  special  court-martial; 

(2)  The  commander  of  a  detached  company  or  other  detachment  of  the  Army; 

(3)  The  commander  of  a  detached  squadron  or  other  detachment  of  the  Air  Force; 

(4)  The  commander  or  officer  in  charge  of  any  other  command  when  empowered  by  the  Secretary'  concerned; 
or 


(5)  A  superior  competent  authority  to  any  of  the  above. 

(b)  When  convening  authority  is  accuser.  If  the  convening  authority  or  the  summary  court-martial  is  the  accuser, 
it  is  discretionary  with  the  convening  authority  whether  to  forward  the  charges  to  a  superior  authority  with  a 
recommendation  to  convene  the  summary  court-martial.  If  the  convening  authority  or  the  summary  court-martial 
is  the  accuser,  the  jurisdiction  of  the  summary  court-martial  is  not  affected. 

(c)  Procedure.  After  the  requirements  of  Chapters  III  and  IV  of  this  Part  have  been  satisfied,  summary  courts- 
martial  shall  be  convened  in  accordance  with  R.C.M.  504(d)(2).  The  convening  order  may  be  by  notation  signed 
by  the  convening  authority  on  the  charge  sheet.  Charges  shall  be  referred  to  summary  courts-martial  in  accordance 
with  R.C.M.  601. 
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Discussion 

When  the  convening  authority  is  the  summary  court-mar-  officer  present  with  the  command  or  detachment,  o  r  R  C  M. 

tial  because  the  convening  authority  is  the  only  commissioned  l.10Ua).  that  fact  should  be  noted  on  the  charge  sheet 

Rule  1303.  Right  to  object  to  trial  by  summary  court-martial 

No  person  who  objects  thereto  before  arraignment  may  be  tried  by  summary  court-martial  even  if  that  person 
also  refused  punishment  under  Article  15  and  demanded  trial  by  court-martial  for  the  same  offenses. 

Discussion 

If  the  accused  objects  to  trial  by  summary  court-martial.  with  R.C.M.  401 
the  convening  authority  may  dispose  of  the  case  in  accordance 

Rule  1304.  Trial  procedure 

(a)  Pretrial  duties. 

(1)  Examination  of file.  The  summary  court-martial  shall  carefully  examine  the  charge  sheet,  allied  papers, 
and  immediately  available  personnel  records  of  the  accused  before  trial. 

Discussion 

■‘Personnel  records”  are  those  personnel  records  of  the  vening  orders,  investigative  reports,  correspondence  relating  to 
accused  which  are  maintained  locally  and  are  immediately  avail-  the  case,  and  witness  statements, 
able.  "Allied  papers"  in  a  summary  court-martial  include  con- 


(2)  Report  of  irregularity.  The  summary  court-martial  shall  report  to  the  convening  authority  any  substantial 
irregularity  in  the  charge  sheet,  allied  papers,  or  personnel  records. 

Discussion 

The  summary  court-martial  should  examine  the  charge  sheet.  in  the  charges  and  specifications  must  be  reported  to  the  con- 

allied  papers,  and  personnel  records  to  ensure  that  they  are  vening  authority,  since  such  defects  cannot  be  corrected  except 

complete  and  free  from  errors  or  omissions  which  might  affect  by  preferring  and  referring  the  affected  charge  and  specification 

admis.sibilily.  The  summary  court-martial  should  check  the  charges  anew  in  proper  form.  A  defect  or  error  is  substantial  if  correcting 

and  specifications  to  ensure  that  each  alleges  personal  jurisdic-  it  would  state  an  offense  not  otherwise  stated,  or  include  an 

lion  over  the  accused  (see  R.C.  202l  and  an  offense  under  the  offense,  person,  or  matter  not  fairly  included  in  the  specification 

code  (.see  R.C.M.  203  and  Part  IV).  Substantial  defects  or  emsrs  as  preferred.  See  subsection  (3)  below  concerning  minor  errors. 


(3)  Correction  and  amendment.  The  summary  court-martial  may,  subject  to  R.C.M.  603,  correct  errors  on 
the  charge  sheet  and  amend  charges  and  specifications.  Any  such  corrections  or  amendments  shall  be  initialed. 

(b)  Summary  court-martial  procedure. 

Discussion 

A  sample  guide  is  at  Appendix  9.  The  summary  court-martial  should  review  and  become  familiar  with  the  guide  used  hetore  pnveeding 

(1)  Preliminary  proceeding.  After  complying  with  R.C.M.  1304(a).  the  summary  court-martial  shall  hold 
a  preliminary  proceeding  during  which  the  accused  shall  be  given  a  copy  of  the  charge  sheet  and  informed  of 
the  following: 

(A)  The  general  nature  of  the  charges; 

(B)  The  fact  that  the  charges  have  been  referred  to  a  summary  court-martial  for  trial  and  the  date  of 
referral; 
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(C)  The  identity  of  the  convening  authority; 

(D)  The  naine(s)  of  the  accuser(s); 

(E)  The  names  of  the  witnesses  who  could  be  called  to  testify  and  any  documents  or  physical  evidence 
which  the  summary  court-martial  expects  to  introduce  into  evidence; 

(F)  The  accused’s  right  to  inspect  the  allied  papers  and  immediately  available  personnel  records; 

(G)  That  during  the  trial  the  summary  court-martial  will  not  consider  any  matters,  including  statements 
previously  made  by  the  accused  to  the  officer  detailed  as  summary  court-martial  unless  admitted  in 
accordance  with  the  Military  Rules  of  Evidence; 

(H)  The  accused’s  right  to  plead  not  guilty  or  guilty; 

(I)  The  accused’s  right  to  cross-examine  witnesses  and  have  the  summary  court-martial  cross-examine 
witnesses  on  behalf  of  the  accused; 

(J)  The  accused’s  right  to  call  witnesses  and  produce  evidence  with  the  assistance  of  the  summary  court- 
martial  as  necessary; 

(K)  The  accused’s  right  to  testify  on  the  merits,  or  to  remain  silent  with  the  assurance  that  no  adverse 
inference  will  be  drawn  by  the  summary  court-martial  from  such  silence; 

(L)  If  any  findings  of  guilty  are  announced,  the  accused’s  rights  to  remain  silent,  to  make  an  unsworn 
statement,  oral  or  written  or  both,  and  to  testify,  and  to  introduce  evidence  in  extenuation  or  mitigation; 

(M)  The  maximum  sentence  which  the  summary  court-martial  may  adjudge  if  the  accused  is  found  guilty 
of  the  offense  or  offenses  alleged;  and 

(N)  The  accused’s  right  to  object  to  trial  by  summary  court-martial, 

(2)  Trial  proceeding. 

(A)  Objection  to  trial.  The  summary  court-martial  shall  give  the  accused  a  reasonable  period  of  time  to 
decide  whether  to  object  to  trial  by  summary  court-martial.  The  summary  court-martial  shall  thereafter 
record  the  response.  If  the  accused  objects  to  trial  by  summary  court-martial,  the  summary  court- 
martial  shall  return  the  charge  sheet,  allied  papers,  and  personnel  records  to  the  convening  authority. 
If  the  accused  fails  to  object  to  trial  by  summary  court-martial,  trial  shall  proceed. 

(B)  Arraignment.  After  complying  with  R.C.M.  1304(b)(1)  and  (2)(A),  the  summary  court-martial  shall 
read  and  show  the  charges  and  specifications  to  the  accused  and.  if  necessary  ,  explain  them.  The 
accused  may  waive  the  reading  of  the  charges.  The  summary  court-martial  shall  then  ask  the  accused 
to  plead  to  each  specification  and  charge, 

(C)  Motion.s.  Before  receiving  pleas  the  summary  court-martial  shall  allow  the  accused  to  make  motions 
to  dismiss  or  for  other  relief.  The  summary  court-martial  shall  take  action  on  behalf  of  the  accused, 
if  requested  by  the  accused,  or  if  it  appears  necessary  in  the  interests  of  justice. 

(D)  Pleas. 

(i)  Not  guilty  pleas.  When  a  not  guilty  plea  is  entered,  the  summary  court-martial  shall  proceed  to 

trial. 

(ii)  Guilty  pleas.  If  the  accu.sed  pleads  guilty  to  any  offense,  the  summary  court-martial  shall  comply 
with  R.C.M.  910. 

(iii)  Rejected  guilty  pleas.  If  the  summary  court-martial  is  in  doubt  that  the  accused’s  pleas  of  guilty 
are  voluntarily  and  understandingly  made,  or  if  at  any  time  during  the  trial  any  matter  inconsistent  with  pleas 
of  guilty  arises,  which  inconsistency  cannot  be  resolved,  the  summary  court-martial  shall  enter  not  guilty  pleas 
as  to  the  affected  charges  and  specifications. 

(iv)  No  plea.  If  the  accused  refuses  to  plead,  the  summary  court-martial  shall  enter  not  guilty  pleas. 
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(v)  Changed  pleas.  The  accused  may  change  any  plea  at  any  time  before  findings  are  announced.  The 
accused  may  change  pleas  from  guilty  to  not  guilty  after  findings  are  announced  only  for  good  cause. 

(E)  Presentation  of  evidence. 

(i)  The  Military  Rules  of  Evidence  (Part  ill)  apply  to  summary  courts-martial. 

(ii)  The  summary  court-martial  shall  arrange  for  the  attendance  of  necessary  witnesses  for  the  prose¬ 
cution  and  defense,  including  those  requested  by  the  accused. 

Discussion 

See  R.C.M.  703.  Ordinarily  witnesses  should  be  excluded  from  the  counrtn^m  until  called  to  testify  See  Mil.  R.  Evid  615. 


(iii)  Witnesses  for  the  prosecution  shall  be  called  first  and  examined  under  oath.  The  accused  shall  be 
permitted  to  cross-examine  these  witnesses.  The  summary  court-martial  shall  aid  the  accused  in  cross-examination 
if  such  assistance  is  requested  or  appears  necessary  in  the  interests  of  justice.  The  witnesses  for  the  accused  shall 
then  be  called  and  similarly  examined  under  oath. 

(iv)  The  summary  court-martial  shall  obtain  evidence  which  tends  to  disprove  the  accused's  guilt  or 
establishes  extenuating  circumstances. 

Discussion 

See  R.C.M  70.r  and  1001 


(F)  Findings  and  sentence. 

(i)  The  summary  court-martial  shall  apply  the  principles  in  R.C.M.  918  in  determining  the  findings. 
The  summary  court-martial  shall  announce  the  findings  to  the  accused  in  open  session. 

(ii)  The  summary  court-martial  shall  follow  the  procedures  in  R.C.M.  1001  and  apply  the  principles 
in  the  remainder  of  Chapter  X  in  determining  a  sentence.  The  summary  court-martial  .shall  announce  the  sentence 
to  the  accused  in  open  session. 

(iii)  If  the  sentence  includes  confinement,  the  summary  court-martial  shall  advise  the  accused  of  the 
right  to  apply  to  the  convening  authority  for  deferment  of  the  service  of  the  confinement. 

(iv)  If  the  accused  is  found  guilty,  the  summary  court-martial  shall  advise  the  accused  of  the  rights 
under  R.C.M.  1306(a)  and  (d)  after  the  sentence  is  announced. 

(v)  The  summary  court-martial  shall,  as  soon  as  practicable,  inform  the  convening  authority  of  the 
findings,  sentence,  recommendations,  if  any.  for  suspension  of  the  sentence,  and  any  deferment  request. 

(vi)  If  the  sentence  includes  confinement,  the  summary  court-martial  shall  cause  the  delivery'  of  the 
accused  to  the  accused's  commanding  officer  or  the  commanding  officer's  designee. 

Discussion 

If  the  accused’s  immediate  commanding  officer  is  not  the  ings.  sentence,  and  any  recommendations  periiiinini:  thereto 

convening  authority,  the  summary  coun-martial  should  ensure  See  R.('  M  1 101  concerning  pK>si-trial  confinement 

that  the  immediate  commanding  officer  is  informed  t>f  the  fmd- 


Rule  1305.  Record  of  trial 

(a)  In  general.  The  record  of  trial  of  a  summary  court-martial  shall  be  prepared  as  prescribed  in  subsection  (b) 
of  this  rule.  The  convening  or  higher  authority  may  prescribe  additional  requirements  for  the  record  (d  trial. 

Discussion 

See  Appendix  15  for  a  sample  of  a  Record  of  Trial  by  Any  pcinion  suhmilted  under  R C  M  I  tOhiai  should  he 

Summary  Coun  Martial  iDD  Form  appended  to  the  record  ol  Inal 
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(b)  Conu'ius.  The  summary  court-r  irtial  shall  prepare  an  original  and  at  least  two  copies  of  the  record  of  trial, 
which  shall  include: 

( 1 )  The  pleas,  findings,  and  sentence,  and  if  the  accused  was  represented  by  counsel  at  the  summary  court- 
martial,  a  notation  to  that  effect; 

(2)  The  number  of  previous  convictions  considered  and  the  fact  that  the  accused  was  advised  of  the  matters 
set  forth  in  R.C.M.  1304(bUl); 

(3)  If  the  summary  court-martial  is  the  convening  authority,  a  notation  to  that  effect. 

(c)  Authentication.  The  summary  court-martial  shall  authenticate  the  record  by  signing  each  copy. 

Discussion 

'.Aulhcnticalion  '  means  atlcsime  that  the  record  accurately  repons  the  priKcedinits.  .Vcc  R  C  M  1 104(al 

(d)  Medical  certificate.  If  the  sentence  ordered  executed  includes  confinement  on  bread  and  water  or  diminished 
rations,  the  convening  authority  shall  cause  the  medical  certificate  required  by  R.C.M.  1 1 13(d)(5)  to  be  attached 
to  the  original  copy  of  the  record  of  trial . 

(e)  Forwarding  copies  of  the  record. 

( 1 )  Accused’s  copy. 

(A)  Service.  The  summary  court-martial  shall  cause  a  copy  of  the  record  of  trial  to  be  served  on  the 
accused  as  soon  as  it  is  authenticated. 

(B)  Receipt.  The  summary  court-martial  shall  cause  the  accused's  receipt  for  the  copy  of  the  record  of 
trial  to  be  obtained  and  attached  to  the  original  record  of  trial  or  shall  attach  to  the  original  record 
of  trial  a  certificate  that  the  accused  was  served  a  copy  of  the  record.  If  the  record  of  trial  was  not 
served  on  the  accused  personally,  the  summary  court-martial  shall  attach  a  statement  explaining  how 
and  when  such  service  was  accomplished.  If  the  accused  was  represented  by  counsel,  such  counsel 
may  be  served  with  the  record  of  trial. 

(C)  Classified  information.  If  classified  information  is  included  in  the  record  of  trial  of  a  summary  court- 
martial,  R.C.M.  ll04(bKl)(D)  shall  apply. 

(2)  Forwarding  to  the  convening  authority.  The  original  and  one  copy  of  the  record  of  trial  shall  be  forwarded 
to  the  convening  authority  after  compliance  with  subsection  (e)(1)  of  this  rule. 

(3)  Further  disposition.  After  compliance  with  R.C.M.  1306(b)  and  (c).  the  record  of  trial  shall  be  disposed 
of  under  regulations  prescribed  by  the  Secretary  concerned. 

Rule  1306.  Post-trial  procedure 

(a)  Matters  .submitted  by  the  accu.sed.  After  a  sentence  is  adjudged,  the  accused  may  submit  written  matters  to 
the  convening  authority  in  accordance  with  R.C.M.  1 105. 

(b)  Convening  authority's  action. 

(1)  Who  shall  act.  Except  as  provided  herein,  the  convening  authority  shall  take  action  in  accordance  with 
R.C.M.  1 107.  The  convening  authority  shall  not  take  action  before  the  period  prescribed  in  R.C.M.  1 105(c)(3) 
has  expired,  unless  the  right  to  submit  matters  has  been  waived  under  R.C.M.  1 105(d). 

(2)  Action  The  action  of  the  convening  authority  shall  be  shown  on  all  copies  of  the  record  of  trial  except 
that  provided  the  accused  if  the  accused  has  retained  that  copy.  An  order  promulgating  the  result  of  a  trial  by 
summary  court-martial  need  not  be  issued.  A  copy  of  the  action  shall  be  forwarded  to  the  accused. 

(3)  Signature.  The  action  on  the  original  record  of  trial  shall  be  signed  by  the  convening  authority.  The 
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convening  authority's  action  on  other  copies  of  the  record  ot  trial  shall  either  he  signed  by  the  convening  authorits 
or  be  prepared  and  certified  as  true  copies  of  the  original. 

(4)  Suhxequem  anion.  Any  action  taken  on  a  summary  court-martial  alter  the  initial  action  b\  the  cimvening 
authority  shall  be  in  writing,  signed  by  the  authority  taking  the  action,  and  promulgated  in  appropriate  orders. 

Discussion 

Si‘i’  K  ('M  1 1 14  conccniin^  proniulgadng  orders 

(c)  Review  hy  a  Jiuii>e  aJvoeate.  Unless  otherwise  prescribed  by  regulations  of  the  .Secretary  concerned,  the 
original  record  of  the  summary  court-martial  shall  be  reviewed  by  a  judge  advocate  in  accordance  with  R.C.M. 
1112. 

(d)  Review  by  the  Jud^e  Advocate  General.  The  accused  may  request  review  of  a  final  cons  iction  by  summarv 
court-martial  by  the  Judge  Advocate  General  in  accordance  with  R.C.M.  1 2()l(bl(.^). 


PART  III 

MILITARY  RULES  OF  EVIDENCE 


Section  1.  GENERAL  PROVISIONS 

Rule  101.  Scope 

(a)  Applicability.  These  rules  are  applicable  in  courts-martial,  including  summars'  courts-martial,  to  the  extent 
and  with  the  exceptions  stated  in  Mil.  R.  Evid.  1 101. 

(b)  Secondary  Source.'!.  If  not  otherwise  prescribed  in  this  Manual  or  these  rules,  and  insofar  as  practicable  and 
not  inconsistent  with  or  contrary  to  the  code  or  this  Manual,  courts-martial  shall  apply: 

(1)  First,  the  rules  of  evidence  generally  recognized  in  the  trial  of  criminal  cases  in  the  United  States  district 
courts;  and 

(2)  Second,  when  not  inconsistent  with  subdivision  (b)(1).  the  rules  of  evidence  at  common  law. 

(c)  Rule  of  construction.  Except  as  otherwise  provided  in  these  rules,  the  term  "military  judge"  includes  the 
president  of  a  special  court-martial  without  a  military  judge  and  a  summary  court-martial  officer. 

Rule  102.  Purpose  and  construction 

These  rules  shall  be  construed  to  secure  fairness  in  administration,  elimination  of  unjustifiable  expense  and 
delay,  and  promotion  of  growth  and  development  of  the  law  of  evidence  to  the  end  that  the  truth  may  be 
ascertained  and  proceedings  justly  determined. 

Rule  103.  Rulings  on  evidence 

(a)  Effect  of  erroneous  ruling.  Error  may  not  be  predicated  upon  a  ruling  which  admits  or  excludes  evidence 
unless  the  ruling  materially  prejudices  a  substantial  right  of  a  party,  and 

(1)  Objection.  In  case  the  ruling  is  one  admitting  evidence,  a  timely  objection  or  motion  to  strike  appears 
of  record,  stating  the  specific  ground  of  objection,  if  the  specific  ground  was  not  apparent  from  the  context;  or 

(2)  Offer  of  proof.  In  case  the  ruling  is  one  excluding  evidence,  the  substance  of  the  evidence  was  made 
known  to  the  military  judge  by  offer  or  was  apparent  from  the  context  within  which  questions  were  asked. 

The  standard  provided  in  this  subdivision  does  not  apply  to  errors  involving  requirements  imposed  by  the 
Constitution  of  the  United  States  as  applied  to  members  of  the  armed  forces  except  insofar  as  the  error  arises 
under  the.se  rules  and  this  subdivision  provides  a  standard  that  is  more  advantageous  to  the  accused  than  the 
constitutional  standard. 

(b)  Record  of  offer  and  ruling.  The  military  judge  may  add  any  other  or  further  statement  which  shows  the 
character  of  the  evidence,  the  form  in  which  it  was  offered,  the  objection  made,  and  the  ruling  thereon.  The 
military  judge  may  direct  the  making  of  an  offer  in  question  and  answer  form. 

(c)  Hearing  of  members.  In  a  court-martial  composed  of  a  military  judge  and  members,  proceedings  shall  be 
conducted,  to  the  extent  practicable,  so  as  to  prevent  inadmissible  evidence  from  being  suggested  to  the  members 
by  any  means,  such  as  making  statements  or  offers  of  proof  or  asking  questions  in  the  hearing  of  the  members. 

(d)  Plain  error.  Nothing  in  this  rule  precludes  taking  notice  of  plain  errors  that  materially  prejudice  substantial 
rights  although  they  were  not  brought  to  the  attention  of  the  military  judge. 

Rule  104.  Preliminary  questions 

(a)  Questions  of  admissibilin  generally.  Preliminary  questions  concerning  the  qualification  of  a  person  to  he  a 
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witness,  the  existence  ot  a  privilege,  the  admissibility  of  evidence,  an  application  for  a  continuance,  or  the 
availability  of  a  witness  shall  be  determined  by  the  military  judge.  In  making  these  determinations  the  military 
judge  is  not  bound  by  the  rules  of  evidence  except  those  with  respect  to  privileges. 

(b)  Relevuncy  conditioned  on  fact.  When  the  relevancy  of  evidence  depends  upon  the  fulfillment  of  a  condition 
of  fact,  the  military  judge  shall  admit  it  upon,  or  subject  to.  the  introduction  of  evidence  sufficient  to  support  a 
finding  of  the  fulfillment  of  the  condition,  A  ruling  on  the  sufficiency  of  evidence  to  support  a  finding  of 
fulfillment  of  a  condition  of  fact  is  the  sole  responsibility  of  the  military  judge,  except  where  these  rules  or  this 
Manual  provide  expressly  to  the  contrary. 

(c)  Hearing  of  members.  Except  in  cases  tried  before  a  special  court-martial  w  ithout  a  military  judge,  hearings 
on  the  admissibility  of  statements  of  an  accused  under  Mil.  R.  Evid.  301-306  shall  in  all  cases  be  conducted 
out  of  the  hearing  of  the  members.  Hearings  on  other  preliminary  matters  shall  be  so  conducted  w  hen  the  interests 
of  justice  require  or,  when  an  accused  is  a  witness,  if  the  accused  so  requests. 

(d)  Testimony  by  accused.  The  accused  does  not,  by  testifying  upon  a  preliminary  matter,  become  subject  to 
cross-examination  as  to  other  issues  in  the  case. 

(e)  Weight  and  credibility.  This  rule  does  not  limit  the  right  of  a  party  to  introduce  before  the  members  evidence 
relevant  to  weight  or  credibility. 

Rule  105.  Limited  admissibility 

When  evidence  which  is  admissible  as  to  one  party  or  for  one  purpose  but  not  admissible  as  to  another  party 
or  for  another  purpose  is  admitted,  the  military  judge,  upon  request,  shall  restrict  the  evidence  to  its  proper  scope 
and  instruct  the  members  accordingly. 

Rule  106.  Remainder  of  or  related  writings  or  recorded  statements 

When  a  writing  or  recorded  statement  or  part  thereof  is  introduced  by  a  party,  an  adverse  party  may  require 
that  party  at  that  time  to  introduce  any  other  part  or  any  other  writing  or  recorded  statement  which  ought  in 
fairness  to  be  considered  contemporaneously  with  it. 

Section  It.  JUDICIAL  NOTICE 

Rule  201.  Judicial  notice  of  adjudicative  facts 

(a)  Scope  of  rule.  This  rule  governs  only  judicial  notice  of  adjudicative  facts. 

(b)  Kinds  of  facts.  A  judicially  noticed  fact  must  be  one  not  subject  to  reasonable  dispute  in  that  it  is  either  (1) 
generally  known  universally,  locally,  or  in  the  area  pertinent  to  the  event  or  (2)  capable  of  accurate  and  ready 
determination  by  resort  to  sources  whose  accuracy  cannot  reasonably  be  questioned. 

(c)  When  discretionary.  The  military  judge  may  take  judicial  notice,  whether  requested  or  not.  The  parties  shall 
be  informed  in  open  court  when,  without  being  requested,  the  military  judge  takes  judicial  notice  of  an  adjudicative 
fact  essential  to  establishing  an  element  of  the  case. 

(d)  When  mandatory.  The  military  judge  shall  take  judicial  notice  if  requested  by  a  party  and  supplied  with  the 
necessary  information. 

(e)  Opportunity  to  he  heard.  A  party  is  entitled  up«)n  timely  request  to  an  opportunity  to  be  heard  as  to  the 
propriety  of  taking  judicial  notice  and  the  tenor  of  the  matter  noticed.  In  the  absence  of  prior  notification,  the 
request  may  be  made  after  judicial  notice  has  been  taken. 

(0  Time  of  taking  notice.  Judicial  notice  may  be  taken  at  any  stage  of  the  proceeding. 

(g)  Instructing  members.  The  military  judge  shall  instruct  the  members  that  they  may.  but  arc  not  required  to. 
accept  as  conclusive  any  matter  judicially  noticed. 

Rule  201  A.  Judicial  notice  of  law 

(a)  Domestic  law.  The  military  judge  may  take  judicial  notice  of  domestic  law  .  Insofar  as  a  domestic  law  is  a 
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tact  that  is  of  consequence  to  the  determination  of  the  action,  the  procedural  requirements  of  Mil.  R.  Evid. 
201 — except  Mil.  R.  Evid.  201(g) — apply. 

(hi  Foreign  law.  A  party  who  intends  to  raise  an  issue  concerning  the  law'  of  a  foreign  country  shall  give 
reasonable  written  notice.  The  military  judge,  in  determining  foreign  law ,  may  consider  any  relevant  material 
or  source  including  testimony  whether  or  not  submitted  by  a  party  or  admissible  under  these  rules.  Such  a 
determination  shall  be  treated  as  a  ruling  on  a  question  of  lawc 

Sei  tum  HI  EXCLUSIONARY  RULES  AND  RELATED  MATTERS  CONCERNING  SELF-INCRIMINATION. 
SEARCH  AND  SEIZURE.  AND  EYEWITNESS  IDENTIFICATION 

Rule  301 .  Privilege  concerning  compulsory  self-incrimination 

(a)  General  rule.  The  privileges  against  self-incrimination  provided  by  the  Fifth  Amendment  to  the  Constitution 
of  the  United  States  and  Article  31  are  applicable  only  to  evidence  of  a  testimonial  or  communicative  nature. 
The  privilege  most  beneficial  to  the  individual  asserting  the  privilege  shall  be  applied. 

ibl  Siandin,i>. 

( 1 )  /n  general.  The  privilege  of  a  witness  to  refuse  to  respond  to  a  question  the  answer  to  which  may  tend 
to  incriminate  the  w  itness  is  a  personal  one  that  the  witness  may  e.xercise  or  waive  at  the  discretion  of  the  witness. 

(2)  Judicial  advice.  If  a  witness  who  is  apparently  uninformed  of  the  privileges  under  this  rule  appears 
likely  to  incriminate  himself  or  herself,  the  military  judge  should  advise  the  witness  of  the  right  to  decline  to 
make  any  answer  that  might  tend  to  incriminate  (he  witness  and  that  any  self-incriminating  answer  the  witness 
might  make  can  later  be  used  as  evidence  against  the  witness.  Counsel  for  any  party  or  for  the  witness  may 
request  the  military  judge  to  so  advise  a  witness  provided  that  such  a  request  is  made  out  of  the  hearing  of  the 
witness  and,  except  in  a  special  court-martial  without  a  military  judge,  the  members.  Failure  to  so  advise  a 
witness  does  not  make  the  testimony  of  the  witness  inadmissible. 

(c)  F.xercive  nf  the  privilege.  If  a  witne.ss  .states  that  the  answer  to  a  question  may  tend  to  incriminate  him  or 
her,  the  w  itness  may  not  be  required  to  answer  unless  facts  and  circumstances  are  such  that  no  answer  the  witness 
might  make  to  the  question  could  have  the  effect  of  tending  to  incriminate  the  witness  or  that  the  witness  has, 
w  ith  respect  to  the  question,  waived  the  privilege  against  self-incrimination.  A  witness  may  not  assert  the  privilege 
it  the  witness  is  not  subject  to  criminal  penalty  as  a  result  of  an  answer  by  reason  of  immunity,  running  of  the 
statute  of  limitiiiions.  or  similar  reason. 

( I )  Immunin  generally.  The  minimum  grant  of  immunity  adequate  to  overcome  the  privilege  is  that  which 
under  either  R.C  .M.  704  or  other  proper  authority  provides  that  neither  the  testimony  of  the  witness  nor  any 
evidence  obtained  from  that  testimony  may  be  used  against  the  witne.ss  at  any  subsequent  trial  other  than  in  a 
prosecution  for  perjury,  false  swearing,  the  making  of  a  false  official  statement,  or  failure  to  comply  with  an 
order  to  .estify  after  the  military  judge  has  ruled  that  the  privilege  may  not  be  asserted  by  reason  of  immunity. 

1 2)  Notification  of  immunity  or  leniency.  When  a  prosecution  witness  before  a  court-martial  has  been  granted 
immunity  or  leniency  in  exchange  for  testimony,  the  grant  shall  be  reduced  to  writing  and  shall  be  served  on 
the  accused  prior  to  arraignment  or  within  a  reasonable  time  before  the  witness  testifies.  If  notification  is  not 
made  as  required  by  this  rule,  the  military  judge  may  grant  a  continuance  until  notification  is  made,  prohibit  or 
strike  the  testimony  of  the  witness,  or  enter  such  other  order  as  may  be  required. 

(d)  Waiver  by  a  witnew.  A  witness  who  answers  a  question  without  having  asserted  the  privilege  against  self- 
incrimination  and  thereby  admits  a  seif-incriminating  fact  may  be  required  to  disclose  all  information  relevant 
to  that  fact  except  when  there  is  a  real  danger  of  further  self-incrimination.  This  limited  waiver  of  the  privilege 
applies  only  at  the  trial  in  which  the  answer  is  given,  does  not  extend  to  a  rehearing  or  new  or  other  trial,  and 
IS  subject  to  Mil.  R.  Evid,  608(b). 

(el  Waiver  hv  the  accused.  When  an  accused  testifies  voluntarily  as  a  witnes>.  the  accused  thereby  waives  the 
privilege  against  self-incrimination  with  respect  to  the  matters  concerning  which  he  or  she  so  testifies.  If  the 
accused  is  on  trial  for  twii  or  more  offenses  and  on  direct  examination  testifies  concerning  the  issue  of  guilt  or 
inniKcnce  as  to  only  one  or  some  of  the  offenses,  the  accused  may  not  be  cross-examined  as  to  guilt  or  innocence 
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with  respect  to  the  other  offenses  unless  the  cross-examination  is  relevant  to  an  offense  concerning  which  the 
accused  has  testified.  This  waiver  is  subject  to  Mil.  R.  Evid.  608(b). 

(f)  Effect  of  claiming  the  privilege. 

(1)  Generally.  The  fact  that  a  witness  has  asserted  the  privilege  against  self-incrimination  in  refusing  to 
answer  a  question  cannot  be  considered  as  raising  any  inference  unfavorable  to  either  the  accused  or  the 
government. 

(2)  On  cross-examination.  If  a  witness  asserts  the  privilege  against  self-incrimination  on  cross-examination, 
the  military  judge,  upon  motion,  may  strike  the  direct  testimony  of  the  witness  in  whole  or  in  part,  unless  the 
matters  to  which  the  witness  refuses  to  testify  are  purely  collateral. 

(3)  Pretrial.  The  fact  that  the  accused  during  official  questioning  and  in  exercise  of  rights  under  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  or  Article  31,  remained  silent,  refused  to  answer  a  certain 
question,  requested  counsel,  or  requested  that  the  questioning  be  terminated  is  inadmissible  against  the  accused. 

(g)  Instructions.  When  the  accused  does  not  testify  at  trial,  defense  counsel  may  request  that  the  members  of 
the  court  be  instructed  to  disregard  that  fact  and  not  to  draw  any  adverse  inference  from  it.  Defense  counsel  may 
request  that  the  members  not  be  so  instructed.  Defen.se  counsel’s  election  shall  be  binding  upon  the  military 
judge  except  that  the  military  judge  may  give  the  instruction  when  the  instruction  is  necessary  in  the  interests 
of  justice. 

Rule  302.  Privilege  concerning  mental  examination  of  an  accused 

(a)  General  rule.  The  accused  has  a  privilege  to  prevent  any  statement  made  by  the  accused  at  a  mental  examination 
ordered  under  R.C.M.  706  and  any  derivative  evidence  obtained  through  use  of  such  a  statement  from  being 
received  into  evidence  against  the  accused  on  the  issue  of  guilt  or  innocence  or  during  sentencing  proceedings. 
This  privilege  may  be  claimed  by  the  accused  notwithstanding  the  fact  that  the  accused  may  have  been  warned 
of  the  rights  provided  by  Mil.  R.  Evid.  305  at  the  examination. 

(b)  Exceptions. 

(1)  There  is  no  privilege  under  this  rule  when  the  accused  first  introduces  into  evidence  such  statements  or 
derivative  evidence. 

(2)  An  expert  witness  for  the  prosecution  may  testify  as  to  the  reasons  for  the  expert's  conclusions  and  the 
reasons  therefor  as  to  the  mental  state  of  the  accused  if  expert  testimony  offered  by  the  defense  as  to  the  mental 
condition  of  the  accused  has  been  received  in  evidence,  but  such  testimony  may  not  extend  to  statements  of  the 
accused  except  as  provided  in  (1). 

(c)  Release  of  evidence.  If  the  defense  offers  expert  testimony  concerning  the  mental  condition  of  the  accused, 
the  military  judge,  upon  motion,  shall  order  the  release  to  the  prosecution  of  the  full  contents,  other  than  any 
statements  made  by  the  accused,  of  any  report  prepared  pursuant  to  R.C.M.  706.  If  the  defense  offers  statements 
made  by  the  accused  at  such  examination,  the  military  judge  may  upon  motion  order  the  disclosure  of  such 
statements  made  by  the  accused  and  contained  in  the  report  as  may  be  necessary  in  the  interests  of  justice. 

(d)  Noncompliance  by  the  accused.  The  military  judge  may  prohibit  an  accused  who  refuses  to  cooperate  in  a 
mental  examination  authorized  under  R.C.M.  706  from  presenting  any  expert  medical  testimony  as  to  any  issue 
that  would  have  been  the  subject  of  the  mental  examination. 

(e)  Procedure.  The  privilege  in  this  rule  may  be  claimed  by  the  accused  only  under  the  procedure  set  forth  in 
Mil.  R.  Evid.  304  for  an  objection  or  a  motion  to  suppress. 

Rule  303.  Degrading  questions 

No  person  may  be  compelled  to  make  a  statement  or  produce  evidence  before  any  military  tribunal  if  the 
statement  or  evidence  is  not  material  to  the  issue  and  may  tend  to  degrade  that  person. 

Rule  304.  Confessions  and  admissions 

(a)  General  rule.  An  involuntary  statement  or  any  derivative  evidence  therefrom  may  not  be  received  in  evidence 
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against  an  accused  who  made  the  statement  if  the  accused  makes  a  timely  motion  to  suppress  or  an  objection  to 
the  evidence  under  this  rule. 

(b)  Exception.  Where  the  statement  is  involuntary  only  in  terms  of  noncompliance  with  the  requirements  con¬ 
cerning  counsel  under  Mil.  R.  Evid.  305(d),  3()5(e),  and  305(g),  this  rule  does  not  prohibit  use  ot  the  statement 
to  impeach  by  contradiction  the  in-court  testimony  of  the  accused  or  the  use  of  such  statement  in  a  later  prosecution 
against  the  accused  for  perjury,  false  swearing,  or  the  making  of  a  false  official  statement. 

(c)  Definitions.  As  used  in  these  rules: 

(1)  Confession.  A  “confession”  is  an  acknowledgment  of  guilt. 

(2)  Admission.  An  “admission”  is  a  self-incriminating  statement  falling  short  of  an  acknowledgment  of 
guilt,  even  if  it  was  intended  by  its  maker  to  be  exculpatory. 

(3)  Involuntary.  A  statement  is  “involuntary”  if  it  is  obtained  in  violation  of  the  self-incrimination  privilege 
or  due  process  clause  of  the  Fifth  Amendment  to  the  Constitution  of  the  United  States.  Article  31.  or  through 
the  use  of  coercion,  unlawful  influence,  or  unlawful  inducement. 

(d)  Procedure. 

(1)  Disclosure.  Prior  to  arraignment,  the  prosecution  shall  disclose  to  the  defense  the  contents  of  all 
statements,  oral  or  written,  made  by  the  accused  that  are  relevant  to  the  case,  known  to  the  trial  counsel,  and 
within  the  control  of  the  armed  forces. 

(2)  Motions  and  objections. 

(A)  Motions  to  suppress  or  objections  under  this  rule  or  Mil.  R.  Evid.  302  or  305  to  statements  that  have 
been  disclosed  shall  be  made  by  the  defense  prior  to  submission  of  a  plea.  In  the  absence  of  such 
motion  or  objection,  the  defense  may  not  raise  the  issue  at  a  later  time  except  as  permitted  by  the 
military  judge  for  gocxl  cause  shown.  Failure  to  so  move  or  object  constitutes  a  waiver  of  the  objection. 

(B)  If  the  prosecution  intends  to  offer  against  the  accused  a  statement  made  by  the  accused  that  was  not 
disclosed  prior  to  arraignment,  the  prosecution  shall  provide  timely  notice  to  the  military  judge  and 
to  counsel  for  the  accused.  The  defense  may  enter  an  objection  at  that  time  and  the  military  judge 
may  make  such  orders  as  are  required  in  the  interests  of  justice. 

(C)  If  evidence  is  disclosed  as  derivative  evidence  under  this  subdivision  prior  to  arraignment,  any  motion 
to  suppress  or  objection  under  this  rule  or  Mil.  R.  Evid.  .302  or  305  shall  be  made  in  accordance 
with  the  procedure  for  challenging  a  statement  under  (A).  If  such  evidence  has  not  been  so  disclosed 
prior  to  arraignment,  the  requirements  of  (B)  apply, 

(3)  Specificity.  The  military  judge  may  require  the  defense  to  specify  the  grounds  upon  which  the  defense 
moves  to  suppress  or  object  to  evidence.  If  defense  counsel,  despite  the  exercise  of  due  diligence,  has  been 
unable  to  interview  adequately  those  persons  involved  in  the  taking  of  a  statement,  the  military  judge  may  make 
any  order  required  in  the  interests  of  justice,  including  authorization  for  the  defense  to  make  a  general  motion 
to  suppress  or  general  objection. 

(4)  Rulings.  A  motion  to  suppress  or  an  objection  to  evidence  made  prior  to  plea  shall  be  ruled  upon  prior 
to  plea  unless  the  military  judge,  for  good  cause,  orders  that  it  be  deferred  for  determination  at  trial,  but  no  such 
determination  shall  be  deferred  if  a  party’s  right  to  appeal  the  ruling  is  affected  adversely.  Where  factual  issues 
are  involved  in  ruling  upon  such  motion  or  objection,  the  military  judge  shall  state  essential  findings  of  fact  on 
the  record. 

(5)  Effect  of  guilty  plea.  Except  as  otherwise  expressly  provided  in  R.C.M.  91()(u)(2),  a  plea  of  guilty  to 
an  offense  that  results  in  a  finding  of  guilty  waives  all  privileges  against  self-incrimination  and  all  motions  and 
objections  under  this  rule  with  respect  to  that  offense  regardless  of  whether  raised  prior  to  plea. 

(e)  Burden  of  proof.  When  an  appropriate  motion  or  objection  has  been  made  by  the  defense  under  this  rule, 
the  prosecution  has  the  burden  of  establishing  the  admissibility  of  the  evidence.  When  a  specific  motion  or 
objection  has  been  required  under  subdivision  (d)(3).  the  burden  on  the  prosecution  extends  only  to  the  grounds 
upon  which  the  defense  moved  to  suppress  or  object  to  the  evidence. 
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(1)  In  general.  The  military  judge  must  find  by  a  preponderance  of  the  evidence  that  a  statement  by  the 
accused  was  made  voluntarily  before  it  may  be  received  into  evidence.  When  trial  is  by  a  special  court-martial 
without  a  military  judge,  a  determination  by  the  president  of  the  court  that  a  statement  was  made  toluntarily  is 
subject  to  objection  by  any  member  of  the  court.  When  such  objection  is  made,  it  shall  be  resolved  pursuant  to 
R.C.M.  SOKcM.'lUC)' 

(2)  Weight  of  the  evidence.  If  a  statement  is  admitted  into  evidence,  the  military  judge  shall  permit  the 
defense  to  present  relevant  evidence  with  respect  to  the  voluntariness  of  the  statement  and  shall  instruct  the 
members  to  give  such  weight  to  the  statement  as  it  deserves  under  all  the  circumstances.  When  trial  is  by  military 
judge  without  members,  the  military  judge  shall  determine  the  appropriate  weight  to  give  the  statement. 

(.^)  Derivative  evidence.  Evidence  that  is  challenged  under  this  rule  as  derivative  evidence  may  be  admitted 
against  the  accused  if  the  military  judge  finds  by  a  preponderance  of  the  evidence  either  that  the  statement  was 
made  voluntarily  or  that  the  evidence  was  not  obtained  by  use  of  the  statement. 

(fj  Defense  evidence.  The  defense  may  present  evidence  relevant  to  the  admissibility  of  evidence  as  to  which 
there  has  been  an  objection  or  motion  to  suppress  under  this  rule.  An  accused  may  testify  for  the  limited  purpose 
of  denying  that  the  accused  made  the  statement  or  that  the  statement  was  made  voluntarily.  Prior  to  the  introduction 
of  such  testimony  by  the  accused,  the  defense  shall  inform  the  military  judge  that  the  testimony  is  offered  under 
this  subdivision.  When  the  accused  testifies  ’.nder  this  subdivision,  the  accused  may  be  cross-examined  only  as 
to  the  matter  on  which  he  or  she  testifies.  Nothing  said  by  the  accused  on  either  direct  or  cross-examination  may 
be  used  against  the  accused  for  any  purpose  other  than  in  a  prosecution  for  perjury,  false  swearing,  or  the  making 
of  a  false  official  statement. 

(g)  Corroboration.  An  admission  or  a  confession  of  the  accused  may  be  considered  as  evidence  against  the 
accused  on  the  question  of  guilt  or  innocence  only  if  independent  evidence,  either  direct  or  circumstantial,  has 
been  introduced  that  coroborates  the  es.sential  facts  admitted  to  justify  sufficiently  an  inference  of  their  truth. 
Other  uncorroborated  confessions  or  admissions  of  the  accused  that  would  themselves  require  corroboration  may 
not  be  used  to  supply  this  independent  evidence.  If  the  independent  evidence  raises  an  inference  of  the  truth  of 
some  but  not  all  of  the  essential  facts  admitted,  then  the  confession  or  admission  may  be  considered  as  evidence 
against  the  accused  only  with  respect  to  those  essential  facts  stated  in  the  confession  or  admission  that  arc 
corroborated  by  the  independent  evidence.  Corroboration  is  not  required  for  a  statement  made  by  the  accused 
before  the  court  by  which  the  accused  is  being  tried,  for  statements  made  prior  to  or  contemporaneously  with 
the  act.  or  for  statements  offered  under  a  rule  of  evidence  other  than  that  pertaining  to  the  admissibility  of 
admissions  or  confessions. 

(1)  Quantum  of  evidence  needed.  The  independent  evidence  necessary  to  establish  corroboration  need  not 
be  sufficient  of  itself  to  establish  beyond  a  reasonable  doubt  the  truth  of  facts  stated  in  the  admission  or  confession. 
The  independent  evidence  need  raise  only  an  inference  of  the  truth  of  the  essential  facts  admitted.  The  amount 
and  type  of  evidence  introduced  as  corroboration  is  a  factor  to  be  considered  by  the  trier  of  fact  in  determining 
the  weight,  if  any,  to  be  given  to  the  admission  or  confession. 

(2)  Procedure.  The  military  judge  alone  shall  determine  when  adequate  evidence  of  corroboration  has  been 
received.  Corroborating  evidence  usually  is  to  be  introduced  before  the  admission  or  confession  is  introduced 
but  the  military  judge  may  admit  evidence  subject  to  later  corroboration. 

(h)  Mi.'icellaneous. 

( 1 )  Oral  statement.^.  A  voluntary  oral  confession  or  admission  of  the  accused  may  be  proved  by  the  testimony 
of  anyone  who  heard  the  accused  make  it.  even  if  it  was  reduced  to  writing  and  the  writing  is  not  accounted 
for. 

(2)  Completeness.  If  only  part  of  an  alleged  admission  or  confession  is  introduced  against  the  accused,  the 
defense,  by  cross-examination  or  otherwise,  may  intoxluce  the  remaining  portions  of  the  statement. 

t.^t  Certain  admissions  by  silence.  A  person's  failure  to  deny  an  accusation  of  wrongdoing  concerning  an 
offense  for  which  at  the  time  of  the  alleged  failure  the  person  was  under  ofticial  investigation  or  was  in 
confinement,  arrest,  or  custody  does  not  support  an  inference  of  an  admission  of  the  truth  of  the  accusation. 
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Rule  305.  Warnings  about  rights 

(a)  General  rule.  A  statement  obtained  in  violation  of  this  rule  is  involuntary  and  shall  be  treated  under  Mil.  R. 
Evid.  304. 

(b)  Definitions.  As  used  in  this  rule: 

(1)  Person  subject  to  the  code.  A  “person  subject  to  the  code”  includes  a  person  acting  as  a  knowing  agent 
of  a  military  unit  or  of  a  person  subject  to  the  code. 

(2)  Interrogation.  "Interrogation”  includes  any  formal  or  informal  questioning  in  which  an  incriminating 
response  either  is  sought  or  is  a  reasonable  consequence  of  such  questioning. 

(c)  Warnings  concerning  the  accusation,  right  to  remain  silent,  and  use  of  statements.  A  person  subject  to  the 
code  who  is  required  to  give  warnings  under  Article  31  may  not  interrogate  or  request  any  statement  from  an 
accused  or  a  person  suspected  of  an  offense  without  first: 

(1)  informing  the  accused  or  suspect  of  the  nature  of  the  accusation; 

(2)  advising  the  accused  or  suspect  that  the  accused  or  suspect  has  the  right  to  remain  silent;  and 

(3)  advising  the  accused  or  suspect  that  any  statement  made  may  be  used  as  evidence  against  the  accused 
or  suspect  in  a  trial  by  court-martial. 

(d)  Counsel  rights  and  warnings. 

(1)  General  rule.  When  evidence  of  a  testimonial  or  communicative  nature  within  the  meaning  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  either  is  sought  or  is  a  reasonable  consequence  of  an 
interrogation,  an  accused  or  a  person  suspected  of  an  offense  is  entitled  to  consult  with  counsel  as  provided  by 
paragraph  (2)  of  this  subdivision,  to  have  such  counsel  present  at  the  interrogation,  and  to  be  warned  of  these 
rights  prior  to  the  interrogation  if — 

(A)  The  interrogation  is  conducted  by  a  person  subject  to  the  code  who  is  required  to  give  warnings 
under  Article  3 1  and  the  accused  or  suspect  is  in  custody,  could  reasonably  believe  himself  or  herself 
to  be  in  custody,  or  is  otherwise  deprived  of  his  or  her  freedom  of  action  in  any  significant  way;  or 

(B)  The  interrogation  is  conducted  by  a  person  subject  to  the  code  acting  in  a  law  enforcement  capacity, 
or  an  agent  of  such  a  person,  the  interrogation  is  conducted  subsequent  to  preferral  of  charges  or  the 
imposition  of  pretrial  restraint  under  R.C.M.  304.  and  the  interrogation  concerns  the  offenses  or 
matters  that  were  the  subject  of  the  preferral  of  charges  or  were  the  cause  of  the  imposition  of  pretrial 
restraint. 

(2)  Counsel.  When  a  person  entitled  to  counsel  under  this  rule  requests  counsel,  a  judge  advocate  or  an 
individual  certified  in  accordance  with  Article  27(b)  shall  be  provided  by  the  United  States  at  no  expense  to  the 
person  and  without  regard  to  the  person’s  indigency  or  lack  thereof  before  the  interrogation  may  proceed.  In 
addition  to  counsel  supplied  by  the  United  States,  the  person  may  retain  civilian  counsel  at  no  expense  to  the 
United  States.  Unless  otherwi.se  provided  by  regulations  of  the  Secretary  concerned,  an  accused  or  suspect  does 
not  have  a  right  under  this  rule  to  have  military  counsel  of  his  or  her  own  selection. 

(e)  Notice  to  Counsel.  When  a  person  subject  to  the  ctxle  who  is  required  to  give  warnings  under  subdivision 
(c)  intends  to  question  an  accused  or  person  suspected  of  an  offense  and  knows  or  reasonably  should  know  that 
counsel  either  '  is  been  appointed  for  or  retained  by  the  accused  or  suspect  with  respect  to  that  offense,  the 
coun.sel  must  be  notified  of  the  intended  interrogation  and  given  a  reasonable  time  in  which  to  attend  before  the 
interrogation  may  proceed. 

(f)  E.xercise  of  rights.  If  a  person  chooses  to  exercise  the  privilege  against  self-incrimination  or  the  right  to 
coun.sel  under  this  rule,  questioning  must  cease  immediately. 

(g)  Waiver. 

( I )  General  rule.  After  receiving  applicable  warnings  under  this  rule,  a  person  may  waive  the  rights  described 
therein  and  in  Mil.  R.  Evid.  301  and  make  a  statement.  The  waiver  must  be  made  freely,  knowingly,  and 
intelligently.  A  written  waiver  is  not  required.  The  accused  or  suspect  must  acknowledge  affirmatively  that  he 
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or  she  understands  the  rights  involved,  affirmatively  decline  the  right  to  counsel  and  affirmatively  consent  to 
making  a  statement. 

(2)  Counsel.  If  the  right  to  counsel  in  subdivision  (d)  is  applicable  and  the  accused  or  suspect  does  not 
decline  affirmatively  the  nght  to  counsel,  the  prosecution  must  demonstrate  by  a  preponderance  of  the  evidence 
that  the  individual  waived  the  right  to  counsel.  In  addition,  if  the  notice  to  counsel  in  subdivision  (e)  is  applicable, 
a  waiver  of  the  right  to  counsel  is  not  effective  unless  the  prosecution  demonstrates  by  a  preponderance  of  the 
evidence  that  reasonable  efforts  to  notify  the  counsel  were  unavailing  or  that  the  counsel  did  not  attend  an 
interrogation  scheduled  within  a  reasonable  period  of  time  after  the  required  notice  was  given. 

(h)  Nonmilitary  interrogations. 

(1)  General  rule.  When  a  person  subject  to  the  code  is  interrogated  by  an  official  or  agent  of  the  United 
States,  of  the  District  of  Columbia,  or  of  a  State,  Commonwealth,  or  possession  of  the  United  States,  or  any 
political  subdivision  of  such  a  State,  Commonwealth,  or  possession,  and  such  official  or  agent  is  not  required 
to  give  warnings  under  subdivision  (c),  the  person’s  entitlement  to  rights  warnings  and  the  validity  of  any  waiver 
of  applicable  rights  shall  be  determined  by  the  principles  of  law  generally  recognized  in  the  trial  of  criminal 
cases  in  the  United  States  district  courts  involving  similar  interrogations. 

(2)  Foreign  interrogations.  Neither  warnings  under  subdivisions  (c)  or  (d),  nor  notice  to  counsel  under 
subdivision  (e)  are  required  during  an  interrogation  conducted  abroad  by  officials  of  a  foreign  government  or 
their  agents  unless  such  interrogation  is  conducted,  instigated,  or  participated  in  by  military  personnel  or  their 
agents  or  by  those  officials  or  agents  listed  in  subdivision  (h)(  1 ).  A  statement  obtained  during  such  an  interrogation 
is  involuntary  within  the  meaning  of  Mil.  R.  Evid.  304(b)(3)  if  it  is  obtained  through  the  use  of  coercion, 
unlawful  influence,  or  unlawful  inducement.  An  interrogation  is  not  “participated  in"  by  military  personnel  or 
their  agents  or  by  the  officials  or  agents  listed  in  subdivision  (h)(1)  merely  because  such  a  person  was  present 
at  an  interrogation  conducted  in  a  foreign  nation  by  officials  of  a  foreign  government  or  their  agents,  or  because 
such  a  person  acted  as  an  interpreter  or  took  steps  to  mitigate  damage  to  property  or  physical  harm  during  the 
foreign  interrogation. 

Rule  306.  Statements  by  one  of  several  accused 

When  two  or  more  accused  are  tried  at  the  same  trial,  evidence  of  a  statement  made  by  one  of  them  which 
is  admissible  only  against  him  or  her  or  only  against  some  but  not  all  of  the  accused  may  not  be  received  in 
evidence  unless  all  references  inculpating  an  accused  against  whom  the  statement  is  inadmissible  are  deleted 
effectively  or  the  maker  of  the  statement  is  subject  to  cross-examination. 

Rule  311.  Evidence  obtained  from  unlawful  searches  and  seizures 

(a)  General  rule.  Evidence  obtained  as  a  result  of  an  unlawful  search  or  seizure  made  by  a  person  acting  in  a 
governmental  capacity  is  inadmissible  against  the  accused  if; 

(1)  Objection.  The  accused  makes  a  timely  motion  to  suppress  or  an  objection  to  the  evidence  under  this 
rule;  and 

(2)  Adequate  interest.  The  accused  had  a  reasonable  expectation  of  privacy  in  the  person,  place  or  property 
searched;  the  accused  had  a  legitimate  interest  in  the  property  or  evidence  seized  when  challenging  a  .seizure;  or 
the  accused  would  otherwise  have  grounds  to  object  to  the  .search  or  seizure  under  the  Constitution  of  the  United 
States  as  applied  to  members  of  the  armed  forces. 

(b)  Exception.  Evidence  that  was  obtained  as  a  result  of  an  unlawful  search  or  seizure  may  be  used  to  impeach 
by  contradiction  the  in-court  testimony  of  the  accused. 

(c)  Nature  of  search  or  seizure.  A  .search  or  seizure  is  “unlawful"  if  it  was  conducted,  instigated,  or  participated 
in  by: 

(I)  Military  personnel.  Military  personnel  or  their  agents  and  was  in  violation  of  the  Constitution  of  the 
United  States  as  applied  to  members  of  the  armed  forces,  an  Act  of  Congress  applicable  to  trials  by  court-martial 
that  requires  exclusion  of  evidence  obtained  in  violation  thereof,  or  Mil.  R.  Evid.  312-317; 
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(2)  Other  officials.  Other  officials  or  agents  of  the  United  States,  of  the  District  of  Columbia,  or  of  a  State, 
Commonwealth,  or  possession  of  the  United  States  or  any  political  subdivision  of  such  a  State,  Commonwealth, 
or  possession  and  was  in  violation  of  the  Constitution  of  the  United  States,  or  is  unlawful  under  the  principles 
of  law  generally  applied  in  the  trial  of  criminal  cases  in  the  United  States  district  courts  involving  a  similar 
search  or  seizure;  or 

(3)  Officials  of  a  foreign  government.  Officials  of  a  foreign  government  or  their  agents  and  was  obtained 
as  a  result  of  a  foreign  search  or  seizure  which  subjected  the  accused  to  gross  and  brutal  maltreatment. 

A  search  or  seizure  is  not  “participated  in”  merely  because  a  person  is  present  at  a  search  or  seizure  conducted 
in  a  foreign  nation  by  officials  of  a  foreign  government  or  their  agents,  or  because  a  person  acted  as  an  interpreter 
or  took  steps  to  mitigate  damage  to  property  or  physical  harm  during  the  foreign  search  or  seizure. 

(d)  Motions  to  suppress  and  objections. 

(1)  Disclosure.  Prior  to  arraignment,  the  prosecution  shall  disclose  to  the  defense  all  evidence  seized  from 
the  person  or  property  of  the  accused,  or  believed  to  be  owned  by  the  accused,  that  it  intends  to  offer  into 
evidence  against  the  accused  at  trial. 

(2)  Motion  or  objection. 

(A)  When  evidence  has  been  disclosed  under  subdivision  (d)(1),  any  motion  to  suppress  or  objection 
under  this  rule  shall  be  made  by  the  defense  prior  to  submission  of  a  plea.  In  the  absence  of  such 
motion  or  objection,  the  defense  may  not  raise  the  issue  at  a  later  time  except  as  permitted  by  the 
military  judge  for  good  cause  shown.  Failure  to  so  move  or  object  constitutes  a  waiver  of  the  motion 
or  objection. 

(B)  If  the  prosecution  intends  to  offer  evidence  seized  from  the  person  or  property  of  the  accused  that 
was  not  disclosed  prior  to  arraignment,  the  prosecution  shall  provide  timely  notice  to  the  military 
judge  and  to  counsel  for  the  accused.  The  defense  may  enter  an  objection  at  that  time  and  the  military 
judge  may  make  such  orders  as  are  required  in  the  interest  of  justice. 

(C)  If  evidence  is  disclosed  as  derivative  evidence  under  this  subdivision  prior  to  arraignment,  any  motion 
to  suppress  or  objection  under  this  rule  shall  be  made  in  accordance  with  the  procedure  for  challenging 
evidence  under  (A).  If  such  evidence  has  not  been  so  disclosed  prior  to  arraignment,  the  requirements 
of  (B)  apply. 

(3)  Specificity.  The  military  judge  may  require  the  defense  to  specify  the  grounds  upon  which  the  defense 
moves  to  suppress  or  object  to  evidence.  If  defense  counsel,  despite  the  exercise  of  due  diligence,  has  been 
unable  to  interview  adequately  those  persons  involved  in  the  search  or  seizure,  the  military  judge  may  enter  any 
order  required  by  the  interests  of  justice,  including  authorization  for  the  defense  to  make  a  general  motion  to 
suppress  or  a  general  objection. 

(4)  Rulings.  A  motion  to  suppress  or  an  objection  to  evidence  made  prior  to  plea  shall  be  ruled  upon  prior 
to  plea  unless  the  military  judge,  for  good  cause,  orders  that  it  be  deferred  for  determination  at  the  trial  of  the 
general  issue  or  until  after  Findings,  but  no  such  determination  shall  be  deferred  if  a  party's  right  to  appeal  the 
ruling  is  affected  adversely.  Where  factual  issues  are  involved  in  ruling  upon  such  motion  or  objection,  the 
military  judge  shall  state  essential  findings  of  fact  on  the  record. 

(e)  Burden  of  proof. 

{])  In  general.  When  a  appropriate  motion  or  objection  has  been  made  by  the  defense  under  subdivision 
(d),  the  prosecution  has  the  burden  of  proving  by  a  preponderance  of  the  evidence  that  the  evidence  was  not 
obtained  as  a  result  of  an  unlawful  search  or  seizure. 

(2)  Derivative  evidence.  Evidence  that  is  challenged  under  this  rule  as  derivative  evidence  may  be  admitted 
against  the  accused  if  the  military  judge  finds  by  a  preponderance  of  the  evidence  that  the  evidence  was  not 
obtained  as  a  result  of  an  unlawful  search  or  seizure. 

(3)  Specific  motions  or  objections.  When  a  specific  motion  or  objection  has  been  required  under  subdivision 
(d)(3),  the  burden  on  the  prosecution  extends  only  to  the  grounds  upon  which  the  defense  moved  to  suppress  or 
object  to  the  evidence. 
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(0  Defense  evidence.  The  defense  may  present  evidence  relevant  to  the  admissibility  of  evidence  as  to  which 
there  has  been  an  appropriate  motion  or  objection  under  this  rule.  An  accused  may  testify  for  the  limited  puipose 
of  contesting  the  legality  of  the  search  or  seizure  giving  rise  to  the  challenged  evidence.  Prior  to  the  introduction 
of  such  testimony  by  the  accused,  the  defense  shall  inform  the  military  judge  that  the  testimony  is  offered  under 
this  subdivision.  When  the  accused  testifies  under  this  subdivision,  the  accused  may  be  cross-examined  only  as 
to  the  matter  on  which  he  or  she  testifies.  Nothing  said  by  the  accused  on  either  direct  or  cross-examination  may 
be  used  against  the  accused  for  any  purpose  other  than  in  a  prosecution  for  perjury,  false  swearing,  or  the  making 
of  a  false  official  statement. 

(g)  Scope  of  motions  and  objections  challenging  probable  cause. 

( 1 )  Generally.  If  the  defense  challenges  evidence  seized  pursuant  to  a  search  warrant  or  search  authorization 
on  the  grounds  that  the  warrant  or  authorization  was  not  based  upon  probable  cause,  the  evidence  relevant  to 
the  motion  is  limited  to  evidence  concerning  the  information  actually  presented  to  or  otherwise  known  by  the 
authorizing  officer,  except  as  provided  in  paragraph  (2). 

(2)  False  statements.  If  the  defense  makes  a  substantial  preliminary  showing  that  a  government  agent 
included  a  false  statement  knowingly  and  intentionally  or  with  reckless  disregard  for  the  truth  in  the  information 
presented  to  the  authorizing  officer,  and  if  the  allegedly  false  statement  is  necessary  to  the  finding  of  probable 
cause,  the  defense,  upon  request,  shall  be  entitled  to  a  hearing.  At  the  hearing,  the  defense  has  the  burden  of 
establishing  by  a  preponderance  of  the  evidence  the  allegation  of  falsity  or  reckless  disregard  for  the  truth.  If 
the  defense  meets  its  burden,  the  prosecution  has  the  burden  of  proving  by  a  preponderance  of  the  evidence, 
with  the  false  information  set  aside,  that  the  remaining  information  presented  to  the  authorizing  officer  is  sufficient 
to  establish  probable  cause.  If  the  prosecution  does  not  meet  its  burden,  the  objection  or  motion  shall  be  granted 
unless  the  search  is  otherwise  lawful  under  these  rules. 

(h)  Objections  to  evidence  .seized  unlawfully.  If  a  defense  motion  or  objection  under  this  rule  is  sustained  in 
whole  or  in  part,  the  members  may  not  be  informed  of  that  fact  except  insofar  as  the  military  judge  must  instruct 
the  members  to  disregard  evidence. 

(i)  Effect  of  guilty  plea.  Except  as  otherwise  expressly  provided  in  R.C.M.  910(a)(2).  a  plea  of  guilty  to  an 
offense  that  results  in  a  finding  of  guilty  waives  all  issues  under  the  Fourth  Amendment  to  the  Constitution  of 
the  United  States  and  Mil.  R.  Evid.  31 1-317  with  respect  to  that  offense  whether  or  not  raised  prior  to  plea. 

Rule  312.  Body  views  and  intrusions 

(a)  General  rule.  Evidence  obtained  from  body  views  and  intrusions  conducted  in  accordance  with  this  rule  is 
admissible  at  trial  when  relevant  and  not  otherwise  inadmissible  under  these  rules, 

(b)  Visual  e.xamination  of  the  body. 

(1)  Consensual .  Visual  examination  of  the  unclothed  body  may  be  made  with  the  consent  of  the  individual 
subject  to  the  inspection  in  accordance  with  Mil.  R.  Evid.  314(e). 

(2)  Involuntary.  An  involuntary  display  of  the  unclothed  body,  including  a  visual  examination  of  body 
cavities,  may  be  required  only  if  conducted  in  reasonable  fashion  and  authorized  under  the  following  provisions 
of  the  Military  Rules  of  Evidence:  inspections  and  inventories  under  Mil.  R.  Evid.  313;  searches  under  Mil,  R. 
Evid.  314(b)  and  314(c)  if  there  is  a  reasonable  suspicion  that  weapons,  contraband,  or  evidence  of  crime  is 
concealed  on  the  body  of  the  person  to  be  searched;  searches  within  jails  and  similar  facilities  under  Mil.  R. 
Evid.  314(h)  if  reasonably  necessary  to  maintain  the  security  of  the  institution  or  its  personnel;  searches  incident 
to  lawful  apprehension  under  Mil.  R.  Evid.  314(g);  emergency  searches  underMil.  R.  Evid.  314(i);and  probable 
cause  searches  under  Mil.  R,  Evid.  315.  An  examination  of  the  unclothed  body  under  this  rule  should  be 
conducted  whenever  practicable  by  a  person  of  the  same  sex  as  that  of  the  person  being  examined;  provided, 
however,  that  failure  to  comply  with  this  requirement  does  not  maxe  an  examination  an  unlawful  search  within 
the  meaning  of  Mil.  R.  Evid.  31 1. 

(c)  Intrusion  into  body  cavities.  A  reasonable  nonconsensual  physical  intrusion  into  the  mouth,  nose,  and  ears 
may  be  made  when  a  visual  examination  of  the  body  under  subdivision  (b)  is  permissible.  Nonconsensual 
intrusions  into  other  body  cavities  may  be  made: 
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(1)  For  purposes  of  seizure.  When  there  is  a  clear  indication  that  weapons,  contraband,  or  other  evidence 
of  crime  is  present,  to  remove  weapons,  contraband,  or  evidence  of  crime  discovered  under  subdivisions  (b)  and 

(c) (2)  of  this  rule  or  under  Mil.  R.  Evid.  316(d)(4)(C)  if  such  intrusion  is  made  in  a  reasonable  fashion  by  a 
person  with  appropriate  medical  qualifications;  or 

(2)  For  purposes  of  search.  To  search  for  weapons,  contraband,  or  evidence  of  crime  if  authorized  by  a 
search  warrant  or  search  authorization  under  Mil.  R.  Evid.  315  and  conducted  by  a  person  with  appropriate 
medical  qualifications. 

Notwithstanding  this  rule,  a  search  under  Mil.  R.  Evid.  314(h)  may  be  made  without  a  search  warrant  or 
authorization  if  such  search  is  based  on  a  reasonable  suspicion  that  the  individual  is  concealing  weapons, 
contraband,  or  evidence  of  crime. 

(d)  Extraction  of  body  fluids .  Nonconsensual  extraction  of  body  fluids,  including  blood  and  urine,  may  be  made 
from  the  body  of  an  individual  pursuant  to  a  .search  warrant  or  a  .search  authorization  under  Mil.  R.  Evid.  315. 
Nonconsensual  extraction  of  body  fluids  may  be  made  without  such  warrant  or  authorization,  notwithstanding 
Mil.  R.  Evid.  315(g),  only  when  there  is  clear  indication  that  evidence  of  crime  will  be  found  and  that  there  is 
reason  to  believe  that  the  delay  that  would  result  if  a  warrant  or  authorization  were  sought  eould  result  in  the 
destruction  of  the  evidence.  Involuntary  extraction  of  bexly  fluids  under  this  rule  must  be  done  in  a  reasonable 
fashion  by  a  person  with  appropriate  medical  qualifications. 

(e)  Other  intrusive  searches.  Nonconsensual  intrusive  searches  of  the  body  made  to  locate  or  obtain  weapons, 
contraband,  or  evidence  of  crime  and  not  within  the  scope  of  subdivisions  (b)  or  (c)  may  be  made  only  upon 
search  warrant  or  search  authorization  under  Mil.  R.  Evid.  315  and  only  if  such  search  is  conducted  in  a 
reasonable  fashion  by  a  person  with  appropriate  medical  qualifications  and  does  not  endanger  the  health  ol  the 
person  to  be  searched.  Compelling  a  person  to  ingest  substances  for  the  purposes  of  locating  the  property  described 
above  or  to  compel  the  bodily  elimination  of  such  property  is  a  search  within  the  meaning  of  this  section. 
Notwithstanding  this  rule,  a  person  who  is  neither  a  suspect  nor  an  accused  may  not  be  compelled  to  submit  to 
an  intrusive  search  of  the  body  for  the  sole  purpose  of  obtaining  evidence  of  crime. 

(0  Intrusions  for  valid  medical  purposes.  Nothing  in  thi.s  rule  .shall  be  deemed  to  interfere  with  the  lawful 
authority  of  the  armed  forces  to  take  whatever  action  may  be  necessary  to  preserve  the  health  of  a  servicemember. 
Evidence  or  contraband  obtained  from  an  examination  or  intrusion  conducted  for  a  valid  medical  purpose  may 
be  seized  and  is  not  evidence  obtained  from  an  unlawful  search  or  seizure  within  the  meaning  of  Mil.  R.  Evid. 
311. 

(g)  Medical  qualifications.  The  Secretary  concerned  may  prescribe  appropriate  medical  qualifications  for  persons 
who  conduct  searches  and  seizures  under  this  rule. 

Rule  313.  Inspections  and  inventories  in  the  armed  forces 

(a)  General  rule.  Evidence  obtained  from  inspections  and  inventories  in  the  armed  forces  conducted  in  accordance 
with  this  rule  is  admissible  at  trial  when  relevant  and  not  otherwise  inadmissible  under  these  rules. 

(b)  Inspections.  An  "inspection”  is  an  examination  of  the  whole  or  part  of  a  unit,  organization,  installation, 
vessel,  aircraft,  or  vehicle,  including  an  examination  conducted  at  entrance  and  exit  points,  conducted  as  an 
incident  of  command  the  primary  purpose  of  which  is  to  determine  and  to  ensure  the  security,  military  fitness, 
or  good  order  and  discipline  of  the  unit,  organization,  installation,  vessel,  aircraft,  or  vehicle.  An  inspection 
may  include  but  is  not  limited  to  an  examination  to  determine  and  to  ensure  that  any  or  all  of  the  following 
requirements  are  met:  that  the  command  is  properly  equipped,  functioning  properly,  maintaining  proper  standards 
of  readiness,  sea  or  airworthiness,  sanitation  and  cleanliness,  and  that  personnel  are  present,  fit,  and  ready  for 
duty.  An  inspection  also  includes  an  examination  to  Ux-ate  and  confiscate  unlawful  weapons  and  other  contraband. 
An  order  to  produce  body  fluids,  such  as  urine,  is  permissible  in  accordance  with  this  rule.  An  examination 
made  for  the  primary  purpose  of  obtaining  evidence  for  use  in  a  trial  by  court-martial  or  in  other  disciplinary 
proceedings  is  not  an  inspection  within  the  meaning  of  thi.s  rule.  If  a  purpose  of  an  examination  is  to  locate 
weapons  or  contraband,  and  if;  (1)  the  examination  was  directed  immediately  following  a  report  of  a  specific 
offense  in  the  unit,  organization,  installation,  vessel,  aircraft,  or  vehicle  and  was  not  previously  scheduled;  (2) 
specific  individuals  are  selected  for  examination;  or  (3)  persons  examined  are  subjected  to  substantially  different 
intrusions  during  the  same  examination,  the  prosecution  must  prove  by  clear  and  convincing  evidence  that  the 
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examination  was  an  inspection  within  the  meaning  of  this  rule.  Inspections  shall  be  conducted  in  a  reasonable 
fashion  and  shall  comply  with  Mil.  R.  Kvid.  312,  if  applicable.  Inspections  may  utili/.e  any  reasonable  natural 
or  technological  aid  and  may  be  conducted  with  or  without  notice  to  those  inspected.  Unlawful  weapons, 
contraband,  or  other  evidence  of  crime  located  during  an  inspection  may  be  seized. 

(c)  Inventories.  Unlawful  weapons,  contraband,  or  other  evidence  of  crime  discovered  in  the  process  of  an 
inventory,  the  primary  purpose  of  which  is  admini.strative  in  nature,  may  be  seized.  Inventories  shall  be  conducted 
in  a  reasonable  fashion  and  shall  comply  with  Mil.  R.  Hvid.  .312.  if  applicable.  An  examination  made  for  the 
primary  purpose  of  obtaining  evidence  for  use  in  a  trial  by  court-martial  or  in  other  disciplinary  proceedings  is 
not  an  inventory  within  the  meaning  of  this  rule. 

Rule  314.  Searches  not  requiring  probable  cause 

(a)  General  rule.  Evidence  obtained  from  reasonable  searches  not  requiring  probable  cause  conducted  pursuant 
to  this  rule  is  admissible  at  trial  when  relevant  and  not  otherwise  inadmissible  under  these  rules. 

(b)  Border  searches.  Border  searches  for  customs  or  immigration  purposes  may  be  conducted  when  authorized 
by  Act  of  Congress. 

(c)  Searches  upon  entry  to  or  e.xit  from  United  States  installations,  aircraft,  and  vcs.wls  abroad.  In  addition  to 
the  authority  to  conduct  inspections  under  .Mil.  R.  Evid.  313(b).  a  commander  ol  a  United  States  military 
installation,  enclave,  or  aircraft  on  foreign  soil,  or  in  foreign  or  international  airspace,  or  a  United  States  vessel 
in  foreign  or  international  waters,  may  authorize  appropriate  personnel  to  search  persons  or  the  property  of  such 
persons  upon  entry  to  or  exit  from  the  installation,  enclave,  aircraft,  or  vessel  to  ensure  ;he  s  'urity.  military 
fitness,  or  gornl  order  and  discipline  of  the  command.  Such  searches  may  not  be  conducted  at  a  time  or  in  a 
manner  contrary  to  an  express  provision  ot  a  treaty  or  agreement  to  which  the  United  States  is  a  party.  Failure 
to  comply  with  a  treaty  or  agreement,  hviwcver.  devs  not  render  a  search  unlawful  within  the  meaning  of  Mil. 
R.  Evid.  311.  A  search  made  for  the  primary  purpose  ot  obtaining  evidence  for  use  in  a  trial  by  court-martial 
or  other  disciplinary  proceeding  is  not  authorized  by  this  subdivision, 

(d)  Searches  of  ftovernment  property.  Government  properly  may  be  searched  under  this  rule  unless  the  person  to 
whom  the  property  is  issued  or  assigned  has  a  reasonable  expectation  of  privacy  therein  at  the  time  of  the  search. 
Under  normal  circumstances,  a  person  does  not  have  a  reasonable  expectation  of  privacy  in  government  property 
that  is  not  issued  for  personal  use.  Wall  or  tlcKir  lockers  in  living  quarters  issued  for  the  purpose  of  storing  personal 
possessions  nvrrmally  am  issued  for  personal  use;  but  the  detemiination  as  to  whether  a  person  has  a  reasonable 
expectation  of  privacy  in  government  property  issued  for  personal  use  depends  on  the  facts  and  circumstances  at  the 
time  of  the  search . 

(c)  Con. sent  searches. 

( 1 )  General  rule.  .Searches  may  be  conducted  of  any  person  or  property  with  lawful  consent. 

(2)  Who  may  consent.  A  person  may  ciinsent  to  a  search  of  his  or  her  person  or  property,  or  bvith.  unless 
control  over  such  property  has  been  given  to  another.  A  pers(>n  may  grant  consent  to  search  propertv  when  the 
person  exercises  control  over  that  property. 

tJ)  Scope  of  consent.  Consent  may  be  limited  in  any  way  by  the  person  granting  consent,  including  limitations 
in  terms  of  time,  place,  or  property  and  may  be  withdrawn  at  anv  time. 

(4)  Voluntariness.  To  be  valid,  consent  must  be  given  voluntarily.  Voluntariness  is  a  question  to  be  determined 
from  all  the  circumstances.  Although  a  person's  knowledge  of  the  right  to  refuse  to  give  consent  is  a  factor  to 
be  considered  m  determining  voluntariness,  the  prosecution  is  not  required  to  demonstrate  such  knowledge  as  a 
prerequisite  to  establishing  a  voluntary  consent.  Merc  submission  to  the  color  ol  authority  ot  personnel  performing 
law  enforcement  duties  or  acquiescence  in  an  announced  or  indicated  purpose  to  search  is  not  ,i  voluntary  consent. 

(5)  Burden  of  proof .  Consent  must  be  shown  by  clear  and  convincing  evidence.  The  fact  that  a  person  was 
in  cusUxly  while  granting  consent  is  a  factor  to  be  considered  in  determining  the  voluntariness  of  the  consent, 
but  it  does  not  affect  the  burden  of  pnxif. 

If)  Searches  incident  to  a  lawful  stop. 

(1)  Stops.  A  person  authorized  to  apprehend  under  R  C  M.  302ib)  and  others  performing  law  enforcement 
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duties  may  stop  another  person  temporarily  when  the  person  making  the  stop  has  information  or  observes  unusual 
conduct  that  leads  him  or  her  reasonably  to  conclude  in  light  of  his  or  her  experience  that  criminal  activity  may 
be  afoot.  The  purpose  of  the  stop  must  be  investigatory  in  nature. 

(2)  Frisks.  When  a  lawful  stop  is  performed,  the  person  stopped  may  be  frisked  for  weapons  when  that 
person  is  reasonably  believed  to  be  armed  and  presently  dangerous.  Contraband  or  evidence  located  in  the  process 
of  a  lawful  frisk  may  be  seized. 

(3)  Motor  vehicles.  When  a  person  lawfully  stopped  is  the  driver  or  a  passenger  in  a  motor  vehicle,  the 
passenger  compartment  of  the  vehicle  may  be  searched  for  weapons  if  the  official  who  made  the  stop  has  a 
reasonable  belief  that  the  person  stopped  is  dangerous  and  that  the  person  stopped  may  gain  immediate  control 
of  a  weapon. 

(g)  Searches  incident  to  a  lawful  apprehension. 

(1)  General  rule.  A  person  who  has  been  lawfully  apprehended  may  be  searched. 

(2)  Search  for  weapons  and  destructible  evidence.  A  search  may  be  conducted  for  weapons  or  destructible 
evidence  in  the  area  within  the  immediate  control  of  a  person  who  has  been  apprehended.  The  area  within  the 
person’s  “immediate  control”  is  the  area  which  the  individual  searching  could  reasonably  believe  that  the  person 
apprehended  could  reach  with  a  sudden  movement  to  obtain  such  property;  provided,  that  the  passenger  com¬ 
partment  of  an  automobile,  and  containers  within  the  passenger  compartment  may  be  searched  as  a  contempor¬ 
aneous  incident  of  the  apprehension  of  an  occupant  of  the  automobile,  regardless  whether  the  person  apprehended 
has  been  removed  from  the  vehicle. 

(3)  Examination  for  other  persons.  When  an  apprehension  takes  place  at  a  location  in  which  other  persons 
reasonably  might  be  present  who  might  interfere  with  the  apprehension  or  endanger  those  apprehending,  a 
reasonable  examination  may  be  made  of  the  general  area  in  which  such  other  persons  might  be  located. 

(h)  Searches  within  jails,  confinement  facilities,  or  similar  facilities.  Searches  within  jails,  confinement  facilities, 
or  similar  facilities  may  be  authorized  by  persons  with  authority  o  er  the  institution. 

(i)  Emergency  searches  to  save  life  or  for  related  purposes.  In  emergency  circumstances  to  save  life  or  for  a 
related  purpose,  a  search  may  be  conducted  of  persons  or  property  in  a  good  faith  effort  to  render  immediate 
medical  aid,  to  obtain  information  that  will  assist  in  the  rendering  of  such  aid,  or  to  prevent  immediate  or  ongoing 
personal  injury. 

(j)  Searches  of  open  fields  or  woodlands.  A  search  of  open  fields  or  woodlands  is  not  an  unlawful  search  within 
the  meaning  of  Mil.  R.  Evid.  311. 

(k)  Other  searches.  A  search  of  a  type  not  otherwise  included  in  this  rule  and  not  requiring  probable  cause  under 
Mil.  R.  Evid.  315  may  be  conducted  when  permissible  under  the  Constitution  of  the  United  States  as  applied 
to  members  of  the  armed  forces. 

Rule  315.  Probable  cause  searches 

(a)  General  rule.  Evidence  obtained  from  searches  requiring  probable  cause  conducted  in  accordance  with  this 
rule  is  admissible  at  trial  when  relevant  and  not  otherwise  inadmissible  under  these  rules. 
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(b)  Definitions.  As  used  in  these  rules; 

(1)  Authorization  to  search.  An  “authorization  to  search  ’  is  an  express  permission,  written  or  oral,  issued 
by  competent  military  authority  to  search  a  person  or  an  area  for  specified  property  or  evidence  or  for  a  specific 
person  and  to  seize  such  property,  evidence,  or  person.  It  may  contain  an  order  directing  subordinate  personnel 
to  conduct  a  search  in  a  specified  manner. 

(2)  Search  warrant.  A  “search  warrant"  is  an  express  permission  to  search  and  seize  issued  by  competent 
civilian  authority. 

(c)  Scope  of  authorization.  A  search  authorization  may  be  issued  und-  ns  rule  for  a  search  of: 

(1)  Persons.  The  person  of  anyone  subje>.t  to  military  law  or  the  law  of  war  wherever  found; 
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(2)  Militan  property.  Military  property  of  the  United  States  or  of  nonappropriated  fund  activities  of  an 
armed  force  of  the  United  States  wherever  located; 

(3)  Per.sons  and  property  within  military  control.  Persons  or  property  situated  on  or  in  a  military  installation, 
encampment,  vessel,  aircraft,  vehicle,  or  any  other  location  under  military  control,  wherever  located;  or 

(4)  Nonmilitary  property  within  a  foreign  country  . 

(A)  Property  owned,  used,  occupied  by,  or  in  the  possession  of  an  agency  of  the  United  States  other 
than  the  Department  of  Defense  when  situated  in  a  foreign  country.  A  search  of  such  property  may 
not  be  conducted  without  the  concurrence  of  an  appropriate  representative  of  the  agency  concerned. 
Failure  to  obtain  such  concurrence,  however,  does  not  render  a  search  unlawful  within  the  meaning 
of  Mil.  R.  Evid.  31I. 

(B)  Other  property  situated  in  a  foreign  country.  If  the  United  States  is  a  party  to  a  treaty  or  agreement 
that  governs  a  search  in  a  foreign  country,  the  search  shall  be  conducted  in  accordance  with  the 
treaty  or  agreement.  If  there  is  no  treaty  or  agreement,  eoneurrenee  should  be  obtained  from  an 
appropriate  representative  of  the  foreign  country  with  respect  to  a  search  under  paragraph  (4)(B)  of 
this  subdivision.  Failure  to  obtain  such  concurrence  or  noneompliance  with  a  treaty  or  agreement, 
however,  does  not  render  a  search  unlawful  within  the  meaning  of  Mil.  R.  Evid.  3l  I. 

(d)  Power  to  authorize.  Authorization  to  search  pursuant  to  this  rule  may  be  granted  by  an  impartial  individual 
in  the  following  categories; 

(1)  Commander.  A  commander  or  other  person  serving  in  a  position  designated  by  the  Secretary  concerned 
as  either  a  position  analogous  to  an  officer  in  charge  or  a  position  of  command,  who  has  control  over  the  place 
where  the  property  or  person  to  be  searched  is  situated  or  found,  or.  it  that  place  is  not  under  military  control, 
having  control  over  persons  subject  to  military  law'  or  the  law  of  war;  or 

(2)  Military  judge.  A  military  judge  or  magistrate  if  authorized  under  regulations  prescribed  by  the  Secretary 
of  Defense  or  the  Secretary  concerned. 

An  otherwise  impartial  authorizing  official  does  not  lose  that  character  merely  because  he  or  she  is  present  at 
the  scene  of  a  search  or  is  otherwise  readily  available  to  persons  who  may  seek  the  issuance  of  a  search 
authorization;  nor  does  such  an  official  lose  impartial  character  merely  because  the  official  previously  and 
impartially  authorized  investigative  activities  when  such  previous  authorization  is  similar  in  intent  or  function 
to  a  pretrial  authorization  made  by  the  United  States  di.strict  courts. 

(e)  Power  to  search.  Any  commissioned  officer,  warrant  officer,  petty  officer,  noncommissioned  officer,  and. 
when  in  the  execution  of  guard  or  police  duties,  any  criminal  investigator,  member  of  the  Air  Force  security 
police,  military  police,  or  shore  patrol,  or  person  designated  by  proper  authority  to  perform  guard  or  police 
duties,  or  any  agent  of  any  such  person,  may  conduct  or  authorize  a  search  when  a  search  authorization  has  been 
granted  under  this  rule  or  a  search  would  otherwise  be  proper  under  subdivision  (g). 

(f)  Basis  for  Search  authorizations. 

( 1 )  Probable  cause  requirement.  A  search  authorization  issued  under  this  rule  must  be  based  upon  probable 
cau.se. 

(2)  Probable  cause  determination.  Probable  cause  to  search  c.xists  when  there  is  a  reasonable  belief  that 
the  person,  property,  or  evidence  sought  is  located  in  the  place  or  on  the  person  to  be  searched.  A  search 
authorization  may  be  based  upon  hearsay  evidence  in  whole  or  in  part.  A  determination  of  probable  cause  under 
this  rule  shall  be  based  upon  any  vir  all  of  the  following; 

(A)  Written  statements  communicated  to  the  authorizing  officer; 

(B)  Oral  statements  communicated  to  the  authorizing  official  in  person,  via  telephone,  or  by  other 
appropriate  means  of  communication;  or 

(C)  Such  information  as  may  be  known  by  the  authorizing  official  that  would  not  preclude  the  officer 
from  acting  in  an  impartial  fashion. 

The  Secretary  of  Defense  or  the  Secretary  concerned  may  prescribe  additional  requirements. 
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(g)  E.xif’encies.  A  search  warrant  or  search  authorization  is  not  required  under  this  rule  tor  a  search  based  on 
probable  cause  when; 

(1)  hisufflcient  time.  There  is  a  reasonable  belief  that  the  delay  necessary  to  obtain  a  search  warrant  or 
search  authorization  would  result  in  the  removal,  destruction,  or  concealment  of  the  property  or  evidence  sought; 

(2)  Lack  of  communication.s .  There  is  a  reasonable  military  operational  necessity  that  is  reasonably  believed 
to  prohibit  or  prevent  communication  with  a  person  empowered  to  grant  a  search  warrant  or  authorization  and 
there  is  a  reasonable  belief  that  the  delay  necessary  to  obtain  a  search  warrant  or  search  authorization  would 
result  in  the  removal,  destruction,  or  concealment  of  the  property  or  evidence  sought; 

(.1)  Search  of  operable  vehicle.  An  operable  vehicle  is  to  be  searched,  except  in  the  circumstances  where 
a  search  warrant  or  authorization  is  required  by  the  Constitution  of  the  United  States,  this  Manual,  or  these  rules; 
or 

(4)  Not  required  by  the  Coii.stitution.  A  search  warrant  or  authorization  is  not  otherwise  required  by  the 
Constitution  of  the  United  States  as  applied  to  members  of  the  armed  forces. 

For  purpose  of  this  rule,  a  vehicle  is  “operable”  unless  a  reasonable  person  would  have  known  at  the  time 
of  search  that  the  vehicle  was  not  functional  for  purposes  of  transportation. 

(h)  E.xecution. 

( 1 )  Notice.  If  the  person  whose  property  is  to  be  searched  is  present  during  a  search  conducted  pursuant  to 
a  search  authorization  granted  under  this  rule,  the  person  conducting  the  search  should  when  possible  notify  him 
or  her  of  the  act  of  authorization  and  the  general  substance  of  the  authorization.  Such  notice  may  be  made  prior 
to  or  contemporaneously  with  the  search.  Failure  to  provide  such  notice  does  not  make  a  search  unlawful  within 
the  meaning  of  Mil.  R.  Evid.  .^11. 

(2)  Inventory  .  Under  regulations  prescribed  by  the  Secretary  concerned,  and  with  such  exceptions  as  may 
be  authorized  by  the  Secretary,  an  inventory  of  the  propeny  seized  shall  be  made  at  the  time  of  a  seizure  under 
this  rule  or  as  soon  as  practicable  thereafter.  At  an  appropriate  time,  a  copy  of  the  inventory  shall  be  given  to 
a  person  from  whose  possession  or  premises  the  property  was  taken.  Failure  to  make  an  inventory,  furnish  a 
copy  thereof,  or  otherwise  comply  with  this  paragraph  does  not  render  a  search  or  seizure  unlawful  within  the 
meaning  of  Mil.  R.  Evid.  .Ml. 

O)  Foreign  .searches.  Execution  of  a  search  authorization  outside  the  United  States  and  within  the  jurisdiction 
of  a  foreign  nation  should  be  in  conformity  with  existing  agreements  between  the  United  States  and  the  foreign 
nation.  Noncompliance  with  such  an  agreement  does  not  make  an  otherwise  lawful  search  unlawful. 

(4)  Search  warrants.  Any  civilian  or  military  criminal  investigator  authorized  to  request  search  warrants 
pursuant  to  applicable  law  or  regulation  is  authorized  to  serve  and  execute  search  warrants.  The  execution  of  a 
search  warrant  affects  admissibility  only  insofar  as  exclusion  of  evidence  is  required  by  the  Constitution  of  the 
United  States  or  an  applicable  Act  of  Congress. 

Rule  316.  Seizures 

(a)  General  rule.  Evidence  obtained  from  seizures  conducted  in  accordance  with  this  rule  is  admissible  at  trial 
if  the  evidence  was  not  obtained  as  a  result  of  an  unlawful  search  and  if  the  evidence  is  relevant  and  not  otherwise 
inadmissible  under  these  rules. 

(b)  Seizure  of  property.  Probable  cause  to  seize  property  or  evidence  exists  when  there  is  a  reasonable  belief 
that  the  property  or  evidence  is  an  unlawful  weapon,  contraband,  evidence  of  crime,  or  might  be  used  to  resist 
apprehension  or  to  escape 

(c)  Apprehension.  Apprehension  is  governed  by  R.C.M.  ,102. 

(d)  Seizure  of  property  or  evidence. 

(1)  Abandoned  property.  Abandoned  property  may  be  seized  without  probable  cause  and  without  a  search 
warrant  or  search  authorization.  .Such  seizure  may  be  made  by  any  person. 
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(2)  Consent.  Property  or  evidence  may  be  seized  with  consent  consistent  with  the  requirements  applicable 
to  consensual  searches  under  Mil.  R.  Hvid.  314. 

(3)  Government  property.  Government  property  may  be  seized  without  probable  cause  and  w  ithout  a  search 
warrant  or  search  authorization  by  any  person  listed  in  subdivision  (e),  unless  the  person  to  whom  the  property 
is  issued  or  assigned  has  a  reasonable  expectation  of  privacy  therein,  as  provided  in  Mil.  R.  Evid.  314(d),  at 
the  time  of  the  seizure. 

(4)  Other  property.  Property  or  evidence  not  included  in  paragraph  ( I  )-(3)  may  be  seized  for  use  in  evidence 
by  any  person  listed  in  subdivision  (e)  if: 

(A)  Authorization.  The  person  is  authorized  to  seize  the  property  or  evidence  by  a  search  warrant  or  a 
search  authorization  under  Mil.  R.  Evid.  315; 

(B)  E.vigent  circumstances.  The  person  has  probable  cause  to  seize  the  property  or  evidence  and  under 
Mil.  R.  Evid.  315(g)  a  search  warrant  or  search  authorization  is  not  required;  or 

(C)  Plain  view.  The  person  while  in  the  course  of  otherwise  lawful  activity  observes  in  a  reasonable 
fashion  property  or  evidence  that  the  the  person  has  probable  cause  to  seize. 

(5)  Temporary  detention.  Nothing  in  this  rule  shall  prohibit  temporary  detention  of  property  on  less  than 
probable  cause  when  authorized  under  the  Constitution  of  the  United  States. 

(e)  Power  to  seize.  Any  commissioned  officer,  warrant  officer,  petty  officer,  noncommissioned  officer,  and, 
when  in  the  execution  ot  guard  or  police  duties,  any  criminal  investigator,  member  of  the  Air  Force  security 
police,  military  police,  or  shore  patrol,  or  individual  designated  by  proper  authority  to  perform  guard  or  police 
duties,  or  any  agent  of  any  such  person,  may  seize  property  pursuant  to  this  rule. 

(1)  Other  seizures.  A  seizure  til  a  type  not  otherwise  included  in  this  rule  may  be  made  when  permissible  under 
the  Constitution  of  the  United  States  as  applied  to  members  of  the  armed  forces. 

Rule  317.  Interception  of  wire  and  oral  communications 

(a)  General  rule.  Wire  or  oral  communications  constitute  evidence  obtained  i‘s  a  result  of  an  unlawful  search  or 
seizure  within  the  meaning  of  Mil.  R.  Evid.  311  when  such  evidence  must  be  excluded  under  the  Fourth 
Amendment  to  the  Constitution  of  the  United  States  as  applied  to  members  of  the  armed  forces  or  if  such  evidence 
must  be  excluded  under  a  statute  applicable  to  members  of  the  armed  forces. 

(b)  Authorization  for  judicial  applications  in  the  United  States.  Under  18  U.S.C.  §  25 16(  1 ).  the  Attorney  General, 
or  any  Assistant  Attorney  General  specially  designated  by  the  Attorney  General  may  authorize  an  application  to 
a  federal  judge  of  competent  jurisdiction  for,  and  such  judge  may  grant  in  conformity  with  18  U.S.C.  §  2518, 
an  order  authorizing  or  approving  the  interception  of  wire  or  oral  communications  by  the  Department  of  Defense, 
the  Department  of  Transportation,  or  any  Military  Department  for  purposes  of  obtaining  evidence  concerning 
the  olten.ses  enumerated  in  18  U  S  C.  S  2516(1).  to  the  extent  such  offenses  are  punishable  under  the  Uniform 
Crxle  of  Military  Justice. 

(c)  Regulations.  Notwithstanding  any  other  provision  of  these  rules,  members  of  the  armed  forces  or  their  agents 
may  not  intercept  w  ire  or  oral  communications  for  law  enforcement  purposes  unless  such  interception: 

( 1 )  takes  place  in  the  United  States  and  is  authorized  under  subdivision  (b); 

(2)  takes  place  outside  the  United  States  and  is  authorized  under  regulations  issued  by  the  Secretary  of 
Defense  or  the  Secretary  concerned,  or 

(3l  IS  authorized  under  regulations  issued  by  the  Secretary  of  Defense  or  the  Secretary  concerned  and  is  not 
unlawful  under  18  f  .S.C.  S  2511. 

Rule  321 .  Eyewitness  identification 

(al  General  rule. 

(1)  Admissihiltn .  l  estimonv  concerning  a  relevant  out  of  court  identification  by  am  person  is  admissible, 
subject  to  an  appropriate  obiection  under  this  rule,  if  such  testimon\  is  otherwise  admissible  under  these  rules. 
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The  witness  making  the  identification  and  any  person  who  has  observed  the  previous  identification  may  testify 
concerning  it.  When  in  testimony  a  witness  identifies  the  accused  as  being,  or  not  being,  a  participant  in  an 
offense  or  makes  any  other  relevant  identification  concerning  a  person  in  the  courtroom,  evidence  that  on  a 
previous  iKcasion  the  witness  made  a  similar  identification  is  admissible  to  corroborate  the  witness'  testimony 
as  to  identity  even  if  the  credibility  of  the  witness  has  not  been  attacked  directly,  subject  to  appropriate  objection 
under  this  rule. 

(2)  Exclusionary  rule.  An  identification  of  the  accused  as  being  a  participant  in  an  offense,  whether  such 
identification  is  made  at  the  trial  or  otherwise,  is  inadmissible  against  the  accused  if: 

(A)  The  accused  makes  a  timely  motion  to  suppress  or  an  objection  to  the  evidence  under  this  rule  and 
if  the  identification  is  the  result  of  an  unlawful  lineup  or  other  unlawful  identification  process  conducted 
by  the  United  States  or  other  domestic  authorities;  or 

(B)  Exclusion  of  the  evidence  is  required  by  the  due  process  clause  of  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States  as  applied  to  members  of  the  armed  forces.  Evidence  other  than 
an  identification  of  the  accused  that  is  obtained  as  a  lesult  of  the  unlawful  lineup  or  unlawful 
identification  process  is  inadmissible  against  the  accused  if  the  accused  makes  a  timely  motion  to 
suppress  or  an  objection  to  the  evidence  under  this  rule  and  if  exclusion  of  the  evidence  is  required 
under  the  Constitution  of  the  United  States  as  applied  to  members  of  the  armed  forces. 

(b)  Definition  of  "unlawful" . 

( 1 )  Lineups  and  other  identification  processes.  A  lineup  or  other  identification  process  is  "unlawful"  if  the 
identification  is  unreliable.  An  identification  is  unreliable  it  the  lineup  or  other  identification  process,  under  the 
circumstances,  is  so  suggestive  as  to  create  a  substantial  likelihood  of  misidentification. 

(2)  Lineups:  rii>ht  to  counsel.  A  lineup  is  "unlawful”  if  it  is  conducted  in  violation  of  the  following  rights 
to  counsel: 

(A)  Military  lineups.  An  accused  or  suspect  is  entitled  to  counsel  if.  after  preferral  of  charges  or  imposition 
of  pretrial  restraint  under  K.C.M.  304  for  the  offen.se  under  inve.stigation.  t)ie  accuved  is  subjected 
by  persons  subject  to  tne  code  or  their  agents  to  a  lineup  for  the  purpose  of  identification.  When  a 
person  entitled  to  counsel  under  this  rule  requests  counsel,  a  judge  advocate  or  a  person  certified  in 
accordance  with  Article  .’7(b)  shall  be  provided  by  the  United  States  at  no  expense  to  the  accused 
or  suspect  and  without  regard  lo  indigency  or  lack  thereof  before  the  lineup  may  proceed.  The  accused 
or  suspect  may  waive  the  rights  provided  in  this  rule  if  the  waiver  is  freely,  knowingly,  and  intelligently 
made. 

(B)  Nonmilitary  lineups.  When  a  person  subject  to  the  code  is  subjected  to  a  lineup  for  pu.qaoses  of 
identification  by  an  official  oi  agent  of  the  United  States,  ol  the  District  of  Columbia,  or  of  a  State, 
Commonwealth,  or  possession  of  the  United  States,  or  any  political  subdivision  of  such  a  State. 
Commonwealth,  or  possession,  and  the  provisions  of  paragraph  (A)  do  not  apply,  the  person's 
entitlement  to  counsel  and  the  validity  of  any  waiver  of  applicable  rights  shall  be  determined  by  the 
principles  of  law  generally  recognized  in  the  trial  of  criminal  cases  in  the  United  States  district  courts 
involving  similar  lineups. 

(c)  Motions  to  suppress  and  objections. 

(1)  Disclosure.  Prior  to  arraignment,  the  prosecution  shall  disclose  to  the  defense  all  evdence  of  a  prior 
identification  of  the  accu.sed  as  a  lineup  or  other  identification  process  that  it  intends  to  ofier  into  evidence 
against  the  accused  at  trial. 

(2)  Motion  or  objection. 

(A)  When  such  evidence  has  been  disclosed,  any  motion  to  suppress  or  objection  under  this  rule  shall 
be  made  by  the  defense  prior  to  submission  of  a  plea.  In  the  absence  of  such  motion  or  objection, 
the  defense  may  not  raise  the  issue  at  a  later  lime  except  as  permitted  by  the  military  judge  for  gixid 
cause  shown  Failure  to  so  move  constitutes  a  waiver  of  the  motion  or  objection. 

H  I  It  the  prosecution  intends  to  offer  such  evidence  and  the  evidence  was  not  disclosed  prior  to  arraign- 
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merit,  the  pniseeutinn  shall  provide  timely  notiee  to  the  military  judge  and  eounsel  lor  the  aecused. 
The  defense  may  enter  an  objeetion  at  that  time  and  the  military  judge  may  make  sueh  orders  as  are 
required  in  the  interests  ot'  justiee. 

(C)  It'evidenee  is  disclosed  as  derivative  evidence  under  this  subdivision  prior  to  arraignment,  any  motion 
to  suppress  or  objection  under  this  rule  shall  be  made  in  accordance  w  ith  the  procedure  Tor  challenging 
evidence  under  (.A).  It  such  ev  idence  has  not  been  so  disclosed  prior  to  arraignment,  the  requirements 
ol  ( B)  apply. 

(.^)  Spccificiiy.  The  military  judge  may  require  the  delense  to  specity  the  grounds  upon  which  the  defense 
moves  to  suppress  or  object  to  evidence.  If  defense  counsel,  despite  the  exercise  of  due  diligence,  has  been 
unable  to  interview  adequately  those  persons  involved  in  the  lineup  or  other  identification  process,  the  military 
judge  may  enter  any  order  required  by  the  interests  of  justice,  including  authorization  for  the  defense  to  make 
a  general  motion  to  suppress  or  a  general  objection. 

(d)  Hurdcn  of  proof.  When  a  specific  motion  or  objection  has  been  required  under  subdivision  (c)(3).  the  burden 
on  the  prosecution  extends  only  to  the  grounds  upon  which  the  defense  moved  to  suppress  or  object  to  the 
evidence.  When  an  appropriate  objection  under  this  rule  has  been  made  by  the  defense,  the  issue  shall  be 
determined  by  the  military  judge  as  follows: 

( 1 )  Risfhi  to  coitmcl.  When  an  objection  raises  the  right  to  presence  of  counsel  under  this  rule,  the  prosecution 
must  prove  by  a  preponderance  of  the  evidence  that  counsel  was  present  at  the  lineup  or  that  the  accused,  having 
been  advised  of  the  right  to  the  presence  of  counsel,  voluntarily  and  intelligently  waived  that  right  prior  to  the 
lineup.  When  the  military  judge  determines  that  an  identification  is  the  result  ol  a  lineup  conducted  without  the 
presence  of  counsel  or  an  appropriate  waiver,  any  later  identification  by  one  present  at  such  unlawful  lineup  is 
also  a  result  thereof  unless  the  military  judge  determines  that  the  contrary  has  been  shown  by  clear  and  convincing 
evidence. 

(2)  Unreliable  identification.  W'hen  an  objection  raises  the  issue  of  an  unreliable  identification,  the  prose¬ 
cution  must  prove  by  a  preponderance  of  the  evidence  that  the  identification  was  reliable  under  the  circumstances; 
provided,  however,  that  if  the  military  judge  finds  the  evidence  of  identilication  inadmissible  under  this  sub¬ 
division.  a  later  identification  may  be  admitted  if  the  prosecution  pr  nes  by  clear  and  convincing  evidence  that 
the  later  identification  is  not  the  result  of  the  inadmissible  identification. 

(e)  Defense  evidence.  The  defense  may  present  evidence  relevant  to  the  issue  of  the  admissibility  of  evidence 
as  to  which  there  has  been  an  appropriate  motion  or  objection  under  this  rule.  An  accused  may  testify  for  the 
limited  purpose  of  contesting  the  legality  of  the  lineup  or  identification  process  giving  rise  to  the  challenged 
evidence.  Prior  to  the  i.ntroduction  of  such  testimony  by  the  accused,  the  defense  shall  inform  the  military  judge 
that  the  testimony  is  offered  under  this  subdivision  When  the  accused  testifies  under  this  subdivision,  the  accused 
may  be  cross-examined  only  as  to  the  matter  on  which  he  or  she  testifies.  Nothing  said  by  the  accused  on  either 
direct  or  cross-examination  may  be  used  against  the  accused  for  any  purpose  other  than  in  a  prosecution  for 
perjury,  false  swearing,  or  the  making  of  a  false  ofticial  statement 

(f)  RttUnits.  ,A  motion  to  suppress  or  an  objection  to  evidence  made  prior  to  plea  under  this  rule  shall  be  ruled 
upon  prior  to  plea  unless  the  military  judge,  for  good  cause,  orders  that  ii  be  defened  for  determination  at  the 
trial  of  the  general  issue  or  until  after  lindings.  but  no  such  determination  shall  be  deferred  if  a  party  's  right  to 
appeal  the  ruling  is  aflected  adversely.  Where  factual  issues  are  involved  in  ruling  upon  such  motion  or  objection, 
the  military  judge  shall  siale  his  or  her  essential  lindings  of  tact  on  the  record. 

(g)  Rlfect  I'l fiialtv  picas.  fAcept  as  otherwise  expressly  provided  in  K.t'M.  ‘JKIiaitZi,  a  plea  of  guilts  to  an 
offense  that  results  in  a  linding  ot  guillv  waives  all  issues  under  this  rule  with  respect  to  that  offense  whether 
or  not  raised  prior  to  the  plea 
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Rule  401.  Definition  of  “relevant  evidence" 

'■Relevant  evidence  "  means  evidence  having  any  tenilency  to  make  the  existence  ol  anv  tact  that  is  of 
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consequence  to  the  determination  of  the  action  more  probable  or  less  probable  than  it  would  be  without  the 
evidence. 

Rule  402.  Relevant  evidence  generally  admissible;  irrelevant  evidence  inadmissibie 

All  relevant  evidence  is  admissible,  except  as  otherwise  provided  by  the  Constitution  of  the  United  States  as 
applied  to  members  of  the  armed  forces,  the  code,  these  rules,  this  Manual,  or  any  Act  of  Congress  applicable 
to  members  of  the  armed  forces.  Evidence  which  is  not  relevant  is  not  admissible. 


Rule  403.  Exclusion  of  reievant  evidence  on  grounds  of  prejudice,  confusion,  or  waste  of  time 

Although  relevant,  evidence  may  be  excluded  if  its  probative  value  is  substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the  issues,  or  misleading  the  members,  or  by  considerations  of  undue  delay, 
waste  of  time,  or  needless  presentation  of  cumulative  evidence. 


Rule  404.  Character  evidence  not  admissible  to  prove  conduct;  exceptions;  other  crimes 

(a)  Character  evidence  generally.  Evidence  of  a  person’s  character  or  a  trait  of  a  person's  character  is  not 
admissible  for  the  purpose  of  proving  that  the  person  acted  in  conformity  therewith  on  a  particular  occasion, 
except: 


( 1 )  Character  of  the  accused.  Evidence  of  a  pertinent  trait  of  the  character  of  the  accused  offered  by  an 
accused,  or  by  the  prosecution  to  rebut  the  same; 


(2)  Character  of  victim.  Evidence  of  a  pertinent  trait  of  character  of  the  victim  of  the  crime  offered  by  an 
accused,  or  by  the  prosecution  to  rebut  the  same,  or  evidence  of  a  character  trait  of  peacefulness  of  the  victim 
offered  by  the  prosecution  in  a  homicide  or  assault  case  to  rebut  evidence  that  the  victim  was  an  aggressor; 


(3)  Character  of  witness.  Evidence  of  the  character  of  a  witness,  as  provided  in  Mil.  R.  Evid.  607,  608, 
and  609. 

(b)  Other  crimes,  wrongs,  or  acts.  Evidence  of  other  crimes,  wrongs  or  acts  is  not  admissible  to  prove  the 
character  of  a  person  in  order  to  show  that  the  person  acted  in  conformity  therewith.  It  may,  however,  be 
admissible  for  other  purposes,  such  as  proof  of  motive,  opportunity,  intent,  preparation,  plan,  knowledge,  identity, 
or  absence  of  mistake  or  accident. 


Rule  405.  Methods  of  proving  character 

(a)  Reputation  or  opinion.  In  all  cases  in  which  evidence  of  character  or  a  trait  of  character  of  a  person  is 
admissible,  proof  may  be  made  by  testimony  as  to  reputation  or  by  testimony  in  the  form  of  an  opinion.  On 
cross-examination,  inquiry  is  allowable  into  relevant  specific  instances  of  conduct. 

(b)  Specific  instances  of  conduct.  In  cases  in  which  character  or  a  trait  of  character  of  a  person  is  an  essential 
element  of  an  offense  or  defense,  proof  may  also  be  made  of  specific  instances  of  the  person’s  conduct. 

(c)  Affidavits.  The  defense  may  introduce  affidavits  or  other  written  statements  of  persons  other  than  the  accused 
concerning  the  character  of  the  accused.  If  the  defense  introduces  affidavits  or  other  written  statements  under 
this  subdivision,  the  prosecution  may.  in  rebuttal,  also  introduce  affidavits  or  other  written  statements  regarding 
the  character  of  the  accused.  Evidence  of  this  type  may  be  introduced  by  the  defense  or  prosecution  only  if, 
aside  from  being  contained  in  an  affidavit  or  other  written  statement,  it  would  otherwise  be  admissible  under 
these  rules. 

(d)  Definitions.  "Reputation"  means  the  estimation  in  which  a  person  generally  is  held  in  the  community  in 
which  the  person  lives  or  pursues  a  business  or  profession.  "Community”  in  the  armed  forces  includes  a  post, 
camp,  ship,  station,  or  other  military  organization  regardless  of  size. 

Rule  406.  Habit;  routine  practice 

•.  ^  Evidence  of  the  habit  of  a  person  or  of  the  routine  practice  of  an  organization,  whether  corroborated  or  not 
’  and  regardless  of  the  presence  of  cyewitnes.ses,  is  relevant  to  prove  that  the  conduct  of  the  person  or  organization 

on  a  particular  occasion  was  in  conformity  with  the  habit  or  routine  practice. 


111-19 


M.R.E.  407 


Rule  407.  Subsequent  remedial  measures 

When,  after  an  event,  measures  are  taken  which,  if  taken  previously,  would  have  made  the  event  less  likely 
to  occur,  evidence  of  the  subsequent  measures  is  not  admissible  to  prove  negligence  or  culpable  conduct  in 
connection  with  the  event.  This  rule  does  not  require  the  exclusion  of  evidence  of  subsequent  measures  when 
offered  for  another  purpose,  such  as  proving  ownership,  control,  or  feasibility  of  precautionary  measures,  if 
controverted,  or  impeachment. 

Rule  408.  Compromise  and  offer  to  compromise 

Evidence  of  ( 1)  furnishing  or  offering  or  promising  to  furnish,  or  (2)  accepting  or  offering  or  promising  to 
accept,  a  valuable  consideration  in  compromising  or  attempting  to  compromise  a  claim  which  was  disputed  as 
to  either  validity  or  amount,  is  not  admissible  to  prove  liability  for  or  invalidity  of  the  claim  or  its  amount, 
Evidence  of  conduct  or  statements  made  in  compromise  negotiations  is  likewise  not  admissible.  This  rule  does 
not  require  the  exclusion  of  any  evidence  otherwise  discoverable  merely  because  it  is  presented  in  the  course  of 
compromise  negotiations.  This  rule  also  does  not  require  exclusion  when  the  evidence  is  offered  for  another 
purpose,  such  as  proving  bias  or  prejudice  of  a  witness,  negativing  a  contention  of  undue  delay,  or  proving  an 
effort  to  obstruct  a  criminal  investigation  or  prosecution. 

Rule  409.  Payment  of  medical  and  similar  expenses 

Evidence  of  furnishing  or  offering  or  promising  to  pay  medical,  hospital,  or  similar  expenses  occasioned  by 
an  injury  is  not  admissible  to  prove  liability  for  the  injury. 

Rule  410.  Inadmissibility  of  pleas,  plea  discussions,  and  related  statements 

(a)  In  ^cm-rcil.  Except  as  otherwise  provided  in  this  rule,  evidence  of  the  following  is  not  admissible  in  any 
coun-martial  proceeding  against  the  accused  who  made  the  plea  or  was  a  participant  in  the  plea  discussions: 

(Du  plea  of  guilty  which  was  later  withdrawn; 

(2)  a  plea  of  nolo  contendere; 

(.D  any  statement  made  in  the  course  of  any  judicial  inquiry  regarding  either  of  the  foregoing  pleas;  or 

(4)  any  statement  made  in  the  course  of  plea  discussions  with  the  convening  authority,  staff  judge  advocate, 
trial  counsel  or  other  counsel  for  the  G^nernment  which  do  not  result  in  a  plea  of  guilty  or  which  result  in  a 
plea  of  guilty  later  withdrawn. 

However,  such  a  statement  is  admissible  (i)  in  any  proceeding  wherein  another  statement  made  in  the  course  of 
the  same  plea  or  plea  discussions  has  been  introduced  and  the  statement  ought  in  fairness  be  considered  con¬ 
temporaneously  with  it,  or  (ii)  in  a  court-martial  proceeding  for  perjury  or  false  statement  if  the  statement  was 
made  by  the  aecu.sed  under  oath,  on  the  record  and  in  the  presence  of  counsel. 

(b)  Definitions.  A  ' ‘statement  made  in  the  course  of  plea  discussions”  includes  a  statement  made  by  the  accused 
solely  for  the  purpose  of  requesting  disposition  under  an  authorized  procedure  for  administrative  action  in  lieu 
of  trial  by  court-martial;  "on  the  record”  includes  the  written  statement  submitted  by  the  accused  in  furtherance 
of  such  request. 

Rule  411.  Liability  insurance 

Evidence  that  a  person  was  or  was  not  insured  against  liability  is  not  admissible  upon  the  issue  whether  the 
person  acted  negligently  or  otherw  ise  w  rongfully  This  rule  does  not  require  the  exclusion  of  evidence  of  insurance 
against  liability  when  offered  for  another  purpose,  such  as  proof  of  agency,  ownership,  or  control,  or  bias  or 
prejudice  of  a  witness. 

Rule  412.  Nonconsensual  sexual  offenses;  relevance  of  victim's  past  behavior 

(a)  Notwithstanding  any  other  provision  of  these  rules  or  this  Manual,  in  a  case  in  which  a  person  is  accused 
of  a  nonconsensual  sexual  offense,  reputation  or  opinion  evidence  of  the  past  sexual  behavior  of  an  alleged 
victim  of  such  nonconsensual  sexual  offense  is  not  admissible. 
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(b)  Notwithstanding  any  other  provision  of  these  rules  or  this  Manual,  in  a  case  in  which  a  person  is  accused 
of  a  nonconsensual  sexual  offense,  evidence  of  a  victim’s  past  sexual  behavior  other  than  reputation  or  opinion 
evidence  is  also  not  admissible,  unless  such  evidence  other  than  reputation  or  opinion  evidence  is — 

(1)  admitted  in  accordance  with  subdivisions  (c)(1)  and  (c)(2)  and  is  constitutionally  required  to  be  admitted; 
or 

(2)  admitted  in  accordance  with  subdivision  (c)  and  is  evidence  of— 

(A)  past  sexual  behavior  with  persons  other  than  the  accused,  offered  by  the  accused  upon  the  issue  of 
whether  the  accused  was  or  was  not,  with  respect  to  the  alleged  victim,  the  source  of  semen  or  injury; 
or 

(B)  past  sexual  behavior  with  the  accused  and  is  offered  by  the  accused  upon  the  issue  of  whether  the 
alleged  victim  consented  to  the  sexual  behavior  with  respect  to  which  the  nonconsensual  sexual 
offense  is  alleged. 

(c) (1)  If  the  person  accused  of  committing  a  nonconsensual  sexual  offense  intends  to  offer  under  subdivision  (b) 
evidence  of  specific  instances  of  the  alleged  victim’s  past  sexual  behavior,  the  accused  shall  serve  notice  thereof 
on  the  military  judge  and  the  trial  counsel. 

(2)  The  notice  described  in  paragraph  (1)  shall  be  accompanied  by  an  offer  of  proof.  If  the  military  judge 
determines  that  the  offer  of  proof  contains  evidence  described  in  subdivision  (b),  the  military  judge  shall  conduct 
a  hearing,  which  may  be  closed,  to  determine  if  such  evidence  is  admissible.  At  such  hearings  the  parties  may 
call  witnesses,  including  the  alleged  victim,  and  offer  relevant  evidence.  In  a  case  before  a  court-martial  composed 
of  a  military  judge  and  members,  the  military  judge  shall  conduct  such  hearings  outside  the  presence  of  the 
members  pursuant  to  Article  39(a). 

(3)  If  the  military  judge  determines  on  the  basis  of  the  hearing  described  in  paragraph  (2)  that  the  evidence 
which  the  accused  seeks  to  offer  is  relevant  and  that  the  probative  value  of  such  evidence  outweighs  the  danger  of 
unfair  prejudice,  such  evidence  shall  be  admissible  in  the  trial  to  the  extent  an  order  made  by  the  military  judge 
specifies  evidence  which  may  be  offered  and  areas  with  respect  to  which  the  alleged  victim  may  be  examined  or 
cross-examined. 

(d)  For  purposes  of  this  rule,  the  term  "past  sexual  behavior"  means  sexual  behavior  other  than  the  sexual 
behavior  with  respect  to  which  a  nonconsensual  sexual  offense  is  alleged. 

(e)  A  "nonconsensual  sexual  offense”  is  a  sexual  offense  in  which  consent  by  the  victim  is  an  affirmative  defense 
or  in  which  the  lack  of  consent  is  an  element  of  the  offense.  This  term  includes  rape,  forcible  sodomy,  assault 
with  intent  to  commit  rape  or  forcible  sodomy,  indecent  assault,  and  attempt  to  commit  such  offenses. 

Section  V.  PRIVILEGES 

Rule  501.  General  rule 

(a)  A  person  may  not  claim  a  privilege  with  respect  to  any  matter  except  as  required  by  or  provided  for  in: 

(1)  The  Constitution  of  the  United  States  as  applied  to  members  of  the  anned  forces; 

(2)  An  Act  of  Congress  applicable  to  trials  by  courts-martial; 

(3)  These  rules  or  this  Manual;  or 

(4)  The  principles  of  common  law  generally  recognized  in  the  trial  of  criminal  cases  in  the  United  States 
district  courts  pursuant  to  rule  501  of  the  Federal  Rules  of  Evidence  insofar  as  the  application  of  such  principles 
in  trials  by  courts-martial  is  practicable  and  not  contrary  to  or  inconsistent  with  the  code,  these  rules,  or  this 
Manual. 

(b)  A  claim  of  privilege  includes,  but  is  not  limited  to,  the  assertion  by  any  person  of  a  privilege  to; 

(1)  Refuse  to  be  a  witness; 

(2)  Refuse  to  disclose  any  matter; 

(3'  Refuse  to  produce  any  object  or  writing;  or 
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(4)  Prevent  another  from  being  a  witness  or  disclosing  any  matter  or  producing  any  object  or  writing. 

(c)  The  term  “person"  includes  an  appropriate  representative  of  the  Federal  Government,  a  State,  or  political 
subdivision  thereof,  or  any  other  entity  claiming  to  be  the  holder  of  a  privilege. 

(d)  Notwithstanding  any  other  provision  of  these  rules,  information  not  otherwise  privileged  does  not  become 
privileged  on  the  basis  that  it  was  acquired  by  a  medical  officer  or  civilian  physician  in  a  professional  capacity. 

Rule  502.  Lawyer-client  privilege 

(a)  General  rule  of  privihge.  A  client  has  a  privilege  to  refuse  to  disclose  and  to  prevent  any  other  person  from 
disclosing  confidential  communications  made  for  the  purpose  of  facilitating  the  rendition  of  professional  legal 
services  to  the  client,  (1)  between  the  client  or  the  client’s  representative  and  the  lawyer  or  the  lawyer’s 
representative,  (2)  between  the  lawyer  and  the  lawyer’s  representative,  (3)  by  the  client  or  the  client’s  lawyer 
to  a  lawyer  representing  another  in  a  matter  of  common  interest,  (4)  between  representatives  of  the  client  or 
between  the  client  and  a  representative  of  the  client,  or  (5)  between  lawyers  representing  the  client. 

(b)  Definitions.  As  used  in  this  rule: 

(1)  A  "client’’  is  a  person,  public  officer,  corporation,  association,  organization,  or  other  entity,  either 
public  or  private,  who  receives  professional  legal  services  from  a  lawyer,  or  who  consults  a  lawyer  with  a  view 
to  obtaining  professional  legal  services  from  the  lawyer. 

(2)  A  “lawyer”  is  a  person  authorized,  or  reasonably  believed  by  the  client  to  be  authorized,  to  practice 
law;  or  a  member  of  the  armed  forces  detailed,  assigned,  or  otherwise  provided  to  represent  a  person  in  a  court- 
martial  case  or  in  any  military  investigation  or  proceeding.  The  term  “lawyer”  does  not  include  a  member  of 
the  armed  forces  serving  in  a  capacity  other  than  as  a  judge  advocate,  legal  officer,  or  law  sp>ecialist  as  defined 
in  Article  1 ,  unless  the  member:  (a)  is  detailed,  assigned,  or  otherwise  provided  to  represent  a  person  in  a  court- 
martial  case  or  in  any  military  investigation  or  proceeding;  (b)  is  authorized  by  the  armed  forces,  or  reasonably 
believed  by  the  client  to  be  authorized,  to  render  professional  legal  services  to  members  of  the  aimed  forces;  or 

(c)  is  authorized  to  practice  law  and  renders  professional  legal  services  during  off-duty  employment. 

(3)  A  “representative”  of  a  lawyer  is  a  person  employed  by  or  assigned  to  assist  a  lawyer  in  providing 
professional  legal  services. 

(4)  A  communication  is  “confidential”  if  not  intended  to  be  disclosed  to  third  persons  other  than  those  to 
whom  disclosure  is  in  furtherance  of  the  rendition  of  professional  legal  services  to  the  client  or  those  reasonably 
necessary  for  the  transmission  of  the  communication. 

(c)  Who  may  claim  the  privilege.  The  privilege  may  be  claimed  by  the  client,  the  guardian  or  conservator  of  the 
client,  the  personal  representative  of  a  deceased  client,  or  the  successor,  trustee,  or  similar  representative  of  a 
corporation,  association,  or  other  organization,  whether  or  not  in  existence.  The  lawyer  or  the  lawyer’s  repre¬ 
sentative  who  received  the  communication  may  claim  the  privilege  on  behalf  of  the  client.  The  authority  of  the 
lawyer  to  do  so  is  presumed  in  the  absence  of  evidence  to  the  contrary. 

(d)  Exceptions.  There  is  no  privilege  under  this  rule  under  the  following  circumstances: 

( 1 )  Crime  or  fraud.  If  the  communication  clearly  contemplated  the  future  commission  of  a  fraud  or  crime 
or  if  services  of  the  lawyer  were  sought  or  obtained  to  enable  or  aid  anyone  to  commit  or  plan  to  commit  what 
the  client  knew  or  reasonably  should  have  known  to  be  a  crime  or  fraud; 

(2)  Claimants  through  same  deceased  client.  As  to  a  communication  relevant  to  an  issue  between  parties 
who  claim  through  the  same  deceased  client,  regardless  of  whether  the  claims  are  by  testate  or  intestate  succession 
or  by  inter  vivos  transaction; 

(3)  Breach  of  duty  hy  lawyer  or  client.  As  to  a  communication  relevant  to  an  issue  of  breach  of  duty  by 
the  lawyer  to  the  client  or  by  the  client  to  the  lawyer; 

(4)  Document  attested  hy  lawyer.  As  to  a  communication  relevant  to  an  issue  concerning  an  attested  document 
to  which  the  lawyer  is  an  attesting  witness;  or 

(5)  Joint  clients.  As  to  a  communication  relevant  to  a  matter  of  common  interest  between  two  or  more 
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clients  if  the  communication  was  made  by  any  of  them  to  a  lawyer  retained  or  consulted  in  common,  when 
offered  in  an  action  between  any  of  the  clients. 

Rule  503.  Communications  to  ciergy 

(a)  General  rule  of  privilege.  A  person  has  a  privilege  to  refuse  to  disclose  and  to  prevent  another  from  disclosing 
a  confidential  communication  by  the  person  to  a  clergyman  or  to  a  clergyman’s  assistant,  if  such  communication 
is  made  either  as  a  formal  act  of  religion  or  as  a  matter  of  conscience. 

(b)  Definitions.  As  used  in  this  rule: 

(1)  A  “clergyman”  is  a  minister,  priest,  rabbi,  chaplain,  or  other  similar  functionary  of  a  religious  orga¬ 
nization,  or  an  individual  reasonably  believed  to  be  so  by  the  person  consulting  the  clergyman. 

(2)  A  communication  is  “confidential”  if  made  to  a  clergyman  in  the  clergyman’s  capacity  as  a  spiritual 
adviser  or  to  a  clergyman’s  assistant  in  the  assistant’s  official  capacity  and  is  not  intended  to  be  disclosed  to 
third  persons  other  than  those  to  whom  disclosure  is  in  furtherance  of  the  purpose  of  the  communication  or  to 
those  reasonably  necessary  for  the  transmission  of  the  communication. 

(c)  Who  may  claim  the  privilege.  The  privilege  may  be  claimed  by  the  person,  by  the  guardian,  or  conservator, 
or  by  a  personal  representative  if  the  person  is  deceased.  The  clergyman  or  clergyman’s  assistant  who  received 
the  communication  may  claim  the  privilege  on  behalf  of  the  person.  The  authority  of  the  clergyman  or  clergyman’s 
assistant  to  do  so  is  presumed  in  the  absence  of  evidence  to  the  contrary. 

Rule  504.  Husband-wife  privilege 

(a)  Spousal  incapacity  A  person  has  a  privilege  to  refuse  to  testify  against  his  or  her  spouse. 

(b)  Confidential  communication  made  during  marriage. 

(1)  General  rule  of  privilege.  A  person  has  a  privilege  during  and  after  the  marital  relationship  to  refuse  to 
disclose,  and  to  prevent  another  from  disclosing,  any  confidential  communication  made  to  the  spouse  of  the 
person  while  they  were  husband  and  wife  and  not  separated  as  provided  by  law. 

(2)  Definition.  A  communication  is  "confidential”  if  made  privately  by  any  person  to  the  spouse  of  the 
person  and  is  not  intended  to  be  disclosed  to  third  persons  other  than  those  reasonably  necessary  for  transmission 
of  the  communication. 

(3)  Who  may  claim  the  privilege.  The  privilege  may  be  claimed  by  the  spouse  who  made  the  communication 
or  by  the  other  spouse  on  his  or  her  behalf.  The  authority  of  the  latter  spouse  to  do  so  is  presumed  in  the  absence 
of  evidence  of  a  waiver.  The  privilege  will  not  prevent  disclosure  of  the  communication  at  the  request  of  the 
spouse  to  whom  the  communication  was  made  if  that  spouse  is  an  accused  regardless  of  whether  the  spouse  who 
made  the  communication  objects  to  its  disclosure. 

(c)  Exceptions. 

(1)  Spousal  incapacity  only.  There  is  no  privilege  under  subdivision  (a)  when,  at  the  time  the  testimony  of 
one  of  the  parties  to  the  marriage  is  to  be  introduced  in  evidence  against  the  other  party,  the  parties  are  divorced 
or  the  marriage  has  been  annulled. 

(2)  Spousal  incapacity  and  confidential  communications .  There  is  no  privilege  under  subdivisions  (a)  or 
(b): 

(A)  In  proceedings  in  which  one  spouse  is  charged  with  a  crime  against  the  person  or  property  of  the 
other  sjxjuse  or  a  child  of  either,  or  with  a  crime  against  the  person  or  property  of  a  third  person 
committed  in  the  course  of  committing  a  crime  against  the  other  spouse; 

(B)  When  the  marital  relationship  was  entered  into  with  no  intention  of  the  parties  to  live  together  as 
spouses,  but  only  for  the  purpose  of  using  the  purported  marital  relationship  as  a  sham,  and  with 
respect  to  the  privilege  in  subdivision  (a),  the  relationship  remains  a  sham  at  the  time  the  testimony 
or  statement  of  one  of  the  parties  is  to  be  introduced  against  the  other;  or  with  respect  to  the  privilege 
in  subdivision  (b),  the  relationship  was  a  sham  at  the  time  of  the  communication;  or 
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(C)  In  proceedings  in  which  a  spt>use  is  charged,  in  accordance  with  Articles  133  or  134,  with  iniptirting 
the  other  spouse  as  an  alien  lor  prostitution  or  other  immoral  purfK)se  in  violation  ol  8  U.S.C,  S  1328; 
with  transporting  the  other  spouse  in  interstate  commerce  tor  immoral  purposes  or  other  olTense  in 
violation  of  18  U.S.C.  SS  2421-2424;  or  with  violation  of  such  other  similar  statutes  under  which  such 
privilege  may  not  be  claimed  in  the  trial  of  cnminal  cases  in  the  United  States  district  courts. 

Rule  505.  Classified  information 

(a)  General  rule  oj  privilege.  Classified  information  is  privileged  from  disclosure  if  disclosure  vvould  be  detrimental 
to  the  national  security. 

(b)  Definitions.  As  used  in  this  rule: 

(1)  Classified  information.  '■Classified  information”  means  any  information  or  material  that  has  been 
determined  by  the  United  States  Government  pursuant  to  an  executive  order,  statute,  or  regulation,  to  require 
protection  against  unauthorized  disclosure  tor  reasons  of  national  security,  and  any  restricted  data,  as  defined  in 
42  U.S.C.  S  2014(y). 

(2)  National  .security.  "National  security”  means  the  national  defense  and  foreign  relations  of  the  United 
States. 

(c)  Who  may  claim  the  privileffe.  The  privilege  may  be  claimed  by  the  head  of  the  executiv  e  or  military  department 
or  government  agency  concerned  based  on  a  finding  that  the  infomiation  is  properly  classified  and  that  disclosure 
would  be  detrimental  to  the  national  security.  A  person  who  may  claim  the  privilege  may  authorize  a  witness 
or  trial  counsel  to  claim  the  privilege  on  his  or  her  behalf.  The  authority  of  the  witness  or  trial  counsel  to  do  so 
is  presumed  in  the  absence  of  evidence  to  the  contrary. 

(d)  Action  prior  to  referral  of  chari’es.  Prior  to  referral  of  charges,  the  convening  authority  shall  respond  in 
writing  to  a  request  by  the  accused  for  classified  information  ii  the  privilege  in  this  rule  is  claimed  for  such 
information.  The  convening  authority  may: 

(1)  Delete  specified  items  of  classified  information  from  dvKuments  made  available  to  the  accused; 

(2)  Substitute  a  portion  or  summary  of  the  information  for  such  classified  documents; 

(3)  Substitute  a  statement  admitting  relevant  facts  that  the  classified  information  would  tend  to  prove; 

(4)  Provide  the  document  subject  to  conditions  that  will  guard  against  the  compromise  of  the  information 
disclosed  to  the  accused;  or 

(5)  Withhold  disclosure  if  actions  under  ( I )  through  (4)  cannot  be  taken  without  causing  identifiable  damage 
to  the  national  security . 

Any  objection  by  the  accused  to  withholding  of  information  or  to  the  conditions  of  disclosure  shall  be  raised 
through  a  motion  for  appropriate  relief  at  a  pretrial  session. 

(e)  Pretrial  .session.  At  any  time  after  referral  of  charges  and  prior  to  arraignment,  any  party  may  move  for  a 
session  under  Article  39(a)  to  consider  matters  relating  to  classified  information  that  may  arise  in  connection 
with  the  trial.  Following  such  motion  or  sua  sponte,  the  military'  judge  promptly  shall  hold  a  .session  under 
Article  39(a)  to  establish  the  timing  of  requests  for  discovery,  the  provision  of  notice  under  subdivision  (h).  and 
the  initiation  of  the  procedure  under  subdivision  (i).  In  addition,  the  military  judge  may  consider  any  other 
matters  that  relate  to  classified  information  or  that  may  promote  a  fair  and  expeditious  trial. 

(f)  Action  after  referral  ofchari’cs.  If  a  claim  of  privilege  has  been  made  under  this  rule  with  respect  to  classified 
information  that  apparently  contains  evidence  that  is  relevant  and  necessary  to  an  element  of  the  offense  or  a 
legally  cognizable  defense  and  is  otherwise  admissible  in  evidence  in  the  court-martial  proceeding,  the  matter 
shall  be  reported  to  the  convening  authority.  The  convening  authority  may: 

( 1 )  institute  action  to  obtain  the  classified  infonnation  for  the  use  by  the  military  judge  in  making  a 
determination  under  subdivision  (i); 


(2)  dismiss  the  charges; 
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(3)  dismiss  the  charges  or  specifications  or  both  to  which  the  information  relates;  or 

(4)  take  such  other  action  as  may  be  required  in  the  interests  of  justice. 

If,  after  a  reasonable  perirxl  of  time,  the  information  is  not  provided  to  the  military  judge  in  circumstances  where 
proceeding  with  the  ca.se  without  such  information  would  materially  prejudice  a  substantial  right  of  the  accused, 
the  military  judge  shall  dismiss  the  charges  or  specifications  or  both  to  which  the  classified  information  relates. 

(g)  Disclosure  oj  classified  information  to  the  accused. 

( 1 )  Protective  order.  If  the  Government  agrees  to  disclose  classified  information  to  the  accused,  the  military 
judge,  at  the  request  of  the  Government,  shall  enter  an  appropriate  protective  order  to  guard  against  the  compromise 
of  the  information  disclosed  to  the  accused.  The  terms  of  any  such  protective  order  may  include  provisions; 

(A)  Prohibiting  the  disclosure  of  the  information  except  as  authorized  by  the  military  judge; 

(B)  Requiring  storage  of  material  in  a  manner  appropriate  for  the  level  of  classification  assigned  to  the 
documents  to  be  disclosed; 

(C)  Requiring  controlled  access  to  the  material  during  normal  business  hours  and  at  other  times  upon 
reasonable  notice; 

(D)  Requiring  appropriate  security  clearances  for  persons  having  a  need  to  examine  the  information  in 
connection  with  the  preparation  of  the  defense; 

(E)  Requiring  the  maintenance  of  logs  regarding  access  by  all  persons  authorized  by  the  military  judge 
to  have  access  to  the  classified  information  in  connection  with  the  preparation  of  the  defense; 

(F)  Regulating  the  making  and  handling  of  notes  taken  from  material  containing  classified  information; 
or 

(G)  Requesting  the  convening  authority  to  authorize  the  assignment  of  government  security  personnel 
and  the  provision  of  government  storage  facilities. 

(2)  Limited  disclosure .  The  military  judge,  upon  motion  of  the  Government,  shall  authorized  (A)  the  deletion 
of  specified  items  of  classified  information  from  documents  to  be  made  available  to  the  defendant.  (B)  the 
substitution  of  a  portion  or  summary  of  the  information  for  such  classified  documents,  or  (C)  the  substitution  of 
a  statement  admitting  relevant  facts  that  the  cla.ssified  information  would  tend  to  prove,  unless  the  military  judge 
determines  that  disclosure  of  the  classified  information  itself  is  necessary  to  enable  the  accused  to  prepare  for 
trial.  The  Government's  motion  and  any  materials  submitted  in  support  thereof  shall,  upon  request  of  the 
Government,  be  considered  by  the  military  judge  in  camera  and  shall  not  be  di.sclosed  to  the  accused. 

(3)  Disclosure  at  trial  of  certain  statements  previously  made  hy  a  witness. 

(A)  Scope.  After  a  witness  called  by  the  Government  has  testified  on  direct  examination,  the  military 
judge,  on  motion  of  the  accused,  may  order  production  of  statements  in  the  possession  of  the  United 
States  under  R.C.M.  914.  This  provision  docs  not  preclude  discovery  or  assertion  of  a  privilege 
otherwise  authorized  under  these  rules  or  this  Manual. 

(B)  Closed  session.  If  the  privilege  in  this  rule  is  invoked  during  consideration  of  a  motion  under  R.C.M. 
914,  the  Government  may  deliver  such  statement  for  the  inspection  only  by  the  military  judge  in 
camera  and  may  provide  the  military  judge  with  an  affidavit  identifying  the  portions  of  the  statement 
that  are  classified  and  the  basis  for  the  classification  assigned.  If  the  military  judge  finds  that  disclosure 
of  any  portion  of  the  statement  identified  by  the  Government  as  classified  could  reasonably  be  expected 
to  cause  damage  to  the  national  security  in  the  degree  required  to  warrant  classification  under  the 
applicable  executive  order,  statute,  or  regulation  and  that  such  portion  of  the  statement  is  consistent 
with  the  witness'  testimony,  the  military  judge  shall  excise  the  portion  from  the  statement.  With  such 
material  excised,  the  military  judge  shall  then  direct  delivery  of  such  statement  to  the  accused  for 
use  by  the  accused.  If  the  military  judge  finds  that  such  portion  of  the  statement  is  inconsistent  with 
the  witness'  testimony,  the  Government  may  move  for  a  proeceding  under  subdivision  (i). 

(4)  Record  of  trial.  If.  under  this  subdivision,  any  information  is  withheld  from  the  accused,  the  accused 
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objects  to  such  withholding,  und  the  trial  is  continued  to  an  adjudication  ol  guilt  ot  the  accused,  the  entire- 
unaltered  text  of  the  relevant  documents  as  well  as  the  Governinent's  motion  and  any  materials  submitted  in 
support  thereof  shall  be  sealed  and  attached  to  the  record  ol  trial  as  an  appellate  exhibit.  .Such  material  shall  be 
made  available  to  reviewing  authorities  in  closed  proceedings  for  the  purpose  ol  reviewing  the  determination  of 
the  military  judge. 

(h)  Notice  of  the  occiiseil'  s  intention  to  disclose  clossified  infoniuttion. 

( 1 1  Norice  hy  the  act  used.  If  the  accused  reasonably  expects  to  disclose  or  to  cause  the  disclosure  of  classified 
information  in  any  manner  in  connection  w  ith  a  court-martial  proceeding,  the  accused  shall  notifv  the  trial  counsel 
in  writing  of  such  intention  and  file  a  copy  of  such  rmtice  with  the  military  judge.  Such  notice  shall  be  given 
within  the  time  specified  by  the  military  judge  under  subdivision  (el  or,  if  no  time  has  been  specitied.  prior  to 
arraignment  of  the  accused. 

(2)  Continiiinit  duty  to  notify.  Whenever  the  accused  learns  ol  classified  information  not  covered  bv  a  notice 
under  ( 1 )  that  the  accused  reasonably  expects  to  disclose  at  any  such  proceeding,  the  accused  shall  noiifv  the 
trial  counsel  and  the  military  judge  in  writing  as  soon  as  possible  thereafter. 

(3)  Content  of  notice.  The  notice  required  by  this  subdivision  shall  include  a  brief  description  of  the  classified 
information. 

(4)  Prohihition  aitoinst  disclosure.  The  accused  may  not  disclose  any  information  known  or  believed  to  be 
classified  until  notice  has  been  given  under  this  subdivision  and  until  the  Government  has  been  afforded  a 
reasonable  opportunity  to  seek  a  determinatiim  under  subdivisitvn  (il. 

(3)  Puilure  to  comply.  If  the  accused  fails  to  comply  with  the  requirements  of  this  subdivision,  the  militarv 
judge  may  preclude  disclosure  of  any  classified  information  not  made  the  subject  of  notification  and  may  prohibit 
the  examination  by  the  accused  of  ;iny  witness  with  respect  to  any  such  information. 

(i)  In  camera  proceedlny’s  for  ca.ses  involyinu  classilied  information. 

( 1 )  Definition.  F-'or  purposes  of  this  subdivision,  an  "in  camera  proceeding"  is  a  session  under  .Article  3‘>(ai 
from  which  the  public  is  excluded 

(2)  Motion  for  in  camera  proceedim;.  W  ithin  the  time  specified  by  the  militarv  judge  for  the  filing  of  a 
motion  under  this  rule,  the  Government  may  move  for  an  in  camera  proceeding  concerning  the  use  at  any 
proceeding  of  any  classified  information,  rhereafter.  either  prior  to  or  during  (rial,  the  military  judge  for  good 
cause  shown  or  otherwise  upon  a  claim  of  privilege  under  this  rule  may  grant  the  (jovernment  leave  to  move 
for  an  in  camera  proceeding  concerning  the  use  of  additional  classified  information. 

(3)  Demonstration  if  national  security  nature  of  the  information  In  I'rder  to  obtain  an  m  camera  proceediiiL’ 
under  this  rule,  the  Government  shall  submit  the  classilied  information  for  examination  onlv  bv  the  militarv 
judge  and  shall  demonstrate  by  affidavit  that  disclosure  of  the  information  reasonably  could  be  expected  to  cause- 
damage  to  the  national  security  in  the  degree  required  to  warrant  classification  under  the  applicable  executive 
order,  statute,  or  regulation. 

(4)  In  camera  proceedim’ . 

lA)  Procedure.  Upon  finiiing  that  the  Government  has  met  the  starulard  set  torth  in  subdivision  (il(3l 
with  respect  to  some  or  all  of  the  classified  information  at  issue,  the  military  judge  shall  conduct  an 
in  camera  proceeding.  Prior  to  the  in  camera  proceeding,  the  Government  shall  prov  iile  the  accused 
with  notice  of  the  information  that  w  ill  be  at  issue .  I  his  notice  shall  identify  the  classified  information 
that  will  be  at  issue  whenever  that  information  previously  has  been  made  available  to  the  accused  m 
connection  with  proceedings  in  the  same  case,  fhe  Government  may  describe  the  information  bv 
generic  category  ,  in  such  form  as  the  military  judge  may  approve,  rather  than  identify  mg  (he  classified 
information  when  the  Government  has  not  previously  made  the  information  available  to  the  accused 
in  connection  with  pretrial  proceedings,  hollowing  briefing  and  argument  by  the  parties  in  the  in 
camera  proceeding  the  military  judge  shall  determine  whether  the  information  mav  be  disclosed  at 
the  court-martial  proceeding.  Where  the  Government's  motion  under  this  subdivision  is  filed  prior 
to  the  proceeding  at  which  disclosure  is  sought,  the  military  judge  shall  rule  prior  to  the  commencement 
of  the  relevant  prixteeding. 
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(B)  Standard.  Classified  information  is  not  subject  to  disclosure  under  this  subdivision  unless  the  infor¬ 
mation  is  relevant  and  necessary  to  an  element  of  the  offense  or  a  legally  cognizable  defense  and  is 
otherwise  admissible  in  evidence. 

(C)  Rulini;.  Unless  the  military  judge  makes  a  written  determination  that  the  information  meets  the  standard 
set  forth  in  (B),  the  information  may  not  be  disclosed  or  otherwise  elicited  at  a  court-martial  pro¬ 
ceeding.  The  record  of  the  in  camera  proceeding  shall  be  sealed  and  attached  to  the  record  of  trial 
as  an  appellate  exhibit.  The  accused  may  seek  reconsideration  of  the  determination  prior  to  or  during 
trial. 

(D)  Alternatives  to  full  disclosure.  If  the  military  Judge  makes  a  determination  under  this  subdivision 
that  would  permit  disclosure  of  the  information  or  if  the  Government  elects  not  to  contest  the  relevance, 
necessity,  and  admissibility  of  any  classified  information,  the  Government  may  proffer  a  staterr^mt 
admitting  for  purposes  of  the  proceeding  any  relevant  facts  such  information  would  tend  to  prove  or 
may  submit  a  portion  of  summary  to  be  used  in  lieu  ol  the  information.  The  military  judge  shall 
order  that  such  statement,  portion,  or  summary  be  used  by  the  accused  in  place  of  the  classified 
information  unless  the  military  judge  finds  that  use  of  the  classified  information  itself  is  necessary 
to  afford  the  accused  a  fair  trial. 

(E)  Sanctions.  If  the  military  judge  determines  that  alternatives  to  full  disclosure  may  not  be  used  and 
the  Government  continues  to  object  to  disclosure  of  the  information,  the  military  judge  shall  issue 
any  order  that  the  interests  of  justice  require.  Such  an  order  may  include  an  order; 

(i)  striking  or  precluding  all  or  part  of  the  testimony  of  a  witness; 

(ii)  declaring  a  mistrial; 

(iii)  finding  against  the  Government  on  any  issue  as  to  which  the  evidence  is  relevant  and 
material  to  the  defense; 

(iv)  dismissing  the  charges,  with  or  without  prejudice;  or 

(V)  dismissing  the  charges  or  specifications  or  both  which  the  information  relates. 

Any  such  order  shall  permit  the  Government  to  avoid  the  sanction  for  nondisclosure  by  permitting  the  accused 
to  disclose  the  information  at  the  pertinent  court-martial  proceeding. 

(j)  Introduction  of  classified  information. 

(1)  Classification  status.  Writings,  recordings,  and  photographs  containing  classified  information  may  be 
admitted  into  evidence  without  change  in  their  classification  status. 

(2)  Precautions  hy  the  military  jud^e.  In  order  to  prevent  unnecessary  disclosure  of  classified  information, 
the  military  judge  may  order  admission  into  evidence  of  only  part  of  a  w  riling,  recording,  or  photograph  or  may 
order  admission  into  evidence  of  the  whole  writing,  recording,  or  photograph  with  excision  of  some  or  all  of 
the  classified  information  contained  therein. 

(3)  Contents  of  writiiifi.  recordinfi.  "r  photoi’raph .  The  military  judge  may  permit  proof  of  the  contents  of 
a  writing,  recording,  or  photograph  that  contains  classified  information  without  requiring  introduction  into 
evidence  of  the  original  or  a  duplicate. 

(4)  Taking  of  testimony.  During  the  examination  of  a  witness,  the  Government  may  object  to  any  question 
or  line  of  inquiry  that  may  require  the  witness  to  disclose  classified  information  not  previously  found  to  be 
relevant  and  necessary  to  the  defense.  Following  such  an  objection,  the  military  judge  shall  take  such  ^  able 
action  to  determine  whether  the  response  is  admissible  as  will  safeguard  against  the  compromise  of  any  classified 
information.  Such  action  may  include  requiring  the  Government  to  provide  the  military  judge  with  a  proffer  of 
the  witness'  response  to  the  question  or  line  of  inquiry  and  requiring  the  accused  to  provide  the  military  judge 
with  a  proffer  of  the  nature  of  the  information  the  accused  seeks  to  elicit. 

{5)  Closed  session.  If  counsel  for  all  parties,  the  military  judge,  and  the  members  have  received  appropriate 
security  clearances,  the  military  judge  may  exclude  the  public  during  that  portion  of  the  testimony  of  a  witness 
that  discloses  classified  information. 

(6)  Record  of  trial.  The  record  of  trial  w  ith  respect  to  any  classified  matter  w  ill  be  prepared  under  R.C.M. 
1103(h)  and  1104(b)(1)(D). 
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(k)  Security  procedures  to  safeguard  against  compromise  of  clussdied  iiiformoiloii  disclosed  to  couns-maniaL  ' 

The  Secretary  oi  Detense  may  prescribe  security  procedures  lor  proicction  aeainsi  the  coinproinisc  ot  classilicd 
inlbmiation  submitted  to  caiurts-martial  and  appellate  authorities. 

Rule  506.  Government  information  other  than  classified  information 

(a)  General  rule  oj  privilege.  Except  where  disclosure  is  required  by  an  Act  ot  Coneress,  eosernment  inlormation 
is  privileged  from  disclosure  if  disclosure  would  be  detrimental  to  the  public  interest. 

(b)  Scope.  “Government  inlormation"  includes  official  communication  and  documents  and  other  inforiiiation 
within  the  custody  or  control  of  the  Federal  Government.  This  rule  does  not  apply  to  classified  information  (.Mil. 

R.  Fvid.  505)  or  to  the  identity  of  an  informant  (Mil.  R.  Hvid.  507). 

(e)  Who  may  claim  the  privilege.  The  privilege  may  be  claimed  by  the  head  of  the  executive  or  military  department 
or  government  agency  concerned.  The  privilege  for  investigations  of  the  Inspectors  (General  may  be  claimed  by 
the  authority  ordering  the  investigation  or  any  superior  authority.  A  person  who  may  claim  the  pt'vilege  may 
authori/.e  a  witness  or  the  trial  counsel  to  claim  the  privilege  on  his  or  her  behalf.  I'he  authority  ol  a  witness  or 
the  trial  counsel  to  do  so  is  presumed  in  the  absence  of  evidence  to  the  contrary . 

(d)  Action  prior  to  referral  of  chanics.  Prior  to  referral  of  charges,  the  Government  shall  respond  in  w  riting  to 
a  request  for  government  information  if  the  privilege  in  this  rule  is  claimed  for  such  information.  The  Gov  eminent 
shall; 

( 1 )  delete  specified  items  ol  government  information  claimed  to  be  priv  ileged  from  documents  made  available 
to  the  accused; 

(2)  substitute  a  portion  or  summary  of  the  information  for  such  documents; 

(.5)  substitute  a  statement  admitting  relevant  facts  that  the  government  information  would  tend  to  prove; 

(4)  provide  the  document  subject  to  conditions  similar  to  those  set  forth  in  subdiv  ision  Ig)  of  this  rule;  or 

(5)  withhold  disclosure  if  actions  under  ( 1 1  through  (4)  cannot  be  taken  w  ithout  causing  identifiable  damage 
to  the  public  interest. 

(e)  Action  after  referral  (>/  charges.  .After  referral  of  charges,  if  a  claim  of  privilege  has  been  made  under  this 
rule  with  respect  to  government  infomiation  that  apparently  contains  e\  idence  that  is  relev  ant  and  necessary  to 
an  element  ot  the  offense  m  a  legally  cognizable  defense  and  is  otherwise  admissible  in  evidence  in  the  court- 
martial  priK'eeding.  the  matter  shall  be  reported  to  the  convening  authority  .  The  convening  authority  may  ; 

( 1 )  Institute  action  to  obtain  the  intormation  for  use  by  the  military  judge  in  making  a  determination  under 
subdivision  (i); 

(2)  dismiss  the  charges. 

(5)  dismiss  the  charges  or  speed ications  or  both  to  which  the  information  relates;  or 

(4)  take  other  action  as  may  be  rev)Uired  m  the  interests  of  justice. 

If.  after  a  reasonable  period  of  time,  the  inlormation  is  not  provided  to  the  military  judge,  the  military  Judge 
shall  dismiss  the  charges  or  specifications  or  boih  to  which  the  inlormation  relates 

(f)  Pretrial  session.  At  any  time  alter  rclcrral  of  charges  and  prior  to  arraignment  any  party  may  move  for  a 
session  under  Article  .^dia)  to  consider  maitcis  relating  to  government  inlormation  that  may  arise  .i  connection 
with  the  trial.  Following  such  motion,  or  sua  sponie.  the  iiiihtary  luilge  promptly  shall  hold  a  pretrial  session 
under  Article  .^dia)  to  establish  the  liming  ol  requests  lor  discovery,  the  provision  of  notice  under  subdivision 
ih).  and  the  initiation  of  the  procedure  under  subdivision  iii  In  addition,  the  military  |udgc  may  consider  any 
other  matters  that  relate  to  government  inlormation  or  that  may  |iromote  a  lair  and  expeditious  trial. 

(g)  Disclosure  of  government  inlormaln'n  to  the  lU  eased  It  lire  (iovernment  agrees  to  disclose  government 
information  to  the  accused  subsequent  to  a  claim  ol  privilege  under  this  rule,  the  military  )udge,  at  the  requcsi 

of  the  Government,  shall  enter  an  appropriate  protective  order  to  guard  againsi  the  compromise  ot  the  information  ^ 
disclosed  to  the  accused  I  he  terms  ot  .my  such  protective  order  may  include  provisions 

ll)  Prohibiting  the  disclosure  ol  the  inlormation  except  as  aiithori/ed  by  the  military  iiidge. 
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(2)  Rcquirini;  storage  ot  the  material  m  a  manner  appropriate  lor  the  nature  ot  the  material  to  be  disclosed; 
upon  reasonable  notice. 

Id)  Requiring  eonirolied  access  to  the  materia/  during  norma/  business  hours  and  at  other  times  upon 
reasonable  notice; 

(4)  Requiring  the  maintenance  of  logs  recording  access  by  persons  authori/ed  b\  the  militarv  |udge  to  have 
access  to  the  government  information  in  connection  w  ith  the  preparation  of  the  delense; 

I?)  Regulating  the  making  and  handling  of  notes  taken  from  material  containing  govemment  intormation;  or 

(6)  Requesting  the  convening  authority  li'  aiithon/e  the  assignment  of  government  securitv  personnel  and 
the  prov  ision  of  government  storage  facilities. 

(h)  Frohihiiian  uguiiiv/  (//v<  /o.sii/c.  The  accused  may  not  disclose  any  information  known  or  believed  to  be  subject 
to  a  claim  of  priv  ilege  untler  this  rule  until  the  Government  has  been  affordeil  a  reasonable  opportunitv  to  seek 
a  iletermination  under  subdivision  (il. 

li)  /n  camera  priH  cedim^s 

(1)  Dcfiiiiiion.  Farr  the  purpose  ot  this  subdivision,  an  "in  cairera  proceeding"  is  a  closed  session  under 
,Article  .dd(a), 

(2)  Malian  far  in  camera  praceedtn^.  Within  the  lime  speeified  bv  the  military  judge  tor  the  tiling  ot  a 
motion  under  this  rule,  the  Government  may  move  for  an  In  camera  proceeding  concerning  the  use  at  any 
proceeding  of  any  government  intormation  that  may  be  subject  to  a  claim  ot  pnv  jlege.  Thereafter,  either  prior 
to  or  during  trial,  the  military  judge  tor  gooil  cause  shown  or  otherwise  upon  a  claim  tvt  privilege  may  grant  the 
Government  leave  to  move  tor  an  in  camera  proceeding  concerning  the  use  ot  ar/ditional  government  intormation, 

(.^)  Dcmanstraiian  af  public  inierest  nature  af  die  infarmalian.  In  order  to  obtain  an  in  camera  proceeding 
under  this  rule,  the  (iovernment  shall  demonstrate  through  submission  ot  affidavits  and  the  informatitm  for 
examination  only  by  the  military  judge  that  disclosure  of  the  inlornialion  reasonably  could  be  expected  to  cause 
identifiable  damage  to  the  public  interest. 

i4)  In  camera  praceedau; 

( A)  Pracedurc.  L'pon  finding  that  the  disclosure  of  some  or  all  ol'the  infomiation  submitted  by  the  Ciovemment 
under  subsection  ( I )  retisonablv  could  be  expected  to  cause  identifiable  damage  to  the  public  interest, 
the  military  judge  shall  conduct  an  in  camera  proceeding.  Prior  to  the  in  camera  priK’eeding,  the  Gov¬ 
emment  shall  provide  the  accusetl  with  notice  of  the  infomiation  that  will  be  at  issue,  I'his  notice  shall 
identify  the  intomuition  that  w  ill  be  at  issue  whenever  that  int'omiation  previouslv  has  been  made  available 
to  the  accused  in  connection  with  proceedings  in  the  same  case.  I'he  Govemment  may  describe  the 
intomiation  by  generic  categorv ,  in  such  liinn  as  the  militarv  judge  m,iv  approve,  rather  than  identifying 
the  specific  intomuition  of  concern  to  the  Government  when  the  Govemment  h;is  not  previouslv  made 
the  infomiation  available  to  the  accused  in  connection  with  pretrial  priKcedings.  F-'ollowing  briefing  and 
argument  by  the  parties  in  the  in  camera  proceeding,  the  militarv  ludge  shall  determine  whether  the 
information  niav  be  disclosed  at  the  coiiil-mailial  priK'ecding.  When  the  Government's  motion  under  this 
subdivision  is  tilcvl  prior  to  the  proceeding  at  which  disclosure  is  sought,  the  militarv  judge  shall  mle 
prior  to  commencement  ot  ihe  relevant  pnveeding. 

iFi)  Slandard.  Govemment  inlomiafion  is  subject  to  disclosure  under  the  subdivision  it  the  party  making  tlie 
request  demonstrates  a  specific  nceil  lor  inlorniation  containing  evidence  that  is  relevant  to  the  guilt  or 
innocence  of  the  accused  and  otheiwisc  adinissible  in  the  court-martial  proceeding 

(Cl  Ridms’.  I'niess  the  militarv  judge  makes  a  written  determination  that  the  iiitorniatioii  is  not  subject  to 
disclosure  under  the  standard  set  lonh  in  (Hi.  the  intomiation  mav  be  discloseil  at  the  couil-niartjal 
proceeding  Ihe  record  ot  the  in  e.ime/a  priveeding  shall  Ix'  sealed  and  attached  to  the  record  ot  trial 
as  an  ap|X'llaic  exhihil  Hie  .iccused  mav  seek  reconsideration  ot  the  determinatioii  prior  to  or  during 
trial 

(1)1  Sanctian  It  the  niihtarv  iiiitec  ni.ikes  a  deternniuilion  under  this  subdivision  Iluit  pennits  disclosure  of 
Ihe  intoniialion  .iiul  the  Govemment  continues  to  object  to  disclosure  ol  the  inlorniation.  the  militarv 
jiKlge  shall  dismiss  the  charges  or  specifications  or  Ixitli  to  which  the  intomiation  relates 

(|1  IntradiK  nan  a/  i;a\  crnmi  nl  inlarnuitian  sid’ict  f  la  a  claim  af  f>ri\  dci;< 
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(ll  Fircaniidii.s  In  nultuiix  ituliic.  In  order  lo  pie\enl  unncecssaiA  disclosuiv  ol  eovcriiiiieiu  inlormaliou 
alter  there  has  been  a  el.tinr  ul  pri\ileue  iiiider  thrs  rule,  the  militare  ludec  iiuiv  order  admission  into  evidenee 
ot  onl\  part  ot  a  writine.  reeordine.  or  photograph  or  nia>  order  adrriissrori  into  eMderice  ol  the  v\hole  wrrtrng. 
reeitrding.  or  photograph  v\ith  eeeisiori  ot  some  or  all  ol  the  go\erttriietu  inloniuitioii  eontained  therein. 

(2)  Conicnl.s  o/  ve/d/Hg.  rccorjlin;.  or  pli(>l<n;nipli.  I  he  militar\  judge  ma>  periiiit  prool  cil  the  eoruenis  ol 
a  viriting,  recordrng.  or  photograph  that  eoritains  governnieni  rnlormatri’ii  that  is  the  suhieei  ol  a  elaini  ol  privilege 
under  this  rule  without  rei.|uiring  introduetion  into  cMdenee  ol  the  original  or  a  duplieale. 

t-^t  7'aAi/ig  ol  icsiinumx.  During  esamination  ot  a  witness,  the  proseeution  mas  objeet  to  arts  ijuestion  or 
line  of  inquiry  that  ma>  require  the  ssitness  to  iliselose  gosernment  intoriuaiion  not  previoiisls  lound  relesaiu 
and  neeessars  to  the  defense  it  sueh  inlormation  has  been  or  rs  reasonabis  likels  to  lie  the  siibjeei  ol  a  elaim  ot 
privilege  under  this  rule,  b'ollossing  sueh  an  objeetion.  the  military  judge  shall  lake  sueh  suitable  aeiion  to 
etetermine  whether  the  response  is  admissible  as  will  safeguard  against  the  compromise  ol  ans  gosernnieru 
information.  Sueh  action  mas  include  requiring  the  (iovernmenl  to  proside  the  militars  judge  ssiih  a  proffer  ol 
the  w  itness'  response  to  the  question  or  line  ol  inquiry  and  requiring  the  accused  to  pros  ide  the  miliiars  iiidge 
w  ith  a  prolfer  ol  the  nature  ol  the  inlormation  the  accused  seeks  to  elicit 

(k)  Frovi'duri's  to  .so/egimn/  dgom.'/  compromise  (>!  i;o\rriimiiil  oi/ormotioii  iHst  Unn!  to  (  oiiris-mtiriuil -  Ihe 
Secretary  of  Delense  may  prescribe  procedures  for  protection  against  the  eomj'romise  ol  gosernment  inlormation 
submitted  to  courts-martial  and  appellate  authorities  alter  a  elaim  ol  pris  ilege. 

Rule  507.  Identity  of  informan . 

(a)  Kuli‘  of  privilcip'.  Ihe  L’niled  States  or  a  State  or  subdisision  tliereol  has  a  prisilege  to  reluse  lo  disclose  the 
identity  of  an  informant.  .An  "informant"  is  a  person  ssho  has  furnished  inlorinalion  relating  to  or  assisting  in 
an  investigation  ot  a  ptissible  s  lolation  ol  law  to  a  person  ss  hose  olJicial  duties  include  ihe  discos  ers .  ms  estication. 
or  prosecution  ol  crime.  I  nless  otherssise  prisilegeil  under  these  rules,  the  communications  ol  an  intermant  are 
not  privileged  except  to  the  extent  necessary  tii  present  the  disclosure  ot  the  miormani's  ideniits, 

ih)  Who  max  claim  the  privilci^c .  1  be  prisilege  may  be  claimed  by  an  appropriate  representalise  ol  the  L  nited 
.States,  regarilless  of  ss  hether  information  ssas  lurnishesl  to  an  oflicer  ol  (he  1.  iiiteil  Si.iics  or  a  Stale  or  subilis  ision 
thereol'.  I'he  privilege  mas  be  claimed  by  an  appropriate  re[iresentatise  ol  a  State  or  subdis  ision  it  the  inlormation 
was  turnished  tit  an  olficer  thereol.  except  'he  prisilege  sIkiII  not  be  tillowed  it  the  prosecution  objects. 

ic)  Ixxci'fttioiis . 

(1)  '.  oluittarx  disi  l(niircs:  iiiiormant  as  nitiicss.  No  prisilege  exists  iiniier  this  rule:  c\'  il  the  idenlily  ol 
the  inlorniani  has  been  discloseil  to  those  who  ssouM  base  cause  to  resent  the  communication  by  a  holde:  of  the 
privilege  or  by  the  miormant's  ossn  .iction;  or  iBi  it  the  inlormani  appca.rs  as  a  ssitness  lor  the  prosecution. 

( 2  I  I'cstinumx  on  the  issitc  ol  itiall  or  imioi  fm  i  .  ll  a  cl.iiiii  ol  pns  ilee.c  has  been  iiuule  under  this  rule,  the 
militars  |udge  shall,  upon  motion  by  the  accused,  determine  whether  discloMire  ol  tile  identity  ot  the  inlormant 
IS  necessarv  to  the  accused's  defense  on  the  issue  ol  guilt  or  ainocence.  Whethei  such  a  nece- .ity  exists  ssili 
depend  on  the  particuhir  circumst.inces  ot  e.ich  c.ise.  taking  into  coiisideralioii  the  olleiisc  charged,  the  possible 
delense.  the  possible  signilicance  ol  Ihe  inlorm.int's  lesimions.  aiul  i  iliei  relesani  laclois.  It  it  ap[iears  trom  the 
esidence  in  the  case  or  trom  other  shossmg  In  ,i  p.irls  th.it  .in  inlormani  may  be  ,ihle  to  gise  Icslimons  neccss.us 
lo  Ihe  .iccused's  delense  on  the  issue  ol  guilt  i>r  innocence,  .he  niililary  iiulge  mas  make  ans  order  requiicd  bs 
the  interests  ol  iiislice 

I  .D  /.ceo/'t'  ol  ohiaininx  i  \  id(nci  It  .i  claim  ol  piisiieei  h.is  been  m.ide  under  ihis  iiilc  wnh  icspeil  lo  .i 
motion  under  Mil.  R.  bsid.  Ml.  llie  milil.irs  tudge  shall,  iijvii  inotu'ii  ot  the  accusesl.  deleimme  sshcthei 
disclosure  ol  the  idenlils  ol  the  inlorm.inl  is  iec|u!rcd  bs  the  ('onsiiUition  ot  the  I  mied  St.itcs  ,is  ,i|iphcd  lo 
members  of  the  .irmed  lorces  In  m.ikmg  lliis  delermin  ition.  the  milit.iry  ludge  m.is  ni.ike  aiis  order  required  bs 
the  interests  ot  (usticc 

(dl  t’roicdiacs  If  a  cl.iim  ot  prisilege  has  been  iii.nle  under  this  rule,  the  milil.iis  |udgc  nias  in. ike  .ins  oidei 
required  bs  the  interests  ol  lusiice  II  the  milil.irs  nidge  deiermines  th.il  disclosure  ol  ihe  idenliis  ol  the  inloiimiiil 
is  required  under  the  standards  set  torih  in  this  rule,  .iiul  the  prosecution  eh^ls  not  to  disclose  Ihe 
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identity  of  the  informant,  the  matter  shall  be  reported  to  the  convening  authority.  The  convening  authority  may 
institute  action  to  secure  disclosure  of  the  identity  of  the  informant,  terminate  the  proceedings,  or  take  such  other 
action  as  may  be  appropriate  under  the  circumstances.  If.  after  a  reasonable  period  of  time  disclosure  is  not 
made,  the  military  judge,  sua  sponte  or  upon  motion  of  either  counsel  and  after  a  hearing  if  requested  by  either 
party,  may  dismiss  the  charge  or  specifications  or  both  to  which  the  information  regarding  the  informant  would 
relate  if  the  military  judge  determines  that  further  proceedings  would  materially  prejudice  a  substantial  right  of 
the  accused. 

Rule  508.  Political  vote 

A  person  has  a  privilege  to  refuse  to  disclose  the  tenor  of  the  person’s  vote  at  a  political  election  conducted 
by  secret  ballot  unless  the  vote  was  cast  illegally. 


.  A 


Rule  509.  Deliberations  of  courts  and  juries 

Except  as  provided  in  Mil.  R.  Evid.  606,  the  deliberations  of  courts  and  grand  and  petit  juries  are  privileged 
to  the  extent  that  such  matters  are  privileged  in  trial  of  criminal  cases  in  the  United  States  district  courts,  but 
the  results  of  the  deliberations  are  not  privileged. 

Rule  510.  Waiver  of  priviiege  by  voluntary  disclosure 

(a)  A  person  upon  whom  these  rules  confer  a  privilege  against  disclosure  of  a  confidential  matter  or  communication 
waives  the  privilege  if  the  person  or  the  person’s  predecessor  while  holder  of  the  privilege  voluntarily  discloses 
or  consents  to  disclosure  of  any  significant  part  of  the  matter  or  communication  under  such  circumstances  that 
it  would  be  inappropriate  to  allow  the  claim  of  privilege.  This  rule  does  not  apply  if  the  disclosure  is  itself  a 
privileged  communication. 

(b)  Unless  testifying  voluntarily  concerning  a  privileged  matter  or  communication,  an  accused  who  testifies  in 
his  or  her  own  behalf  or  a  person  who  testifies  under  a  grant  or  promise  of  immunity  does  not,  merely  by  reason 
of  testifying,  waive  a  privilege  to  which  he  or  she  may  be  entitled  pertaining  to  the  confidential  matter  or 
communication. 

Rule  511.  Privileged  matter  disclosed  under  compulsion  or  without  opportunity  to  ciaim  privilege 

(a)  Evidence  of  a  statement  or  other  disclosure  of  privileged  matter  is  not  admissible  against  the  holder  of  the 
privilege  if  disclosure  was  compelled  erroneously  or  was  made  without  an  opportunity  for  the  holder  of  the 
privilege  to  claim  the  privilege. 

(b)  The  telephonic  transmission  of  informatic  n  otherwise  privileged  under  these  rules  does  not  affect  its  privileged 
character.  Use  of  electronic  means  of  communication  other  than  the  telephone  for  transmission  of  information 
otherwise  privileged  under  these  rules  does  not  affect  the  privileged  character  of  such  information  if  use  of  such 
means  of  communication  is  necessary  and  in  furtherance  of  the  communication. 

Rule  512.  Comment  upon  or  Inference  from  claim  of  privilege;  instruction 

(a)  Comment  or  inference  not  permitted. 

(1)  The  claim  of  a  privilege  by  the  accused  whether  in  the  present  proceeding  or  upon  a  prior  occasion  is 
not  a  proper  subject  of  comment  by  the  military  judge  or  counsel  for  any  party.  No  inference  may  be  drawn 
therefrom. 

(2)  The  claim  of  a  privilege  by  a  person  other  than  the  accused  whether  in  the  present  proceeding  or  upon 
a  prior  occasion  normally  is  not  a  proper  subject  of  comment  by  the  military  judge  or  counsel  for  any  party.  An 
adverse  inference  may  not  be  drawn  therefrom  except  when  determined  by  the  military  judge  to  be  required  by 
the  interests  of  justice. 

(b)  Claiming  privilege  without  knowledge  of  members.  In  a  trial  before  a  court-martial  with  members,  proceedings 
shall  be  conducted,  to  the  extent  practicable,  so  as  to  facilitate  the  making  of  claims  of  privilege  without  the 
knowledge  of  the  members.  This  subdivision  does  not  apply  to  a  special  court-martial  without  a  military  judge. 

(c)  Instruction.  Upon  request,  any  party  against  whom  the  members  might  draw  an  adverse  inference  from  a 
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claim  of  privilege  is  entitled  to  an  instruction  that  no  inference  may  be  drawn  therefrom  except  as  provided  in 
subdivision  (a)(2). 


Sertion  VI.  WITNESSES 


Rule  601.  General  rule  of  competency 

Every  person  is  competent  to  be  a  witness  except  as  otherwise  provided  in  these  rules. 

Rule  602.  Lack  of  personal  knowledge 

A  witness  may  not  testify  to  a  matter  unless  evidence  is  introduced  sufficient  to  support  a  finding  that  the 
witness  has  personal  knowledge  of  the  matter.  Evidence  to  prove  personal  knowledge  may.  but  need  not,  consist 
of  the  testimony  of  the  witness.  This  rule  is  subject  to  the  provisions  of  Mil.  R.  Evid.  703.  relating  to  opinion 
testimony  by  expert  witnesses. 

Rule  603.  Oath  or  affirmation 

Before  testifying,  every  witness  shall  be  required  to  declare  that  the  witness  will  testify  truthfully,  by  oath  or 
affirmation  administered  in  a  form  calculated  to  awaken  the  witness's  conscience  and  impress  the  witness's  mind 
with  the  duty  to  do  so. 

Rule  604.  Interpreters 

An  interpreter  is  subject  to  the  provisions  of  these  rules  relating  to  qualifications  as  an  expert  and  the 
administration  of  an  oath  or  affirmation  that  the  interpreter  will  make  a  true  translation. 

Rule  60S.  Competency  of  military  judge  as  witness 

(a)  The  military  judge  presiding  at  the  court-martial  may  not  testify  in  that  court-martial  as  a  witness.  No  objection 
need  be  made  to  preserve  the  point. 

(b)  This  rule  does  not  preclude  the  military  judge  from  placing  on  the  record  matters  concerning  docketing  of 
the  case. 

Rule  606.  Competency  of  court  member  as  witness 

(a)  At  the  court-martial.  A  member  of  the  court-martial  may  not  testify  as  a  witness  before  the  other  members 
in  the  trial  of  the  case  in  which  the  member  is  sitting.  If  the  member  is  called  to  testify,  the  opposing  party, 
except  in  a  special  court-martial  without  a  military  judge,  shall  be  afforded  an  opportunity  to  object  out  of  the 
presence  of  the  members. 

(b)  Inquiry  into  validity  of findings  or  sentence.  Upon  an  inquiry  into  the  validity  of  the  findings  or  sentence,  a 
member  may  not  testify  as  to  any  matter  of  statement  occurring  during  the  course  of  the  deliberations  of  the 
members  of  the  court-martial  or,  to  the  effect  of  anything  upon  the  member's  or  any  other  member’s  mind  or 
emotions  as  influencing  the  member  to  assent  to  or  dissent  from  the  findings  or  sentence  or  concerning  the 
member’s  mental  process  in  connection  therewith,  except  that  a  member  may  testify  on  the  question  whether 
extraneous  prejudicial  information  was  improperly  brought  to  the  attention  of  the  members  of  the  court-martial, 
whether  any  outside  influence  was  improperly  brought  to  bear  upon  any  member,  or  whether  there  was  unlawful 
command  influence.  Nor  may  the  member’s  affidavit  or  evidence  of  any  statement  by  the  member  concerning 
a  matter  about  which  the  member  would  be  precluded  from  testifying  be  received  for  these  purposes. 

Rule  607.  Who  may  Impeach 

The  credibility  of  a  witness  may  be  attacked  by  any  party,  including  the  party  calling  the  witness. 

Rule  608.  Evidence  of  character,  conduct,  and  bias  of  witness 

(a)  Opinion  and  reputation  evidence  of  character.  The  credibility  of  a  witness  may  be  attacked  or  supported  by 
evidence  in  the  form  of  opinion  or  reputation,  but  subject  to  these  limitations:  (1)  the  evidence  may  refer  only 
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to  character  for  truthfulness  or  untruthfulness,  and  (2)  evidence  of  truthful  character  is  admissible  only  after  the 
character  of  the  witness  for  truthfulness  has  been  attacked  by  opinion  or  reputation  evidence  or  otherwise. 

(b)  Specific  instances  of  conduct.  Specific  instances  of  conduct  of  a  witness,  for  the  purpose  of  attacking  or 
supporting  the  credibility  of  the  witness,  other  than  conviction  of  crime  as  provided  in  Mil.  R.  Evid.  609,  may 
not  be  proved  by  extrinsic  evidence.  They  may,  however,  in  the  discretion  of  the  military  judge,  if  probative  of 
truthfulness  or  untruthfulness,  be  inquired  into  on  cross  examination  of  the  witness  ( 1 )  concerning  character  of 
the  witness  for  truthfulness  or  untruthfulness,  or  (2)  concerning  the  character  for  truthfulness  or  untruthfulness 
of  another  witness  as  to  which  character  the  witness  being  cross-examined  has  testified.  The  giving  of  testimony, 
whether  by  an  accused  or  by  another  witness,  does  not  operate  as  a  waiver  of  the  privilege  against  self-incrimination 
when  examined  with  respect  to  matters  which  relate  only  to  credibility. 

(c)  Evidence  of  bias.  Bias,  prejudice,  or  any  motive  to  misrepresent  may  be  shown  to  impeach  the  witness  either 
by  examination  of  the  witness  or  by  evidence  otherwise  adduced. 

Rule  609.  Impeachment  by  evidence  of  conviction  of  crime 

(a)  General  rule.  For  the  purpose  of  attacking  the  credibility  of  a  witness,  evidence  that  the  witness  has  been 
convicted  of  a  crime  shall  be  admitted  if  elicited  from  the  witness  or  established  by  public  record  during  cross- 
examination  but  only  if  the  crime  ( 1 )  was  punishable  by  death,  dishonorable  discharge,  or  imprisonment  in  excess 
of  one  year  under  the  law  under  which  the  witness  was  convicted,  and  the  military  judge  determines  that  the 
probative  value  of  admitting  this  evidence  outweighs  its  prejudicial  effect  to  the  accused,  or  (2)  involved  dishonesty 
or  false  statement,  regardless  of  the  punishment.  In  determining  whether  a  crime  tried  by  coun-marlial  was 
punishable  by  death,  dishonorable  discharge,  or  imprisonment  in  excess  of  one  year,  the  maximum  punishment 
prescribed  by  the  President  under  Article  56  at  the  time  of  the  conviction  applies  without  regard  to  whether  the 
case  was  tried  by  general,  special,  or  summary  court-martial. 

(b)  Time  limit.  Evidence  of  a  conviction  under  this  rule  is  not  admissible  if  a  period  of  more  than  ten  years  has 
elapsed  since  the  date  of  the  conviction  or  of  the  release  of  the  witness  from  the  confinement  imposed  for  that 
conviction,  whichever  is  the  later  date,  unless  the  court  determines,  in  the  interests  of  justice,  that  the  probative 
value  of  the  conviction  supported  by  specific  facts  and  circumstances  substantially  outweighs  its  prejudicial 
effect.  However,  evidence  of  a  conviction  more  than  ten  years  old  as  calculated  herein,  is  not  admissible  unless 
the  proponent  gives  to  the  adverse  party  sufficient  advance  written  notice  of  intent  to  use  such  evidence  to  provide 
the  adverse  party  with  a  fair  opportunity  to  contest  the  use  of  such  evidence. 

(c)  Effect  of  pardon,  annulment,  or  certificate  of  rehabilitation.  Evidence  of  a  conviction  is  not  admissible  under 
this  rule  if  (1)  the  conviction  has  been  the  subject  of  a  pardon,  annulment,  certificate  of  rehabilitation,  or  other 
equivalent  procedure  based  on  a  finding  of  the  rehabilitation  of  the  person  convicted,  and  that  person  has  not 
been  convicted  of  a  subsequent  crime  which  was  punishable  by  death,  dishonorable  discharge,  or  imprisonment 
in  excess  of  one  year,  or  (2)  the  conviction  has  been  the  subject  of  a  pardon,  annulment,  or  other  equivalent 
procedure  based  on  a  finding  of  innocence. 

(d)  Juvenile  adjudications.  Evidence  of  juvenile  adjudications  is  generally  not  admissible  under  this  rule.  The  military 
judge,  however,  may  allow  evidence  of  a  juvenile  adjudication  of  a  witness  other  than  the  accused  if  conviction  of 
the  offense  would  be  admissible  to  attack  the  credibility  of  an  adult  and  the  military  judge  is  satisfied  that  admission 
in  evidence  is  necessary  for  a  fair  determination  of  the  issue  of  guilt  or  innocence. 

(e)  Pendency  of  appeal.  The  pendency  of  an  appeal  therefrom  does  not  render  evidence  of  a  conviction  inadmissible 
except  that  a  conviction  by  summary  court-martial  or  special  court-martial  without  a  military  judge  may  not  be 
used  for  purposes  of  impeachment  until  review  has  been  completed  pursuant  to  Article  65(c)  or  Article  66  if 
applicable.  Evidence  of  the  pendency  of  an  appeal  is  admissible. 

(0  Definition.  For  purposes  of  this  rule,  there  is  a  “conviction”  in  a  court-martial  case  when  a  sentence  has 
been  adjudged. 

Rule  610.  Religioue  belief*  or  opinions 

Evidence  of  the  beliefs  or  opinions  of  a  witness  on  matters  of  religion  is  not  admissible  for  the  purpo.se  of 
showing  that  by  reason  of  their  nature  the  credibility  of  the  witness  is  impaired  or  enhanced. 
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Rule  611.  Mode  and  order  of  interrogation  and  presentation 

(a)  Control  by  the  military  judge.  The  military  judge  shall  exercise  reasonable  control  over  the  mode  and  order 
of  interrogating  witnesses  and  presenting  evidence  so  as  to  ( I )  make  the  interrogation  and  presentation  effective 
for  the  ascertainment  of  the  truth,  (2)  avoid  needless  consumption  of  time,  and  (3)  protect  witnesses  from 
harassment  or  undue  embarrassment. 

(b)  Scope  of  cross-examination.  Cross-examination  should  be  limited  to  the  subject  matter  of  the  direct  examination 
and  matters  affecting  the  credibility  of  the  witness.  The  military  judge  may,  in  the  exercise  of  discretion,  permit 
inquiry  into  additional  matters  as  if  on  direct  examination. 

(c)  Leading  questions.  Leading  questions  should  not  be  used  on  the  direct  examination  of  a  witness  except  as 
may  be  necessary  to  develop  the  testimony  of  the  witness.  Ordinarily  leading  questions  should  be  permitted  on 
cross-examination.  When  a  party  calls  a  hostile  witness  or  a  witness  identified  with  an  adverse  party,  interrogation 
may  be  by  leading  questions. 

Rule  612.  Writing  used  to  refresh  memory 

If  a  witness  uses  a  writing  to  refresh  his  or  her  memory  for  the  purpose  of  testifying,  either 

(1)  while  testifying,  or 

(2)  before  testifying,  if  the  military  judge  determines  it  is  necessary  in  the  interests  of  justice, 

an  adverse  party  is  entitled  to  have  the  writing  produced  at  the  hearing,  to  inspect  it,  to  cross-examine  the  witness 
thereon,  and  to  introduce  in  evidence  those  portions  which  relate  to  the  testimony  of  the  witness.  If  it  is  claimed 
that  the  writing  contains  privileged  information  or  matters  not  related  to  the  subject  matter  of  the  testimony,  the 
military  judge  shall  examine  the  writing  in  camera,  excise  any  privileged  information  or  portions  not  so  related, 
and  order  delivery  of  the  remainder  to  the  party  entitled  thereto.  Any  portion  withheld  over  objections  shall  be 
attached  to  the  record  of  trial  as  an  appellate  exhibit.  If  a  writing  is  not  produced  or  delivered  pursuant  to  order 
under  this  rule,  the  military  judge  shall  make  any  order  justice  requires,  except  that  when  the  prosecution  elects 
not  to  comply,  the  order  shall  be  one  striking  the  testimony  or,  if  in  discretion  of  the  military  judge  it  is  determined 
that  the  interests  of  justice  so  require,  declaring  a  mistrial.  This  rule  does  not  preclude  disclosure  of  information 
requited  to  be  disclosed  under  other  provisions  of  these  rules  or  this  Manual. 

Rule  613.  Prior  statements  of  witnesses 

(a)  Examining  witness  concerning  prior  statement.  In  examining  a  witness  concerning  a  prior  statement  made 
by  the  witness,  whether  written  or  not,  the  statement  need  not  be  shown  nor  its  contents  disclosed  to  opposing 
counsel. 

(b)  Extrinsic  evidence  of  prior  inconsistent  statement  of  witness.  Extrinsic  evidence  of  a  prior  inconsistent  statement 
by  a  witness  is  not  admissible  unless  the  witness  is  afforded  an  opportunity  to  explain  or  deny  the  same  and  the 
opposite  party  is  afforded  an  opportunity  to  interrogate  the  witness  thereon,  or  the  interests  of  justice  otherwise 
require.  This  provision  docs  not  apply  to  admissions  of  a  party-opponent  as  defined  in  Mil.  R.  Evid.  801(d)(2). 

Rule  614.  Calling  and  Interrogation  of  witneases  by  the  court-martial 

(a)  Calling  by  the  court-martial.  The  military  judge  may.  sua  sponte,  or  at  the  request  of  the  members  or  the 
suggestion  of  a  party,  call  witnesses,  and  all  parties  are  entitled  to  cross-examine  witnesses  thus  called.  When 
the  members  wish  to  call  or  recall  a  witness,  the  military  judge  shall  determine  whether  it  is  appropriate  to  do 
so  under  these  rules  or  this  Manual. 

(b)  Interrogation  by  the  court-martial.  The  military  judge  or  members  may  interrogate  witnesses,  whether  called 
by  the  military  judge,  the  members,  or  a  party.  Members  shall  submit  their  questions  to  the  military  judge  in 
writing  so  that  a  ruling  may  be  made  on  the  propriety  of  the  questions  or  the  course  of  questioning  and  so  that 
questions  may  be  asked  on  behalf  of  the  court  by  the  military  judge  in  a  form  acceptable  to  the  military  judge. 
When  a  witness  who  has  not  testified  previously  is  called  by  the  military  judge  or  the  members,  the  military 
judge  may  conduct  the  direct  examination  or  may  assign  the  responsibility  to  counsel  for  any  party. 

(c)  Objections.  Objections  to  the  calling  of  witnesses  by  the  military  judge  or  the  members  or  to  the  interrogation 
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by  the  military  judge  or  the  members  may  be  made  at  the  time  or  at  the  next  available  opp<irtunity  when  the 
members  are  not  present. 

Rule  615.  Exclusion  of  witnesses 

At  the  request  of  the  prosecution  or  defense  the  military  judge  shall  order  witnesses  excluded  so  that  they 
cannot  hear  the  testimony  of  other  witnesses,  and  the  military'  judge  may  make  the  order  sua  sponte.  This  rule 
does  not  authorize  exclusion  of  (1)  the  accused,  or  (2)  a  member  of  an  armed  service  or  an  employee  of  the 
United  States  designated  as  representative  of  the  United  States  by  the  trial  counsel .  or  ( 3 )  a  person  whose  presence 
is  shown  by  a  party  to  be  essential  to  the  presentation  of  the  party’s  case. 

Section  VI/.  OPINIONS  AND  EXPERT  TESTIMONY 

Rule  701.  Opinion  testimony  by  lay  witnesses 

If  the  witness  is  not  testifying  as  an  expert,  the  testimony  of  the  witness  in  the  form  of  opinions  or  inference 
is  limited  to  tho.se  opinions  o'  'nferences  which  are  (a)  rationally  based  on  the  perception  of  the  witness  and  (b) 
helpful  to  a  clear  understanding  of  the  testimony  of  the  witness  of  the  determination  of  a  fact  in  issue. 

Rule  702.  Testimony  by  experts 

If  scientific,  technical,  or  other  specialized  knowledge  will  assist  the  trier  of  fact  to  understand  the  evidence 
or  to  determine  a  fact  in  issue,  a  witness  qualified  as  an  expert  by  knowledge,  skill,  experience,  training,  or 
education,  may  testify  thereto  in  the  form  of  an  opinion  or  otherwise. 


% 


Rule  703.  Bases  of  opinion  testimony  by  experts 

The  facts  or  data  in  the  particular  case  upon  which  an  expert  bases  an  opinion  or  inference  may  be  those 
perceived  by  or  made  known  to  the  expert,  at  or  before  the  hearing.  If  of  a  type  reasonably  relied  upon  by 
experts  in  the  particular  field  in  forming  opinions  or  inferences  upon  the  subject,  the  facts  or  data  need  not  be 
admissible  in  evidence. 

Rule  704.  Opinion  on  ultimate  issue 

Testimony  in  the  form  of  an  opinion  or  inference  othenvj.se  admissible  is  not  objectionable  because  it  embraces 
an  ultimate  issue  to  be  decided  by  the  trier  of  fact. 

Rule  705.  Disclosure  of  facts  or  data  underlying  expert  opinion 

The  expert  may  testify  in  terms  of  opinion  or  inference  and  give  the  expert's  reasons  therefore  without  prior 
disclosure  of  the  underlying  facts  or  data,  unless  the  military  judge  requires  otherwise.  The  expert  may  in  any 
event  be  required  to  disclose  the  underlying  facts  or  data  on  cross-examination. 

Rule  706.  Court  appointed  experts 

(a)  Appoinimeni  and  compensation.  The  trial  counsel,  the  defense  counsel,  and  the  court-martial  have  equal 
opportunity  to  obtain  expert  witnesses  under  Article  46.  The  employment  and  compensation  of  expert  witnesses 
is  governed  by  R.C.M.  703. 

(b)  Disclosure  of  employment.  In  the  exercise  of  discretion,  the  military  judge  may  authorize  disclosure  to  the 
members  of  the  fact  that  the  military  judge  called  an  expert  witness. 

(c)  Accused’s  experts  of  own  selection.  Nothing  in  this  rule  limits  the  accused  in  calling  expert  witnesses  of  the 
accused's  own  selection  and  at  the  accused's  own  expense. 

Section  VIII.  HEARSAY 

Rule  801.  Definitions 

The  following  definitions  apply  under  this  section; 

(a)  Statement.  A  "statement”  is  (1)  an  oral  or  written  assertion  or  (2)  nonverbal  conduct  of  a  person,  if  it  is 
intended  by  the  person  as  a  assertion. 

(b)  Declarant.  A  “declarant"  is  a  person  who  makes  a  statement. 

(c)  Hearsay.  "Hearsay”  is  a  statement,  other  than  the  one  made  by  the  declarant  while  testifying  at  the  trial  or 
hearing,  offered  in  evidence  to  prove  the  truth  of  the  matter  asserted. 

(d)  Statements  which  are  not  hearsay.  A  statement  is  not  hearsay  if: 
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( 1 )  Prior  statement  hy  witness.  The  dcelaruni  tCNtit'ies  al  the  trial  or  hearing  and  is  suhjeet  to  eross-evamination 
concerning  the  statement,  and  the  statement  is  tA)  inconsistent  with  the  declarant's  testimony,  and  vsas  given 
under  oath  subject  to  the  penalty  ol  perjury  at  a  trial,  hearing,  or  other  priKceding.  or  in  a  deposition,  or  iB) 
consistent  with  the  declarant’s  testimony  and  is  ottered  to  rebut  an  express  or  implied  charge  against  the  declarant 
of  recent  fabrication  or  improper  inlluence  or  motive,  or  tC)  one  of  identification  of  a  person  made  after  perceiving 
the  person;  or 

(2)  Admission  hy  party -opponent .  The  statement  is  offered  against  a  party  and  is  (A)  the  party's  own 
statement  in  either  the  party’s  individual  or  representative  capacity,  or  (B)  a  statement  of  which  the  party  has 
manifested  the  party's  adoption  or  belief  in  its  truth,  or  (C»  a  statement  hy  a  person  aiithori/ed  by  the  party  to 
make  a  statement  concerning  the  subject,  or  (D)  a  statement  by  the  party's  agent  or  servant  concerning  a  matter 
within  the  scope  of  the  agency  or  employment  of  the  agent  or  servant,  made  during  the  existence  of  the  relationship, 
or  (E)  a  statement  by  a  co-conspirator  of  a  party  during  the  course  and  in  furtherance  ot  the  conspiracy. 

Rule  802.  Hearsay  rule 

Hearsay  is  not  admissible  except  as  provided  by  these  rules  or  by  any  Act  of  Congress  applicable  in  trials  by 
court-martial. 

Rule  803.  Hearsay  exceptions;  availability  of  declarant  immaterial 

The  following  are  not  excluded  by  the  hearsay  rule,  even  though  the  declarant  is  available  as  a  w  itness: 

( 1 )  Present  sense  impression.  A  statement  describing  or  explaining  an  event  or  condition  made  while  declarant 
was  perceiving  the  event  or  condition  or  immediately  thereafter. 

(2)  Excited  utterance.  A  statement  relating  to  a  startling  event  or  condition  made  while  the  declarant  was 
under  the  stress  of  excitement  caused  by  the  event  or  condition. 

(3)  Then  existing  mental,  emotional,  or  physical  condition.  A  statement  of  the  declarant’s  then  existing 
state  of  mind,  emotion,  sensation,  or  physical  condition  (such  as  intent,  plan,  motive,  design,  mental  feeling, 
pain,  and  bodily  health),  but  not  including  a  statement  of  memory  or  belief  to  prove  the  fact  remembered  or 
believed  unless  it  relates  to  the  execution.  revtKation.  identification,  or  terms  of  declarant's  will. 

(4)  Statements  for  purposes  of  medical  diagnosis  or  treatment.  Statements  made  for  purposes  of  medical 
diagnosis  or  treatment  and  described  medical  history,  or  past  or  present  symptoms,  pain,  or  sensation,  or  the 
inception  or  general  character  of  the  cause  or  external  source  thereof  insofar  as  reasonably  pertinent  to  diagnosis 
or  treatment. 

(5)  Recorded  recollection.  A  memorandum  or  record  concerning  a  matter  about  which  a  witness  once  had 
knowledge  but  now  has  insufficient  recollection  to  enable  the  witness  to  testify  fully  and  accurately,  shown  to 
have  been  made  or  adopted  by  the  witness  when  the  matter  was  fresh  in  the  w  itness's  memory  and  to  reflect 
that  knowledge  correctly.  If  admitted,  the  memorandum  or  record  may  be  read  into  evidence,  but  may  not  itself 
be  received  as  an  exhibit  unless  offered  by  an  adverse  party. 

(6)  Records  of  regularly  conducted  activity.  A  memorandum,  report,  record,  or  data  ctimpilation.  in  any 
form,  of  acts,  events,  conditions,  opinions,  or  diagnoses,  made  at  or  near  the  time  by.  or  from  information 
transmitted  by,  a  person  with  knowledge,  if  kept  in  the  course  of  a  regularly  conducted  business  activity,  and 
if  it  was  the  regular  practice  of  that  business  activity  to  make  the  memorandum,  report,  record,  or  data  compilation, 
all  as  shown  by  the  testimony  of  the  custodian  or  other  qualified  witness,  unless  the  source  of  information  or 
the  method  or  circumstances  of  preparation  indicate  lack  of  trustworthiness.  The  term  "business"  as  used  in 
this  paragraph  includes  the  armed  forces,  a  business,  institution,  association,  profession,  occupation,  and  calling 
of  every  kind,  whether  or  not  conducted  for  profit.  Among  those  memoranda,  reports,  records,  or  data  compilations 
normally  admissible  pursuant  to  this  paragraph  are  enlistment  papers,  physical  examination  papers,  outline-figure 
and  fingerprint  cards,  forensic  laboratory  reports,  chain  of  cusuxJy  diKUments.  morning  reports  and  other 
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personnel  accountability  documents,  service  records,  officer  and  enlisted  qualification  records,  logs,  unit  personnel 
diaries,  individual  equipment  records,  daily  strength  records  of  prisoners,  and  rosters  of  prisoners. 

(7)  Absence  of  entry  in  records  kept  in  accordance  with  the  provisions  of  paragraph  (6).  Evidence  that  a 
matter  is  not  included  in  the  memoranda,  reports,  records,  or  data  compilations,  in  any  form,  kept  in  accordance 
with  the  provisions  of  paragraph  (6),  to  prove  the  nonoccurrence  or  nonexistence  of  the  matter,  if  the  matter 
was  of  a  kind  of  which  a  memorandum,  report,  record,  or  data  compilation  was  regularly  made  and  preserved, 
unless  the  sources  of  information  or  other  circumstances  indicate  lack  of  trustworthiness. 


(8)  Public  records  and  reports.  Records,  reports,  statements,  or  data  compilations,  in  any  form,  of  public 
office  or  agencies,  setting  forth  (A)  the  activities  of  the  office  or  agency,  or  (B)  matters  observed  pursuant  to 
duty  imposed  by  law  as  to  which  matters  there  was  a  duty  to  report,  excluding,  however,  matters  observed  by 
police  officers  and  other  personnel  acting  in  a  law  enforcement  capacity,  or  (C)  against  the  government,  factual 
findings  resulting  from  an  investigation  made  pursuant  to  authority  granted  by  law.  unless  the  sources  of 
information  or  other  circumstances  indicate  lack  of  trustworthiness.  Notwithstanding  (B).  the  following  are 
admissible  under  this  paragraph  as  a  record  of  a  fact  or  event  if  made  by  a  person  within  the  scope  of  the  person's 
official  duties  and  those  duties  included  a  duty  to  know  or  to  ascertain  through  appropriate  and  trustworthy 
channels  of  information  the  truth  of  the  fact  or  event  and  to  record  such  fact  or  event;  enlistment  papers,  physical 
examination  papers,  outline  figure  and  fingerprint  cards,  forensic  laboratory  reports,  chain  of  custody  documents, 
morning  reports  and  other  personnel  accountability  documents,  service  records,  officer  and  enlisted  qualification 
records,  records  of  court-martial  convictions,  logs,  unit  personnel  diaries,  individual  equipment  records,  guard 
reports,  daily  strength  records  of  prisoners,  and  rosters  of  prisoners. 

(9)  Records  of  vital  statistics.  Records  or  data  compilations,  in  any  form,  of  births,  fetal  deaths,  deaths,  or 
marriages,  if  the  report  thereof  was  made  to  a  public  office  pursuant  to  requirements  of  law. 

(10)  Absence  of  public  record  or  entry.  To  prove  the  absence  of  a  record,  report,  statement,  or  data 
compilation  in  any  form,  or  the  nonoccurrence  or  nonexistence  of  a  matter  of  which  a  record,  report,  statement, 
or  data  compilation,  in  any  form,  was  regularly  made  and  preserved  by  a  public  office  or  agency,  evidence  in 
the  form  of  a  certification  in  accordance  with  Mil.  R.  Evid.  902,  or  testimony,  that  diligent  search  failed  to 
disclose  the  record,  report,  statement,  or  data  compilation,  or  entry. 

(11)  Records  of  religious  organizations.  Statements  of  births,  marriages,  divorces,  deaths,  legitimacy, 
ancestry,  relationship  by  blood  or  marriage,  or  other  similar  facts  of  personal  or  family  history  contained  in  a 
regularly  kept  record  of  a  religious  organization. 

(12)  Marriage,  baptismal,  and  similar  certificates.  Statements  of  fact  obtained  in  a  certificate  that  the  maker 
performed  a  marriage  or  other  ceremony  or  administered  a  sacrament,  made  by  a  clergyman,  public  official,  or 
other  person  authorized  by  the  rules  or  practices  of  a  religious  organization  or  by  law  to  perform  the  act  certified, 
and  purporting  to  have  been  issued  at  the  time  of  the  act  or  within  a  time  thereafter. 

(13)  Family  records.  Statements  of  facts  concerning  personal  or  family  history  contained  in  family  Bibles, 
genealogies,  charts,  engravings  on  rings,  inscription  on  family  portraits,  engravings  on  urns,  crypts,  or  tombstones, 
or  the  like. 

(14)  Records  of  documents  affecting  an  interest  in  property.  The  record  of  a  document  purporting  to  establish 
or  affect  an  interest  in  property,  as  proof  of  the  content  of  the  original  recorded  document  and  its  execution  and 
delivery  by  each  person  by  whom  it  purports  to  have  been  executed,  if  the  record  is  a  record  of  a  public  office 
and  an  applicable  statute  authorizes  the  recording  of  documents  of  that  kind  in  that  office. 

(15)  Statements  in  documents  affecting  an  interest  in  property.  A  statement  contained  in  a  document 
purporting  to  establish  or  affect  an  interest  in  property  if  the  matter  stated  was  relevant  to  the  purpose  of  the 
document,  unless  dealings  with  the  property  since  the  document  was  made  have  been  inconsistent  with  the  truth 
of  the  statement  or  the  purport  of  the  document. 

(16)  Statements  in  ancient  documents.  Statements  in  a  document  in  existence  twenty  years  or  more  the 
authenticity  of  which  is  established. 

(17)  Market  reports,  commercial  publications.  Market  quotations,  tabulations,  directories,  lists  (including 
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government  price  lists),  or  other  published  compilations  generally  used  and  relied  upon  by  the  public  or  by 
persons  in  particular  occupations, 

( 18)  Learned  treatises.  To  the  extent  called  to  the  attention  of  an  expert  witness  upon  cross-examination  or 
relied  upon  by  the  expert  in  direct  examination,  statements  contained  in  published  treatises,  periodicals,  or 
pamphlets  on  a  subject  of  history,  medicine  or  other  science  or  art.  c.stablished  as  a  reliable  authority  by  the 
testimony  or  admission  of  the  w  itness  or  by  other  expert  testimony  or  by  judicial  notice.  If  admitted,  the  statements 
may  be  read  into  evidence  but  may  not  be  received  as  exhibits. 

(19)  Reputation  concerning  personal  or  family  history.  Reputation  among  members  of  the  person's  I'amily 
by  blood,  adoption,  or  marriage,  or  among  the  person’s  assiKiates.  or  in  the  community,  concerning  the  person's 
birth,  adoption,  marriage,  divorce,  death,  legitimacy,  relationship  by  blood,  adoption,  or  marriage,  ancestry  ,  or 
other  similar  fact  of  the  person's  personal  or  family  history. 

(20)  Reputation  concerning  boundaries  or  general  history.  Reputation  in  a  community,  arising  before  the 
controversy,  as  to  boundaries  of  or  customs  affecting  lands  in  the  community,  and  reputation  as  to  events  of 
general  history  important  to  the  community  or  State  or  nation  in  which  located. 

(21)  Reputation  as  to  character.  Reputation  of  a  person  s  character  among  the  person's  associates  or  in  the 
community. 

(22)  Judgment  of  previous  conviction.  Evidence  of  a  final  judgment,  entered  after  a  trial  or  upon  a  plea  of 
guilty  (but  not  upon  a  plea  of  nolo  contendere),  adjudging  a  person  guilty  of  a  crime  punishable  by  death, 
dishonorable  discharge,  or  imprisonment  in  excess  of  one  year,  to  prove  any  fact  essential  to  sustain  the  judgment, 
but  not  including,  when  offered  by  the  Government  for  purposes  other  than  impeachment,  judgments  against 
persons  other  than  the  accused.  The  pendency  of  an  appeal  may  be  shown  but  does  not  affect  admissibility.  In 
determining  whether  a  crime  tried  by  court-martial  was  punishable  by  death,  dishonorable  discharge,  or  impris¬ 
onment  in  excess  of  one  year,  the  maximum  punishment  prescribed  by  the  President  under  Article  56  at  the  time 
of  the  conviction  apphes  without  regard  to  whether  the  case  was  tried  by  general,  special,  or  summary  court- 
martial. 

(23)  Judgment  as  to  personal,  family  or  general  history,  or  boundaries.  Judgments  as  proof  of  matters  of 
personal,  family,  or  general  history,  or  boundaries  essential  to  the  judgment,  if  the  same  would  be  provable  by 
evidence  of  reputation. 

(24)  Other  exceptions.  A  statement  not  specifically  covered  by  any  of  the  foregoing  exceptions  but  having 
equivalent  circumstantial  guarantees  of  trustworthiness,  if  the  court  determines  that  (A)  the  statement  is  offered 
as  evidence  of  a  material  fact;  (B)  the  statement  is  more  probative  on  the  point  for  which  it  is  offered  than  any 
other  evidence  which  the  proponent  can  procure  through  reasonable  efforts;  and  (C)  the  general  purposes  of  these 
rules  and  the  interests  of  ju.stice  will  best  be  served  by  admission  of  the  statement  into  evidence.  However,  a 
statement  may  not  be  admitted  under  this  exception  unless  the  proponent  of  it  makes  known  to  the  adverse  party 
sufficiently  in  advance  of  the  trial  or  hearing  to  provide  the  adverse  party  with  a  fair  opportunity  to  prepare  to 
meet  it.  the  intention  to  offer  the  statement  and  the  particulars  of  it,  including  the  name  and  address  of  the 
declarant. 

Rule  804.  Hearsay  exceptions;  declarant  unavailable 

(a)  Definitions  of  unavailability.  "Unavailability  as  a  witness"  includes  situations  in  which  the  declarant — 

( 1 )  is  exempted  by  ruling  of  the  military  judge  on  the  ground  of  privilege  from  testifying  concerning  the 
subject  matter  of  the  declarant's  statement;  or 

(2)  persists  in  refusing  to  testify  concerning  the  subject  matter  of  the  declarant's  statement  despite  an  order 
of  the  military  judge  to  do  so.  or 

(3)  testifies  to  a  lack  of  memory  of  the  subject  matter  of  the  declarant's  statement;  or 

(4)  is  unable  to  be  present  or  to  testify  at  the  hearing  because  of  death  or  then  existing  physical  or  mental 
illness  or  infirmity;  or 

(5)  is  absent  from  the  hearing  and  the  proponent  of  the  declarant's  statement  has  been  unable  to  procure 
the  declarant's  attendence  (or  in  the  case  of  a  hearsay  exception  under  subdivision  (b)(2),  (3),  or  (4),  the  declarant  s 
attendance  or  testimony)  by  process  or  other  reasonable  means;  or 
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(6)  is  unavailable  within  the  meaning  of  Article  49(d)(2). 

A  declarant  is  not  unavailable  as  a  witness  if  the  declarant's  exemption,  refusal,  claim  or  lack  of  memory, 
inability,  or  absence  is  due  to  the  procurement  or  wrongdoing  of  the  proponent  of  the  declarant's  statement  of 
the  purpose  of  preventing  the  witness  from  attending  or  testifying. 

(b)  Hearsay  exceptions.  The  following  are  not  excluded  by  the  hearsay  rule  if  the  declarant  is  unavailable  as  a 
witness. 

( 1 )  Former  te.stimony.  Testimony  given  as  a  witness  at  another  hearing  of  the  same  or  different  prcKeeding, 
or  in  a  depositon  taken  in  compliance  with  law  in  the  course  of  the  same  or  another  proceeding,  if  the  party 
against  whom  the  testimony  is  now  offered  had  an  opportunity  and  similar  motive  to  develop  the  testimony  by 
direct,  cross,  or  redirect  examination.  A  record  of  testimony  given  before  courts-martial,  courts  of  inquiry, 
military  commissions,  other  military  tribunals,  and  before  proceedings  pursuant  to  or  equivalent  to  tho.se  required 
by  Article  32  is  admissible  under  this  subdivision  if  such  a  record  is  a  verbatim  record.  This  paragraph  is  subject 
to  the  limitations  set  forth  in  Articles  49  and  50. 

(2)  Statement  under  belief  of  impendinf>  death.  In  a  prosecution  for  homicide  or  for  any  offense  resulting 
in  the  death  of  the  alleged  victim,  a  statement  made  by  a  declarant  while  believing  that  the  declarant’s  death 
was  imminent,  concerning  the  cause  or  circumstances  of  what  the  declarant  believed  to  be  the  declarant's 
impending  death. 

(3)  Statement  against  interest.  A  statement  which  was  at  the  time  of  its  making  so  far  contrary  to  the 
declarant’s  pecuniary  or  propriety  interest,  or  so  far  tended  to  subject  the  declarant  to  civil  or  criminal  liability, 
or  to  render  invalid  a  claim  by  the  declarant  against  another,  that  a  reasonable  person  in  the  position  of  the 
declarant  would  not  have  made  the  statement  unless  the  person  believed  it  to  be  true.  A  statement  tending  to 
expose  the  declarant  to  criminal  liability  and  offered  to  exculpate  the  accused  is  not  admissible  unless  corroborating 
circumstances  clearly  indicate  the  trustworthiness  of  the  statement. 

(4)  Statement  of  personal  or  family  history.  (A)  A  statement  concerning  the  declarant's  own  birth,  adoption, 
marriage,  divorce,  legitimacy,  relationship  by  blood,  adoption,  or  marriage,  ancestry,  or  other  similar  fact  of 
personal  or  family  history,  even  though  declarant  had  no  means  of  acquiring  personal  knowledge  of  the  matter 
stated;  or  (B)  a  statement  concerning  the  foregoing  matters,  and  death  also,  of  another  person,  if  the  declarant 
was  related  to  the  other  by  blood,  adoption,  or  marriage  was  so  intimately  associated  with  the  other's  family  as 
to  be  likely  to  have  accurate  information  concerning  the  matter  declared. 

(5)  Other  exceptions.  A  statement  not  specifically  covered  by  any  of  the  foregoing  exceptions  but  having 
equivalent  circumstantial  guarantees  of  trustworthiness,  if  the  military  judge  determines  that  (A)  the  statement 
is  offered  as  evidence  of  a  material  fact:  (B)  the  statement  is  more  probative  of  the  point  for  which  it  is  offered 
than  any  other  evidence  which  the  proponent  can  procure  through  reasonable  efforts;  and  (C)  the  general  purposes 
of  these  rules  and  the  interest  of  justice  will  best  be  served  by  admission  of  the  statement  into  evidence.  However, 
a  statement  may  not  be  admitted  under  this  exception  unless  the  proponent  of  its  makes  known  to  the  adverse 
party  sufficiently  in  advance  of  the  trial  or  hearing  to  provide  the  adverse  party  with  a  fair  opportunity  to  prepare 
to  meet  it,  the  intention  to  offer  the  statement  and  the  particulars  of  it.  including  the  name  and  address  of  the 
declarant. 

Rule  805.  Hearsay  within  hearsay 
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Hearsay  included  within  hearsay  is  not  excluded  under  the  hearsay  rule  if  each  part  of  the  combined  statements 
conforms  with  an  exception  to  the  hearsay  rule  provided  in  these  rules. 

Rule  806.  Attacking  and  supporting  credibility  of  declarant 

When  a  hearsay  statement,  or  a  statement  defined  in  Mil.  R.  Evid.  801(d)(2)(C).  (D),  or  (E).  has  been  admitted 
in  evidence,  the  credibility  of  the  declarant  may  be  attacked,  and  if  attacked  may  be  supported,  by  any  evidence 
which  would  be  admissible  for  those  purposes  if  declarant  had  testified  as  a  witness.  Evidence  of  a  statement 
or  conduct  by  the  declarant  at  any  time,  inconsistent  with  the  declarant  s  hearsay  statement,  is  not  subject  to 
any  requirement  that  the  declarant  may  have  been  afforded  an  opportunity  to  deny  or  explain.  If  the  party  against 
whom  a  hearsay  statement  has  been  admitted  calls  the  declarant  as  a  witness,  the  party  is  entitled  to  examine 
the  declarant  on  the  statement  as  if  under  cross-examination. 
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Seciiim  IX.  ALTHEMICATIO.XAM)  nnSlIUCATlOX 

Rule  901.  Requirement  of  authentication  or  identification 

(a)  General  provision.  The  requirement  of  authentication  or  identification  as  a  condition  precedent  t()  admissibility 
is  satisfied  by  evidence  sufficient  to  support  a  finding  that  the  matter  in  question  is  what  its  proponent  claims. 

(b)  Illustrations.  By  way  of  illustration  only,  and  not  by  way  of  limitation,  the  following  are  examples  of 
authentication  or  identification  conforming  with  the  requirements  of  this  rule: 

(1)  Testimony  of  witness  with  knowledge.  Testimony  that  a  matter  is  w  hat  it  is  claimed  to  be. 

(2)  Nonexpert  opinion  on  handwriting.  Nonexpert  opinion  as  to  the  genuineness  of  handwriting,  based  upon 
familiarity  not  acquired  for  purposes  of  the  litigation. 

(3)  Comparison  hy  trier  or  e.xpert  witness.  Comparison  by  the  trier  of  fact  or  b\  expert  witnesses  with 
specimens  which  have  been  authenticated. 


(4)  Distinctive  characteristics  and  the  like.  Appearance,  contents,  substance,  internal  patterns,  or  other 
distinctive  characteristics,  taken  in  conjunction  with  circumstances. 

(5)  Voice  identification.  Identification  of  a  voice,  whether  heard  firsthand  or  through  mechanical  or  electronic 
transmission  or  recording,  by  opinion  based  upon  hearing  the  voice  at  any  time  under  circumstances  connecting  it 
with  the  alleged  speaker. 

(6)  Telephone  conversations .  Telephone  conversations,  by  evidence  that  a  call  was  made  to  the  number 
assigned  at  the  time  by  the  telephone  company  to  a  particular  persons  or  business,  if  (A)  in  the  case  of  a  person, 
circumstances,  including  self-identification,  show  the  person  answering  to  be  the  one  called,  or  (B)  in  the  case 
of  a  business,  the  call  was  made  to  a  place  of  business  and  the  conversation  related  to  business  reasonably 
transacted  over  the  telephone. 

(7)  Public  records  or  reports.  Evidence  that  a  writing  authorized  by  law  to  be  recorded  or  filed  and  in  fact 
recorded  or  filed  in  a  public  office,  or  a  purported  public  record,  report,  statement,  or  data  compilation,  in  any 
form,  is  from  the  public  office  where  items  of  this  nature  are  kept. 

(8)  Ancient  documents  or  data  compilation.  Evidence  that  a  document  or  data  compilation,  in  any  form. 
(A)  is  in  such  condition  as  to  create  no  suspicion  concerning  its  authenticity.  (B)  was  in  place  where  it.  if 
authentic,  would  likely  be,  and  (C)  has  been  in  existence  20  years  or  more  at  the  time  it  is  offered. 

(9)  Process  or  system.  Evidence  describing  a  process  or  sy.stem  used  to  produce  a  result  and  showing  that 
the  process  or  system  produces  an  accurate  result. 

(10)  Methods  provided  by  statute  or  rule.  Any  method  of  authentication  or  identification  provided  by  Act 
of  Congress,  by  rules  prescribed  by  the  Supreme  Court  pursuant  to  statutory  authority,  or  by  applicable  regulations 
prescribed  pursuant  to  statutory  authority. 

Rule  902.  Self<authentication 

Extrinsic  evidence  of  authenticity  as  a  condition  precedent  to  admissibility  is  not  required  with  respect  to  the 
following; 

(1)  Domestic  public  documents  under  .seal.  A  document  bearing  a  seal  purporting  to  be  that  of  the  United 
States,  or  any  State,  district.  Commonwealth,  territory,  or  insular  possession  thereof,  or  the  Panama  Canal  Zone, 
or  the  Trust  Territory  of  the  Pacific  Islands,  or  of  a  political  subdivision,  department,  officer,  or  agency  thereof, 
and  a  signature  purporting  to  be  an  attestation  or  exception. 

(2)  Domestic  public  documents  not  under  .seal.  A  document  purporting  to  bear  the  signature  in  the  official 
capacity  of  an  officer  or  employee  of  any  entity  included  in  paragraph  (1)  hereof,  having  no  seal,  if  a  public 
officer  having  a  seal  and  having  official  duties  in  the  district  or  political  subdivision  of  the  officer  or  employee 
certifies  under  seal  that  the  signer  has  the  official  capacity  and  that  the  signature  is  genuine. 
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(3)  Foreign  public  documents.  A  document  purporting  to  be  executed  or  attested  in  an  official  capacity  by 
a  person  authorized  by  the  laws  of  a  foreign  country  to  make  the  execution  or  attestation,  and  accompanied  by 
a  final  certification  as  to  the  genuineness  of  the  signature  and  official  position  (A)  of  the  executing  or  attesting 
person,  or  (B)  of  any  foreign  official  whose  certificate  of  genuineness  of  signature  and  official  position  relates 
to  the  execution  or  attestation  or  is  in  a  chain  of  certificates  of  genuineness  of  signature  and  official  position 
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relating  to  the  execution  of  attestation.  A  final  certification  may  be  made  by  a  secretary  of  embassy  or  legation, 
coun-sul  genera),  consul,  vice  consul,  or  consular  agent  of  the  United  States,  or  a  diplomatic  or  consular  olficial 
of  the  foreign  country  assigned  or  accredited  to  the  United  States.  II  reasonable  opportunity  has  been  given  to 
all  parties  to  investigate  the  authenticity  and  accuracy  of  official  documents,  the  court  may .  for  gixid  cause 
shown,  order  that  they  be  treated  as  presumptively  authentic  without  final  certification  or  permit  them  to  be 
evidenced  by  an  attested  summary  with  or  without  final  certification. 

(4)  Certified  copies  of  public  records.  A  copy  of  an  official  record  or  repon  of  entry  therein,  or  of  a 
document  authorized  by  law  to  be  recorded  or  filed  and  actually  recorded  or  filed  in  a  public  office,  including 
data  compilations  in  any  form,  certified  as  correct  by  the  custodian  or  other  person  authorized  to  make  the 
certification,  by  certificate  complying  with  paragraphs  (I),  (2),  or  (.^)  of  this  rule  or  complying  with  any  Act  til 
Congress,  rule  prescribed  by  the  Supreme  Court  pursuant  to  statutory  authority,  or  an  applicable  regulation 
prescribed  pursuant  to  statutory  authority. 

(4a)  Documents  or  records  of  the  United  Suites  accompanied  bv  attestini;  certificates.  Document‘d  or  records 
kept  under  the  authority  of  the  United  States  by  any  department,  bureau,  agency  ,  office,  or  cour  of  when 
attached  to  or  accompanied  by  an  attesting  certificate  of  the  custtxlian  of  the  document  or  record  hout  further 
authentication. 

(5)  Official  publications.  Books,  pamphlets,  or  other  publications  purponing  to  be  issued  by  ic  authority. 

(6)  Newspapers  and  periodicals.  Printed  materials  purporting  to  be  newspapers  or  periodic  ’■ 

(7)  Trade  inscriptions  and  the  like.  Inscriptions,  signs,  tags  or  labels  purporting  to  have  been  affixed  in  the 
course  of  business  and  indicating  ownership,  control,  or  origin. 

(8)  Acknowledged  documents.  Documents  accompanied  by  a  certificate  of  acknowledgement  executed  in 
the  manner  provided  by  law  by  a  notary  public  or  other  officer  authorized  by  law  to  take  acknowledgements. 

(9)  Commercial  paper  and  related  documents.  Commercial  paper,  signatures  thereon,  and  documents  relating 
thereto  to  the  extent  provided  by  general  commercial  law. 

(10)  Presumptions  under  Acts  of  Congress  and  regulations.  Any  signature,  document,  or  other  matter 
declared  by  Act  of  Congress  or  by  applicable  regulation  prescribed  pursuant  to  statutory  authority  to  be  pres¬ 
umptively  or  prima  facie  genuine  or  authentic. 

Rule  903.  Subscribing  witness’  testimony  unnecessary 

The  testimony  of  a  subscribing  witness  is  not  necessary  to  authenticate  a  writing  unless  required  by  the  laws 
of  the  jurisdiction  whose  laws  govern  the  validity  of  the  writing. 

Section  X.  CONTENTS  OF  WRITINGS.  RECORDINGS.  AND  PHOTOGRAPHS 

Rule  1001.  Definitions 

For  purposes  of  this  section  the  following  definitions  are  applicable: 

(1)  Writings  and  recordings.  "Writings”  and  "recordings"  consist  of  letters,  words,  or  numbers,  or  their 
equivalent,  set  down  by  handwriting,  typewriting,  printing,  photostating,  photographing,  magnetic  impulse, 
mechanical  or  electronic  recording,  or  other  form  of  data  compilation. 

(2)  Photographs.  "Photographs"  include  still  photographs.  X-ray  films,  video  tapes,  and  motion  pictures. 

(3)  Original.  An  "original"  of  a  writing  or  recording  is  the  writing  or  recording  itself  or  any  counterpart 
intended  to  have  the  same  effect  by  a  person  executing  or  issuing  it.  An  "original"  of  a  photograph  includes 
the  negative  or  any  print  therefrom.  If  data  are  stored  in  a  computer  or  similar  device,  any  printout  or  other 
output  readable  by  sight,  shown  to  reflect  the  data  accurately,  is  an  "original." 

(4)  Duplicate.  A  "duplicate"  is  a  counterpart  produced  by  the  same  impression  as  the  original,  or  from  the 
same  matrix,  or  by  means  of  photography,  including  enlargements  and  miniatures,  or  by  mechanical  or  electronic 
rerecording,  or  by  chemical  reproduction,  or  by  other  equivalent  techniques  which  accurately  reproduce  the  original. 
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Rule  1002.  Requirement  of  an  original 

To  prove  the  content  of  a  writing,  recording,  or  photograph,  the  original  writing,  recording,  or  photograph  is 
required,  except  as  otherwise  provided  in  these  rules,  this  Manual,  or  by  Act  of  Congress. 

Rule  1003.  Admissibility  of  duplicates 

A  duplicate  is  admissible  to  the  .same  extent  as  an  original  unless  ( 1)  a  genuine  question  is  raised  as  to  the 
authenticity  of  the  original  or  (2)  in  the  circumstances  it  would  be  unfair  to  admit  the  duplicate  in  lieu  of  the 
original. 

Rule  1004.  Admissibility  of  other  evidence  of  contents 

The  original  is  not  required,  and  other  evidence  of  the  contents  of  a  writing,  recording,  or  photograph  is 
admissible  if; 

(1)  Originals  lost  or  destroyed.  All  originals  are  lost  or  have  been  destroyed,  unless  the  proponent  lost  or 
destroyed  them  in  bad  faith;  or 

(2)  Original  not  obtainable.  No  original  can  be  obtained  by  any  available  judicial  process  or  procedure;  or 

(3)  Original  in  possession  of  opponent.  At  a  time  when  an  original  was  under  the  control  of  the  party  against 
whom  offered,  the  party  was  put  on  notice,  by  the  pleadings  or  otherwise,  that  the  contents  would  be  a  subject 
of  proof  at  the  hearing,  and  the  party  does  not  produce  the  original  at  the  hearing;  or 

(4)  Collateral  matters.  The  writing,  recording,  or  photograph  is  not  closely  related  to  a  controlling  issue. 

Rule  1005.  Public  records 

The  contents  of  an  offvcial  record,  or  of  a  document  authorized  to  be  recorded  or  filed  and  actually  recorded 
or  filed,  including  data  compilations  in  any  form,  if  otherwise  admissible,  may  be  proved  by  copy,  certified  as 
correct  or  attested  to  in  accorance  with  Mil.  R.  Evid.  902  or  testified  to  be  correct  by  a  witness  who  has  compared 
it  with  the  original.  If  a  copy  which  complies  with  the  foregoing  cannot  be  obtained  by  the  exercise  of  reasonable 
diligence,  then  other  evidence  of  the  contents  may  be  given. 

Rule  1006.  Summaries 

The  contents  of  voluminous  writings,  recordings,  or  photographs  which  cannot  conveniently  be  examined  in 
court  may  be  presented  in  the  form  of  a  chart,  summary,  or  calculation.  The  originals,  or  duplicates,  shall  be 
made  available  for  examination  or  copying,  or  both,  by  other  parties  at  rea.sonable  time  and  place.  The  military 
judge  may  order  that  they  be  produced  in  court. 

Rule  1007.  Testimony  or  written  admission  of  party 

Contents  of  writings,  recordings,  or  photographs  may  be  proved  by  the  testimony  or  deposition  of  the  party 
against  whom  offered  or  by  the  party's  written  admission,  without  accounting  for  the  nonproduction  of  the 
original. 

Rule  1008.  Functions  of  military  judge  and  members 

When  the  admissibility  of  other  evidence  of  contents  of  writings,  recordings,  or  photographs  under  these  rules 
depends  upon  the  fulfillment  of  a  condition  of  fact,  the  question  whether  the  condition  has  been  fulfilled  is 
ordinarily  for  the  military  judge  to  determine  in  accordance  with  the  provisions  of  Mil.  R.  Evid.  104.  However, 
when  an  issue  is  raised  (a)  whether  the  as.serted  writing  ever  existed,  or  (b)  whether  another  writing,  recording, 
or  photograph  produced  at  trial  is  the  original,  or  (c)  whether  other  evidence  of  contents  correctly  reflects  the 
contents,  the  issue  is  for  the  trier  of  fact  to  determine  as  in  the  ca,se  of  other  issues  of  fact. 
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Section  XI.  MISCELLANEOUS  RULES 

Rule  1101.  Applicability  of  rules 

(a)  Rules  applicable.  Except  as  otherwise  provided  in  this  Manual,  these  rules  apply  generally  to  all  courts- 
martial,  including  summary  courts-martial;  to  proceedings  pursuant  to  Article  39(a);  to  limited  factfinding  pro¬ 
ceedings  ordered  on  review;  to  proceedings  in  revision;  and  to  contempt  proceedings  except  those  in  which  the 
judge  may  act  summarily. 

(b)  Rules  of  privilege.  The  rules  with  respect  to  privileges  in  Section  111  and  V  apply  at  all  stages  of  all  actions, 
cases,  and  proceedings. 

(c)  Rules  relaxed.  The  application  of  these  rules  may  be  relaxed  in  sentencing  proceedings  as  provided  under 
R.C.M.  1001  and  otherwise  as  provided  in  this  Manual. 

(d)  Rules  inapplicable.  These  rules  (other  than  with  respect  to  privileges)  do  not  apply  in  investigative  hearings 
pursuant  to  Article  32;  proceedings  for  vacation  of  suspension  of  sentence  pursuant  to  Article  72;  proceedings 
for  search  authorizations;  proceedings  involving  pretrial  restraint;  and  in  other  proceedings  authorized  under  the 
code  or  this  Manual  and  not  listed  in  subdivision  (a). 

Rule  1102.  Amendments 

Amendments  to  the  Federal  Rules  of  Evidence  shall  apply  to  the  Military  Rules  of  Evidence  180  days  after 
the  effective  date  of  such  amendments  unless  action  to  the  contrary  is  taken  by  the  President. 

Rule  1103.  Title 

These  rules  may  be  known  and  cited  as  the  Military  Rules  of  Evidence. 
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Introductory  Discussion 

Paragraphs  1  and  2  discuss  the  two  articles  of  the  code  that  are  located  in  the  punitive  article  subchapter 
of  the  code,  but  which  are  not  punitive  as  such:  Article  77,  principals;  and  Article  79,  lesser  included  offenses. 

R.C.M.  307  prescribes  rules  for  preferral  of  charges.  The  discussion  under  that  rule  explains  how  to  allege 
violations  under  the  code  using  the  format  of  charge  and  specification. 

Beginning  with  paragraph  3,  the  punitive  articles  of  the  code  are  discussed  using  the  following  sequence: 

a.  Text  of  the  article 

b.  Elements  of  the  offense  or  offenses 

c.  Explanation 

d.  Lesser  included  offenses 

e.  Maximum  punishment 

f.  Sample  specifications 

The  prescriptions  of  maximum  punishments  in  subparagraph  e  of  each  paragraph  of  this  part  must  be  read 
in  conjunction  with  R.C.M.  1003,  which  prescribes  additional  punishments  that  may  be  available  and  additional 
limitations  on  punishments.  The  sample  specifications  provided  in  subparagraph  f  of  each  paragraph  in  this  part 
are  guides.  The  specifications  may  be  varied  in  form  and  content  as  necessary.  See  R.C.M.  307  for  additional 
guidance. 

1.  Article  77— Principals 

a.  Text. 

“Any  person  punishable  under  this  chapter  who — 

(1)  commits  an  offense  punishable  by  this  chapter,  or  aids,  abets,  counsels,  commands,  or  procures 
its  commission;  or 

(2)  causes  an  act  to  be  done  which  if  directly  performed  by  him  would  be  punishable  by  this  chapter; 
is  a  principal.” 

b.  Explanation. 

(1)  Purpose.  Article  77  docs  not  define  an  offense.  Its  purpose  is  to  make  clear  that  a  person  need  not 
personally  perform  the  acts  necessary  to  constitute  an  offense  to  be  guilty  of  it.  A  person  who  aids,  abets, 
counsels,  commands,  or  procures  the  commission  of  an  offense,  or  who  causes  an  act  to  be  done  which,  if  done 
by  that  person  directly,  would  be  an  offense  is  equally  guilty  of  the  offense  as  one  who  commits  it  directly,  and 
may  be  punished  to  the  same  extent. 

Article  77  eliminates  the  common  law  distinctions  between  principal  in  the  first  degree  (“perpetrator”); 
principal  in  the  second  degree  (one  who  aids,  counsels,  commands,  or  encourages  the  commission  of  an  offense 
and  who  is  present  at  the  scene  of  the  crime — commonly  known  as  an  “aider  and  abettor”);  and  accessory 
before  the  fact  (one  who  aids,  counsels,  commands,  or  encourages  the  commission  of  an  offense  and  who  is  not 
present  at  the  scene  of  the  crime).  All  of  these  are  now  “principals.” 

(2)  Who  may  be  liable  for  an  offense. 

(a)  Perpetrator.  A  perpetrator  is  one  who  actually  commits  the  offense,  either  by  the  perpetrator’s 
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own  hand,  or  by  causing  an  offense  to  be  committed  by  knowingly  or  intentionally  inducing  or  setting  in  motion 
acts  by  an  animate  or  inanimate  agency  or  instrumentality  which  result  in  the  commission  of  an  offense  For 
example,  a  person  who  knowingly  conceals  contraband  drugs  in  an  automobile,  and  then  induces  another  person, 
who  is  unaware  and  has  no  reason  to  know  of  the  presence  of  drugs,  to  drive  the  automobile  onto  a  military 
installation,  is,  although  not  present  in  the  automobile,  guilty  of  wrongful  introduction  of  drugs  onto  a  military 
installation.  (On  these  facts,  the  driver  would  be  guilty  of  no  crime.)  Similarly,  if,  upon  orders  of  a  superior,  a 
soldier  shot  a  person  who  appeared  to  the  soldier  to  be  an  enemy,  but  was  known  to  the  superior  as  a  friend, 
the  superior  would  be  guilty  of  murder  (but  the  soldier  would  be  guilty  of  no  offense). 

(b)  Other  Parties.  If  one  is  not  a  perpetrator,  to  be  guilty  of  an  offense  committed  by  the  perpetrator, 
the  person  must: 

(i)  Assist,  encourage,  advise,  instigate,  counsel,  command,  or  procure  another  to  commit, 
or  assist,  encourage,  advise,  counsel,  or  command  another  in  the  commission  of  the  offense;  and 

(ii)  Share  in  the  criminal  purpose  or  design. 

One  who,  without  knowledge  of  the  criminal  venture  or  plan,  unwittingly  encourages  or  renders  assistance 
to  another  in  the  commission  of  an  offense  is  not  guilty  of  a  crime.  See  the  parentheticals  in  the  examples  in 
paragraph  lb(2)(a)  above.  In  some  circumstances,  inaction  may  make  one  liable  as  a  party,  where  there  is  a 
duty  to  act.  If  a  person  (for  example,  a  security  guard)  has  a  duty  to  interfere  in  the  commission  of  an  offense, 
but  does  not  interfere,  that  person  is  a  party  to  the  crime  if  such  noninterference  is  intended  to  and  does  operate 
as  an  aid  or  encouragement  to  the  actual  perpetrator. 

(3)  Presence. 

(a)  Not  necessary.  Presence  at  the  scene  of  the  crime  is  not  necessary  to  make  one  a  party  to  the 
crime  and  liable  as  a  principal.  For  example,  one  who,  knowing  that  a  person  intends  to  shoot  another  person 
and  intending  that  such  an  assault  be  carried  out,  provides  the  person  with  a  pistol,  is  guilty  of  assault  when  the 
offense  is  committed,  even  though  not  present  at  the  scene. 

(b)  Not  sufficient.  Mere  presence  at  the  scene  of  a  crime  docs  not  make  one  a  principal  unless 
the  requirements  of  paragraph  \b{2)(a)  or  (b)  have  been  met. 

(4)  Parties  whose  intent  differs  from  the  perpetrator's.  When  an  offense  charged  requires  proof  of  a 
specific  intent  or  particular  state  of  mind  as  an  element,  the  evidence  must  prove  that  the  accused  had  that  intent 
or  state  of  mind,  whether  the  accused  is  charged  as  a  perpetrator  or  an  “other  party”  to  the  crime.  It  is  possible 
for  a  party  to  have  a  state  of  mind  more  or  less  culpable  than  the  perpetrator  of  the  offense.  In  such  a  case,  the 
party  may  be  guilty  of  a  more  or  less  serious  offense  than  that  committed  by  the  perpetrator.  For  example,  when 
a  homicide  is  committed,  the  perpetrator  may  act  in  the  heat  of  sudden  passion  caused  by  adequate  provocation 
and  be  guilty  of  manslaughter,  while  the  party  who,  without  such  passion,  hands  the  perpetrator  a  weapon  and 
encourages  the  perpetrator  to  kill  the  victim,  would  be  guilty  of  murder.  On  the  other  hand,  if  a  party  assists  a 
perpetrator  in  an  assault  on  a  person  who,  known  only  to  the  perpetrator,  is  an  officer,  the  party  would  be  guilty 
only  of  assault,  while  the  perpetrator  would  be  guilty  of  assault  on  an  officer, 

(5)  Responsibility  for  other  crimes.  A  principal  may  be  convicted  of  crimes  committed  by  another 
principal  if  such  crimes  are  likely  to  result  as  a  natural  and  probable  consequence  of  the  criminal  venture  or 
design.  For  example,  the  accused  who  is  a  party  to  a  burglary  is  guilty  as  a  principal  not  only  of  the  offense  of 
burglary,  but  also,  if  the  perpetrator  kills  an  occupant  in  the  course  of  the  burglary,  of  murder.  (See  also  paragraph 
5  concerning  liability  for  offenses  committed  by  co-conspirators.) 

(6)  Principals  independently  liable.  One  may  be  a  principal,  even  if  the  perpetrator  is  not  identified 
or  prosecuted,  or  is  acquitted. 

(7)  Withdrawal.  A  person  may  withdraw  from  a  common  venture  or  design  and  avoid  liability  for  any 
offenses  committed  after  the  withdrawal.  To  be  effective,  the  withdrawal  must  meet  the  following  requirements: 

(a)  It  must  occur  before  the  offense  is  committed; 

(b)  The  assistance,  encouragement,  advice,  instigation,  counsel,  command,  or  procurement  given 
by  the  person  must  be  effectively  countermanded  or  negated;  and 
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(c)  The  withdrawal  must  be  clearly  communicated  to  the  would-be  perpetrators  or  to  appropriate 
law  enforcement  authorities  in  time  for  the  perpetrators  to  abandon  the  plan  or  for  law  enforcement  authorities 
to  prevent  the  offense. 

2.  Article  79 — Conviction  of  lesser  included  offenses 

a.  Text. 

“An  accused  may  be  found  guilty  of  an  offense  necessarily  included  in  the  offense  charged  or  of  an  attempt 
to  commit  either  the  offense  charged  or  an  offense  necessarily  included  therein." 

b.  Explanation. 

(1)  /n  general.  A  lesser  offense  is  included  in  a  charged  offense  when  the  specification  contains 
allegations  which  either  expressly  or  by  fair  implication  put  the  accused  on  notice  to  be  prepared  to  defend 
against  it  in  addition  to  the  offense  specifically  charged.  This  requirement  of  notice  may  be  met  when: 

(a)  Ail  of  the  elements  of  the  lesser  offense  are  included  in  the  greater  offense,  and  the  common 
elements  are  identical  (for  example,  larceny  as  a  lesser  included  offense  of  robbery); 

(b)  All  of  the  elements  of  the  lesser  offense  arc  included  in  the  greater  offense,  but  one  or  more 
elements  is  legally  less  serious  (for  example,  housebreaking  as  lesser  included  offense  of  burglary);  or 

(c)  All  of  the  elements  of  the  lesser  offense  are  included  and  necessary  parts  of  the  greater  offense, 
but  the  mental  element  is  legally  less  serious  (for  example,  wrongful  appropriation  as  a  lesser  included  offense 
of  larceny). 

The  notice  requirement  may  also  be  met,  depending  on  the  allegations  in  the  specification,  even  though  an 
included  offense  requires  proof  of  an  element  not  required  in  the  offense  charged.  For  example,  assault  with  a 
dangerous  weapon  may  be  included  in  a  robbery. 

(2)  Multiple  lesser  included  offenses.  When  the  offense  charged  is  a  compound  offense  comprising 
two  or  more  included  offenses,  an  accused  may  be  found  guilty  of  any  or  all  of  the  offenses  included  in  the 
offense  charged.  For  example,  robbery  includes  both  larceny  and  assault.  Therefore,  in  a  proper  case,  a  court- 
martial  may  find  an  accused  not  guilty  of  robbery,  but  guilty  of  wrongful  appropriation  and  assault. 

(3)  Findings  of  guilty  to  a  lesser  included  offense.  A  court-martial  may  find  an  accused  not  guilty  of 
the  offense  charged,  but  guilty  of  a  lesser  included  offense  by  the  process  of  exception  and  substitution.  The 
court-martial  may  except  (that  is,  delete)  the  words  in  the  specification  that  pertain  to  the  offense  charged  and, 
if  necessary,  substitute  language  appropriate  to  the  lesser  included  offense.  For  example,  the  accused  is  charged 
with  murder  in  violation  of  Article  1 18,  but  found  guilty  of  voluntary  manslaughter  in  violation  of  Article  119. 
Such  a  finding  may  be  worded  as  follows: 

Of  the  Specification:  Guilty,  except  the  word  “murder,”  substituting  therefor  the  words  “willfully 
and  unlawfully  kill”;  of  the  excepted  word,  not  guilty,  of  the  substituted 
words,  guilty. 

Of  the  Charge;  Not  guilty,  but  guilty  of  a  violation  of  Article  1 19. 

If  a  court-martial  finds  an  accused  guilty  of  a  lesser  included  offense,  the  finding  as  to  the  charge  shall  state  a 
violation  of  the  specific  punitive  article  violated  and  not  a  violation  of  Article  79. 

(4)  Specific  lesser  included  offenses.  Specific  lesser  included  offenses,  if  any,  are  listed  for  each  offense 
discussed  in  this  Part,  but  the  lists  are  not  all-inclusive. 

3.  Article  78 — Accessory  sfter  the  fact 

a.  Text. 

“Any  person  subject  to  this  chapter  who,  knowing  that  an  offense  punishable  by  this  chapter  has  been 
committed,  receives,  comforts,  or  assists  the  offender  in  order  to  hinder  or  prevent  his  apprehension,  trial,  or 
punishment  shall  be  punished  as  a  court-martial  may  direct.” 

b.  Elements. 
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(1)  That  an  offense  punishable  by  the  code  was  committed  by  a  certain  person; 

(2)  That  the  accused  knew  that  this  person  had  committed  such  offense; 

(3)  That  thereafter  the  accused  received,  comforted,  or  assisted  the  offender;  and 

(4)  That  the  accused  did  so  for  the  purpose  of  hindering  or  preventing  the  apprehension,  trial,  or 
punishment  of  the  offender. 

c.  Explanation. 

(\)In  general.  The  assistance  given  a  principal  by  an  accessory  after  the  fact  is  not  limited  to  assistance 
designed  to  effect  the  escape  or  concealment  of  the  principal,  but  also  includes  acts  performed  to  conceal  the 
commission  of  the  offense  by  the  principal  (for  example,  by  concealing  evidence  of  the  offense). 

(2)  Failure  to  report  offense.  The  mere  failure  to  report  a  known  offense  will  not  make  one  an  accessory 
after  the  fact.  Such  failure  may  violate  a  general  order  or  regulation,  however,  and  thus  constitute  an  offense 
under  Article  92.  See  paragraph  16.  If  the  offense  involved  is  a  serious  offense,  failure  to  report  it  may  constitute 
the  offense  of  misprision  of  a  serious  offense,  under  Article  134.  See  paragraph  95. 

(3)  Offense  punishable  by  the  code.  The  term  “offense  punishable  by  this  chapter”  in  the  text  of  the 
article  means  any  offense  described  in  the  code. 

(4)  Status  of  principal.  The  principal  who  commined  the  offense  in  question  need  not  be  subject  to 
the  code,  but  the  offense  committed  must  be  punishable  by  the  code. 

(5)  Conviction  or  acquittal  of  principal.  The  prosecution  must  prove  that  a  principal  committed  the 
offense  to  which  the  accused  is  allegedly  an  accessory  after  the  fact.  However,  evidence  of  the  conviction  or 
acquittal  of  the  principal  in  a  separate  trial  is  not  admissible  to  show  that  the  principal  did  or  did  not  commit 
the  offense.  Furthermore,  an  accused  may  be  convicted  as  an  accessory  after  the  fact  despite  the  acquittal  in  a 
separate  trial  of  the  principal  whom  the  accused  allegedly  comforted,  received,  or  assisted. 

(6)  Accessory  after  the  fact  not  a  lesser  included  offense.  The  offense  of  being  an  accessory  after  the 
fact  is  not  a  lesser  included  offense  of  the  primary  offense. 

(7)  Actual  knowledge.  Actual  knowledge  is  required  but  may  be  proved  by  circumstantial  evidence. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Any  person  subject  to  the  code  who  is  found  guilty  as  an  accessory  after  the  fact 
to  an  offense  punishable  by  the  code  shall  be  subject  to  the  maximum  punishment  authorized  for  the  principal 
offense,  except  that  in  no  case  shall  the  death  penalty  nor  more  than  one-half  of  the  maximum  confinement 
authorized  for  that  offense  be  adjudged,  nor  shall  the  period  of  confinement  exceed  10  years  in  any  case,  including 
offenses  for  which  life  imprisonment  may  be  adjudged. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  knowing  that  (at/on  board — location),  on  or  about 

_ 19 _ _ _ ^ _ had  committed  an  offense  punishable  by  the  Uniform  Code  of  Military 

Justice,  to  wit: _ _  did,  (at/on  board — location)  (subject-matter  jurisdiction  data,  if  required),  on 

or  about _ 19 _ _  in  order  to  (hinder)  (prevent)  the  (apprehension)  (trial)  (punishment)  of  the 

said _ _  (receive)  (comfort)  (assist)  the  said _ by _ 


4.  Article  80— Attempts 

a.  Text. 

“(a)  An  act,  done  with  specific  intent  to  commit  an  offense  under  this  chapter,  amounting  to  more  than 
mere  preparation  and  tending,  even  though  failing,  to  effect  its  commission,  is  an  attempt  to  commit  that 
offense. 

(b)  Any  person  subject  to  this  chapter  who  attempts  to  commit  any  offense  punishable  by  this  chapter  shall 
be  punished  as  a  court-martial  may  direct,  unless  otherwise  specifically  prescribed. 
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(c)  Any  person  subject  to  this  chapter  may  be  convicted  of  an  attempt  to  commit  an  offense  although  it 
appears  on  the  trial  that  the  offense  was  consummated.” 

b.  Elements. 

(1)  That  the  accused  did  a  certain  overt  act; 

(2)  That  the  act  was  done  with  the  specific  intent  to  commit  a  certain  offense  under  the  code; 

(3)  That  the  act  amounted  to  more  than  mere  preparation;  and 

(4)  That  the  act  apparently  tended  to  effect  the  commission  of  the  intended  offense. 

c.  Explanation. 

(1) ln  general.  To  constitute  an  attempt  there  must  be  a  specific  intent  to  commit  the  offense  accompanied 
by  an  overt  act  which  directly  tends  to  accomplish  the  unlawful  purpose. 

(2)  More  than  preparation.  Preparation  consists  of  devising  or  arranging  the  means  or  measures 
necessary  for  the  commission  of  the  offense.  The  overt  act  required  goes  beyond  preparatory  steps  and  is  a  direct 
movement  toward  the  commission  of  the  offense.  For  example,  a  purchase  of  matches  with  the  intent  to  bum  a 
haystack  is  not  an  attempt  to  commit  arson,  but  it  is  an  attempt  to  commit  arson  to  apply  a  burning  match  to  a 
haystack,  even  if  no  fire  results.  The  overt  act  need  not  be  the  last  act  essential  to  the  consummation  of  the 
offense.  For  example,  an  accused  could  commit  an  overt  act,  and  then  voluntarily  decide  not  to  go  through  with 
the  intended  offense.  An  attempt  would  nevertheless  have  been  committed,  for  the  combination  of  a  specific 
intent  to  commit  an  offense,  plus  the  commission  of  an  overt  act  directly  tending  to  accomplish  it,  constitutes 
the  offense  of  attempt.  Failure  to  complete  the  offense,  whatever  the  cause,  is  not  a  defense. 

(3)  Factual  impossibility.  A  person  who  purposely  engages  in  conduct  which  would  constitute  the 
offense  if  the  attendant  circumstances  were  as  that  person  believed  them  to  be  is  guilty  of  an  attempt.  For 
example,  if  A,  without  justification  or  excuse  and  with  intent  to  kill  B,  points  a  gun  at  B  and  pulls  the  trigger, 
A  is  guilty  of  attempt  to  murder,  even  though,  unknown  to  A,  the  gun  is  defective  and  will  not  fire.  Similarly, 
a  person  who  teaches  into  the  pocket  of  another  with  the  intent  to  steal  that  person’s  billfold  is  guilty  of  an 
attempt  to  commit  larceny,  even  though  the  pocket  is  empty. 

(4)  Solicitation.  Soliciting  another  to  commit  an  offense  does  not  constitute  an  attempt.  See  paragraph 
6  for  a  discussion  of  Article  82,  solicitation. 

(5)  Attempts  not  under  Article  80.  While  most  attempts  should  be  charged  under  Article  80,  the  following 
attempts  are  specifically  addressed  by  some  other  article,  and  should  be  charged  accordingly; 

(a)  Article  85 — desertion 

(b)  Article  94 — mutiny  or  sedition 

(c)  Article  100 — subordinate  compelling 

(d)  Article  104 — aiding  the  enemy 

(e)  Article  128 — assault 

(6)  Regulations.  An  attempt  to  commit  conduct  which  would  violate  a  lawful  general  order  or  regulation 
under  Article  92  (see  paragraph  16)  should  be  charged  under  Article  80.  It  is  not  necessary  in  such  cases  to 
prove  that  the  accused  intended  to  violate  the  order  or  regulation,  but  it  must  be  proved  that  the  accused  intended 
to  commit  the  prohibited  conduct. 

d.  Lesser  included  offenses.  If  the  accused  is  charged  with  an  attempt  under  Article  80,  and  the  offense 
attempted  has  a  lesser  included  offense,  then  the  offense  of  attempting  to  commit  the  lesser  included  offense 
would  ordinarily  be  a  lesser  included  offense  to  the  charge  of  attempt.  For  example,  if  an  accused  was  charged 
with  attempted  larceny,  the  offense  of  attempted  wrongful  appropriation  would  be  a  lesser  included  offense, 
although  it,  like  the  attempted  larceny,  would  be  a  violation  of  Article  80. 

c.  Maximum  punishment.  Any  person  subject  to  the  code  who  is  found  guilty  of  an  attempt  under  Article 
80  to  commit  any  offense  punishable  by  the  code  shall  be  subject  to  the  same  maximum  punishment  authorized 
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for  the  commission  of  the  offense  attempted,  except  that  in  no  case  shall  the  death  penalty  or  confinement 
exceeding  20  years  be  adjudged. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data)  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  attempt  to  (describe  offense  with  sufficient  detail 

to  include  expressly  or  by  necessary  implication  every  element). 

5.  Article  81 — Conspiracy 

a.  Text. 

■‘Any  person  subject  to  this  chapter  who  conspires  with  any  other  person  to  commit  an  offen.se  under  this 
chapter  shall,  if  one  or  more  of  the  conspirators  does  an  act  to  effect  the  object  of  the  conspiracy,  be  punished 
as  a  court-martial  may  direct.” 

b.  Elements. 

(1)  That  the  accused  entered  into  an  agreement  with  one  or  more  persons  to  commit  an  offense  under 
the  code;  and 

(2)  That,  while  the  agreement  continued  to  exist,  and  while  the  accu.sed  remained  a  party  to  the 
agreement,  the  accused  or  at  least  one  of  the  co-conspirators  performed  an  overt  act  for  the  purpose  of  bringing 
about  the  object  of  the  conspiracy. 

c.  Explanation. 

(1)  Co-conspirators.  Two  or  more  persons  are  required  in  order  to  have  a  conspiracy.  Knowledge  of 
the  identity  of  co-conspirators  and  their  particular  connection  with  the  criminal  purpose  need  not  be  established. 
The  accused  must  be  subject  to  the  code,  but  the  other  co-conspirators  need  not  be.  A  person  may  be  guilty  of 
conspiracy  although  incapable  of  committing  the  intended  offense.  For  example,  a  bedridden  conspirator  may 
knowingly  furnish  the  car  to  be  used  in  a  robbery .  The  joining  of  another  conspirator  after  the  conspiracy  has 
been  established  does  not  create  a  new  conspiracy  or  affect  the  status  of  the  other  conspirators.  However,  the 
conspirator  who  joined  an  existing  conspiracy  can  be  convicted  of  this  offense  only  if.  at  or  after  the  time  of 
joining  the  conspiracy,  an  overt  act  in  furtherance  of  the  object  of  the  agreement  is  committed. 

(2)  Agreement.  The  agreement  in  a  conspiracy  need  not  be  in  any  particular  form  or  manifested  in  any 
formal  words.  It  is  sufficient  if  the  minds  of  the  parties  arrive  at  a  common  understanding  to  accomplish  the 
object  of  the  conspiracy,  and  this  may  be  shown  by  the  conduct  of  the  parties.  The  agreement  need  not  state 
the  means  by  which  the  conspiracy  is  to  be  accomplished  or  what  part  each  conspirator  is  to  play. 

(3)  Object  of  the  agreement.  The  object  of  the  agreement  must,  at  least  in  part,  involve  the  commission 
of  one  or  more  offenses  under  the  code.  An  agreement  to  commit  several  offenses  is  ordinarily  but  a  single 
conspiracy.  Some  offenses  require  two  or  more  culpable  actors  acting  in  concert.  There  can  be  no  conspiracy 
where  the  agreement  exists  only  between  the  persons  necessary  to  commit  such  an  offense.  Examples  include 
dueling,  bigamy,  incest,  adultery,  and  bribery. 

(4)  Overt  act. 

(a)  The  overt  act  must  be  independent  of  the  agreement  to  commit  the  offense;  must  take  place 
at  the  time  of  or  after  the  agreement;  must  be  done  by  one  or  more  of  the  conspirators,  but  not  necessarily  the 
accused;  and  must  be  done  to  effectuate  the  object  of  the  agreement. 

(b)  The  overt  act  need  not  be  in  itself  criminal,  but  it  must  be  a  manifestation  that  the  agreement 
is  being  executed.  Although  committing  the  intended  offense  may  constitute  the  overt  act.  it  is  not  essential  that 
the  object  offense  be  committed.  Any  overt  act  is  enough,  no  matter  how  preliminary  or  preparatory  in  nature, 
as  long  as  it  is  a  manifestation  that  the  agreement  is  being  executed. 

(c)  An  overt  act  by  one  conspirator  becomes  the  act  of  all  without  any  new  agreement  specifically 
directed  to  that  act  and  each  conspirator  is  equally  guilty  even  though  each  docs  not  participate  in.  or  have 
knowledge  of,  all  of  the  details  of  the  execution  of  the  conspiracy. 
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(5)  Liability  for  offenses.  Each  conspirator  is  liable  for  all  offenses  committed  pursuant  to  the  conspiracy 
by  any  of  the  co-conspirators  while  the  conspiracy  continues  and  the  person  remains  a  party  to  it. 

(6)  Withdrawal.  A  party  to  the  conspiracy  who  abandons  or  withdraws  from  the  agreement  to  commit 
the  offense  before  the  commission  of  an  overt  act  by  any  conspirator  is  not  guilty  of  conspiracy.  An  effective 
withdrawal  or  abandonment  must  consist  of  affirmative  conduct  which  is  wholly  inconsistent  with  adherence  to 
the  unlawful  agreement  and  which  shows  that  the  party  has  severed  all  connection  with  the  conspiracy  .  A 
conspirator  who  effectively  abandons  or  withdraws  trom  the  conspiracy  after  the  performance  of  an  overt  act  by 
one  of  the  conspirators  remains  guilty  of  conspiracy  and  of  any  offenses  committed  pursuant  to  the  conspiracy 
up  to  the  time  of  the  abandonment  or  withdrawal.  However,  a  person  who  has  abandoned  or  withdrawn  from 
the  conspiracy  is  not  liable  for  offenses  committed  thereafter  by  the  remaining  conspirators.  The  withdrawal  of 
a  conspirator  from  the  conspiracy  does  not  affect  the  status  of  the  remaining  members. 

(7)  Factual  impossibility.  It  is  not  a  defense  that  the  means  adopted  by  the  conspirators  to  achieve  their 
object,  if  apparently  adapted  to  that  end,  were  actually  not  capable  of  success,  or  that  the  conspirators  were  not 
physically  able  to  accomplish  their  intended  object. 

(8)  Conspiracy  as  a  separate  offense.  A  conspiracy  to  commit  an  offense  is  a  separate  and  distinct 
offense  from  the  offense  which  is  the  object  of  the  conspiracy,  and  both  the  conspiracy  and  the  consummated 
offense  which  was  its  object  may  be  charged,  tried,  and  punished.  The  commission  of  the  intended  offense  may 
also  constitute  the  overt  act  which  is  an  element  of  the  conspiracy  to  commit  that  offense. 

(9)  Special  conspiracies  under  Article  134.  The  United  States  Code  prohibits  conspiracies  to  commit 
certain  specific  offenses  which  do  not  require  an  overt  act.  These  conspiracies  should  be  charged  under  Article 
134.  Examples  include  conspiracies  to  impede  or  injure  any  Federal  officer  in  the  discharge  of  duties  under  18 
U.S.C.  §  372,  conspiracies  against  civil  rights  under  18  U.S.C.  §  241,  and  certain  drug  conspiracies  under  21 
U.S.C.  §  846.  See  paragraph  60d4)(c)(ii). 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Any  person  subject  to  the  code  who  is  found  guilty  of  conspiracy  shall  be  subject 
to  the  maximum  punishment  authorized  for  the  offense  which  is  the  object  of  the  conspiracy,  except  that  in  no 
case  shall  the  death  penalty  be  imposed. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  conspire  with - (and _ ) 

to  commit  an  offense  under  the  Uniform  Code  of  Military  Justice,  to  wit;  (larceny  of - -  of  a  value  of 

(about)  $ _ _  the  property  of _ ),  and  in  order  to  effect  the  object  of  the  conspiracy  the 

said _ (and _ )  did - 

6.  Article  82— Solicitation 

a.  Text. 

“(a)  Any  person  subject  to  this  chapter  who  solicits  or  advises  another  or  others  to  desert  in  violation  of 
section  885  of  this  title  (Article  85)  or  mutiny  in  violation  of  section  894  of  this  title  (Article  94)  shall,  if  the 
offense  solicited  or  advised  is  attempted  or  committed,  be  punished  with  the  punishment  provided  for  the 
commission  of  the  offense,  but,  if  the  offense  solicited  or  advised  is  not  committed  or  attempted,  he  shall  be 
punished  as  a  court-martial  may  direct. 

(b)  Any  person  subject  to  this  chapter  who  solicits  or  advises  another  or  others  to  commit  an  act  of  misbehavior 
before  the  enemy  in  violation  of  section  899  of  this  title  (Article  99)  or  sedition  in  violation  of  section  894  of 
this  title  (Article  94)  shall,  if  the  offense  solicited  or  advised  is  committed,  be  punished  with  the  punishment 
provided  for  the  commission  of  the  offense,  but,  if  the  offense  solicited  or  advised  is  not  committed,  he  shall 
be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

( 1 )  That  the  accused  solicited  or  advised  a  certain  person  or  persons  to  commit  any  of  the  four  offenses 
named  in  Article  82;  and 

(2)  That  the  accused  did  so  with  the  intent  that  the  offense  actually  be  committed. 

(Note:  If  the  offense  solicited  or  advised  was  attempted  or  committed,  add  the  following  element) 
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(?)  That  the  olt'ense  solieited  or  adviseil  was  (eonimiltcd)  (altempted)  as  the  pn'xiniate  result  of  the 
solicitation. 

c.  Explanaiion. 

( 1)  hisHintinwous  offense.  The  offense  is  complete  when  a  solicitation  is  made  or  advice  is  given  with 
the  specific  wrongful  intent  to  inlluence  another  or  others  to  commit  any  of  the  four  offenses  named  in  Article 
82.  It  is  not  necessary  that  the  person  or  persons  solicited  or  advised  agree  to  or  act  upon  the  solicitation  or 
advice. 

(2)  Form  of  solieiuition.  Solicitation  may  be  by  means  other  than  word  of  mouth  or  writing.  Any  act 
or  conduct  which  reasonably  may  be  construed  as  a  serious  request  or  ad\  ice  to  commit  t'ne  of  the  four  offenses 
named  in  Article  82  may  constitute  solicitation.  It  is  not  necessary  that  the  accused  act  alone  in  the  solicitation 
or  in  the  advising;  the  accused  may  act  through  other  persons  in  committing  this  oflensc. 

(3)  Solieit(iti(>ns  in  violation  of  Artiele  134.  Solicitation  to  commit  offenses  other  than  violations  of 
the  four  offense  named  in  Article  82  may  be  charged  as  violations  of  Article  134.  See  paragraph  105.  However, 
some  offenses  require,  as  an  element  of  proof,  some  act  of  solicitation  by  the  accused.  These  offenses  are 
separate  and  distinct  from  solicitations  under  Articles  82  and  134.  When  the  accused's  act  of  solicitation 
constitutes,  by  itself,  a  separate  offense,  the  accused  should  be  charged  with  that  separate,  distinct  offense— for 
example,  pandering  (.see  paragraph  47)  and  obstruction  of  justice  (.vee  paragraph  %)  in  violation  of  Article  134. 

d.  Le.sser  included  offen.se.  Article  80 — attempts 

e.  Maximum  punishment.  If  the  offense  solicited  or  advised  is  committed  or  ( in  the  case  of  soliciting  desertion 
or  mutiny)  attempted,  then  the  accused  shall  be  punished  with  the  punishment  provided  for  the  commission  of 
the  offense  solicited  or  advised.  If  the  offense  solicited  or  advised  is  not  committed  or  (in  the  case  of  soliciting 
desertion  or  mutiny)  attempted,  then  the  following  punishment  may  be  imposed; 

(1)  To  desert — Dishonorable  discharge,  forfeiture  of  ail  pay  and  allowances,  and  confinement  for  3 

years. 

(2)  To  mutiny — Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  10 

years. 

(.3)  To  commit  an  act  of  misbehavior  before  the  enemy — Dishonorable  discharge,  forfeiture  of  all  pay 
and  allowances,  and  confinement  for  10  years. 

(4)  To  commit  an  act  of  sedition — Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  10  years. 

f.  Sample  specifications. 

( 1)  For  .soliciting  desertion  I  Article  85)  or  mutiny  (Article  94). 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about _ 

19 _ _  (a  time  of  war)  by  (here  state  the  manner  and  form  of  solicitation  or  advice),  (solicit)  (advise) _ 

(and _ )  to  (desert  in  violation  of  Article  85)  (mutiny  in  violation  of  Article  94)  \Note:  If  the  offense 

.solicited  or  advised  is  attempted  or  committed,  add  the  following  at  the  end  of  the  .specification:\  and,  as  a  result 

of  such  (solicitation)  (advice),  (he  offense  (solicited)  (advised)  was.  on  or  about - 19 _  . 

(at/on  board — liKation).  (attempted)  (committed)  by - (and - ). 

(2)  For  .soliciting  an  act  of  misbehavior  before  the  enemy  (Article  99)  or  sedition  (Article  94). 

In  that _ (personal  jurisdiction  data)  did.  (at/on  board — location),  on  or  about _ 

19 _  .  (a  time  of  war)  by  (here  state  the  manner  and  form  of  solicitation  or  advice),  (solicit)  (advise). 

_ (and _ )  to  commit  (an  act  of  misbehavior  betbre  the  enemy  in  violation  of  Article  99) 

(sedition  in  violation  of  Article  94)  [Note.  If  the  offense  .solicited  or  advised  is  committed,  add  the  following  at  the 
end  of  the  .specification:]  and,  as  a  result  of  such  (solicitation)  (advice),  the  offense  (solicited)  (advised)  was.  on  or 
about _ 19 _  ,  (at.WMt  brvard — UKUtion).  committed  by _ (and _ ). 

7.  Article  83— Fraudulent  enlistment,  appointment,  or  separation 

a.  Text. 

"Any  person  whi> — 

( I)  prtKures  his  own  enlistment  or  appointment  in  the  armed  forces  by  know  ingly  false  representation 
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or  deliberate  concealment  as  to  his  qualifications  for  that  enlistment  or  appointment  and  receives  pas  or  allovsances 
thereunder;  or 

(2)  procures  his  own  separation  from  the  armed  forces  by  knowingly  false  representation  or  deliberate 
concealment  as  to  his  eligibility  for  that  separation; 

shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

(1)  Fraudulent  enlistment  or  appointment. 

(a)  That  the  accused  was  enlisted  or  appointed  in  an  armed  force; 

(b)  That  the  accused  knowingly  misrepresented  or  deliberately  concealed  a  certain  material  fact 
or  facts  regarding  qualifications  of  the  accused  for  enlistment  or  appointment; 

(c)  That  the  accused's  enlistment  or  appointment  was  obtained  or  procured  by  that  knowingly 
false  representation  or  deliberate  concealment;  and 

(d)  That  under  this  enlistment  or  appointment  the  accused  received  pay  or  allowances  or  both. 

(2)  Fraudulent  separation. 

(a)  That  the  accused  was  separated  from  an  armed  force; 

(b)  That  the  accused  knowingly  misrepresented  or  deliberately  concealed  a  certain  material  fact 
or  facts  about  the  accused’s  eligibility  for  separation;  and 

(c)  That  the  accused’s  separation  was  obtained  or  procured  by  that  knowingly  false  representation 
or  deliberate  concealment. 

c.  Explanation. 

{\)ln  general.  A  fraudulent  enlistment,  appointment,  or  separation  is  one  procured  by  either  a  knowingly 
false  representation  as  to  any  of  the  qualifications  or  disqualifications  prescribed  by  law,  regulation,  or  orders 
for  the  specific  enlistment,  appointment,  or  separation,  or  a  deliberate  concealment  as  to  any  of  those  disqual¬ 
ifications.  Matters  that  may  be  material  to  an  enlistment,  appointment,  or  separation  include  any  information 
used  by  the  recruiting,  appointing,  or  separating  officer  in  reaching  a  decision  as  to  enlistment,  appointment,  or 
separation  in  any  particular  case,  and  any  information  that  normally  would  have  been  so  considered  had  it  been 
provided  to  that  officer. 

(2)  Receipt  of  pay  or  allowances.  A  member  of  the  armed  forces  who  enlists  or  accepts  an  appointment 
without  being  regularly  separated  from  a  prior  enlistment  or  appointment  should  be  charged  under  Article  83 
only  if  that  member  has  received  pay  or  allowances  under  the  fraudulent  enlistment  or  appointment.  Acceptance 
of  food,  clothing,  shelter,  or  transportation  from  the  government  constitutes  receipt  of  allowances.  However, 
whatever  is  furnished  the  accused  while  in  custody,  confinement,  arrest,  or  other  rcsiraini  pending  trial  for 
fraudulent  enlistment  or  appointment  is  not  considered  an  allowance.  The  receipt  of  pay  or  allowances  may  be 
proved  by  circumstantial  evidence. 

(3)  One  offense.  One  who  procures  one’s  own  enlistment,  appointment,  or  separation  by  several 
misrepresentations  or  concealments  as  to  qualifications  for  the  one  enlistment,  appointment,  or  separation  so 
procured,  commits  only  one  offense  under  Article  83. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment . 

( 1 )  Fraudulent  enlistment  or  appointment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  2  years. 

(2)  Fraudulent  separation.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confine¬ 
ment  for  5  years. 


f.  Sample  .specifications. 
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( 1 )  For  fraudulent  enlistment  or  appointment. 

In  that _ (personal  jurisdiction  data),  did.  (at.  on  board — location),  on  or  about _ 

19 _ by  means  of  (knowingly  false  representations  that  (here  state  the  fact  or  facts  material  to  qualification 

for  enlistment  or  appointment  which  were  represented),  when  in  fact  (here  state  the  true  fact  or  facts)|  (deliberate 
concealment  of  the  fact  that  (here  state  the  fact  or  facts  disqualifying  the  accused  for  enlistment  or  appointment 

which  were  concealed)],  procure  himself/herself  to  be  (enlisted  as  a _ )  (appointed  as  a _ ) 

in  the  (here  state  the  armed  force  in  which  the  accused  procured  the  enlistment  or  appointment),  and  did  thereafter, 
(at/on  board — location),  receive  (pay)  (allowances)  (pay  and  allowances)  under  the  (enlistment)  (appointment) 
so  procured. 

(2)  For  fraudulent  separation. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 _ by  means  of  (knowingly  false  representations  that  (here  state  the  fact  or  facts  material  to  eligibility 

for  separation  which  were  represented),  when  in  fact  (here  state  the  true  fact  or  facts)]  (deliberate  concealment 
of  the  fact  that  (here  state  the  fact  or  facts  concealed  which  made  the  accused  ineligible  for  separation)),  procure 
himself/herself  to  be  separated  from  the  (here  state  the  armed  force  from  which  the  accused  procured  his/her 
separation). 

8.  Article  84— Effecting  unlawful  enlistment,  appointment,  or  separation 

a.  Text. 

“Any  person  subject  to  this  chapter  who  effects  an  enlistment  or  appointment  in  or  a  separation  from  the 
armed  forces  of  any  person  who  is  known  to  him  to  be  ineligible  for  that  enlistment,  appointment,  or  separation 
because  it  is  prohibited  by  law,  regulation,  or  order  shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

(1)  That  the  accused  effected  the  enlistment,  appointment,  or  separation  of  the  person  named; 

(2)  That  this  person  was  ineligible  for  this  enlistment,  appointment,  or  .separation  because  it  was 
prohibited  by  law,  regulation,  or  order;  and 

(3)  That  the  accused  knew  of  the  ineligibility  at  the  time  of  the  enli.stment.  appointment,  or  separation. 

c.  Explanation.  It  must  be  proved  that  the  enlistment,  appointment,  or  separation  was  prohibited  by  law, 
regulation,  or  order  when  effected  and  that  the  accused  then  knew  that  the  person  enlisted,  appointed,  or  separated 
was  ineligible  for  the  enlistment,  appointment,  or  separation. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  5  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 _ _  effect  (the  (enlistment)  (appointment)  of _ as  a _ in  (here  state  the 

armed  force  in  which  the  person  was  enlisted  or  appointed))  (the  separation  of _ from  (here  state 

the  armed  force  from  which  the  person  was  separated)),  then  well  knowing  that  the  said _ was 

ineligible  for  such  (enlistment)  (appointment)  (.separation)  because  (here  state  facts  whereby  the  enlistment, 
appointment,  or  separation  was  prohibited  by  law,  regulation,  or  order). 

9.  Article  85— Desertion 

a.  Text. 

“(a)  Any  member  of  the  armed  forces  who — 

(1)  without  authority  goes  or  remains  absent  from  his  unit,  organization,  or  place  of  duty  with  intent 
to  remain  away  therefrom  permanently; 

(2)  quits  his  unit,  organization,  or  place  of  duty  with  intent  to  avoid  hazardous  duty  or  to  shirk  important 
service;  or 
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(3)  without  being  regularly  separated  from  one  of  the  armed  forces  enlists  or  accepts  an  appointment 
in  the  same  or  another  one  of  the  armed  forces  without  fully  disclosing  the  fact  that  he  has  not  been  regularly 
separated,  or  enters  any  foreign  armed  service  except  when  authorized  by  the  United  States  [Note;  This  provision 
has  been  held  not  to  state  a  separate  offense  by  the  United  States  Court  of  Military  Appeals  in  United  States  v. 
Huff,  7  U.S.C.M.A.  247,  22  C.M.R.  37  (1956)]; 

is  guilty  of  desertion. 

(b)  Any  commissioned  officer  of  the  armed  forces  who,  after  tender  of  his  resignation  and  before 
notice  of  its  acceptance,  quits  his  post  or  proper  duties  without  leave  and  with  intent  to  remain  away  therefrom 
permanently  is  guilty  of  desertion. 

(c)  Any  person  found  guilty  of  desertion  or  attempt  to  desert  shall  be  punished,  if  the  offense  is 
committed  in  time  of  war,  by  death  or  such  other  punishment  as  a  court-martial  may  direct,  but  if  the  desertion 
or  attempt  to  desert  occurs  at  any  other  time,  by  such  punishment,  other  than  death,  as  a  court-martial  may 
direct.” 

b.  Elements. 

(1)  Desertion  with  intent  to  remain  away  permanently. 

(a)  That  the  accused  absented  himself  or  herself  from  his  or  her  unit,  organization,  or  place  of 

duty; 

(b)  That  such  absence  was  without  authority; 

(c)  That  the  accused,  at  the  time  the  absence  began  or  at  some  time  during  the  absence,  intended 
to  remain  away  from  his  or  her  unit,  organization,  or  place  of  duty  permanently;  and 

(d)  That  the  accused  remained  absent  until  the  date  alleged. 

[Note:  If  the  absence  was  terminated  by  apprehension,  add  the  following  element] 

(e)  That  the  accused’s  absence  was  terminated  by  apprehension. 

(2)  Desertion  with  intent  to  avoid  hazardous  duty  or  to  shirk  important  service. 

(a)  That  the  accused  quit  his  or  her  unit,  organization,  or  other  place  of  duty; 

(b)  That  the  accused  did  so  with  the  intent  to  avoid  a  certain  duty  or  shirk  a  certain  service; 

(c)  That  the  duty  to  be  performed  was  hazardous  or  the  service  important; 

(d)  That  the  accused  knew  that  he  or  she  would  be  required  for  such  duty  or  service;  and 

(e)  That  the  accused  remained  absent  until  the  date  alleged. 

(3)  Desertion  before  notice  of  acceptance  of  resignation. 

(a)  That  the  accused  was  a  commissioned  officer  of  an  armed  force  of  the  United  States,  and  had 
tendered  his  or  her  resignation; 

(b)  That  before  he  or  she  received  notice  of  the  acceptance  of  the  resignation,  the  accused  quit 
his  or  her  post  or  proper  duties; 

(c)  That  the  accused  did  so  with  the  intent  to  remain  away  permanently  from  his  or  her  post  or 
proper  duties;  and 

(d)  That  the  accused  remained  absent  until  the  date  alleged. 

[Note:  If  the  absence  was  terminated  by  apprehension,  add  the  following  element] 

(e)  That  the  accused’s  absence  was  terminated  by  apprehension. 

(4)  Attempted  desertion. 

(a)  That  the  accused  did  a  certain  overt  act; 
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(b)  That  the  act  was  done  with  the  specific  intent  to  desert; 

(c)  That  the  act  amounted  to  more  than  mere  preparation;  and 

(d)  That  the  act  apparently  tended  to  effect  the  commission  of  the  offense  of  desertion, 
c.  Explanation. 

(1)  Desertion  with  intent  to  remain  away  permanentl\. 

(a)  In  general.  Desertion  with  inteii:  'o  remain  away  permanently  is  complete  when  the  person 
absents  himself  or  herself  without  authority  from  his  or  her  unit,  organization,  or  place  of  duty,  with  the  intent 
to  remain  away  therefrom  permanently.  A  prompt  repentence  and  return,  while  material  in  extenuation,  is  no 
defense.  It  is  not  necessary  that  the  person  be  absent  entirely  from  military  jurisdiction  and  control. 

(b)  Absence  without  authority — inception,  duration,  termination.  See  paragraph  10c. 

(c)  Intent  to  remain  away  permanently. 

(i)  The  intent  to  remain  away  permanently  from  the  unit,  organization,  or  place  of  duty  may 
be  formed  any  time  during  the  unauthorized  ab.sence.  The  intent  need  not  exist  throughout  the  absence,  or  for 
any  particular  period  of  time,  as  long  as  it  exists  at  some  time  during  the  absence. 

(ii)  The  accused  must  have  intended  to  remain  away  permanently  from  the  unit,  organization, 
or  place  of  duty.  When  the  accused  had  such  an  intent,  it  is  no  defense  that  the  accused  also  intended  to  report 
for  duty  elsewhere,  or  to  enlist  or  accept  an  appointment  in  the  same  or  a  different  armed  force. 

(iii)  The  intent  to  remain  away  permanently  may  be  established  by  circumstantial  evidence. 
Among  the  circumstarKes  from  which  an  inference  may  be  drawn  that  an  accused  intended  to  remain  ab.sent 
permanently  or;  that  the  period  of  absence  was  lengthy;  that  the  accused  attempted  to.  or  did.  dispose  of  uniforms 
or  other  military  property;  that  the  accused  purchased  a  ticket  for  a  distant  point  or  was  arrested,  apprehended,  or 
surrendered  a  considerable  distance  from  the  accused’s  station;  that  the  accused  could  have  conveniently  surrendered 
to  military  control  but  did  not;  that  the  accused  was  dissatisfied  with  the  accused's  unit,  ship,  or  with  military  service; 
that  the  accused  made  remarks  indicating  an  intention  to  desert;  that  the  accused  was  under  charges  or  had  escaped 
from  confinement  at  the  time  of  the  absence;  that  the  accused  made  preparations  indicative  of  an  intent  not  to  return 
(for  example,  financial  arrangements);  or  that  the  accused  enlisted  or  accepted  an  appointment  in  the  same  or  another 
armed  force  without  disclosing  the  fact  that  the  accused  had  not  been  regularly  seperated,  or  entered  any  foreign 
armed  service  without  being  authorized  by  the  United  States.  On  the  other  hand,  the  following  are  included  in  the 
circumstances  which  may  tend  to  negate  an  inferetKe  that  the  accused  intended  to  remain  away  permanently;  previous 
long  and  excellent  service;  that  the  accused  left  valuable  personal  property  in  the  unit  or  on  the  ship;  or  that  the 
accused  was  under  the  influence  of  alcohol  or  drugs  during  the  absence.  These  lists  are  illustrative  only. 

(iv)  Entries  on  documents,  such  as  personnel  accountability  records,  which  administratively 
refer  to  an  accused  as  a  “deserter”  are  not  evidence  of  intent  to  desert. 

(v)  Proof  of,  or  a  plea  of  guilty  to,  and  unauthorized  absence,  even  of  extended  duration, 
does  not,  without  more,  prove  guilt  of  desertation. 

(d)  Effect  of  enlistment  or  appointment  in  the  same  or  a  different  armed  force.  Article  85a(3)  does 
not  state  a  separate  offense.  Rather,  it  is  a  rule  of  evidence  by  which  the  prosecution  may  prove  intent  to  remain 
away  permanently.  Proof  of  an  enlistment  or  acceptance  of  an  appointment  in  a  service  without  disclosing  a 
preexisting  duty  status  in  the  same  or  a  different  service  provides  the  basis  from  which  an  inference  of  intent  to 
permanently  remain  away  from  the  earlier  unit,  organization,  or  place  of  duty  may  be  drawn  Furthermore,  if  a 
person,  without  being  regularly  separated  from  one  of  the  armed  forces,  enlists  or  accepts  an  appointment  in  the 
same  or  another  armed  force,  the  person's  presence  in  the  military  service  under  such  an  enlistment  or  appointment 
is  not  a  return  to  military  control  and  does  not  terminate  any  desertion  or  absence  without  authority  from  the 
earlier  unit  or  organization,  unless  the  facts  of  the  earlier  period  of  service  are  known  to  military  authorities.  If 
a  person,  while  in  desertion,  enlists  or  accepts  an  appointment  in  the  same  or  another  armed  force,  and  deserts 
while  serving  that  enlistment  or  appointment,  the  person  may  be  tried  and  convicted  for  each  desertion. 

(2)  Quitting  unit,  organization,  or  place  of  duty  with  intent  to  avoid  hazardous  duty  or  to  shirk  important 

service. 
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(a)  Hazardous  duty  or  important  sersice.  “Hazardous  duty"  or  “important  service"  may  include 
service  such  as  duty  in  a  combat  or  other  dangerous  area;  embarkation  for  certain  foreign  or  sea  duty;  movement 
to  a  port  of  embarkation  for  that  purpose;  entrainment  for  duty  on  the  border  or  coast  in  time  of  war  or  threatened 
invasion  or  other  disturbances;  strike  or  riot  duty;  or  employment  in  aid  of  the  civil  power,  in,  for  example, 
protecting  property,  or  quelling  or  preventing  disorder  in  times  of  great  public  disaster.  Such  services  as  drill, 
target  practice,  maneuvers,  and  practice  marches  are  not  ordinarily  “hazardous  duty  or  important  service." 
Whether  a  duty  is  hazardous  or  a  service  is  important  depends  upon  the  circumstances  of  the  particular  case, 
and  is  a  question  of  fact  for  the  court-martial  to  decide. 

(b)  Quits.  “Quits”  in  Article  85  means  “goes  absent  without  authority." 

(c)  Actual  knowlege.  Article  85u(2)  requires  proof  that  the  accused  actually  knew  of  the  hazardous 
duty  or  important  service.  Actual  knowledge  may  be  proved  by  circumstantial  evidence. 

(3)  Attempting  to  desert.  Once  the  attempt  is  made,  the  fact  that  the  person  desists,  voluntarily  or 
otherwise,  does  not  cancel  the  offense.  The  offense  is  complete,  for  example,  if  the  person,  intending  to  desert, 
hides  in  an  empty  freight  car  on  a  military  reservation,  intending  to  escape  by  being  taken  away  in  the  car. 
Entering  the  car  with  the  intent  to  desert  is  the  overt  act.  For  a  more  detailed  discussion  of  attempts,  .see  paragraph 
4.  For  an  explanation  concerning  intent  to  remain  away  permanently,  see  subparagraph  9c(l)(c), 

(4)  Prisoner  with  executed  punitive  discharge.  A  prisoner  whose  dismissal  or  dishonorable  or  bad- 
conduct  discharge  has  been  executed  is  not  a  “member  of  the  armed  forces"  within  the  meaning  of  Articles  85 
or  86,  although  the  prisoner  may  still  be  subject  to  military  law  under  Article  2(a)(7).  If  the  facts  warrant,  such 
a  prisoner  could  be  charged  with  escape  from  confinement  under  Article  95  or  an  offense  under  Article  134. 

d.  Lesser  included  offense.  Article  86— absence  without  leave 

e.  Maximum  punishment. 

( 1 )  Completed  or  attempted  desertion  with  intent  to  avoid  hazardous  duty  or  to  shirk  important  service. 
Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  5  years. 

(2)  Other  cases  of  completed  or  attempted  desertion. 

(a)  Terminated  by  apprehension.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  3  years. 

(b)  Terminated  otherwise.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  2  years. 

(3)  In  time  of  war.  Death  or  such  other  punishment  as  a  court-martial  may  direct. 

f.  Sample  specifications. 

(1)  Desertion  with  intent  to  remain  away  permanently. 

In  that _ (personal  jurisdiction  data),  did,  on  or  about - 19 _ _  (a  time  of 

war)  without  authority  and  with  intent  to  remain  away  therefrom  permanently,  absent  himself/herself  from  his/ 

her  (unit)  (organization)  (place  of  duty),  to  wit; _ _  located  at  ( - ),  and  did  remain  so 

absent  in  desertion  until  (he/she  was  apprehended)  on  or  about - 19 - - 

(2)  Desertion  with  intent  to  avoid  hazardous  duty  or  shirk  important  service. 

In  that _ (personal  jurisdiction  data),  did,  on  or  about _ 19 _ _  (a  time  of 

war)  with  intent  to  (avoid  hazardous  duty)  (shirk  important  service),  namely:  - -  quit  his/her 

(unit)  (organization)  (place  of  duty),  to  wit: _ _  located  at  ( - ),  and  did  remain 

so  absent  in  desertion  until  on  or  about - 19 - - 

(3)  Desertion  prior  to  acceptance  of  resignation. 

In  that _ (personal  jurisdiction  data)  having  tendered  his/her  resignation  and  prior  to  due 

notice  of  the  acceptance  of  the  same,  did,  on  or  about - 19 - ,  (a  time  of  war)  without  leave  and 

with  intent  to  remain  away  therefrom  permanently,  quit  his/her  (post)  (proper  duties),  to  wit: - , 

and  did  remain  so  absent  in  desertion  until  (he/she  was  apprehended)  on  or  about - 19 - - 


(4)  Attempted  desertion. 

In  that _ (personal  jurisdiction  data),  did  (at/on  board-location),  on  or  about _ 

19 _ _  (a  time  of  war)  attempt  to  [absent  himself/herself  from  his/her  (unit)  (organization)  (place  of  duty) 

to  wit; _ _  without  authority  and  with  intent  to  remain  away  therefrom  permanently]  [quit  his/ 

her  (unit)  (organization)  (place  of  duty),  to  wit: _ _  located  at _ _  with  intent  to 

(avoid  hazardous  duty)  (shirk  impoitant  service)  namely _ 1  [ _ ]. 

10.  Article  86— Absence  without  leave 

a.  Text. 

“Any  member  of  the  armed  forces  who,  without  authority — 

(1)  fails  to  go  to  his  appointed  place  of  duty  at  the  time  prescribed; 

(2)  goes  from  that  place;  or 

(3)  absents  himself  or  remains  absent  from  his  unit,  organization,  or  place  of  duty  at  which  he  is 
required  to  be  at  the  time  prescribed; 

shall  be  punished  as  a  court-martial  may  direct.” 

b.  Elements. 

(1)  Failure  to  go  to  appointed  place  of  duty. 

(a)  That  a  certain  authority  appointed  a  certain  time  and  place  of  duty  for  the  accused; 

(b)  That  the  accused  knew  of  that  time  and  place;  and 

(c)  That  the  accused,  without  authority,  failed  to  go  to  the  appointed  place  of  duty  at  the  time 

prescribed. 

(2)  Going  from  appointed  place  of  duty. 

(a)  That  a  certain  authority  appointed  a  certain  time  and  place  of  duty  for  the  accused; 

(b)  That  the  accused  knew  of  that  time  and  place;  and 

(c)  That  the  accused,  without  authority,  went  from  the  appointed  place  of  duty  after  having  reported 

at  such  place. 

(3)  Absence  from  unit,  organization,  or  place  of  duty. 

(a)  That  the  accused  absented  himself  or  herself  from  his  or  her  unit,  organization,  or  place  of 
duty  at  which  he  or  she  was  required  to  be; 

(b)  That  the  absence  was  without  authority  from  anyone  competent  to  give  him  or  her  leave;  and 

(c)  That  the  absence  was  for  a  certain  period  of  time. 

[Note:  if  the  absence  was  terminated  by  apprehension,  add  the  following  element] 

(d)  That  the  absence  was  terminated  by  apprehension. 

(4)  Abandoning  watch  or  guard. 

(a)  That  the  accused  was  a  member  of  a  guard,  watch,  or  duty; 

(b)  That  the  accused  absented  himself  or  herself  from  his  or  her  guard,  watch,  or  duty  section; 

(c)  That  the  absence  of  the  accused  was  without  authority;  and 

(d)  That  the  accused  intended  to  abandon  his  or  her  guard,  watch,  or  duty  section. 

(5)  Absence  from  unit,  organization,  or  place  of  duty  with  intent  to  avoid  maneuvers  or  field  exercises. 
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(a)  That  the  accused  absented  himself  or  herself  from  his  or  her  unit,  organization,  or  place  of 
duty  at  which  he  or  she  was  required  to  be; 

(b)  That  the  absence  of  the  accused  was  without  authority; 

(c)  That  the  absence  was  for  a  certain  period  of  time; 

(d)  That  the  accused  knew  that  the  absence  would  occur  during  a  part  of  a  period  of  maneuvers 
or  field  exercises;  and 

(e)  That  the  accused  intended  to  avoid  all  or  part  of  a  period  of  maneuvers  or  field  exercises, 
c.  Explanation. 

(\)  In  general.  This  article  is  designed  to  cover  every  case  not  elsewhere  provided  for  in  which  any 
member  of  the  armed  forces  is  through  the  member’s  own  fault  not  at  the  place  where  the  member  is  required 
to  be  at  a  prescribed  time.  It  is  not  necessary  that  the  person  be  absent  entirely  from  military  jurisdiction  and 
control.  The  first  part  of  this  article — relating  to  the  appointed  place  of  duty — applies  whether  the  place  is 
appointed  as  a  rendezvous  for  several  or  for  one  only. 

(2)  Actual  knowledge.  The  offenses  of  failure  to  go  to  and  going  from  appointed  place  of  duty  require 
proof  that  the  accused  actually  knew  of  the  appointed  time  and  place  of  duty.  The  offense  of  absence  from  unit, 
organization,  or  place  of  duty  with  intent  to  avoid  maneuvers  or  field  exercises  requires  proof  that  the  accused 
actually  knew  that  the  absence  would  occur  during  a  part  of  a  period  of  maneuvers  or  field  exercises.  Actual 
knowledge  may  be  proved  by  circumstantial  evidence. 

(3)  Intent.  Specific  intent  is  not  an  element  of  unauthorized  absence.  Specific  intent  is  an  element  for 
certain  aggravated  unauthorized  absences. 

(4)  Aggravated  forms  of  unauthorized  absence.  There  are  variations  of  unauthorized  absence  under 
Article  86(3)  which  are  more  serious  because  of  aggravating  circumstances  such  as  duration  of  the  absence,  a 
special  type  of  duty  from  which  the  accused  absents  himself  or  herself,  and  a  particular  specific  intent  which 
accompanies  the  absence.  These  circumstances  are  not  essential  elements  of  a  violation  of  Article  86.  They 
simply  constitute  special  matters  in  aggravation.  The  following  are  aggravated  unauthorized  absences: 

(a)  Unauthorized  absence  for  more  than  3  days  (duration). 

(b)  Unauthorized  absence  for  more  than  30  days  (duration). 

(c)  Unauthorized  absence  from  a  guard,  watch,  or  duty  (special  type  of  duty). 

(d)  Unauthorized  absence  from  guard,  watch,  or  duty  section  with  the  intent  to  abandon  it  (special 
type  of  duty  and  specific  intent). 

(e)  Unauthorized  absence  with  the  intent  to  avoid  maneuvers  or  field  exercises  (special  type  of 
duty  and  specific  intent). 

(5)  Control  by  civilian  authorities.  A  member  of  the  armed  forces  turned  over  to  the  civilian  authorities 
upon  request  under  Article  14  (see  R.C.M.  106)  is  not  absent  without  leave  while  held  by  them  under  that 
delivery.  When  a  member  of  the  armed  forces,  being  absent  with  leave,  or  absent  without  leave,  is  held,  tried, 
and  acquitted  by  civilian  authorities,  the  member’s  status  as  absent  with  leave,  or  absent  without  leave,  is  not 
thereby  changed,  regardless  how  long  held.  The  fact  that  a  member  of  the  armed  forces  is  convicted  by  the 
civilian  authorities,  or  adjudicated  to  be  a  juvenile  offender,  or  the  case  is  “diverted”  out  of  the  regular  criminal 
process  for  a  probationary  period  does  not  excuse  any  unauthorized  absence,  because  the  member’s  inability  to 
return  was  the  result  of  willful  misconduct.  If  a  member  is  released  by  the  civilian  authorities  without  trial,  and 
was  on  authorized  leave  at  the  time  of  arrest  or  detention,  the  member  may  be  found  guilty  of  unauthorized 
absence  only  if  it  is  proved  that  the  member  actually  committed  the  offense  for  which  detained,  thus  establishing 
that  the  absence  was  the  result  of  the  member’s  own  misconduct. 

(6)  Inability  to  return.  The  status  of  absence  without  leave  is  not  changed  by  an  inability  to  return 
^  through  sickness,  lack  of  transportation  facilities,  or  other  disabilities.  But  the  fact  that  all  or  part  of  a  period 

of  unauthorized  absence  was  in  a  sense  enforced  or  involuntary  is  a  factor  in  extenuation  and  should  be  given 
due  weight  when  considering  the  initial  disposition  of  the  offense.  When,  however,  a  person  on  authorized  leave. 
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without  fault,  is  unable  to  return  at  the  expiration  thereof,  that  person  has  not  eoniniilted  the  offense  of  absence 
without  leave. 

(7)  Dctcrminini’  llw  unit  or  or^aiiiratioH  ol  an  ui  cuscd.  A  person  undereirinu  transfer  between  activities 
is  ordinarily  considered  to  be  attached  to  the  activity  to  which  ordered  to  report.  .\  person  on  temporary  additional 
duty  continues  as  a  member  of  the  regularly  assigned  unit  and  it  the  person  is  absent  from  the  temporary  duty 
assignment,  the  person  becomes  absent  without  leave  from  both  units,  and  may  be  charged  with  being  absent 
without  leave  from  either  unit. 

(8)  Dunition.  Unauthorized  absence  under  Article  86(.f)  is  an  instantaneous  offense.  It  is  complete  at 
the  instant  an  accused  absents  himself  or  herself  without  authority.  Duration  ol  the  absence  is  a  matter  in 
aggravation  for  the  purpose  of  increasing  the  maximum  punishment  authorized  for  the  offense.  Uven  if  the 
duration  of  the  absence  is  not  over  .f  days,  it  is  ordinarily  alleged  in  an  Article  S6(.f )  specification.  If  the  duration 
is  not  alleged  or  if  alleged  but  not  proved,  an  accused  can  be  convicted  of  and  punished  for  only  I  day  of 
unauthorized  absence. 

(9)  CoDifHiiaiion  of  Juration.  In  computing  the  duration  of  an  unauthorized  absence,  any  one  continuous 
period  of  absence  found  that  totals  not  more  than  24  hours  is  counted  as  1  day.  any  such  period  that  totals  more 
than  24  hours  and  not  more  than  48  hours  is  counted  as  2  days,  and  so  on.  The  hours  of  departure  on  different 
dates  are  assumed  to  be  the  same  if  not  alleged  and  proved.  For  example,  if  an  accused  is  found  guilty  of 
unauthorized  absence  from  ()6(K)  hours.  4  April,  to  l(K)0  hours.  7  April  of  the  same  year  (76  hours)  the  maximum 
punishment  would  be  based  on  absence  of  4  days.  However,  if  the  accused  is  found  guilty  simply  of  unauthorized 
absence  from  4  April  to  7  April,  the  maximum  punishment  would  be  based  on  an  absence  of  }  days. 

( 10)  Termination — methods  of  return  to  military  control. 

la)  Surrender  to  military  authority.  A  surrender  occurs  when  a  person  presents  himself  or  herself 
to  any  military  authority,  whether  or  not  a  member  of  the  same  armed  force,  notifies  that  authority  of  his  or  her 
unauthorized  absence  status,  and  submits  or  demonstrates  a  willingness  to  submit  to  military  control.  Such  a 
surrender  terminates  the  unauthorized  absence. 

(b)  Apprehension  hy  military  authority.  Apprehension  by  military  authority  of  a  known  absentee 
terminates  an  unauthorized  absence. 

(c)  Delivery  to  military  authority.  Delivery  of  a  known  absentee  by  anyone  to  military  .  thority 
terminates  the  unauthorized  absence. 

(d)  Apprehension  hy  civilian  authorities  at  the  request  of  the  military.  When  an  absentee  is  taken 
into  custody  by  civilian  authorities  at  the  request  of  military  authorities,  the  absence  is  terminated. 

(e)  Apprehension  hy  civilian  authorities  without  prior  military  request.  When  an  absentee  is  in 
the  hands  of  civilian  authorities  for  other  reasons  and  these  authorities  make  the  absentee  available  for  return  to 
military  control,  the  absence  is  terminated  when  the  military  authorities  are  informed  of  the  absentee's  availability. 

(11)  Findings  of  more  than  one  absence  under  one  .specification.  An  accused  may  properly  be  found 
guilty  of  two  or  more  separate  unauthorized  absences  under  one  specification,  provided  that  each  absence  is 
included  within  the  perirxi  alleged  in  the  specification  and  provided  that  the  accused  was  not  misled.  If  an  accused 
is  found  guilty  of  two  or  more  unauthorized  absences  under  a  single  specification,  the  maximum  authorized 
punishment  shall  not  exceed  that  authorized  if  the  accused  had  been  found  guilty  as  charged  in  the  specification. 

d.  Lesser  included  tffense.  Article  80 — attempts 

e.  Maximum  punishment. 

( 1 )  Failing  to  yo  to.  or  yoiny  from,  the  appointed  place  of  duty .  Ci'nl'inement  for  I  month  and  forfeiture 
of  two-thirds  pay  per  month  for  1  month. 

(2)  Absence  from  unit,  organization,  or  other  place  of  duty. 

(a)  For  not  more  than  .1  days.  Confinement  for  1  month  and  forfeiture  of  two-thirds  pay  per  month 

for  I  month. 
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(b)  For  more  than  3  days  but  not  more  than  30  days.  Conl'inement  lor  6  months  and  torleiture  ol 
two-thirds  pay  per  month  tor  6  months. 

(c)  For  more  than  30  days.  Dishonorable  discharge,  lorleilure  o)  all  pay  and  alli)wanLes.  and 
confinement  for  I  year. 

(d)  For  more  than  30  days  and  terminated  by  apprehension.  Dishonorable  discharge,  forfeiture  of 
all  pay  and  allowances,  and  confinement  for  1 8  months. 

(3)  From  guard  or  watch.  Confinement  for  3  months  and  forfeiture  of  two-thirds  pay  per  month  for  3 

months. 

(4)  From  guard  or  watch  with  intent  to  abandon.  Bad-conduct  discharge,  forfeiture  ol  all  pay  and 
allowances,  and  confinement  for  6  months. 

(5)  With  intent  to  avoid  maneuver.^  or  field  e.xerci.ie.v.  Bad-conduct  discharge.  Ibrteiturc  ol  all  pay  and 
allowances,  and  confinement  for  6  months. 

f.  Sample  specifications. 

(1)  Failing  to  go  or  leaving  place  of  duty. 

In  that  _ (personal  jurisdiction  data),  did  (at/on  board — location),  on  or  about 

_ 19 _ ,  without  authority,  (fail  to  go  at  the  time  prescribed  to)  (go  from)  his  her  appointed  place 

of  duty,  to  wit;  (here  set  forth  the  appointed  place  of  duty). 

(2)  Absence  from  unit,  organization,  or  place  of  duty. 

In  that _ (personal  jurisdiction  data),  did,  on  or  about - 19  -  .  without 

authority,  absent  himself/herself  from  his/her  (unit)  (organization)  (place  of  duty  at  which  he  she  was  required 

to  be),  to  wit;  _ _  located  at _ and  did  remain  so  absent  until  (he  she  was 

apprehended)  on  or  about - 19 - - 

(3)  Absence  from  unit,  organization,  or  place  of  duty  with  intent  to  avoid  maneuvers  or  field  e.xcrcises. 

In  that _ (personal  jurisdiction  data),  did,  on  or  about - 19 -  .  without 

authority  and  with  intent  to  avoid  (maneuvers)  (field  exercises),  absent  himself  herself  from  his/her  (unit)  (or¬ 
ganization)  (place  of  duty  at  which  he/she  was  required  to  be),  to  wit; - located  at 

( _ ),  and  did  remain  so  absent  until  on  or  about - 19 - - 
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(4)  Abandoning  watch  or  guard. 

In  that _ (personal  jurisdiction  data),  being  a  member  of  the _ (guard)  (watch) 

(duty  section),  did,  (at/on  board-location),  on  or  about _ 19 -  ,  without  authority,  go  from  his 

her  (guard)  (watch)  (duty  section)  with  intent  to  abandon  the  same. 

11.  Article  87— Missing  movement 

a.  Text. 

“Any  person  subject  to  this  chapter  who  through  neglect  or  design  misses  the  movement  of  a  ship,  aircraft, 
or  unit  with  which  he  is  required  in  the  course  of  duty  to  move  shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

(1)  That  the  accused  was  required  in  the  course  of  duty  to  move  with  a  ship,  aircraft  or  unit; 

(2)  That  the  accused  knew  of  the  prospective  movement  of  the  ship,  aircraft  or  unit; 

(3)  That  the  accused  missed  the  movement  of  the  ship,  aircraft  or  unit;  and 

(4)  That  the  accused  missed  the  movement  through  design  or  neglect. 
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c.  Explanation. 

(1)  Movement.  “Movement"  as  used  in  Article  87  includes  a  move,  transfer,  or  shift  of  a  ship,  aircraft, 
or  unit  involving  a  substantial  distance  and  perirxl  of  time.  Whether  a  particular  movement  is  substantial  is  a  question 
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to  be  determined  by  the  court-martial  considering  all  the  circumstances.  Changes  which  do  not  constitute  a 
■■movement"  include  practice  marches  of  a  short  duration  with  a  return  to  the  point  of  departure,  and  minor 
changes  in  location  of  ships,  aircraft,  or  units,  as  when  a  ship  is  shifted  from  one  berth  to  another  in  the  same 
shipyard  or  harbor  or  when  a  unit  is  moved  from  one  barracks  tt)  another  on  the  same  post. 

(2)  Mode  of  movement. 

(a)  Unit.  If  a  person  is  required  in  the  course  of  duty  to  move  with  a  unit,  the  mode  of  travel  is 
not  important,  whether  it  be  military  or  commercial,  and  includes  travel  by  ship,  train,  aircraft,  truck,  bus.  or 
walking.  The  word  ■■unit"  is  not  limited  to  any  specific  technical  category  such  as  those  listed  in  a  table  of 
organization  and  equipment,  but  also  includes  units  which  are  created  before  the  movement  with  the  intention 
that  they  have  organizational  continuity  upon  arrival  at  their  destination  regardless  of  their  technical  designation, 
and  units  intended  to  be  disbanded  uptin  arrival  at  their  destination. 

(b)  Ship,  aircraft.  If  a  person  is  assigned  as  a  crew  member  or  is  ordered  to  move  as  a  passenger 
aboard  a  particular  ship  or  aircraft,  military  or  chartered,  then  missing  the  particular  sailing  or  flight  is  essential 
to  establish  the  offense  of  missing  movement. 

(3)  Design.  ■■Design"  means  on  purpose,  intentionally,  or  according  to  plan  and  requires  specific  intent 
to  miss  the  movement. 

(4)  Neglect.  ■■Neglect"  means  the  omission  to  take  such  measures  as  are  appropriate  under  the  cir¬ 
cumstances  to  assure  presence  with  a  ship,  aircraft,  or  unit  at  the  time  of  a  scheduled  movement,  or  doing  some 
act  without  giving  attention  to  its  probable  consequences  in  connection  with  the  prospective  movement,  such  as 
a  departure  from  the  vicinity  of  the  prospective  movement  to  such  a  distance  as  would  make  it  likely  that  one 
could  not  return  in  time  for  the  movement. 

(5)  Actual  knowledge.  In  order  to  be  guilty  of  the  offense,  the  accused  must  have  actually  known  of 
the  prospective  movement  that  was  missed.  Knowledge  of  the  exact  hour  or  even  of  the  exact  date  of  the  scheduled 
movement  is  not  required.  It  is  sufficient  if  the  approximate  date  was  known  by  the  accu.sed  as  long  as  there  is 
a  causal  connection  between  the  conduct  of  the  accused  and  the  missing  of  the  scheduled  movement.  Knowledge 
may  be  proved  by  circumstantial  evidence. 

(6)  Proof  of  absence.  That  the  accused  actually  missed  the  movement  may  be  proved  by  documentary 
evidence,  as  by  a  proper  entry  in  a  log  or  a  morning  report.  This  fact  may  also  be  proved  by  the  testimony  of 
personnel  of  the  ship,  aircraft,  or  unit  (or  by  other  evidence)  that  the  movement  occurred  at  a  certain  time, 
together  with  evidence  that  the  accused  was  physically  elsewhere  at  that  time. 

d.  Lesser  included  offenses. 

(1)  Design. 

(a)  Article  87 — missing  movement  through  neglect 

(b)  Article  86 — absence  without  authority 

(c)  Article  80 — attempts 

(2)  Neglect.  Article  86 — absence  without  authority 

e.  Maximum  punishment. 

( 1 )  Design.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  2  years 

(2)  Neglect.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  1  year. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 _ ,  through  (neglect)  (design)  miss  the  movement  of  (Aircraft  No. _ )  (Flight _ )  (the 

USS _ )  (Company  A,  1st  Battalion,  7th  Infantry)  ( _ )  with  which  he/she  was  required  in 

the  course  of  duty  to  move. 

12.  Article  88— Contempt  toward  officials 

a.  Text. 
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“Any  commissioned  officer  who  uses  contemptuous  words  against  the  President,  the  Vice  President, 
Congress,  the  Secretary  of  Defense,  the  Secretary  of  a  military  department,  the  Secretary  of  Transportation,  or 
the  Governor  or  legislature  of  any  State.  Territory,  Commonwealth,  or  possession  in  which  he  is  on  duty  or 
present  shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

( 1 )  That  the  accused  was  a  commissioned  officer  of  the  United  States  armed  forces; 

(2)  That  the  accused  used  certain  words  against  an  official  or  legislature  named  in  the  article; 

(3)  That  by  an  act  of  the  accused  these  words  came  to  the  knowledge  of  a  person  other  than  the  accused; 
and 

(4)  That  the  words  used  were  contemptuous,  either  in  themselves  or  by  virtue  of  the  circumstances 
under  which  they  were  used. 

(Note;  If  the  words  were  against  a  Governor  or  legislature,  add  the  following  elementi 

(5)  That  the  accused  was  then  present  in  the  State.  Territory.  Commonwealth,  or  possession  of  the 
Governor  or  legislature  concerned. 

c.  Explanation.  The  official  or  legislature  against  whom  the  words  are  used  must  be  occupying  one  of  the 
offices  or  be  one  of  the  legislatures  named  in  Article  88  at  the  time  of  the  offense.  Neither  “Congress"  nor 
“legislature”  includes  its  members  individually.  "Governor”  does  not  include  “lieutenant  governor.”  It  is 
immaterial  whether  the  words  are  used  against  the  official  in  an  official  or  private  capacity.  If  not  personally 
contemptuous,  adverse  criticism  of  one  of  the  officials  or  legislatures  named  in  the  article  in  the  course  of  a 
political  discussion,  even  though  emphatically  expressed,  may  not  be  charged  as  a  violation  of  the  article. 
Similarly,  expressions  of  opinion  made  in  a  purely  private  conversation  should  not  ordinarily  be  charged.  Giving 
broad  circulation  to  a  written  publication  containing  contemptuous  words  of  the  kind  made  punishable  by  this 
article,  or  the  utterance  of  contemptuous  words  of  this  kind  in  the  presence  of  military  subordinates,  aggravates 
the  offense.  The  truth  or  falsity  of  the  statements  is  immaterial. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dismissal,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  1  year. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about _ 

19 _ ,  [use  (orally  and  publicly)  ( _ )  the  following  contemptuous  words]  jin  a  contemptuous 

manner,  use  (orally  and  publicly)  ( _ )  the  following  words)  against  the  |(President)  (Vice  President) 

(Congress)  (Secretary  of _ )|  ((Governor)  (legislature)  of  the  (State  of - )  (Territory  of 

_ )  ( _ ),  a  (State)  (Territory)  ( _ )  in  which  he/she.  the  said _ _  was 

then  (on  duty),  (present)),  to  wit;  “ _ ”  or  words  to  that  effect. 

13.  Article  89 — Disrespect  toward  a  superior  commissioned  officer 

a.  Text. 

"Any  person  subject  to  this  chapter  who  behaves  with  disrespect  toward  his  superior  commissioned  officer 
shall  be  punished  as  a  court-martial  may  direct.” 

b.  Elements. 

(1)  That  the  accused  did  or  omitted  certain  acts  or  used  certain  language  to  or  concerning  a  certain 
commissioned  officer; 

(2)  That  such  behavior  or  language  was  directed  toward  that  officer; 

(3)  That  the  officer  toward  whom  the  acts,  omissions,  or  words  were  directed  was  the  superior 
commissioned  officer  of  the  accused; 
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(4)  That  the  accused  then  knew  that  the  commissioned  officer  toward  whom  the  acts,  omissions,  or 
words  were  directed  was  the  accused’s  superior  commissioned  officer;  and 

(5)  That,  under  the  circumstances,  the  behavior  or  language  was  disrespectful  to  that  commissioned 

officer. 

c.  Explanation. 

( 1 )  Superior  commissioned  officer. 

(a)  Accused  and  victim  in  same  armed  force.  If  the  accused  and  the  victim  are  in  the  same  armed 
force,  the  victim  is  a  "superior  commissioned  officer"  of  the  accused  when  either  superior  in  rank  or  command 
to  the  accused;  however,  the  victim  is  not  a  "superior  commissioned  officer"  of  the  accused  if  the  victim  is 
inferior  in  command,  even  though  superior  in  rank. 

(b)  Accused  and  victim  in  different  armed  forces.  If  the  accused  and  the  victim  are  in  different 
armed  forces,  the  victim  is  a  "superior  commissioned  officer"  of  the  accused  when  the  victim  is  a  commissioned 
officer  and  superior  in  the  chain  of  command  over  the  accused  or  when  the  victim,  not  a  medical  officer  or  a 
chaplain,  is  senior  in  grade  to  the  accused  and  both  are  detained  by  a  hostile  entity  so  that  recourse  to  the  normal 
chain  of  command  is  prevented.  The  victim  is  not  a  "superior  commissioned  officer"  of  the  accused  merely 
because  the  victim  is  superior  in  grade  to  the  accused. 

(c)  Execution  of  office.  It  is  not  necessary  that  the  "superior  commissioned  officer”  be  in  the 
execution  of  office  at  the  time  of  the  disrespectful  behavior. 

(2)  Knowledge.  If  the  accused  did  not  know  that  the  person  against  whom  the  acts  or  words  were 
directed  was  the  accused’s  superior  commissioned  officer,  the  accused  may  not  be  convicted  of  a  violation  of 
this  article.  Knowledge  may  be  proved  by  circumstantial  evidence. 

(3)  Disrespect.  Disrespectful  behavior  is  that  which  detracts  from  the  respect  due  the  authority  and 
person  of  a  superior  commissioned  officer.  It  may  consist  of  acts  or  language,  however  expressed,  and  it  is 
immaterial  whether  they  refer  to  the  superior  as  an  officer  or  as  a  private  individual.  Disrespect  by  words  may 
be  conveyed  by  abusive  epithets  or  other  contemptuous  or  denunciatory  language.  Truth  is  no  defense.  Disrespect 
by  acts  includes  neglecting  the  customary  salute,  or  showing  a  marked  disdain,  indifference,  insolence,  imper¬ 
tinence,  undue  familiarity,  or  other  rudeness  in  the  presence  of  the  superior  officer. 

(4)  Presence.  It  is  not  essential  that  the  disrespectful  behavior  be  in  the  presence  of  the  superior,  but 
ordinarily  one  should  not  be  held  accountable  under  this  article  for  what  was  said  or  done  in  a  purely  private 
conversation. 

(5)  Special  defense — unprotected  victim.  A  superior  commissioned  officer  whose  conduct  in  relation 
to  the  accused  under  all  the  circumstances  departs  substantially  from  the  required  standards  appropriate  to  that 
officer’s  rank  or  position  under  similar  circumstances  loses  the  protection  of  this  article.  That  accused  may  not 
be  convicted  of  being  disrespectful  to  the  officer  who  has  so  lost  the  entitlement  to  respect  protected  by  Article 
89. 


d.  Lesser  included  offenses. 

(1)  Article  1 17 — provoking  speeches  or  gestures 

(2)  Article  80 — attempts 

e. .  Maximum  punishment.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  1  year. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about _ 

19 _ _  behave  himself/herself  with  disrespect  toward  _ _  his/her  superior  commissioned 

officer,  then  known  by  the  said _ to  be  his/her  superior  commissioned  officer,  by  (saying  to  him/ 

her  “ _ ,’’  or  words  to  that  effect)  (contemptuously  turning  from  and  leaving  him/her  while  he/she, 

the  said _ _  was  talking  to  him/her.  the  said _ )  ( _ ). 
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14.  Article  90— Assaulting  or  willfully  disobeying  superior  commissioned  officer 

a.  Text. 

“Any  person  subject  to  this  chapter  who — 

(1)  strikes  his  superior  commissioned  officer  or  draws  or  lifts  up  any  weapon  or  offers  any  violence 
against  him  while  he  is  in  the  execution  of  his  office;  or 

(2)  willfully  disobeys  a  lawful  command  of  his  superior  commissioned  officer; 

shall  be  punished,  if  the  offense  is  committed  in  time  of  war,  by  death  or  such  other  punishment  as  a  court- 
martial  may  direct,  and  if  the  offense  is  committed  at  any  other  time,  but  such  punishment,  other  than  death, 
as  a  court-martial  may  direct." 

b.  Elements. 

(1)  Striking  or  assaulting  superior  commissioned  officer. 

(a)  That  the  accused  struck,  drew,  or  lifted  up  a  weapon  against,  or  offered  violence  against,  a 
certain  commissioned  officer; 

(b)  That  the  officer  was  the  superior  commissioned  officer  of  the  accused; 

(c)  That  the  accused  then  knew  that  the  officer  was  the  accused’s  superior  commissioned  officer; 
and 

(d)  That  the  superior  commissioned  officer  was  then  in  the  execution  of  office. 

(2)  Disobeying  superior  commissioned  officer. 

(a)  That  the  accused  received  a  lawful  command  from  a  certain  commissioned  officer; 

(b)  That  this  officer  was  the  superior  commissioned  officer  of  the  accused; 

(c)  That  the  accused  then  knew  that  this  officer  was  the  accused’s  superior  commissioned  officer; 
and 

(d)  That  the  accused  willfully  disobeyed  the  lawful  command. 

c.  Explanation. 

(1)  Striking  or  assaulting  superior  commissioned  officer. 

(a)  Definitions. 

(i)  Superior  commissioned  officer.  The  definitions  in  paragraph  13c(l)(a)  and  (b)  apply  here 
and  in  subparagraph  c(2). 

(ii)  Strikes.  “Strikes”  means  an  intentional  blow,  and  includes  any  offensive  touching  of  the 
person  of  an  officer,  however  slight. 

(iii)  Draws  or  lifts  up  any  weapon  against.  The  phrase  “draws  or  lifts  up  any  weapon  against” 
covers  any  simple  assault  committed  in  the  manner  stated.  The  drawing  of  any  weapon  in  an  aggressive  manner 
or  the  raising  or  brandishing  of  the  same  in  a  threatening  manner  in  the  presence  of  and  at  the  superior  is  the 
sort  of  act  proscribed.  The  raising  in  a  threatening  manner  of  a  firearm,  whether  or  not  loaded,  of  a  club,  or  of 
anything  by  which  a  serious  blow  or  injury  could  be  given  is  included  in  “lifts  up.” 

(iv)  Offers  any  violence  against.  The  phrase  “offers  any  violence  against”  includes  any  form 
of  battery  or  of  mere  assault  not  embraced  in  the  preceding  more  specific  terms  “strikes”  and  “draws  or  lifts 
up.”  If  not  executed,  the  violence  must  be  physically  attempted  or  menaced.  A  mere  threatening  in  words  is 
not  an  offering  of  violence  in  the  sense  of  this  article. 

(b)  Execution  of  office.  An  officer  is  in  the  execution  of  office  when  engaged  in  any  act  or  service 
required  or  authorized  by  treaty,  statute,  regulation,  the  order  of  a  superior,  or  military  usage.  In  general,  any 
striking  or  use  of  violence  against  any  superior  officer  by  a  person  over  whom  it  is  the  duty  of  that  officer  to 
maintain  discipline  at  the  time,  would  be  triking  or  using  violence  against  the  officer  in  the  execution  of  office. 
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The  commanding  officer  on  board  a  ship  or  the  commanding  officer  of  a  unit  in  the  field  is  generally  considered 
to  be  on  duty  at  all  times. 

(c)  Knowledge.  If  the  accused  did  not  know  the  officer  was  the  accused's  superior  commissioned 
officer,  the  accused  may  not  be  convicted  of  this  offense.  Knowledge  may  be  proved  by  circumstantial  evidence. 

(d)  Defenses.  In  a  prosecution  for  striking  or  assaulting  a  superior  commissioned  officer  in  violation 
of  this  article,  it  is  a  defense  that  the  accused  acted  in  the  proper  discharge  of  some  duty,  or  that  the  victim 
behaved  in  a  manner  toward  the  accused  such  as  to  lose  the  protection  of  this  article  (see  paragraph  I3c(5)).  For 
example,  if  the  victim  initiated  an  unlawful  attack  on  the  accused,  this  would  deprive  the  victim  of  the  protection 
of  this  article,  and,  in  addition,  could  excuse  any  lesser  included  offense  of  assault  as  done  in  self-defense, 
depending  on  the  circumstances  (see  paragraph  54c;  R.C.M.  916(e)). 

(2)  Disobeying  superior  commissioned  officer. 

(a)  Lawfulness  of  the  order. 

(i)  Inference  of  lawfulness.  An  order  requiring  the  performance  of  a  military  duty  or  act  may 
be  inferred  to  be  lawful  and  it  is  disobeyed  at  the  peril  of  the  subordinate.  This  inference  does  not  apply  to  a 
patently  illegal  order,  such  as  one  that  directs  the  commission  of  a  crime. 

(ii)  Authority  of  issuing  officer.  The  commissioned  officer  issuing  the  order  must  have  authority 
to  give  such  an  order.  Authorization  may  be  based  on  law,  regulation,  or  custom  of  the  service. 

(iii)  Relationship  to  military  duty.  The  order  must  relate  to  military  duty,  which  includes  all 
activities  reasonably  necessary  to  accomplish  a  military  mission,  or  safeguard  or  promote  the  morale,  discipline, 
and  usefulness  of  members  of  a  command  and  directly  connected  with  the  maintenance  of  good  order  in  the 
service.  The  order  may  not,  without  such  a  valid  military  purpose,  interfere  with  private  rights  or  personal  affairs. 
However,  the  dictates  of  a  person’s  conscience,  religion,  or  personal  philosophy  cannot  justify  or  excuse  the 
disobedience  of  an  otherwise  lawful  order.  Disobedience  of  an  order  which  has  for  its  sole  object  the  attainment 
of  some  private  end,  or  which  is  given  for  the  sole  purpose  of  increasing  the  penalty  for  an  offense  which  it  is 
expected  the  accused  may  commit,  is  not  punishable  under  diis  article. 

(iv)  Relationship  to  statutory  or  constitutional  rights.  The  order  must  not  conflict  with  the 
statutory  or  constitutional  rights  of  the  person  receiving  the  order. 

(b)  Personal  nature  of  the  order.  The  order  must  be  directed  specifically  to  the  subordinate. 
Violations  of  regulations,  standing  orders  or  directives,  or  failure  to  perform  previously  established  duties  are 
not  punishable  under  this  article,  but  may  violate  Article  92. 

(c)  Form  and  transmission  of  the  order.  As  long  as  the  order  is  understandable,  the  form  of  the 
order  is  immaterial,  as  is  the  method  by  which  it  is  transmitted  to  the  accused. 

(d)  Specificity  of  the  order.  The  order  must  be  a  specific  mandate  to  do  or  not  to  do  a  specific 
act.  An  exhortation  to  "obey  the  law”  or  to  perform  one’s  military  duty  does  not  constitute  an  order  under  this 
article. 

(e)  Knowledge.  The  accused  must  have  actual  knowledge  of  the  order  and  of  the  fact  that  the 
person  issuing  the  order  was  the  accused’s  superior  commissioned  officer.  Actual  knowledge  may  be  proved  by 
circumstantial  evidence. 

(f)  Nature  of  the  disobedience.  "Willful  disobedience”  is  an  intentional  defiance  of  authority 
Failure  to  comply  with  an  order  through  heedlessness,  remissness,  or  forgetfulness  is  not  a  violation  of  this 
article  but  may  violate  Article  92. 

(g)  Time  for  compliance.  When  an  order  requires  immediate  compliance,  an  accused's  declared 
intent  not  to  obey  and  the  failure  to  make  any  move  to  comply  constitutes  disobedience.  If  an  order  does  not 
indicate  the  time  within  which  it  is  to  be  complied  with,  either  expressly  or  by  implication,  then  a  reasonable 
delay  in  compliance  does  not  violate  this  article.  If  an  order  requires  performance  in  the  future,  an  accused’s 
present  statement  of  intention  to  disobey  the  order  does  not  constitute  disobedience  of  that  order,  although 
carrying  out  that  intention  may. 
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(3)  Civilians  and  discharged  prisoners.  A  discharged  prisoner  or  other  civilian  subject  to  military  law 
(see  Article  2)  and  under  the  command  of  a  commissioned  officer  is  subject  to  the  provisions  of  this  article. 

d.  Lesser  included  offenses. 

(1)  Striking  superior  commissioned  officer  in  execution  of  office. 

(a)  Article  90 — drawing  or  lifting  up  a  weapon  or  offering  violence  to  superior  commissioned 
officer  in  execution  of  office 

(b)  Article  128 — assault;  assault  consummated  by  a  battery;  assault  with  a  dangerous  weapon 

(c)  Article  128 — assault  or  assault  consummated  by  a  battery  upon  commissioned  officer  not  in 
the  execution  of  office 

(d)  Article  80 — attempts 

(2)  Drawing  or  lifting  up  a  weapon  or  offering  violence  to  superior  commissioned  officer  in  execution 

of  office. 

(a)  Article  128 — assault,  assault  with  dangerous  weapon 

(b)  Article  128 — assault  upon  a  commissioned  officer  not  in  the  execution  of  office 

(c)  Article  80 — attempts 

(3)  Willfully  disobeying  lawful  order  of  superior  commissioned  officer. 

(a)  Article  92 — failure  to  obey  lawful  order 

(b)  Article  89 — disrespect  to  superior  commissioned  officer 

(c)  Article  80 — attempts 

e.  Maximum  punishment. 

(1)  Striking,  drawing,  or  lifting  up  any  weapon  or  offering  any  violence  to  superior  commissioned 
officer  in  the  execution  of  office.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  10  years. 

(2)  Willfully  disobeying  a  lawful  order  of  superior  commissioned  officer.  Dishonorable  discharge, 
forfeiture  of  all  pay  and  allowances,  and  confinement  for  5  years. 

(3)  In  time  of  war.  Death  or  such  other  punishment  as  a  court-martial  may  direct. 

f.  Sample  specifications. 

(1)  Striking  superior  commissioned  officer. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about  _  19 _ _  (a  time  of  war)  strike  _ _ 

his/her  superior  commissioned  officer,  then  known  by  the  said _ to  be  his/her  superior  commis¬ 
sioned  officer,  who  was  then  in  the  execution  of  his/her  office,  (in)  (on)  the _ with  (a)  (his/her) 

(2)  Drawing  or  lifting  up  a  weapon  against  superior  commissioned  officer. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  (a  time  of  war)  (draw)  (lift  up)  a  weapon,  to  wit: 

a - -  against _ _  his/her  superior  commissioned  officer,  then  known  by  the  said _ 

to  be  his/her  superior  commissioned  officer,  who  was  then  in  the  execution  of  his/her  office. 

(3)  Offering  violence  to  superior  commissioned  officer. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  (a  time  of  war)  offer  violence  against _ _ 
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his/her  superior  commissioned  officer,  then  known  by  the  said _ to  be  his/her  superior  commis¬ 
sioned  officer,  who  was  then  in  the  execution  of  his/her  office,  by _ 

(4)  Willful  disobedience  of  superior  commissioned  officer. 

In  that _ (personal  jurisdiction  data),  having  received  a  lawful  command  from _ _ 

his/her  superior  commissioned  officer,  then  known  by  the  said _ to  be  his/her  superior  commis¬ 
sioned  officer,  to _ ,  or  words  to  that  effect,  did,  (at/on  board — location),  on  or  about _ 

19 _ ,  willfully  disobey  the  same. 

15.  Article  91 — Insubordinate  conduct  toward  warrant  officer,  noncommissioned  officer,  or  petty 
officer 

a.  Text. 

“Any  warrant  officer  or  enlisted  member  who — 

( 1 )  strikes  or  assaults  a  warrant  officer,  noncommissioned  officer,  or  petty  officer,  while  that  officer 
is  in  the  execution  of  his  office; 

(2)  willfully  disobeys  the  lawful  order  of  a  warrant  officer,  noncommissioned  officer,  or  petty  officer;  or 

(3)  treats  with  contempt  or  is  disrespectful  in  language  or  deportment  toward  a  warrant  officer,  non¬ 
commissioned  officer,  or  petty  officer  while  that  officer  is  in  the  execution  of  his  office; 

shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

(1)  Striking  or  assaulting  warrant,  noncommissioned,  or  petty  officer. 

(a)  That  the  accused  was  a  warrant  officer  or  enlisted  member; 

(b)  That  the  accused  struck  or  assaulted  a  certain  warrant,  noncommissioned,  or  petty  officer; 

(c)  That  the  striking  or  assault  was  committed  while  the  victim  was  in  the  execution  of  office;  and 

(d)  That  the  accused  then  knew  that  the  person  struck  or  assaulted  was  a  warrant,  noncommissioned, 
or  petty  officer. 

[Note:  If  the  victim  was  the  superior  noncommissioned  or  petty  officer  of  the  accused,  add  the  following 
elements] 

(e)  That  the  victim  was  the  superior  noncommissioned,  or  petty  officer  of  the  accused;  and 

(f)  That  the  accused  then  knew  that  the  person  struck  or  assaulted  was  the  accused’s  superior 
noncommissioned,  or  petty  officer. 

(2)  Disobeying  a  warrant,  noncommissioned,  or  petty  officer. 

(a)  That  the  accused  was  a  warrant  officer  or  enlisted  member; 

(b)  That  the  accused  received  a  certain  lawful  order  from  a  certain  warrant,  noncommissioned, 
or  petty  officer; 

(c)  That  the  accused  then  knew  that  the  person  giving  the  order  was  a  warrant,  noncommissioned, 
or  petty  officer; 

(d)  That  the  accused  had  a  duty  to  obey  the  order;  and 

(e)  That  the  accused  willfully  disobeyed  the  order. 

(3)  Treating  with  contempt  or  being  disrespectful  in  language  or  deportment  toward  a  warrant,  non¬ 
commissioned,  or  petty  officer. 

(a)  That  the  accused  was  a  warrant  officer  or  enlisted  member; 

(b)  That  the  accused  did  or  omitted  certain  acts,  or  used  certain  langauge; 
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(c)  That  such  behavior  or  language  was  used  toward  and  within  sight  or  hearing  of  a  certain 
warrant,  noncommissioned,  or  petty  officer; 

(d)  That  the  accused  then  knew  that  the  person  toward  whom  the  behavior  or  language  was  directed 
was  a  warrant,  noncommissioned,  or  petty  officer; 

(e)  That  the  victim  was  then  in  the  execution  of  office;  and 

(0  That  under  the  circumstances  the  accused,  by  such  behavior  or  language,  treated  with  contempt 
or  was  disrespectful  to  said  warrant,  noncommissioned,  or  petty  officer. 

[Note:  If  the  victim  was  the  superior  noncommissioned,  or  petty  officer  of  the  accused,  add  the  following 
elements) 

(g)  That  the  victim  was  the  superior  noncommissioned,  or  petty  officer  of  the  accused;  and 

(h)  That  the  accused  then  knew  that  the  person  toward  whom  the  behavior  or  language  was  directed 
was  the  accused’s  superior  noncommissioned,  or  petty  officer. 

c.  Explanation. 

{D  In  general.  Article  91  has  the  same  general  objects  with  respect  to  warrant,  noncommissioned,  and 
petty  officers  as  Articles  89  and  90  have  with  respect  to  commissioned  officers,  namely,  to  ensure  obedience  to 
their  lawful  orders,  and  to  protect  them  from  violence,  insult,  or  disrespect.  Unlike  Articles  89  and  90,  however, 
this  article  does  not  require  a  superior-subordinate  relationship  as  an  element  of  any  of  the  offenses  denounced. 
This  article  does  not  protect  an  acting  noncommissioned  officer  or  acting  petty  officer,  nor  does  it  protect  military 
police  or  members  of  the  shore  patrol  who  are  not  warrant,  noncommissioned,  or  petty  officers. 

(2)  Knowledge.  All  of  the  offenses  prohibited  by  Article  91  require  that  the  accused  have  actual 
knowledge  that  the  victim  was  a  warrant,  noncommissioned,  or  petty  officer.  Actual  knowledge  may  be  proved 
by  circumstantial  evidence. 

(3)  Striking  or  assaulting  a  warrant,  noncommissioned,  or  petty  officer.  For  a  discussion  of  “strikes” 
and  “in  the  execution  of  office,”  see  paragraph  14c.  For  a  discussion  of  “assault,”  see  paragraph  54c.  An 
assault  by  a  prisoner  who  has  been  discharged  from  the  service,  or  by  any  other  civilian  subject  to  military  law. 
upon  a  warrant,  noncommissioned,  or  petty  officer  should  be  charged  under  Article  128  or  134. 

(4)  Disobeying  a  warrant,  noncommissioned,  or  petty  officer.  See  paragraph  I4c(2)  for  a  discussion 
of  lawfulness,  personal  nature,  form,  transmission,  and  specificity  of  the  order,  nature  of  the  disobedience,  and 
time  for  compliance  with  the  order. 

(5)  Treating  with  contempt  or  being  disrespectful  in  language  or  deportment  toward  a  warrant,  non¬ 
commissioned,  or  petty  officer.  “Toward”  requires  that  the  behavior  and  language  be  within  the  sight  or  hearing 
of  the  warrant,  noncommissioned,  or  petty  officer  concerned.  For  a  discussion  of  “in  the  execution  of  his  office,” 
see  paragraph  14c.  For  a  discussion  of  disrespect,  see  paragraph  13c. 

d.  Lesser  included  offenses. 

(1)  Striking  or  assaulting  warrant,  noncommissioned,  or  petty  officer  in  the  execution  of  office. 

(a)  Article  128 — assault;  assault  consummated  by  a  battery;  assault  with  a  dangerous  weapon 

(b)  Article  128 — assault  upon  warrant,  noncommissioned,  or  petty  officer  not  in  the  execution  of 

office 

(c)  Article  80 — attempts 

(2)  Disobeying  a  warrant,  noncommissioned,  or  petty  officer. 

(a)  Article  92 — failure  to  obey  a  lawful  order 

(b)  Article  80 — attempts 

(3)  Treating  with  contempt  or  being  disrespectful  in  language  or  deportment  toward  warrant,  non¬ 
commissioned,  or  petty  officer  in  the  execution  of  office. 

(a)  Article  1 17 — using  provoking  or  reproachful  speech 
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(b)  Article  SO — attempts 

e.  Miiximiiin  piinishnwitt . 

( 1 )  Striking  iir  assaulting  warrant  ot'fieer.  Dishonorable  discharge,  t'ortciture  of  all  pa\  and  allowances, 
and  conl'inement  for  3  years. 

(2)  Striking  or  assaulting  superior  noncommissioned  or  petty  officer.  Dishonorable  discharge,  forfeiture 
of  all  pay  and  allowances,  and  confinement  for  years. 

(3)  Striking  or  assaulting  other  noncommissioned  or  petty  officer.  Dishonorable  discharge,  forfeiture 
of  all  pay  and  allowances,  and  confinement  for  1  year 

(4)  Willfully  disobeying  the  lawful  order  of  a  warrant  officer.  Dishonorable  discharge,  forfeiture  of 
all  pay  and  allowances,  and  confinement  for  2  years. 

(5)  Willfully  disobeying  the  lawful  order  of  a  noncommissioned  or  petty  officer.  Bad- 
conduet  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  I  year. 

(6)  Contempt  or  disrespect  to  warrant  officer.  Bad-eonduet  discharge,  forfeiture  of  all  pay  and  allow¬ 
ances,  and  confinement  for  9  months. 

(7)  Contempt  or  disrespect  to  superior  noncommissioned  or  petty  officer.  Bad-conduct  discharge, 
forfeiture  of  all  pay  and  allowances,  and  confinement  for  6  months. 

(8)  Contempt  or  disrespect  to  other  noncommissioned  or  petty  officer.  Forfeiture  of  two-thirds  pay  per 
month  for  3  months,  and  confinement  for  3  months. 

f.  Sample  specifu  cuions. 

( 1 )  Strikiiii;  or  assaulting  warrant,  noncommissioned,  or  petty  officer. 

In  that - (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  (strike)  (assault) _ a _ 

officer,  then  known  to  the  said _ to  be  a  (superior) _ officer  who  was  then  in  the 

execution  of  his/her  office,  by _ him/her  (in)  (on)  (the _ )  with  («) _ 

(his/her) _ 

(2)  Willful  disobedience  of  warrant,  noncommissioned,  or  petty  officer. 

In  that - - - (personal  jurisdiction  data),  having  received  a  lawful  order  from _ _ 

a _ officer,  then  known  by  the  said _ to  be  a _ officer,  to _  . 

an  order  which  it  was  his/her  duty  to  obey,  did  (at/on  board— location),  on  or  about  _ 19 _  , 

willfully  disobey  the  same. 

(3)  Contempt  or  disrespect  toward  warrant,  noncommissioned,  or  petty  officer. 

In  that _ (personal  jurisdiction  data)  (at/on  board — location),  on  or  about _ 

19 _  .  [did  treat  with  contempt|  (was  disrespectful  in  (language)  (deportment)  toward] _  . 

a - officer,  then  known  by  the  said _ to  be  a  (superior) _ officer. 

who  was  then  in  the  execution  of  his/her  offic  -.  by  (saying  to  him/her.  " _ '  or  words  to  that 

effect)  (spitting  at  his/her  feet)  (  _ ). 

16.  Article  92 — Failure  to  obey  order  or  regulation 

a.  Te.xt. 

■‘Any  person  subject  to  this  chapter  who- 

( 1 )  violates  or  fails  to  obey  any  lawful  general  order  or  regulation; 

(2)  having  knowledge  of  any  other  lawful  order  issued  by  a  member  of  the  armed  forces,  which  it  is 
his  duty  to  obey,  fails  to  obey  the  order;  or 

(3)  is  derelict  in  the  performance  of  his  duties; 
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shall  be  punished  as  a  court-martial  may  direct." 
b.  Elements. 

(1)  Violation  of  or  failure  to  obey  a  lawful  t’eneral  order  or  regulation. 

(a)  That  there  was  in  effect  a  certain  lawful  general  order  or  regulation. 

(b)  That  the  accused  had  a  duty  to  obey  it;  and 

(c)  That  the  accused  violated  or  failed  to  obey  the  order  or  regulation. 

(2)  Failure  to  obey  other  lawful  order. 

(a)  That  a  member  of  the  armed  forces  issued  a  certain  lawful  order: 

(b)  That  the  accused  had  knowledge  of  the  order; 

(c)  That  the  accused  had  a  duty  to  obey  the  order;  and 

(d)  That  the  accused  failed  to  obey  the  order. 

(3)  Dereliction  in  the  performance  of  duties. 

(a)  That  the  accused  had  certain  duties; 

(b)  That  the  accused  had  knowledge  of  the  duties;  and 

(c)  That  the  accused  was  (willfully)  (through  neglect  or  culpable  inefficiency)  derelict  in  the 
performance  of  those  duties. 

c.  Explanation. 

(1)  Violation  of  or  failure  to  obey  a  lawful  general  order  or  regulation. 

(a)  Authority  to  issue  general  orders  and  regulations.  General  orders  or  regulations  are  those 
orders  or  regulations  generally  applicable  to  an  armed  force  which  are  properly  published  by  the  President  or 
the  Secretary  of  Defense,  of  Transportation,  or  of  a  military  department,  and  those  orders  or  regulations  generally 
applicable  to  the  command  of  the  officer  issuing  them  throughout  the  command  or  a  particular  subdivision  thereof 
which  are  issued  by; 

(i)  an  officer  having  general  court-martial  jurisdiction; 

(ii)  a  general  or  flag  officer  in  command;  or 

(iii)  a  commander  superior  to  (/)  or  (ii). 

(b)  Effect  of  change  of  command  on  validity  of  order.  A  general  order  or  regulation  issued  by  a 
commander  with  authority  under  Article  92(  1 )  retains  its  character  as  a  general  order  or  regulation  when  another 
officer  takes  command,  until  it  expires  by  its  own  terms  or  is  rescinded  by  separate  action,  even  if  it  is  issued 
by  an  officer  who  is  a  general  or  flag  officer  in  command  and  command  is  assumed  by  another  officer  who  is 
not  a  general  or  flag  officer. 

(c)  Lawfulness.  A  general  order  or  regulation  is  lawful  unless  it  is  contrary  to  the  Constitution, 
the  laws  of  the  United  States,  or  lawful  superior  orders  or  for  some  other  reason  is  beyond  the  authority  of  the 
official  issuing  it.  See  the  discussion  of  lawfulness  in  paragraph  14c(2)(m). 

(d)  Knowledge.  Knowledge  of  a  general  order  or  regulation  need  not  be  alleged  or  proved,  as 
knowledge  is  not  an  element  of  this  offense  and  a  lack  of  knowledge  does  not  constitute  a  defense. 

(e)  Enforceability.  Not  all  provisions  in  general  orders  or  regulations  can  be  enforced  under  Article 
92(1).  Regulations  which  only  supply  general  guidelines  or  advice  for  conducting  military  functions  may  not  be 
enforceable  under  Article  92(1). 

(2)  Violation  of  or  failure  to  obey  other  lawful  order. 

(a)  Scope.  Article  92(2)  includes  all  other  lawful  orders  which  may  be  issued  by  a  member  of  the 
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armed  forces,  violations  of  which  are  not  chargeable  under  Article  dO.  91.  or  92(  1 ).  It  includes  the  violation  of 
written  regulations  which  are  not  general  regulations.  See  also  subparagraph  1 1  )(<  )  above  as  applicable. 

(b)  Knowledge.  In  order  to  be  guilty  of  this  offense,  a  person  must  have  had  actual  knowledge 
of  the  order  or  regulation.  Knowledge  of  the  order  may  be  proved  by  circumstantial  evidence. 

(c)  Duty  to  obey  order. 

li)  From  ci  superior.  A  member  of  one  armed  force  who  is  senior  in  rank  to  a  member  of 
another  armed  force  is  the  superior  of  that  member  with  authority  to  issue  orders  which  that  member  has  a  duty 
to  obey  under  the  same  circumstances  as  a  commissioned  officer  of  one  armed  force  is  the  superior  commissioned 
officer  of  a  member  of  another  armed  force  for  the  purposes  of  Articles  89  and  90.  See  paragraph  l.\’(  1 ). 

(ii)  From  one  not  a  superior.  Failure  to  obey  the  lawful  order  of  one  not  a  superior  is  an 
offense  under  Article  92(21,  provided  the  accused  had  a  duty  to  obey  the  order,  such  as  one  issued  by  a  sentinel 
or  a  member  of  the  armed  forces  police.  See  paragraph  15b(2)  if  the  order  was  issued  by  a  warrant,  noncom¬ 
missioned,  or  petty  officer  in  the  execution  of  office. 

(3)  Derelietion  in  the  performunce  of  duties. 

(a)  Duty.  A  duty  may  be  imposed  by  treaty,  statute,  regulation,  lawful  order,  standard  operating 
procedure,  or  custom  of  the  service. 

(b)  Knowledge.  In  order  to  be  guilty  of  this  offense,  a  person  must  have  had  actual  knowledge 
of  the  duties.  Knowledge  of  the  duties  may  be  proved  by  circumstantial  evidence. 

(c)  Derelict.  A  person  is  derelict  in  the  performance  of  duties  when  that  person  willfully  or 
negligently  fails  to  perform  that  person  s  duties  or  when  that  person  performs  them  in  a  culpably  inefficient 
manner.  “Willfully’'  means  intentionally.  It  refers  to  the  doing  of  an  act  knowingly  and  purposely,  specifically 
intending  the  natural  and  probably  consequences  of  the  act.  "Negligently"  means  an  act  or  omission  of  a  person 
who  is  under  a  duty  to  use  due  care  which  exhibits  a  lack  of  that  degree  of  care  which  a  reasonably  prudent 
person  would  have  exercised  under  the  same  or  similar  circumstances.  "Culpable  inefficiency"  is  inefficiency 
for  which  there  is  no  reasonable  or  just  excuse. 

(d)  Ineptitude.  A  person  is  not  derelict  in  the  perlormance  of  duties  if  the  failure  to  perform  those 
duties  is  caused  by  ineptitude  rather  than  by  willfulness,  negligence,  or  culpable  inefficiency,  and  may  not  be  charged 
under  this  article,  or  otherwise  punished.  For  example,  a  recruit  who  has  tried  earnestly  during  rifle  training  and 
throughout  record  firing  is  not  derelict  in  the  performance  of  duties  if  the  recruit  fails  to  qualify  with  the  weapon. 

d.  Lesser  included  offense.  Article  80^ — attempts 

e.  Maximum  punishment. 

( 1)  Violation  or  failure  to  obey  lawful  fteneral  order  or  regulation.  Dishonorable  discharge,  forfeiture 
of  all  pay  and  allowances,  and  confinement  for  2  years. 

(2)  Violation  or  failure  to  obey  other  lawful  order.  Bad-conduct  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  6  months. 

[Note:  For  (1)  and  (2),  above,  the  punishment  set  forth  d<x:s  not  apply  in  the  following  cases:  if  in  the  absence 
of  the  order  or  regulation  which  was  violated  or  not  obeyed  the  accused  would  on  the  same  facts  be  subjeet  to 
conviction  for  another  specific  offense  for  which  a  lesser  punishment  is  preseribed;  or  if  the  violation  or  failure  to 
obey  is  a  breach  of  restraint  imposed  as  a  result  of  an  order.  In  these  instanees.  the  maximum  punishment  is  that 
specifically  prescribed  elsewhere  for  that  particuku  offense.  | 

(3)  Dereliction  in  the  performance  of  duties. 

(A)  Through  neglect  or  culpable  inefficiency.  Forfeiture  of  two-thirds  pay  per  month 
for  3  months  and  confinement  for  3  months. 

(B)  Willful.  Bad  conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confine¬ 
ment  for  6  months. 


f.  Sample  specific,  tions. 
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(1)  Violation  or  failure  to  obey  lawful  general  order  or  regulation. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about  _ 19 _ _  (violate)  (fail  to  obey)  a  lawful  general  (order) 

(regulation),  to  wit:  (paragraph  _ _  (Army)  (Air  Force)  Regulation _ 

dated _ 19 _ J  (Article _ U.S.  Navy  Regulations,  dated _ 19 _  [  (General 

Order  No. _ U.S.  Navy,  dated _ 19 _  (  ( - [.  by  (wrongfully) _ _ 

(2)  Violation  or  failure  to  obey  other  lawful  written  order. 

In  that  _ (personal  jurisdiction  data),  having  knowledge  of  a  lawful  order  issued  by 

_ to  wit:  (paragraph _ (  _ ^the  Combat  Group  Regulation  No.  _ ) 

(USS _ Instruction _ ).  dated _ )  (  _ ).  an  order  which  it  was  his/ 

her  duty  to  obey.  did.  (at./on  board — location)  (subject-matter  jurisdiction  data,  if  required),  on  or  about _ 

19 _ .  fail  to  obey  the  same  by  (wrongfully) _ 

(3)  Failure  to  obey  other  lawful  order. 

In  that _ (personal  jurisdiction  data)  having  knowledge  of  a  lawful  order  issued  by 

_ (to  submit  to  certain  medical  treatment)  (to  - )  (not  to  - ) 

(  _ ).  an  order  which  it  was  his/her  duty  to  obey,  did  (at/on  board — liKation)  (subject-matter 

jurisdiction  data,  if  required),  on  or  about  _ 19 _  .  fail  to  obey  the  same  [by  (wrongfully) 


(4)  Dereliction  in  the  performance  of  duties. 

In  that _ (personal  jurisdiction  data),  (at/on  board — location)  (subject-matter  jurisdic¬ 
tion  data,  if  required),  (on  or  about _ 19 - )  (from  about - 19 -  to  about - 

19 _ ).  having  knowledge  of  his/her  duties,  was  derelict  in  the  performance  of  those  duties  in  that  he/she 

(negligently)  (willfully)  (by  culpable  inefficiency)  failed  to - -  as  it  was  his/her  duty  to  do. 

17.  Article  93— Cruelty  and  maltreatment 

a.  Text. 

■‘Any  person  subject  to  this  chapter  who  is  guilty  of  cruelty  toward,  or  oppression  or  maltreatment  of,  any 
person  subject  to  his  orders  shall  be  punished  as  a  court-martial  may  direct.” 

b.  Elements. 

(1)  That  a  certain  person  was  subject  to  the  orders  of  the  accused;  and 

(2)  That  the  accused  was  cruel  toward,  or  oppressed,  or  maltreated  that  person. 

c.  Explanation. 

())  Nature  of  victim.  “Any  person  subject  to  his  orders”  means  not  only  those  persons  under  the  direct 
or  immediate  command  of  the  accused  but  extends  to  all  persons,  subject  to  the  code  or  not,  who  by  reason  of 
some  duty  are  required  to  obey  the  lawful  orders  of  the  accused,  regardless  whether  the  accused  is  in  the  direct 
chain  of  command  over  the  person. 

(2)  Nature  of  act.  The  cruelty,  oppression,  or  maltreatment,  although  not  necessarily  physical,  must 
be  measured  by  an  objective  standard.  Ass.uilt,  improper  punishment,  and  sexual  harassment  may  constitute  this 
offense.  Sexual  harassment  includes  mtluencing,  offering  to  influence,  or  threatening  the  career,  pay,  or  job  of 
another  person  in  exchange  for  sexual  favors,  and  deliberate  or  repeated  offensive  comments  or  gestures  of  a 
sexual  nature.  The  imposition  of  necessary  or  proper  duties  and  the  exaction  of  their  performance  does  not 
constitute  this  offense  even  though  the  duties  are  arduous  or  hazardous  or  brrth. 

d.  Les.ser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  1  year. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  (at/on  board — location)  (subject-matter  jurisdiction 
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data,  if  required),  on  or  about _ 19 _ _  jwas  cruel  toward)  [did  (oppress)  (maltreat)] _ _ 

a  person  subject  to  his/her  orders,  by  (kicking  him/her  in  the  stomach)  (confining  him/her  for  twenty-four  hours 
without  water)  ( _ ). 

18.Artlcle  94— Mutiny  and  sedition 

a.  Text. 

“(a)  Any  person  subject  to  this  chapter  who — 

(1)  with  intent  to  usurp  or  override  lawful  military  authority,  refuses,  in  concert  with  any  other  person, 
to  obey  orders  or  otherwise  do  his  duty  or  creates  any  violence  or  disturbance  is  guilty  of  mutiny; 

(2)  with  intent  to  cause  the  overthrow  or  destruction  of  lawful  civil  authority,  creates,  in  concert  with 
any  other  person,  revolt,  violence,  or  other  disturbance  against  that  authority  is  guilty  of  sedition; 

(3)  fails  to  do  his  utmost  to  prevent  and  suppress  a  mutiny  or  sedition  being  committed  in  his  presence, 
or  fails  to  take  all  reasonable  means  to  inform  his  superior  commissioned  officer  or  commanding  officer  of  a 
mutiny  or  sedition  which  he  knows  or  has  reason  to  believe  is  taking  place,  is  guilty  of  a  failure  to  suppress  or 
report  a  mutiny  or  sedition. 

(b)  A  person  who  is  found  guilty  of  attempted  mutiny,  mutiny,  sedition,  or  failure  to  suppress  or  report  a 
mutiny  or  sedition  shall  be  punished  by  death  or  such  other  punishment  as  a  court-martial  may  direct." 

b.  Elements. 

(1)  Mutiny  by  creating  violence  or  disturbance. 

(a)  That  the  accused  created  violence  or  a  disturbance;  and 

(b)  That  the  accused  created  this  violence  or  disturbance  with  intent  to  usurp  or  override  lawful 
military  authority. 

(2)  Mutiny  by  refusing  to  obey  orders  or  to  perform  duty. 

(a)  That  the  accused  refused  to  obey  orders  or  otherwise  do  the  accused’s  duty; 

(b)  That  the  accused  in  refusing  to  obey  orders  or  perform  duty  acted  in  concert  with  another 
person  or  persons;  and 

(c)  That  the  accused  did  so  with  intent  to  usurp  or  override  lawful  military  authority. 

(3)  Sedition. 

(a)  That  the  accused  created  revolt,  violence,  or  disturbance  against  lawful  civil  authority; 

(b)  That  the  accused  acted  in  concert  with  another  person  or  persons;  and 

(c)  That  the  accused  did  so  with  the  intent  to  cause  the  overthrow  or  destruction  of  that  authority. 

(4)  Failure  to  prevent  and  suppress  a  mutiny  or  sedition. 

(a)  That  an  offense  of  mutiny  or  sedition  was  committed  in  the  presence  of  the  accused;  and 

(b)  That  the  accused  failed  to  do  the  accused’s  uinic»»i  to  prevent  and  suppress  the  mutiny  or 

sedition. 

(5)  Failure  to  report  a  mutiny  or  sedition. 

(a)  That  an  offense  of  mutiny  or  sedition  occurred; 

(b)  That  the  accused  knew  or  had  reason  to  believe  that  the  offense  was  taking  place;  and 

(c)  That  the  accused  failed  to  take  all  reasonable  means  to  inform  the  accused’s  superior  com¬ 
missioned  officer  or  commander  of  the  offense. 

(6)  Attempted  mutiny. 
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(a)  That  the  accused  committed  a  certain  overt  act; 

(b)  That  the  act  was  done  with  specific  intent  to  commit  the  offense  of  mutiny; 

(c)  That  the  act  amounted  to  more  than  mere  preparation:  and 

(d)  That  the  act  apparently  tended  to  effect  the  commission  of  the  offense  of  mutiny. 

c.  Explanation. 

(1)  Mutiny.  Article  94(a)(1)  defines  two  types  of  mutiny,  both  requiring  an  intent  to  usurp  or  override 
military  authority. 

(a)  Mutiny  by  creating  violence  or  disturbance.  Mutiny  by  creating  violence  or  disturbance  may 
be  committed  by  one  person  acting  alone  or  by  more  than  one  acting  together. 

(b)  Mutiny  by  refusing  to  obey  orders  or  perform  duties.  Mutiny  by  refusing  to  obey  orders  or 
perform  duties  requires  collective  insubordination  and  necessarily  includes  some  combination  of  two  or  more 
persons  in  resisting  lawful  military  authority.  This  concert  of  insubordination  need  not  be  preconceived,  nor  is 
it  necessary  that  the  insubordination  be  active  or  violent.  It  may  consist  simply  of  a  persistent  and  concerted 
refusal  or  omission  to  obey  orders,  or  to  do  duty,  with  an  insubordinate  intent,  that  is,  with  an  intent  to  usurp 
or  override  lawful  military  authority.  The  intent  may  be  declared  in  words  or  inferred  from  acts,  omissions,  or 
surrounding  circumstances. 

(2)  Sedition.  Sedition  requires  a  concert  of  action  in  resistance  to  civil  authority.  This  differs  from 
mutiny  by  creating  violence  or  disturbance.  See  subparagraph  c(l)(o)  above. 

(3)  Failure  to  prevent  and  suppress  a  mutiny  or  sedition.  “Utmost”  means  taking  those  measures  to 
prevent  and  suppress  a  mutiny  or  sedition  which  may  properly  be  called  for  by  the  circumstances,  including  the 
rank,  responsibilities,  or  employment  of  the  person  concerned.  “Utmost”  includes  the  use  of  such  force,  including 
deadly  force,  as  may  be  reasonably  necessary  under  the  circumstances  to  prevent  and  suppress  a  mutiny  or 
sedition. 

(4)  Failure  to  report  a  mutiny  or  sedition.  Failure  to  "take  all  reasonable  means  to  inform"  includes 
failure  to  take  the  most  expeditious  means  available.  When  the  circumstances  known  to  the  accused  would  have 
caused  a  reasonable  person  in  similar  circumstances  to  believe  that  a  mutiny  or  sedition  was  occurring,  this  may 
establish  that  the  accused  had  such  “reason  to  believe”  that  mutiny  or  sedition  was  occurring.  Failure  to  report 
an  impending  mutiny  or  sedition  is  not  an  offense  in  violation  of  Article  94.  But  see  paragraph  16c(3)  (dereliction 
of  duty). 

(5)  Attempted  mutiny.  For  a  discussion  of  attempts,  see  paragraph  4. 

d.  Lesser  included  offenses. 

(1)  Mutiny  by  creating  violence  or  disturbance. 

(a)  Article  90 — assault  on  commissioned  officer 

(b)  Article  91 — assault  on  warrant,  noncommissioned,  or  petty  officer 

(c)  Article  94 — attempted  mutiny 

(d)  Article  1 16 — riot;  breach  of  peace 

(e)  Article  128 — assault 

(0  Article  134 — disorderly  conduct 

(2)  Mutiny  by  refusing  to  obey  orders  or  perform  duties. 

(a)  Article  90 — willful  disobedience  of  commissioned  officer 

(b)  Article  91 — willful  disobedience  of  warrant,  noncommissioned,  or  petty  officer 

(c)  Article  92 — failure  to  obey  lawful  order 

(d)  Article  94 — attempted  mutiny 
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(3)  Sedition. 


(a)  Article  116 — riot;  breach  of  peace 

(b)  Article  128 — assault 

(c)  Article  134 — disorderly  conduct 

(d)  Article  80 — attempts 

e.  Maximum  punishment.  For  all  offenses  under  Article  94,  death  or  such  other  punishment  as  a  court- 
martial  may  direct. 

f.  Sample  specifications. 

(1)  Mutiny  by  creating  violence  or  disturbance. 

In  that _ (personal  jurisdiction  data),  with  intent  to  (usurp)  (override)  (usurp  and  override) 

lawful  military  authority,  did,  (at/on  board — location)  (subject-matter  jurisdiction  data,  if  required),  on  or  about 

- 19 - ,  create  (violence)  (a  disturbance)  by  (attacking  the  officers  of  the  said  ship)  (barricading 

himself/herself  in  Barracks  T7,  firing  his/her  rifle  at _ _  and  exhorting  other  persons  to  join  him/ 

her  in  defiance  of _ )  ( _ ). 

(2)  Mutiny  by  reusing  to  obey  orders  or  perform  duties. 

In  that _ (personal  jurisdiction  data),  with  intent  to  (usurp)  (override)  (usurp  and  override) 

lawful  military  authority,  did,  (at/on  board — location)  on  or  about  _ 19 _ _  refuse, 

in  concert  with - (and _ )  (others  whose  names  are  unknown),  to  (obey  the  orders 

of _ to _ )  (perform  his/her  duty  as _ ). 

(3)  Sedition. 

In  that - (personal  jurisdiction  data),  with  intent  to  cause  the  (overthrow)  (destruction) 

(overthrow  and  destruction)  of  lawful  civil  authority,  to  wit: _ _  did,  (at/on  board — location) 

(subject-matter  jurisdiction  data,  if  required),  on  or  about _ 19 _ ,  in  concert  with  ( _ ) 

and  ( _ _ )  (others  whose  names  are  unknown),  create  (revolt)  (violence)  (a  disturbance)  against 

such  authority  by  (entering  the  Town  Hall  of _ and  destroying  property  and  records  therein) 

(marching  upon  and  compelling  the  surrender  of  the  police  of  _ .  -  )  (  _ ). 

(4)  Failure  to  prevent  and  suppress  a  mutiny  or  sedition. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  fail  to  do  his/her  utmost  to  prevent  and  suppress  a 

(mutiny)  (sedition)  among  the  (soldiers)  (sailors)  (airmen)  (marines)  ( _ )  of _ _ 

which  (mutiny)  (sedition)  was  being  committed  in  his/her  presence,  in  that  (he/she  took  no  means  to  compel  the 

dispersal  of  the  assembly)  (he/she  made  no  effort  to  assist _ who  was  attempting  to  quell  the 

mutiny)  ( - ). 

(5)  Failure  to  report  a  mutiny  or  sedition. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ ,  fail  to  take  all  reasonable  means  to  inform  his/her 

superior  commissioned  officer  or  his/her  commander  of  a  (mutiny)  (sedition)  among  the  (soldiers)  (sailors) 

(airmen)  (marines)  (  _ )  of  _ _  which  (mutiny)  (sedition)  he/she,  the  said 

_ (knew)  (had  reason  to  believe)  was  taking  place. 

(6)  Attempted  mutiny. 

In  that _ (personal  jurisdiction  data),  with  intent  to  (usurp)  (override)  (usurp  and  override) 

lawful  military  authority,  did,  (at/on  board — location)  (subject-matter  jurisdiction  data,  if  required),  on  or  about 
_ 19 _ _  attempt  to  [create  (violence)  (a  disturbance)  by _ ]  [ _ ). 
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19.  Article  95 — Resistance,  breach  of  arrest,  and  escape 

a.  Text. 

"Any  person  subject  to  this  chapter  who  resists  apprehension  or  breaks  arrest  or  who  escapes  from  custody 
or  confinement  shall  be  punished  as  a  court-martial  may  direct.” 

b.  Elements. 

( 1 )  Resisting  apprehension. 

(a)  That  a  certain  person  attempted  to  apprehend  the  accused; 

(b)  That  said  person  was  authorized  to  apprehend  the  accused;  and 

(c)  That  the  accused  actively  resisted  the  apprehension. 

(2)  Breaking  arrest. 

(a)  That  a  certain  person  ordered  the  accused  into  arrest; 

(b)  That  said  person  was  authorized  to  order  the  accused  into  arrest;  and 

(c)  That  the  accused  went  beyond  the  limits  of  arrest  before  being  released  from  that  arrest  by 
proper  authority. 

(3)  Escape  from  custody. 

(a)  That  a  certain  person  apprehended  the  accused; 

(b)  That  said  person  was  authorized  to  apprehend  the  accused;  and 

(c)  That  the  accused  freed  himself  or  herself  from  custody  before  being  released  by  proper  authority. 

(4)  Escape  from  confinement. 

(a)  That  a  certain  person  ordered  the  accused  into  confinement; 

(b)  That  said  person  was  authorized  to  order  the  accused  into  confinement;  and 

(c)  That  the  accused  freed  himself  or  herself  from  confinement  before  being  released  by  proper 

authority. 

c.  Explanation. 

( I )  Resisting  apprehension. 

(a)  Apprehension.  Apprehension  is  the  taking  of  a  person  into  custody.  See  R.C.M.  302. 

(b)  Authority  to  apprehend.  See  R.C.M.  302(h)  concerning  who  may  apprehend.  Whether  the 
status  of  a  person  authorized  that  person  to  apprehend  the  accused  is  a  question  of  law  to  be  decided  by  the 
military  judge.  Whether  the  person  who  attempted  to  make  an  apprehension  had  such  a  status  is  a  question  of 
fact  to  be  decided  by  the  factfinder. 

(c)  Nature  of  the  resistance.  The  resistance  must  be  active,  such  as  assaulting  the  person  attempting 
to  apprehend  or  flight.  Mere  words  of  opposition,  argument,  or  abuse,  and  attempts  to  escape  from  custody  after 
the  apprehension  is  complete,  do  not  constitute  the  offense  of  resisting  apprehension  although  they  may  constitute 
other  offenses. 

(d)  Mistake.  It  is  a  defense  that  the  accused  held  a  reasonable  belief  that  the  person  attempting 
to  apprehend  did  not  have  authority  to  do  so.  However,  the  accused’s  belief  at  the  time  that  no  basis  exists  for 
the  apprehension  is  not  a  defense. 

(e)  Illegal  apprehension.  A  person  may  not  be  convicted  of  resisting  apprehension  if  the  attempted 
apprehension  is  illegal,  but  may  be  convicted  of  other  offenses,  such  as  assault,  depending  on  all  the  circumstances. 
An  attempted  apprehension  by  a  person  authorized  to  apprehend  is  presumed  to  be  legal  in  the  absence  of  evidence 
to  the  contrary.  Ordinarily  the  legality  of  an  apprehension  is  a  question  of  law  to  be  decided  by  the  military 
judge. 
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(2)  Breaking  arrest. 

(a)  Arrest.  There  are  two  types  of  arrest;  pretrial  arrest  under  Article  9  (.see  R.C.M,  304)  and 
arrest  under  Article  15  (sre  paragraph  5c(3),  Part  V).  This  article  prohibits  breaking  any  arrest. 

(b)  Authority  to  order  arrest.  See  R.C.M.  304ib)  and  paragraphs  2  and  5b,  Part  V  concerning 
authority  to  order  arrest. 

(c)  Nature  of  restraint  imposed  by  arrest.  In  arrest,  the  restraint  is  moral  restraint  imposed  by 
orders  fixing  the  limits  of  arrest. 

(d)  Breaking.  Breaking  arrest  is  committed  when  the  person  in  arrest  infringes  the  limits  set  by 
orders.  The  reason  for  the  infringement  is  immaterial.  For  example,  innocence  of  the  offense  with  respect  to 
which  an  arrest  may  have  been  imposed  is  not  a  defense. 

(e)  Illegal  arrest.  A  person  may  not  be  convicted  of  breaking  arrest  if  the  arrest  is  illegal.  An 
arrest  ordered  by  one  authorized  to  do  so  is  presumed  to  be  legal  in  the  absence  of  some  evidence  to  the  contrary. 
Ordinarily,  the  legality  of  an  arrest  is  a  question  of  law  to  be  decided  by  the  military  judge. 

(3)  Escape  from  custody. 

(a)  Custody.  "Custody”  is  restraint  of  free  locomotion  imposed  by  lawful  apprehension.  The 
restraint  may  be  physical  or,  once  there  has  been  a  submission  to  apprehension  or  a  forcible  taking  into  custody, 
it  may  consist  of  control  exercised  in  the  presence  of  the  prisoner  by  official  acts  or  orders.  Custody  is  temporary 
restraint  intended  to  continue  until  other  restraint  (arrest,  restriction,  confinement)  is  imposed  or  the  person  is 
released. 


(b)  Authority  to  apprehend.  See  subparagraph  (!)(/>)  above. 

(c)  Escape.  For  a  discussion  of  escape,  see  subparagraph  c(4)(c).  below. 

(d)  Illegal  custody.  ,A  person  may  not  be  convicted  of  this  offense  if  the  custody  was  illegal.  An 
apprehension  effected  by  one  authorized  to  apprehend  is  presumed  to  be  lawful  in  the  absence  of  evidence  to 
the  contrary.  Ordinarily,  the  legality  of  an  apprehension  is  a  question  of  law  to  be  decided  by  the  military  judge. 

(e)  Correctional  custody.  See  paragraph  70. 

(4)  Escape  from  confinement. 

(a)  Confinement.  Confinement  is  physical  restraint  imposed  under  R.C.M.  305;  1 101 ;  or  paragraph 

5b.  Part  V. 


(b)  Authority  to  order  confinement.  See  R.C.M.  }d4ib):  1 101;  and  paragraphs  2  and  5b.  Part  V 
concerning  who  may  order  confinement. 

(c)  Escape.  An  escape  may  be  either  with  or  without  force  or  artifice,  and  either  with  or  without 
the  consent  of  the  custodian.  However,  where  a  prisoner  is  released  oy  one  with  apparent  authority  to  do  so. 
the  prisoner  may  not  be  convicted  of  escape  from  confinement.  See  al.w  paragraph  2()c(  I )(/?).  Any  completed 
cast.ng  off  of  the  restraint  of  confinement,  before  release  by  proper  authority,  is  an  escape,  and  lack  of  effectiveness 
of  the  restraint  imposed  is  immaterial.  An  escape  is  not  complete  until  the  pri.soner  is  momentarily  free  from 
the  restraint.  If  the  movement  toward  escape  is  opposed,  or  belbrc  it  is  completed,  an  immediate  pursuit  follows, 
there  is  no  escape  until  opposition  is  overcome  or  pursuit  is  shaken  off. 

(d)  Status  when  temporarily  outside  confmeinent  facility .  A  prisoner  who  is  temporarily  escorted 
outside  a  confinement  facility  for  a  work  detail  or  other  reason  by  a  guard,  who  has  both  the  duty  and  means 
to  prevent  that  prisoner  from  escaping,  remains  in  confinement. 

(e)  Legality  of  confinement.  .A  person  may  not  be  convicted  of  escape  from  confinement  if  the 

confinement  is  illegal.  Confinement  ordered  by  one  authorized  to  do  so  is  presumed  to  be  lawful  in  the  absence 
of  evidence  to  the  contrary.  Ordinarily,  the  legality  of  confinement  is  a  question  of  law  to  be  decided  by  the 
military  judge.  ■  ’  • 

d.  Lesser  included  offen.se s. 
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(1)  Resisting  apprehension.  Article  128 — assault:  assault  consummated  by  a  battery 

(2)  Breaking  arrest. 

(a)  Article  134 — breaking  restriction 

(b)  Article  80 — attempts 

(3)  Escape  from  custody.  Article  80 — attempts 

(4)  Escape  from  confinement .  Article  80- — attempts 

e.  Ma.ximum  punishment. 

(1)  Resisting  apprehension.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confine¬ 
ment  for  1  year. 

(2)  Breaking  arrest.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 

6  months. 

(3)  Escape  from  custody  or  confinement.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  1  year. 

f.  Sample  specifications . 

(1)  Resisting  apprehension. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  resist  being  apprehended  by _ 

(an  armed  force  policeman)  ( _ ),  a  person  authorized  to  apprehend  the  accused. 

(2)  Breaking  arrest. 

In  that _ (personal  jurisdiction  data),  having  been  placed  in  arrest  (in  quarters)  (in  his/ 

her  company  area)  ( _ )  by  a  person  authorized  to  order  the  accused  into  arrest,  did.  (at/on  board — 

location)  on  or  about _ 19 _ _  break  said  arrest. 

(3)  Escape  from  custody. 

In  that  _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject- 

matter  jurisdiction  data,  if  required),  on  or  about _ 19 _ _  escape  from  the  custody  of _ _ 

a  person  authorized  to  apprehend  the  accused. 

(4)  Escape  from  confinement . 

In  that _ (personal  jurisdiction  data),  having  been  placed  in  confinement  in  (place  of 

confinement),  by  a  person  authorized  to  order  the  accused  into  confinement  did,  (at/on  board — location)  (subject- 
matter  jurisdiction  data,  if  required),  on  or  about _ 19 _ ,  escape  from  confinement. 

20.  Article  96— Releasing  prisoner  without  proper  authority 

a.  Text. 

“Any  person  subject  to  this  chapter  who.  without  proper  authority,  relea.ses  any  prisoner  committed  to  his 
charge,  or  who  through  neglect  or  design  suffers  any  such  prisoner  to  escape,  shall  be  punished  as  a  court- 
martial  may  direct,  whether  or  not  the  prisoner  was  committed  in  strict  compliance  with  law." 

b.  Elements. 

( 1 )  Releasing  a  prisoner  without  proper  authority. 

(a)  That  a  certain  prisoner  was  committed  to  the  charge  of  the  accused;  and 

(b)  That  the  accused  released  the  prisoner  without  proper  authority. 

(2)  Suffering  a  prisoner  to  escape  through  neglect. 

(a)  That  a  certain  prisoner  was  committed  to  the  charge  of  the  accused; 
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(b)  That  the  prisoner  escaped; 

(c)  That  the  accused  did  not  take  such  care  to  prevent  the  escape  as  a  reasonably  careful  person, 
acting  in  the  capacity  in  which  the  accused  was  acting,  would  have  taken  in  the  same  or  similar  circumstances; 
and 

(d)  That  the  escape  was  the  proximate  result  of  the  accused’s  neglect. 

(3)  Suffering  a  prisoner  to  escape  through  design. 

(a)  That  a  certain  prisoner  was  committed  to  the  charge  of  the  accused; 

(b)  That  the  design  of  the  accused  was  to  suffer  the  escape  of  that  prisoner;  and 

(c)  That  the  prisoner  escaped  as  a  result  of  the  carrying  out  of  the  design  of  the  accused. 

c.  Explanation. 

( 1 )  Releasing  a  prisoner  without  proper  authority. 

(a)  Prisoner.  “Prisoner”  includes  a  civilian  or  military  person  who  has  been  confined. 

(b)  Release.  The  release  of  a  prisoner  is  removal  of  restraint  by  the  custodian  rather  than  by  the 

prisoner. 

(c)  Authority  to  release.  See  R.C.M.  305(g)  as  to  who  may  release  pretrial  prisoners.  Normally, 
the  lowest  authority  competent  to  order  release  of  a  post-trial  prisoner  is  the  commander  who  convened  the  court- 
martial  v^hich  sentenced  the  prisoner  or  the  officer  exercising  general  court-martial  jurisdiction  over  the  prisoner. 
5ee  a/so  R.C.M.  1101. 

(d)  Committed.  Once  a  prisoner  has  been  confined,  the  prisoner  has  been  “committed"  in  the 
sense  of  Article  96,  and  only  a  competent  authority  (see  subparagraph  (t  ))  may  order  release,  regardless  of 
failure  to  follow  procedures  prescribed  by  the  code,  this  Manual,  or  other  law. 

(2)  Suffering  a  prisoner  to  escape  through  neglect. 

(a)  Suffer.  "Suffer”  means  to  allow  or  permit;  not  to  forbid  or  hinder. 

(b)  Neglect.  "Neglect"  is  a  relative  term.  It  is  the  absence  of  conduct  which  would  have  been 
taken  by  a  reasonably  careful  person  in  the  same  or  similar  circumstances. 

(c)  Escape.  Escape  is  defined  in  paragraph  19c(4)(c). 

(d)  Status  of  prisoner  after  escape  not  a  defense.  After  escape,  the  fact  that  a  prisoner  returns,  is 
captured,  killed,  or  otherwise  dies  is  not  a  defense. 

(3)  Suffering  a  prisoner  to  escape  through  design.  An  escape  is  suffered  through  design  when  it  is 
intended.  Such  intent  may  be  inferred  from  conduct  so  wantonly  devoid  of  care  that  the  only  reasonable  inference 
which  may  be  drawn  is  that  the  escape  was  contemplated  as  a  probable  result. 

d.  Lesser  included  offen.se s. 

( 1 )  Releasing  a  prisoner  without  proper  authority.  Article  80 — attempts 

(2)  Suffering  a  prisoner  to  escape  through  neglect.  None 

(3)  Suffering  a  pri.soner  to  escape  through  design. 

(a)  Article  96 — suffering  a  prisoner  to  escape  through  neglect 

(b)  Article  80 — attempts 

e.  Maximum  punishment . 
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(1)  Releasing  a  prisoner  without  proper  authority.  Dishonorable  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  2  years. 

(2)  Suffering  a  prisoner  to  escape  through  neglect.  Bad-conduct  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  1  year. 

(3)  Suffering  a  prisoner  to  escape  through  design.  Dishonorable  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  2  years. 

f.  Sample  specifications. 

(1)  Releasing  a  prisoner  without  proper  authorin'. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about _ 

19 _ _  without  proper  authority,  release _ a  prisoner  committed  to  his/her  charge. 

(2)  Suffering  a  prisoner  to  escape  through  neglect  or  design. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 _ _  through  (neglect)  (design),  suffer _ _  a  prisoner  committed  to  his/her  charge,  to  escape. 

21.  Article  97— Unlawful  detention 

a.  Text. 

“Any  person  subject  to  this  chapter  who.  except  as  provided  by  law.  apprehends,  arrests,  or  confines  any 
person  shall  be  punished  as  a  court-martial  may  direct.” 

b.  Elements. 

( 1 )  That  the  accused  apprehended,  arrested,  or  confined  a  certain  person;  and 

(2)  That  the  accused  unlawfully  exercised  the  accused’s  authority  to  do  so. 

c.  Explanation. 

(1)  Scope.  This  article  prohibits  improper  acts  by  those  empowered  by  the  code  to  arrest,  apprehend, 
or  confine.  See  Articles  7  and  9;  R.C.M.  302.  304,  305,  and  1101,  and  paragraphs  2  and  5b.  Part  V.  It  does 
not  apply  to  private  acts  of  false  imprisonment  or  unlawful  restraint  of  another's  freedom  of  movement  by  one 
not  acting  under  such  a  delegation  of  authority  under  the  code. 

(2)  No  force  required.  The  apprehension,  arrest,  or  confinement  must  be  against  the  will  of  the  person 
restrained,  but  force  is  not  required. 

(3)  Defense.  A  reasonable  belief  held  by  the  person  imposing  restraint  that  it  is  lawful  is  a  defense. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  3  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 _ _  unlawfully  (apprehend _ )  (place _ in  arrest)  (confine _ 

in - ). 

22.  Article  98— Noncompllance  with  procedural  rules 

a.  Text. 

“Any  person  subject  to  this  chapter  who — 

(1)  is  re.sponsible  for  unnecessary  delay  in  the  disposition  of  any  case  of  a  person  accu.sed  of  an  offen.se 
under  this  chapter;  or 
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(2)  Knowingly  and  intentionally  tails  to  enforce  or  comply  w  ith  any  provision  of  this  chapter  regulating 
the  proceedings  before,  during,  or  after  trial  of  an  accused; 

shall  be  punished  as  a  court-martial  may  direct.” 

b.  Elements. 

(1)  Unnecessary  delay  in  disposing  of  ca.se. 

(a)  That  the  accused  was  charged  with  a  certain  duty  in  connection  w  ith  the  disposition  of  a  case 
of  a  person  accused  of  an  offense  under  the  code. 

(b)  That  the  accused  knew  that  the  accused  was  charged  with  this  duty. 

(c)  That  delay  occurred  in  the  disposition  of  the  case; 

(d)  That  the  accused  was  responsible  for  the  delay;  and 

(e)  That,  under  the  circumstances,  the  delay  was  unnecessary. 

(2)  Knosvinf’ly  and  intentionally  failinj’  to  enforce  or  comply  with  provisions  of  the  code. 

(at  That  the  accused  failed  to  enforce  or  comply  with  a  certain  provision  of  the  code  regulating 
a  proceeding  before,  during,  or  after  a  trial; 

(b)  That  the  accused  had  the  duty  of  enforcing  or  complying  with  that  provision  of  the  code; 

(c)  That  the  accused  knew  that  the  accused  was  charged  with  this  duty;  and 

(d)  That  the  accused's  failure  to  enforce  or  comply  with  that  provision  was  intentional. 

c.  E.xplanation . 

( 1 )  Unnecessary  delay  in  dispo.sing  of  case.  The  purpose  of  section  ( I )  of  Article  98  is  to  ensure  expeditious 
disposition  ot  ca.ses  ot  persons  accused  of  offenses  under  the  code.  A  person  may  be  responsible  for  delay  in  the 
disposition  of  a  case  only  when  that  person’s  duties  require  action  with  respect  to  the  disposition  of  that  case. 

(2)  Knowingly  and  intentionally  failing  to  enforce  or  comply  with  provisions  of  the  code.  Section  (2) 
of  Article  98  does  not  apply  to  errors  made  in  good  faith  before,  during,  or  after  trial.  It  is  designed  to  punish 
intentional  failure  to  enforce  or  comply  w  ith  the  provisions  of  the  code  regulating  the  proceedings  before,  during, 
and  after  trial.  Unlawful  command  influence  under  Article  37  may  be  prosecuted  under  this  Article.  See  also 
Article  31  and  R.C.M.  104. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment. 

( 1 )  Unnecessary  delay  in  disposing  of  case.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  6  months. 

(2)  Knowingly  and  intentionally  failing  to  enforce  or  comply  with  provisions  of  the  code.  Dishonorable 
discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  5  years. 

f.  Sample  specifications . 

( 1 )  U nnecessary  delay  in  disposing  of  case. 

In  that  - (personal  jurisdiction  data),  being  charged  with  the  duty  of  |(investigating) 

(taking  immediate  steps  to  determine  the  proper  disposition  of)  charges  preferred  against _ 

a  person  accused  of  an  offense  under  the  Uniform  Ctxle  of  Military  Justice]  |  _ _ j,  was,  (at/on 

board — l(Kation),  on  or  about  - 19 _ _  responsible  for  unnecessary  delay  in  (investigating  said 

charges)  (determining  the  proper  disposition  of  said  charges  (  _ _ _ ). 

in  that  he  she  (did _ )  (failed  to _ )  (  _ ), 

(2)  Knowingh  and  intentionally  failing  to  enforce  or  comply  with  provisions  of  the  code. 

In  that - (personal  jurisdiction  data),  being  charged  with  the  duty  of _ 

did.  (at/on  board  —location),  on  or  about  - 19 - .  knowingly  and  intentionally  fail  to  (enforce) 

(comply  with)  Article - I'niform  Code  of  Military  Justice,  in  that  he/shc _ 
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23.  Article  99— Misbehavior  before  the  enemy 

a.  Text. 

“Any  member  ol  the  armed  forces  who  before  or  in  the  presence  of  the  enemy — 

( 1 )  runs  away; 

(2)  shamefully  abandons,  surrenders,  or  delivers  up  any  command,  unit,  place,  or  military  property 
which  it  is  his  duty  to  defend; 

(3)  through  disobedience,  neglect,  or  intentional  misconduct  endangers  the  safety  of  any  such  command, 
unit,  place,  or  military  property; 

(4)  casts  away  his  arms  or  ammunition; 

(5)  is  guilty  of  cowardly  conduct; 

(6)  quits  his  place  of  duty  to  plunder  or  pillage; 

(7)  causes  false  alarms  in  any  command,  unit,  or  place  under  control  of  the  armed  forces; 

(8)  willfully  fails  to  do  his  utmost  to  encounter,  engage,  capture,  or  destroy  any  enemy  troops, 
combatants,  vessels,  aircraft,  or  any  other  thing,  which  it  is  his  duty  so  to  encounter,  engage,  capture,  or  destroy  ; 
or 

(9)  does  not  afford  all  practicable  relief  and  assistance  to  any  troops,  combatants,  vessels,  or  aircraft 
of  the  armed  forces  belonging  to  the  United  States  or  their  allies  when  engaged  in  battle; 

shall  be  punished  by  death  or  such  other  punishment  as  a  court-martial  may  direct." 

b.  Elements. 

( 1 )  Running  away. 

(a)  That  the  accused  was  before  or  in  the  presence  of  the  enemy : 

(b)  That  the  accused  misbehaved  by  running  away;  and 

(c)  That  the  accused  intended  to  avoid  actual  or  impending  combat  with  the  enemy  by  running 


(2)  Shamefully  ahandoning.  surrendering,  or  delivering  up  command. 

(a)  That  the  accused  was  charged  by  orders  or  circumstances  with  the  duty  to  defend  a  certain 
command,  unit,  place,  ship,  or  military  property; 

(b)  That,  without  justification,  the  accused  shamefully  abandoned,  surrendered,  or  delivered  up 
that  command,  unit,  place,  ship,  or  military  property;  and 

(c)  That  this  act  occurred  while  the  accused  was  before  or  in  the  presence  of  the  enemy. 

(3)  Endangering  safety  of  a  command,  unit,  place,  .ship,  or  military  property. 

(a)  That  it  was  the  duty  of  the  accused  to  defend  a  certain  command,  unit,  place,  ship,  or  certain 
military  property; 

(b)  That  the  accused  committed  certain  disobedience,  nculcct.  or  intentional  misconduct; 


property;  and 


(c)  That  the  accused  thereby  endangered  the  safety  of  the  command,  unit,  place,  ship,  or  military 

(d)  That  this  act  occurred  while  the  accused  was  before  or  in  the  presence  of  the  enemy. 


(4)  Casting  away  arms  or  ammunition. 

(a)  That  the  accused  was  before  or  in  the  presence  of  the  enemy;  and 

(b)  That  the  accused  cast  away  certain  arms  or  ammunition. 
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(5)  Cowardly  conduct. 

(a)  That  the  accused  committed  an  act  of  cowardice; 

(b)  That  this  conduct  occurred  while  the  accused  was  before  or  in  the  presence  ot  the  enemy;  and 

(c)  That  this  conduct  was  the  result  of  fear. 

(6)  Quitting  place  of  duty  to  plunder  or  pillage. 

(a)  That  the  accused  was  before  or  in  the  presence  of  the  enemy; 

(b)  That  the  accused  quit  the  accused's  place  of  duty;  and 

(c)  That  the  accused's  intention  in  quitting  was  to  plunder  or  pillage  public  or  private  propertv . 

(7)  Causing  false  alarms. 

(a)  That  an  alarm  was  caused  in  a  certain  command,  unit,  or  place  under  control  of  the  armed 
forces  of  the  United  States; 

(b)  That  the  accused  caused  the  alarm; 

(c)  That  the  alarm  was  caused  without  any  reasonable  or  sufficient  justification  or  excuse;  and 

(d)  That  this  act  occurred  while  the  accused  was  before  or  in  the  presence  of  the  enemy . 

(8)  Willfully  fading  to  do  utmost  to  encounter  enemy. 

(a)  That  the  accused  was  serving  before  or  in  the  presence  of  the  enemy; 

(b)  That  the  accused  had  a  duty  to  encounter,  engage,  capture,  or  destroy  certain  enemy  triKips. 
combatants,  vessels,  aircraft,  or  a  certain  other  thing;  and 

(c)  That  the  accused  willfully  failed  to  do  the  utmost  to  perform  that  duty. 

(9)  Failing  to  afford  relief  and  assistance. 

(a)  That  certain  troops,  combatants,  vessels,  or  aircraft  of  the  armed  forces  belonging  to  the  L  nited 
States  or  an  ally  of  the  United  States  were  engaged  in  battle  and  required  relief  and  assistance; 

(b)  That  the  accused  was  in  a  position  and  able  to  render  relief  and  assistance  to  these  troops, 
combatants,  vessels,  or  aircraft,  without  jeopardy  to  the  accused's  mission; 

(c)  That  the  accused  failed  to  afford  all  practicable  relief  and  assistance;  and 

(d)  That,  at  the  time,  the  accused  was  before  or  in  the  presence  of  the  enemy, 
c.  Explanation. 

( 1 )  Running  away. 

(a)  Running  away.  "Running  away"  means  an  unauthorized  departure  to  avoid  actual  or  impending 
combat.  It  need  not,  however,  be  the  result  of  fear,  and  there  is  no  requirement  that  the  accused  literally  run. 

(b)  Enemy.  “Enemy"  includes  organized  forces  of  the  enemy  in  time  of  war,  any  hostile  body 
that  our  forces  may  be  opposing,  such  as  a  rebellious  mob  or  a  band  of  renegades,  and  includes  civilians  as  well 
as  members  of  military  organizations.  "Enemy"  is  not  restricted  to  the  enemy  government  or  its  armed  forces. 
All  the  citizens  of  one  belligerent  are  enemies  of  the  government  and  all  the  citizens  of  the  other. 

(c)  Before  the  enemy.  Whether  a  person  is  "before  the  enemy"  is  a  question  of  tactical  relation, 
not  distance.  For  example,  a  member  of  an  antiaircraft  gun  crew  charged  w  ith  opposing  anticipated  attack  from 
the  air,  or  a  member  of  a  unit  about  to  move  into  combat  may  be  before  the  enemy  although  miles  from  the 
enemy  lines.  On  the  other  hand,  an  organization  some  distance  from  the  front  or  immediate  area  of  combat 
which  is  not  a  part  of  a  tactical  operation  then  going  on  or  in  immediate  prospect  is  not  “before  or  in  the  presence 
of  the  enemy"  within  the  meaning  of  this  article. 

(2)  Shamefully  abandoning,  surrendering,  or  delivering  up  of  command. 
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(a)  Scope.  This  provision  concerns  primarily  commanders  chargeable  with  responsibility  for  de¬ 
fending  a  command,  unit,  place,  ship  or  military  property.  Abandonment  by  a  subordinate  would  ordinarily  be 
charged  as  running  away. 

(b)  Shameful.  Surrender  or  abandonment  without  justification  is  shameful  within  the  meaning  of 

this  article. 

(c)  Surrender;  delivers  up.  “Surrenders”  and  “delivers  up”  are  synonymous  for  the  purposes  of 

this  article. 

(d)  Justification.  Surrender  or  abandonment  of  a  command,  unit,  place,  ship,  or  military  property 
by  a  person  charged  with  its  defense  can  be  justified  only  by  the  utmost  necessity  or  extremity. 

(3)  Endangering  safety  of  a  command,  unit,  place,  .ship,  or  military  property. 

(a)  Neglect.  “Neglect”  is  the  absence  of  conduct  which  would  have  been  taken  by  a  reasonably 
careful  pterson  in  the  same  or  similar  circumstances. 

(b)  Intentional  misconduct.  “Intentional  misconduct”  does  not  include  a  mere  eiror  in  judgment. 

(4)  Casting  away  arms  or  ammunition.  Self-explanatory. 

(5)  Cowardly  conduct. 

(a)  Cowardice.  “Cowardice”  is  misbehavior  motivated  by  fear. 

(b)  Fear.  Fear  is  a  natural  feeling  of  apprehension  when  going  into  battle.  The  mere  display  of 
apprehension  does  not  constitute  this  offense. 

(c)  Nature  of  offense.  Refusal  or  abandonment  of  a  performance  of  duty  before  or  in  the  presence 
of  the  enemy  as  a  result  of  fear  constitutes  this  offense. 

(d)  Defense.  Genuine  and  extreme  illness,  not  generated  by  cowardice,  is  a  defense. 

(6)  Quitting  place  of  duty  to  plunder  or  pillage. 

(a)  Place  of  duty.  “Place  of  duty”  includes  any  place  of  duty,  whether  permanent  or  temporary, 
fixed  or  mobile. 

(b)  Plunder  or  pillage.  “Plunder  or  pillage”  means  to  seize  or  appropriate  public  or  private 
property  unlawfully. 

(c)  Nature  of  offense.  The  essence  of  this  offense  is  quitting  the  place  of  duty  with  intent  to  plunder 
or  pillage.  Merely  quitting  with  that  purpose  is  sufficient,  even  if  the  intended  misconduct  is  not  done. 

(7)  Causing  false  alarms.  This  provision  covers  spreading  of  false  or  disturbing  rumors  or  reports,  as 
well  as  the  false  giving  of  established  alarm  signals. 

(8)  Willfully  failing  to  do  utmost  to  encounter  enemy.  Willfully  refusing  a  lawful  order  to  go  on  a 
combat  patrol  may  violate  this  provision. 

(9)  Failing  to  afford  relief  and  assistance. 

(a)  All  practicable  relief  and  assistance.  “All  practicable  relief  and  assistance”  means  all  relief 
and  assistance  which  should  be  afforded  within  the  limitations  imposed  upon  a  person  by  reason  of  that  person's 
own  specific  tasks  or  mission. 

(b)  Nature  of  offen.se.  This  offense  is  limited  to  a  failure  to  afford  relief  and  assistance  to  forces 
“engaged  in  battle." 

d.  Lesser  included  offenses. 

( I )  Running  away. 

(a)  Article  85 — desertion  with  intent  to  avoid  hazardous  or  important  service 

(b)  Article  86 — absence  without  authority;  going  from  appointed  place  of  duty 
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(c)  Article  80 — attempts 

(2)  Shamefully  abandoning,  surrendering,  or  delivering  up  command.  Article  80 — attempts 

(3)  Endangering  safety  of  a  command,  unit,  place,  ship,  or  military  property. 

(a)  Through  disobedience  of  order.  Article  92 — failure  to  obey  lawful  order 

(bl  Article  80 — attempts 

(4)  Casting  away  arms  or  ammunition. 

(a)  Article  108 — military  property  of  the  United  States — loss,  damage,  destruction,  or  wrongful 

disposition 

(b)  Article  80 — attempts 

(5)  Cowardly  conduct. 

(a)  Article  85 — desertion  with  intent  to  avoid  hazardous  duty  or  important  service 

(b)  Article  86 — absence  without  authority 

(c)  Article  99 — running  away 

(d)  Article  80 — attempts 

(6)  Quitting  place  of  duty  to  plunder  or  pillage. 

(a)  Article  86(2) — going  from  appointed  place  of  duty 

(b)  Article  80 — attempts 

(7)  Causing  false  alarms.  Article  80 — attempts 

(8)  Willfully  failing  to  do  utmost  to  encounter  enemy.  Article  80 — attempts 

(9)  Failing  to  afford  relie/  and  assistance.  Article  80 — attempts 

e.  Maximum  punishment.  All  offenses  under  Article  99.  Death  or  such  other  punishment  as  a  court-martial 
may  direct. 

f.  Sample  specifications. 

( 1 )  Running  away. 

In  that - (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 - -  (before)  (in  the  presence  of)  the  enemy,  run  away  (from  his/her  company)  (and  hide)  ( _ ), 

(and  did  not  return  until  after  the  engagement  had  been  concluded)  ( _ ). 

(2)  Shamefully  abandoning ,  surrendering,  or  delivering  up  command. 

In  that - (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 - ,  (before)  (in  the  presence  oO  the  enemy,  shamefully  (abandon)  (surrender)  (deliver  up) _ 

,  which  it  was  his/her  duty  to  defend. 

(3)  Endangering  safety  of  a  command,  unit,  place,  .ship,  or  military  property. 

In  that - (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about _ 

19 - -  (before)  (in  the  presence  oO  the  enemy,  endanger  the  safety  of  _ _ 

which  it  was  his/her  duty  to  defend,  by  (disobeying  an  order  from  _ to  engage  the  enemy) 

(neglecting  his/her  duty  as  a  sentinel  by  engaging  in  a  card  game  while  on  his/her  post)  (intentional  misconduct 
in  that  he/she  became  drunk  and  fired  flares,  thus  revealing  the  location  of  his/her  unit)  ( _ j. 

(4)  Casting  away  arms  or  ammunition. 

In  that - (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 - ,  (before)  (in  the  presence  of)  the  enemy,  cast  away  his/her  (rifle)  (ammunition)  ( _ ). 
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(5)  Cowardly  conduct. 

In  that _ (personal  jurisdiction  data),  (at/on  board — location),  on  or  about _ 

19 - ,  (before)  (in  the  presence  of)  the  enemy,  was  guilty  of  cowardly  conduct  as  a  result  of  fear,  in 

that _ 

(6)  Quitting  place  of  duty  to  plunder  or  pillage. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about _ 

19 _ ,  (before)  (in  the  presence  oO  the  enemy,  quit  his/her  place  of  duty  for  the  purpose  of  (plundering) 

(pillaging)  (plundering  and  pillaging). 

(7)  Causing  false  alarms. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about _ 

19 _ _  (before)  (in  the  presence  of)  the  enemy,  cause  a  false  alarm  in  (Fort _ )  (the  said 

ship)  (the  camp)  ( _ )  by  [needlessly  and  without  authority  (causing  the  call  to  arms  to  be  sounded) 

(sounaing  the  general  alarm)]  [ _ |. 

(8)  Willfully  failing  to  do  utmost  to  encounter  enemy. 

In  that _ (personal  jurisdiction  data),  being  (before)  (in  the  presence  oO  the  enemy,  did, 

(at/on  board — location),  on  or  about _ 19 _ ,  by.  (ordering  his/her  troops  to  halt  their  advance) 

( _ ),  willfully  fail  to  do  his/her  utmost  to  (encounter)  (engage)  (capture)  (destroy),  as  it  was  his/ 

her  duty  to  do,  (certain  enemy  troops  which  were  in  retreat)  ( _ ). 

(9)  Failing  to  afford  relief  and  assistance. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about _ 

19 _ _  (before)  (in  the  presence  of)  the  enemy,  fail  to  afford  all  practicable  relief  and  assistance  to  (the  USS 

_ _  which  was  engaged  in  battle  and  had  run  aground,  in  that  he/she  failed  to  take  her  in  tow) 

(certain  troops  of  the  ground  forces  of _ _  which  were  engaged  in  battle  and  were  pinned  down 

by  enemy  fire,  in  that  he/she  failed  to  furnish  air  cover)  ( _ )  as  he/she  properly  should  have 

done. 

24.  Article  100— Subordinate  compelling  surrender 

a.  Text. 

“Any  person  subject  to  this  chapter  who  compels  or  attempts  to  compel  the  commander  of  any  place,  vessel, 
aircraft,  or  other  military  property,  or  of  any  body  of  members  of  the  armed  forces,  to  give  it  up  to  an  enemy 
or  to  abandon  it,  or  who  strikes  the  colors  or  flag  to  an  enemy  without  proper  authority,  shall  be  punished  by 
death  or  such  other  punishment  as  a  court-martial  may  direct.” 

b.  Elements. 

(1)  Compelling  surrender. 

(a)  That  a  certain  person  was  in  command  of  a  certain  place,  vessel,  aircraft,  or  other  military 
property  or  of  a  body  of  members  of  the  armed  forces; 

(b)  That  the  accused  did  an  overt  act  which  was  intended  to  and  did  compel  that  commander  to 
give  it  up  to  the  enemy  or  abandon  it;  and 

(c)  That  the  place,  vessel,  aircraft,  or  other  military  property  or  body  of  members  of  the  armed 
forces  was  actually  given  up  to  the  enemy  or  abandoned. 

(2)  Attempting  to  compel  surrender. 

(a)  That  a  certain  person  was  in  command  of  a  certain  place,  vessel,  aircraft,  or  other  military 
property  or  of  a  body  of  members  of  the  armed  forces; 

(b)  That  the  accused  did  a  certain  overt  act; 
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'  That  the  act  was  done  with  the  intent  to  compel  that  commander  to  give  up  to  the  enemy  or 
abandon  the  |  ,  vessel,  aircraft,  or  other  military  property  or  body  of  members  of  the  armed  forces; 

(d)  That  the  act  amounted  to  more  than  mere  preparation;  and 

(e)  That  the  act  apparently  tended  to  bring  about  the  compelling  of  surrender  or  abandonment. 

(3)  Striking  the  colors  or  flag. 

(a)  That  there  was  an  offer  of  surrender  to  an  enemy; 

(b)  That  this  offer  was  made  by  striking  the  colors  or  flag  to  the  enemy  or  in  some  other  manner; 

(c)  That  the  accused  made  or  was  responsible  for  the  offer;  and 

(d)  That  the  accused  did  not  have  proper  authority  to  make  the  offer. 

c.  Explanation. 

( 1 )  Compelling  surrender. 

(a)  Nature  of  offense.  The  offenses  under  this  article  are  similar  to  mutiny  or  attempted  munitv 
designed  to  bring  about  surrender  or  abandonment.  Unlike  some  cases  of  mutiny,  however,  concert  of  action  is 
not  an  essential  element  of  the  offenses  under  this  article.  The  offense  is  not  complete  until  the  place,  military 
property,  or  command  is  actually  abandoned  or  given  up  to  the  enemy. 

(b)  Surrender.  ''Surrender'’  and  “to  give  it  up  to  an  enemy”  are  synonymous. 

(c)  Acts  required.  The  surrender  or  abandonment  must  be  eompelled  or  attempted  to  be  compelled 
by  acts  rather  than  words. 

(2)  Attempting  to  compel  surrender.  The  offense  of  attempting  to  compel  a  surrender  or  abandonment 
does  not  require  actual  abandonment  or  surrender,  but  there  must  be  some  act  done  with  this  purpose  in  view, 
even  if  it  does  not  accomplish  the  purpose. 

(3)  Striking  the  colors  or  flag. 

(a)  In  general.  To  “strike  the  colors  or  flag”  is  to  haul  down  the  colors  or  flag  in  the  face  of  the 
enemy  or  to  make  any  other  offer  of  surrender.  U  is  traditional  wording  for  an  act  of  surrender. 

(b)  Nature  of  offense.  The  offense  is  committed  when  one  assumes  the  authority  to  surrender  a 
military  force  or  position  when  not  authorized  to  do  so  either  by  competent  authority  or  by  the  necessities  of 
battle.  If  continued  battle  has  become  fruitless  and  it  is  impossible  to  communicate  with  higher  authority,  those 
facts  will  constitute  proper  authority  to  surrender.  The  offense  may  be  committed  whenever  there  is  sufficient 
contact  with  the  enemy  to  give  the  opportunity  of  making  an  offer  of  surrender  and  it  is  not  necessary  that  an 
engagement  with  the  enemy  be  in  progress.  It  is  unnecessary  to  prove  that  the  offer  was  received  by  the  enemy 
or  that  it  was  rejected  or  accepted.  The  sending  of  an  emissary  charged  with  making  the  offer  of  surrender  is 
an  act  sufficient  to  prove  the  offer,  even  though  the  emissary  does  not  reach  the  enemy. 

(4)  Enemy.  For  a  discussion  of  “enemy,”  see  paragraph  23c(l)(b). 

d.  Lesser  included  offense.  Striking  the  colors  or  flag.  Article  80 — attempts 

e.  Maximum  punishment.  All  offenses  under  Article  100.  Death  or  such  other  punishment  as  a  court-martial 
may  direct. 

f.  Sample  specifications. 

( 1 )  Compelling  surrender  or  attempting  to  compel  .surrender. 

In  that - (personal  jurisdiction  data),  did,  (at/on — board  location),  on  or  about _ 

19 - ,  (attempt  to)  compel _ _  the  commander  of _ (to  give  up  to  the  enemy) 

(to  abandon)  said _ _  by _ 

(2)  Striking  the  colors  or  flag. 

In  that - (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 
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19 _  ,  without  proper  authority,  offer  to  surrender  to  the  enemy  by  Istriking  the  (colorsXflag))  |  _ ]. 

25.  Article  101— Improper  use  of  countersign 

a.  Texr. 

“Any  person  subject  to  this  chapter  who  in  time  of  war  discloses  the  parole  or  countersign  to  any  person 
not  entitled  to  receive  it  or  who  gives  to  another  who  is  entitled  to  receive  and  use  the  parole  or  countersign  a 
different  parole  or  countersign  from  that  which,  to  his  knowledge,  he  was  authorized  and  required  to  give,  shall 
be  punished  by  death  or  such  other  punishment  as  a  court-martial  may  direct.” 

b.  Elements. 

(1)  Disclosing  the  parole  or  countersif>n  to  one  not  entitled  to  receive  It. 

(a)  That,  in  time  of  war,  the  accused  disclosed  the  parole  or  countersign  to  a  person,  identified 
or  unidentified,  and 

(b)  That  this  person  was  not  entitled  to  receive  it. 

(2)  Giving  a  parole  or  countersign  different  from  that  authorized. 

(a)  That,  in  time  of  war,  the  accused  knew  that  the  accused  was  authorized  and  required  to  give 
a  certain  parole  or  countersign;  and 

(b)  That  the  accused  gave  to  a  person  entitled  to  receive  and  use  this  parole  or  countersign  a 
different  parole  or  countersign  from  that  which  the  accused  was  authorized  and  required  to  give. 

c.  Explanation. 

(1)  Countersign.  A  countersign  is  a  word,  signal,  or  procedure  given  from  the  principal  headquarters 
of  a  command  to  aid  guards  and  sentinels  in  their  scrutiny  of  persons  who  apply  to  pass  the  lines.  It  consists  of 
a  secret  challenge  and  a  password,  signal,  or  procedure. 

(2)  Parole.  A  parole  is  a  word  u.sed  as  a  check  on  the  countersign;  it  is  given  only  to  those  who  are 
entitled  to  inspect  guards  and  to  commanders  of  guards. 

(3)  Who  may  receive  countersign.  The  class  of  persons  entitled  to  receive  the  countersign  or  parole 
will  expand  and  contract  under  the  varying  circumstances  of  war.  Who  these  persons  are  will  be  determined 
largely,  in  any  particular  case,  by  the  general  or  special  orders  under  which  the  accused  was  acting.  Before 
disclosing  such  a  word,  a  person  subject  to  military  law  must  determine  at  that  person’s  peril  that  the  recipient 
is  a  person  authorized  to  receive  it. 

(4)  Intent,  motive,  negligence,  mistake,  ignorance  not  defense.  The  accused’s  intent  or  motive  in 
disclosing  the  countersign  or  parole  is  immaterial  to  the  issue  of  guilt,  as  is  the  fact  that  the  disclosure  was 
negligent  or  inadvertent.  It  is  no  defense  that  the  accused  did  not  know  that  the  person  to  whom  the  countersign 
or  parole  was  given  was  not  entitled  to  receive  it. 

(5)  How  accused  received  countersign  or  parole.  It  is  immaterial  whether  the  accused  had  received 
the  countersign  or  parole  in  the  regular  course  of  duty  or  whether  it  was  obtained  in  some  other  way. 

(6)  In  time  of  war.  See  R.C.M.  103(19). 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Death  or  such  other  punishment  as  a  court-martial  may  direct. 

f.  Sample  specifications. 

(1)  Disclosing  the  parole  or  countersign  to  one  not  entitled  to  receive  it. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 _ _  a  time  of  war.  disclose  the  (parole)  (countersign),  to  wit:  _ _  to 

_ .a  person  who  was  not  entitled  to  receive  it. 
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(2)  Giving  a  parole  or  countersign  different  from  that  authorized. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 _ _  a  time  of  war,  give  to _ a  person  entitled  to  receive  and  use  the  (parole)  (countersign), 

a  (parole)  (countersign),  namely: _ which  was  different  from  that  which,  to  his/her  knowledge, 

he/she  was  authorized  and  required  to  give,  to  wit; _ 

26.  Article  102— Forcing  a  safeguard 

a.  Te.xt. 

“Any  person  subject  to  this  chapter  who  forces  a  safeguard  shall  suffer  death  or  such  other  punishment  as 
a  court-martial  may  direct.” 

b.  Elements. 

(1)  That  a  safeguard  had  been  issued  or  posted  for  the  protection  of  a  certain  person  or  persons,  place, 
or  profjerty; 

(2)  That  the  accused  knew  or  should  have  known  of  the  .safeguard;  and 

(3)  That  the  accused  forced  the  safeguard. 

c.  Explanation. 

( 1 )  Safeguard.  A  safeguard  is  a  detachment,  guard,  or  detail  posted  by  a  commander  for  the  protection 
of  persons,  places,  or  property  of  the  enemy,  or  of  a  neutral  affected  by  the  relation.ship  of  belligerent  forces  in 
their  prosecution  of  war  or  during  circumstances  amounting  to  a  state  of  belligerency.  The  term  also  includes  a 
written  order  left  by  a  commander  with  an  enemy  subject  or  posted  upon  enemy  property  for  the  protection  of 
that  person  or  property.  A  safeguard  is  not  a  device  adopted  by  a  belligerent  to  protect  its  own  property  or 
nationals  or  to  ensure  order  within  its  own  forces,  even  if  those  forces  are  in  a  theater  of  combat  operations, 
and  the  posting  of  guards  or  of  off-limits  signs  does  not  establish  a  safeguard  unless  a  commander  takes  those 
actions  to  protect  enemy  or  neutral  persons  or  property.  The  effect  of  a  safeguard  is  to  pledge  the  honor  of  the 
nation  that  the  person  or  property  shall  be  respected  by  the  national  armed  forces. 

(2)  Forcing  a  safeguard.  "Forcing  a  safeguard"  means  to  perform  an  act  or  acts  in  violation  of  the 
protection  of  the  .safeguard. 

(3)  Nature  of  offense.  Any  trespass  on  the  protection  of  the  safeguard  will  constitute  an  offense  under 
this  article,  whether  the  safeguard  was  imposed  in  time  of  war  or  in  circumstances  amounting  to  a  state  of 
belligerency  short  of  a  formal  state  of  war. 

(4)  Knowledge.  Actual  knowledge  of  the  safeguard  is  not  required.  It  is  sufficient  if  an  accused  should 
have  known  of  the  existence  of  the  safeguard. 

d.  Lesser  included  offen.se.  Article  80 — attempts 

e.  Maximum  punishment.  Death  or  such  other  punishment  as  a  court-martial  may  direct. 

f.  Sample  .specification. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 _  ,  force  a  safeguard,  (known  by  him/her  to  have  been  placed  over  the  premises  occupied  by _ 

at _ by  (overwhelming  the  guard  posted  for  the  protection  of  the  same)  (  _ )] 


27.  Article  103— Captured  or  abandoned  property 

a  Text. 

"(a)  All  persons  subject  to  this  chapter  shall  secure  all  public  property  taken  from  the  enemy  for  the  service 
of  the  United  States,  and  shall  give  notice  and  turn  over  to  the  proper  authority  without  delay  all  captured  or 
abandoned  property  in  their  p<issession.  custody,  or  control. 
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(b)  Any  person  subject  to  this  chapter  who — 

(1)  fails  to  carry  out  the  duties  prescribed  in  subsection  («»; 

(2)  buys,  sells,  trades,  or  in  any  way  deals  in  or  disposes  o*'  captured  or  abandoned  property,  whereby 
he  receives  or  expects  any  profit,  benefit,  or  advantage  to  himseil  or  another  directly  or  indirectly  connected 
with  him.self;  or 

(3)  engages  in  looting  or  pillaging; 

shall  be  punished  as  a  court-martial  may  direct," 

b.  Elements. 

( 1 )  Failing  to  secure  public  property  token  from  the  enemy. 

(a)  That  certain  public  property  was  taken  from  the  enemy. 

(b)  That  this  property  was  of  a  certain  value;  and 

(c)  That  the  accused  failed  to  do  what  was  reasonable  under  the  circumstances  to  secure  this 
property  for  the  service  of  the  United  .States. 

(2)  Failing  to  report  and  turn  over  captured  or  abandoned  property. 

(a)  That  certain  captured  or  abandoned  public  or  private  property  came  into  the  possession,  custtxly . 
or  control  of  the  accused; 

(b)  That  this  property  was  of  a  eertain  value;  and 

(c)  That  the  accused  failed  to  give  notice  of  its  receipt  and  failed  to  turn  over  to  proper  authority, 
without  delay,  the  captured  or  abandoned  public  or  private  property. 

(3)  Dealing  in  captured  or  abandoned  property. 

(a)  That  the  accused  bought,  sold,  traded,  or  otherwise  dealt  in  or  disposed  of  certain  public  or 
private  captured  or  abandoned  property; 

(b)  That  this  property  was  of  certain  value;  and 

(c)  That  by  so  doing  the  accused  received  or  expected  some  profit,  benefit,  or  advantage  to  the 
accused  or  to  a  certain  person  or  persons  connected  directly  or  indirectly  with  the  accused. 

(4)  Looting’  or  pillaftinit. 

(a)  That  the  accused  engaged  in  looting,  pillaging,  or  looting  and  pillaging  by  unlawfully  .seizing 
or  appropriating  certain  public  or  private  property  ; 

(b)  That  this  property  was  kKuted  in  enemy  or  occupied  territory  ,  or  that  it  was  on  board  a  seized 
or  captured  vessel;  and 

(c)  That  this  property  was: 

(i)  left  behind,  owned  by.  or  in  the  custwly  of  the  enemy,  an  occupied  state,  an  inhabitant 
of  an  (Kcupied  state,  or  a  person  under  the  protection  of  the  enemy  or  occupied  state,  or  w  ho.  immediately  prior 
to  the  (Kcupation  of  the  place  where  the  act  occurred,  was  under  the  protection  of  the  enemy  or  occupied  state; 
or 

(ill  part  of  the  cifuipmcnt  of  a  seized  or  captured  vessel;  or 

(iii)  owned  by.  or  in  the  custody  of  the  officers,  crew,  or  passengers  on  board  a  seized  or 

captured  vessel. 

c.  Explanation 

( 1 1  Failing  to  .secure  public  property  taken  from  the  enemy. 

(a)  Nature  of  property.  Unlike  the  remaining  offenses  under  this  article,  failing  to  secure  public 
property  taken  from  the  enemy  involves  only  public  property.  Immediately  upon  its  capture  from  the  enemy. 
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public  property  becomes  the  property  of  the  United  States.  Neither  the  person  who  takes  it  nor  any  other  person 
has  any  private  right  in  this  property. 

(b)  Nature  of  dut\'.  Every  person  subject  to  military  law  has  an  immediate  duty  to  take  such  steps 
as  are  reasonably  within  that  person’s  power  to  secure  public  property  for  the  service  of  the  United  States  and 
to  protect  it  from  destruction  or  loss. 

(2)  Failing  to  report  and  turn  over  captured  or  abandoned  property’. 

(a)  Reports.  Reports  of  receipt  of  captured  or  abandoned  property  are  to  be  made  directly  or 
through  such  channels  as  are  required  by  current  regulations,  orders,  or  the  customs  of  the  service. 

ib)  Proper  authority.  ’’Proper  authority”  is  any  authority  competent  to  order  disposition  of  the 
property  in  question. 

(3)  Dealing  in  captured  or  abandoned  property.  ’’Disposed  of"  includes  destruction  or  abandonment. 

(4)  Looting  or  pillaging.  "Looting  or  pillaging”  means  unlawfully  seizing  or  appropriating  property 
which  is  located  in  enemy  or  occupied  territory. 

(5)  Enemy.  For  a  discussion  of  “enemy,”  see  paragraph  23c(l)(b). 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment. 

( 1 )  Failing  to  secure  public  property  taken  from  the  enemy;  failing  to  secure,  give  notice  and  turn  over, 
selling,  or  otherwise  wrongfully  dealing  in  or  disposing  of  captured  or  abandoned  property: 

(a)  of  a  value  of  $100.00  or  less.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  6  months. 

(b)  of  a  value  of  more  than  $100.00.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  5  years. 

(2)  Looting  or  pillaging.  Any  punishment,  other  than  death,  that  a  court-martial  may  direct.  See  R.C.M. 

1003. 

f.  Sample  specifications. 

( 1 )  Failing  to  secure  public  property  taken  from  the  enemy. 

In  that _ (personal  Jurisdiction  data),  did,  (at/on  board — location),  on  or  about _ 

19 _ _  fail  to  .secure  for  the  service  of  the  United  States  certain  public  property  taken  from  the  enemy,  to 

wit: _ of  a  value  of  (about)  $ _ 

(2)  Failing  to  report  and  turn  over  captured  or  abandoned  property. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 _ _  fail  to  give  notice  and  turn  over  to  proper  authority  without  delay  certain  (captured)  (abandoned) 

property  which  had  come  into  his/her  (po.ssession)  (custody)  (control),  to  wit:  _ _  of 

a  value  of  (about),  $ _ 

(3)  Dealing  in  captured  or  abandoned  property. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 _ _  (buy)  (sell)  (trade)  (deal  in)  (dispose  oO  ( _ )  certain  (captured)  (abandoned)  property, 

to  wit: _ of  a  value  of  (about)  $ _ _  thereby  (receiving)  (expecting)  a  (profit)  (benefit) 

(advantage)  to  (himself/herselO  ( _ his/her  accomplice)  ( _ his/her  brother) 

( - ). 

(4)  Looting  or  pillaging. 

In  that _ (personal  jurisdiction  data),  did,  (at/'on  board — location),  on  or  about _ 

19 _ _  engage  in  (looting)  (pillaging)  (looting  and  pillaging)  by  unlawfully  (seizing)  (appropriaiing) _ 

Iproperty  which  had  been  left  behind  |  [the  property  of - (an  inhab¬ 
itant  of _ )  ( - )|. 
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28.  Article  104— Aiding  the  enemy 

a.  Text. 

“Any  person  who — 

(1)  aids,  or  attempts  to  aid,  the  enemy  with  arms,  ammunition,  supplies,  money,  or  other  things;  or 

(2)  without  proper  authority,  knowingly  harbors  or  protects  or  gives  intelligence  to  or  communicates 
or  corresponds  with  or  holds  any  intercourse  with  the  enemy,  either  directly  or  indirectly. 

shall  suffer  death  or  such  other  punishment  as  a  court-martial  or  military  commission  may  direct." 

b.  Elements. 

(1)  Aiding  the  enemy. 

(a)  That  the  accused  aided  the  enemy:  and 

(b)  That  the  accused  did  so  with  certain  arms,  ammunition,  supplies,  money,  or  other  things. 

(2)  Attempting  to  aid  the  enemy. 

(a)  That  the  accused  did  a  certain  overt  act; 

(b)  That  the  act  was  done  with  the  intent  to  aid  the  enemy  with  certain  arms,  ammunition,  supplies, 
money,  or  other  things; 

(c)  That  the  act  amounted  to  more  than  mere  preparation;  and 

(d)  That  the  act  apparently  tended  to  bring  about  the  offense  of  aiding  the  enemy  with  certain 
arms,  ammunition,  supplies,  money,  or  other  things. 

(3)  Harboring  or  protecting  the  enemy. 

(a)  That  the  accused,  without  proper  authority,  harbored  or  protected  a  person; 

(b)  That  the  person  so  harbored  or  protected  was  the  enemy;  and 

(c)  That  the  accused  knew  that  the  person  so  harbored  or  protected  was  an  enemy. 

(4)  Giving  intelligence  to  the  enemy. 

(a)  That  the  accused,  without  proper  authority,  knowingly  gave  intelligence  information  to  the 

enemy;  and 

(b)  That  the  intelligence  information  was  true,  or  implied  the  truth,  at  least  in  part. 

(5)  Communicating  with  the  enemy. 

(a)  That  the  accused,  without  proper  authority,  communicated,  corresponded,  or  held  intercourse 
with  the  enemy,  and; 

(b)  That  the  accused  knew  that  the  accused  was  communicating,  corresponding,  or  holding  in¬ 
tercourse  with  the  enemy. 

c.  Explanation. 

(1)  Scope  of  Article  104.  This  article  denounces  offenses  by  all  persons  whether  or  not  otherwise  subject 
to  military  law.  Offenders  may  be  tried  by  court-martial  or  by  military  commission. 

(2)  Enemy.  For  a  discussion  of  “enemy,"  see  paragraph  23c(l)(h). 

(3)  Aiding  or  attempting  to  aid  the  enemy.  It  is  not  a  violation  of  this  article  to  furnish  prisoners  of 
war  subsistence,  quarters,  and  other  comforts  or  aid  to  which  they  are  lawfully  entitled. 

(4)  Harboring  or  protecting  the  enemy. 

(a)  Nature  of  offense.  An  enemy  is  harbored  or  protected  when,  without  proper  authority,  that 
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enemy  is  shielded,  either  physically  or  by  use  of  any  artifice,  aid.  or  representation  from  any  injury  or  misfortune 
which  in  the  chance  of  war  may  occur. 

(b)  Knowledge.  Actual  knowledge  is  required,  but  may  be  proved  by  circumstantial  evidence. 

(5)  Giving  intelligence  to  the  enemy. 

(a)  Nature  of  offense.  Giving  intelligence  to  the  enemy  is  a  particular  case  of  corresponding  with 
the  enemy  made  more  serious  by  the  fact  that  the  communication  contains  intelligence  that  may  be  useful  to  the 
enemy  for  any  of  the  many  reasons  that  make  information  valuable  to  belligerents.  This  intelligence  may  be 
conveyed  by  direct  or  indirect  means. 

(b)  Intelligence.  ‘Tntelligence"  imports  that  the  information  conveyed  is  true  or  implies  the  truth, 
at  least  in  part. 

(c)  Knowledge.  Actual  knowledge  is  required  but  may  be  proved  by  circumstantial  evidence. 

(6)  Communicating  with  the  enemy. 

(a)  Nature  of  the  offense.  No  unauthorized  communication,  correspondence,  or  intercourse  with 
the  enemy  is  permissible.  The  intent,  content,  and  method  of  the  communication,  correspondence,  or  intercourse 
are  immaterial.  No  response  or  receipt  by  the  enemy  is  required.  The  offense  is  complete  the  moment  the 
communication,  correspondence,  or  intercourse  issues  from  the  accused.  The  communication,  correspondence, 
or  intercourse  may  be  conveyed  directly  or  indirectly.  A  prisoner  of  war  may  violate  this  Article  by  engaging 
in  unauthorized  communications  with  the  enemy.  See  also  paragraph  29c(3). 

(b)  Knowledge.  Actual  knowledge  is  required  but  may  be  proved  by  circumstantial  evidence. 

(c)  Citizens  of  neutral  powers.  Citizens  of  neutral  powers  resident  in  or  visiting  invaded  or  occupied 
territory  can  claim  no  immunity  from  the  customary  laws  of  war  relating  to  communication  with  the  enemy. 

d.  Lesser  included  offense.  For  harboring  or  protecting  the  enemy,  giving  intelligence  to  the  enemy,  or 
communicating  with  the  enemy.  Article  80 — attempts 

e.  Maximum  punishment.  Death  or  such  other  punishment  as  a  court-martial  or  military  commission  may 
direct. 

f.  Sample  .specifications. 

( 1 )  Aiding  or  attempting  to  aid  the  enemy. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about 

19 _ _  (attempt  to)  aid  the  enemy  with  (arms)  (ammunition)  (supplies)  (money)  (  _ 

(furnishing  and  delivering  to _ members  of  the  enemy's  armed  forces  _ _ 

(  - ). 

(2)  Harboring  or  protecting  the  enemy. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location),  on  or  about 

19 _ _  without  proper  authority,  knowingly  (harbor)  (protect) _ an  enemy, 

by  (concealing  the  said _ in  his/her  house)  ( - ). 

(.3)  Giving  intelligence  to  the  enemy. 

In  that _ (personal  jurisdiction  data),  did.  (at'on  board — location),  on  or  about _ 

19 _ _  without  proper  authority,  knowingly  give  intelligence  to  the  enemy,  by  (informing  a  patrol  of  the 

enemy's  forces  of  the  whereabouts  of  a  military  patrol  of  the  United  States  forces)  (  _ _ ). 

(4)  Communicating  with  the  enemy. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about _ 

19 _ _  without  proper  authority,  knowingly  (communicate  with)  (correspond  with)  (hold  intercourse  with) 

the  enemy  (by  writing  and  transmitting  secretly  through  the  lines  to  one - whom  he/she.  the 

said _ knew  to  be  (an  officer  of  the  enemy's  armed  forces)  ( _ )  a  communication 

in  words  and  figures  substantially  as  follows,  to  wit; _ )|  [(indirectly  by  publishing  in _ 
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a  newspaper  published  at _ a  communication  in  words  and  figures  as  follows,  to  wit; _ 

which  communication  was  intended  to  reach  the  enemy))  |( - )). 

29.  Article  1 0S— Misconduct  as  a  prisoner 

a.  Text. 

“Any  person  subject  to  this  chapter  who,  while  in  the  hands  of  the  enemy  in  time  of  war — 

( 1 )  for  the  purpose  of  securing  favorable  treatment  by  his  captors  acts  without  proper  authority  in  a 
manner  contrary  to  law,  custom,  or  regulation,  to  the  detriment  of  others  of  whatever  nationality  held  by  the 
enemy  as  civilian  or  military  prisoners;  or 

(2)  while  in  a  position  of  authority  over  such  persons  maltreats  them  without  justifiable  cause; 
shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

( 1 )  Acting  without  authority  to  the  detriment  of  another  for  the  purpose  of  .securing  favorable  treatment. 

(a)  That  without  proper  authority  the  accused  acted  in  a  manner  contrary  to  law,  custom,  or 

regulation; 

(b)  That  the  act  was  committed  while  the  accused  was  in  the  hands  of  the  enemy  in  time  of  war; 

(c)  That  the  act  was  done  for  the  purpose  of  securing  favorable  treatment  of  the  accused  by  the 

captors;  and 

(d)  That  other  prisoners  held  by  the  enemy,  either  military  or  civilian,  suffered  some  detriment 
because  of  the  accused’s  act. 

(2)  Maltreating  prisoners  white  in  a  position  of  authority. 

(a)  That  the  accused  maltreated  a  prisoner  held  by  the  enemy; 

(b)  That  the  act  occurred  while  the  accused  was  in  the  hands  of  the  enemy  in  time  of  war; 

(c)  That  the  accused  held  a  position  of  authority  over  the  person  maltreated;  and 

(d)  That  the  act  was  without  justifiable  cause. 

c.  Explanation. 

(1)  Enemy.  For  a  discussion  of  "enemy,"  see  paragraph  23c(l)(b). 

(2)  In  time  of  war.  See  R.C  M.  103(19). 

(3)  Acting  without  authority  to  the  detriment  of  another  for  the  purpose  of  securing  favorable  treatment. 

(a)  Nature  of  offense.  Unauthorized  conduct  by  a  prisoner  of  war  must  be  intended  to  result  in 
improvement  by  the  enemy  of  the  accused's  condition  and  must  operate  to  the  detriment  of  other  prisoners  either 
by  way  of  closer  confinement,  reduced  rations,  physical  punishment,  or  other  harm.  Examples  of  this  conduct 
include  reporting  plans  of  escape  being  prepared  by  others  or  reporting  secret  food  caches,  equipment,  or  arms. 
The  conduct  of  the  prisoner  must  be  contrary  to  law.  custom,  or  regulation. 

(b)  Escape.  Escape  from  the  enemy  is  authorized  by  custom.  An  escape  or  escape  attempt  which 
results  in  closer  confinement  or  other  measures  against  fellow  prisoners  still  in  the  hands  of  the  enemy  is  not  an 
offense  under  this  article. 

(4)  Maltreating  prisoners  while  in  a  position  of  authority. 

(a)  Authority.  The  source  of  authority  is  not  material.  It  may  arise  from  the  military  rank  of  the 
accused  or — despite  service  regulations  or  customs  to  the  contrary — designation  by  the  captor  authorities,  or 
voluntary  election  or  selection  by  other  prisoners  for  their  self-government. 
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(b)  Maltreatment.  The  maltreatment  must  be  real,  although  not  necessarily  physical,  and  it  must 
be  without  justifiable  cause.  Abuse  of  an  inferior  by  inflammatory  and  derogatory  words  may,  through  mental 
anguish,  constitute  this  offense. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Any  punishment  other  than  death  that  a  court-martial  may  direct.  See  R.C.M. 
1003. 

f.  Sample  specifications . 

( 1 )  Acting  without  authority  to  the  detriment  of  another  for  the  purpose  of  securing  favorable  treatment. 

In  that _ (personal  jurisdiction  data),  while  in  the  hands  of  the  enemy,  did,  (at/on  board — 

location)  on  or  about _ 1 9 _  ,  a  time  of  war,  without  proper  authority  and  for  the  purpose  of 

securing  favorable  treatment  by  his/her  captors,  (report  to  the  commander  of  Camp _ the  prep¬ 
arations  by _ _  a  prisoner  at  said  camp,  to  escape,  as  a  result  of  which  report  the  said _ 

was  placed  in  solitary  confinement)  ( _ ). 

(2)  Maltreating  prisoner  while  in  a  position  of  authority  . 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about _ 

19 _ _  a  time  of  war,  while  in  the  hands  of  the  enemy  and  in  a  position  of  authority  over _ , 

a  prisoner  at _ _  as  (officer  in  charge  of  prisoners  at _ )  (  _ ), 

maltreat  the  said _ by  (depriving  him/her  of _ )  ( _ ),  without  justifiable 

cause. 

30.  Article  106— Spies 

a.  Text. 

"Any  person  who  in  time  of  war  is  found  lurking  as  a  spy  or  acting  as  a  spy  in  or  about  any  place,  vessel, 
or  aircraft,  within  the  control  or  jurisdiction  of  any  of  the  armed  forces,  or  in  or  about  any  shipyard,  any 
manufacturing  or  industrial  plant,  or  any  other  place  or  institution  engaged  in  work  in  aid  of  the  prosecution  of 
the  war  by  the  United  States,  or  elsewhere,  shall  be  tried  by  a  general  court-martial  or  by  a  military  commission 
and  on  conviction  shall  be  punished  by  death." 

b.  Elements. 

(1)  That  the  accused  was  found  in,  about,  or  in  and  about  a  certain  place,  vessel,  or  aircraft  within 
the  control  or  jurisdiction  of  an  armed  force  of  the  United  States,  or  a  shipyard,  manufacturing  or  industrial 
plant,  or  other  place  or  institution  engaged  in  work  in  aid  of  the  prosecution  of  the  war  by  the  United  States, 
or  elsewhere; 

(2)  That  the  accused  was  lurking,  acting  clandestinely  or  under  false  pretenses; 

(3)  That  the  accused  was  collecting  or  attempting  to  collect  certain  information; 

(4)  That  the  accused  did  so  with  the  intent  to  convey  this  information  to  the  enemy;  and 

(5)  That  this  was  done  in  time  of  war. 

c.  Explanation. 

(1)  In  time  of  war.  See  R.C.M.  103(19). 

(2)  Enemy.  For  a  discussion  of  "enemy,”  see  paragraph  23c(l)(fc). 

(3)  Scope  of  offense.  The  words  "any  person”  bring  within  the  jurisdiction  of  general  courts-martial 
and  military  commissions  all  persons  of  whatever  nationality  or  status  who  commit  spying. 

(4)  Nature  of  offense.  A  person  can  be  a  spy  only  when,  acting  clandestinely  or  under  false  pretenses, 
that  person  obtains  or  seeks  to  obtain  information  with  the  intent  to  convey  it  to  a  hostile  party.  It  is  not  essential 
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that  the  accused  obtain  the  information  sought  or  that  it  be  communicated.  The  offense  is  complete  with  lurking 
or  acting  clandestinely  or  under  false  pretenses  with  intent  to  accomplish  these  objects. 

(5)  Intent.  It  is  necessary  to  prove  to  intent  to  convey  information  to  the  enemy.  This  intent  may  be 
inferred  from  evidence  of  a  deceptive  insinuation  of  the  accused  among  our  forces,  but  evidence  that  the  person 
had  come  within  the  lines  for  a  comparatively  innocent  purpose,  as  to  visit  family  or  to  reach  friendly  lines  by 
assuming  a  disguise,  is  admissible  to  rebut  this  inference. 

(6)  Persons  not  included  under  "spying” . 

(a)  Members  of  a  military  organization  not  wearing  a  disguise,  dispatch  drivers,  whether  members 
of  a  military  organization  or  civilians,  and  persons  in  ships  or  aircraft  who  carry  out  their  missions  openly  and 
who  have  penetrated  enemy  lines  are  not  spies  because,  while  they  may  have  resorted  to  concealment,  they  have 
not  acted  under  false  pretenses. 

(b)  A  spy  who,  after  rejoining  the  armed  forces  to  which  the  spy  belongs,  is  later  captured  by  the 
enemy  incurs  no  responsibility  for  previous  acts  of  espionage. 

(c)  A  person  living  in  occupied  territory  who,  without  lurking,  or  acting  clandestinely  or  under 
false  pretenses,  merely  reports  what  is  seen  or  heard  through  agents  to  the  enemy  may  be  charged  under  Article 
104  with  giving  intelligence  to  or  communicating  with  the  enemy,  but  may  not  be  charged  under  this  article  as 
being  a  spy. 

d.  Lesser  included  offenses.  None 

e.  Mandatory  punishment.  Death 

f.  Sample  specification. 

In  that - (personal  jurisdiction  data),  was,  (at/on  board — location),  on  or  about _ 

19 - -  a  time  of  war,  found  (lurking)  (acting)  as  a  spy  (in)  (about)  (in  and  about)  _ _ 

[a  (fortification)  (port)  (base)  (vessel)  (aircraft)  ( _ )  within  the  (control)  (jurisdiction)  (control 

and  jurisdiction)  of  an  armed  force  of  the  United  States,  to  wit; _ )  |a  (shipyard)  (manufacturing 

plant)  (industrial  plant)  ( - )  engaged  in  work  in  aid  of  the  prosecution  of  the  war  by  the  United 

States)  ( - 1,  for  the  purpose  of  (collecting)  (attempting  to  collect)  information  in  regard  to  the 

((numbers)  (resources)  (operations)  (  - )  of  the  armed  forces  of  the  United  States)  ((military 

production)  ( - )  of  the  United  States)  ( _ ),  with  intent  to  impart  the  same  to  the 

enemy. 

31.  Article  107— False  official  statements 

a.  Text. 

"Any  person  subject  to  this  chapter  who,  with  intent  to  deceive,  signs  any  false  record,  return,  regulation, 
order,  or  other  official  document,  knowing  it  to  be  false,  or  makes  any  other  false  official  statement  knowing 
it  to  be  false,  shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

( 1 )  That  the  accused  signed  a  certain  official  document  or  made  a  certain  official  statement; 

(2)  That  the  document  or  statement  was  false  in  certain  particulars; 

(3)  That  the  accused  knew  it  to  be  false  at  the  time  of  signing  it  or  making  it;  and 

(4)  That  the  false  document  or  statement  was  made  with  the  intent  to  deceive. 

c.  Explanation. 

{[)  Official  documents  and  statements .  Official  documents  and  official  statements  include  all  documents 
and  statements  made  in  the  line  of  duty. 

(2)  Status  of  victim  of  the  deception.  The  rank  of  any  person  intended  to  be  deceived  is  immaterial  if 
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that  person  was  authorized  in  the  execution  of  a  particular  duty  to  require  or  receive  the  statement  or  document 
from  the  accused.  The  government  may  be  the  victim  of  this  offen.se. 

ii)  Intent  lo  deceive.  The  false  representation  must  be  made  with  the  intent  to  deceive.  It  is  not  necessary 
that  the  false  statement  be  material  to  the  issue  under  inquiry.  If.  however,  the  falsity  is  in  respect  to  a  material 
matter,  it  may  be  considered  as  some  evidence  of  the  intent  to  deceive,  while  immateriality  may  tend  to  show 
an  absence  of  this  intent. 

(4)  Material  gain.  The  expectation  of  material  gain  is  not  an  element  of  this  offense.  Such  expectation 
or  lack  of  it,  however,  is  circumstantial  evidence  bearing  on  the  element  of  intent  to  deceive. 

(5)  Knowledge  that  the  document  or  statement  was  false.  The  false  representation  must  be  one  which 
the  accused  actually  knew  was  false.  Actual  knowledge  may  be  proved  by  circumstantial  evidence.  An  honest, 
although  erroneous,  belief  that  a  statement  made  is  true,  is  a  defense. 

(6)  Statements  made  during  an  interrogation. 

(a)  Person  without  an  independent  duty  or  obligation  to  speak.  A  statement  made  by  an  accused 
or  suspect  during  an  intenogation  is  not  an  official  statement  within  the  meaning  of  the  article  if  that  person  did 
not  have  an  independent  duty  or  obligation  to  speak.  But  see  paragraph  79  (false  swearing). 

(b)  Person  with  an  independent  duty  or  obligation  to  speak.  If  a  suspect  or  accused  does  have  an 
independent  duty  or  obligation  to  speak,  as  in  the  case  of  a  custodian  who  is  required  to  account  for  property, 
a  statement  made  by  that  person  during  an  interrogation  into  the  matter  is  official.  While  the  person  could  remain 
silent  (Article  3l(6)),  if  the  person  chooses  to  speak,  the  person  must  do  so  truthfully. 

d.  Lesser  included  offense.  Article  80— attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  5  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  (subject- 

matter  jurisdiction  data,  if  required),  on  or  about _ 19 _ _  with  intent  to  deceive,  (sign  an  official 

(record)  (return)  ( _ ).  to  wit; _ j  (make  to _ _ 

an  official  statement,  to  wit;  _ |.  which  (record)  (return)  (statement)  (  _ ), 

was  (totally  false)  (false  in  that _ ).  and  was  then  known  by  the  said _ to  be  so 

false. 

32.  Article  108 — Military  property  of  the  United  States — sale,  loss,  damage,  destruction,  or  wrong¬ 
ful  disposition 

a.  Text. 

“Any  person  subject  to  this  chapter  who,  without  proper  authority — 

( 1)  sells  or  otherw  ise  disposes  of; 

(2)  willfully  or  through  neglect  damages,  destroys,  or  loses;  or 

(.3)  willfully  or  through  neglect  suffers  to  be  lost,  damaged,  destroyed,  sold,  or  wrongfully  disposed 
of; 

any  military  property  of  the  United  States,  shall  be  punished  as  a  court-martial  may  direct.” 

b.  Elements. 

( 1)  Selling  or  otherwise  disposing  of  military  property. 

(a)  That  the  accused  sold  or  otherwise  disposed  o(  certain  property  (which  was  a  firearm  or 

explosive); 

(b)  That  the  sale  or  disposition  was  without  proper  authority; 
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(c)  That  the  property  was  military  property  of  the  United  States;  and 

(d)  That  the  property  was  of  a  certain  value. 

(2)  Damaging,  destroying,  or  losing  military  property. 

(a)  That  the  accused,  without  proper  authority,  damaged  or  destroyed  certain  property  in  a  certain 
way,  or  lost  certain  property; 

(b)  That  the  property  was  military  property  of  the  United  States; 

(c)  That  the  damage,  destruction,  or  loss  was  willfully  caused  by  the  accused  or  was  the  result 
of  neglect  by  the  accused;  and 

(d)  That  the  property  was  of  a  certain  value  or  the  damage  was  of  a  certain  amount. 

(3)  Suffering  military  property  to  be  lost,  damaged,  destroyed,  sold,  or  wrongfully  disposed  of. 

(a)  That  certain  property  (which  was  a  firearm  or  explosive)  was  lost,  damaged,  destroyed,  sold, 
or  wrongfully  disposed  of; 

(b)  That  the  property  was  military  property  of  the  United  States; 

(c)  That  the  loss,  damage,  destruction,  sale,  or  wrongful  disposition  was  suffered  by  the  accused, 
without  proper  authority,  through  a  certain  omission  of  duty  by  the  accused; 

(d)  That  this  omission  was  willful  or  negligent;  and 

(e)  That  the  property  was  of  a  certain  value  or  the  damage  was  of  a  certain  amount. 

c.  Explanation. 

(1)  Military  property'.  Military  property  is  all  property,  real  or  personal,  owned,  held,  or  used  by  one 
of  the  military  departments  of  the  United  States.  It  is  immaterial  whether  the  property  sold,  disposed  of,  destroyed, 
lost,  or  damaged  had  been  issued  to  the  accused,  to  someone  else,  or  even  issued  at  all.  If  it  is  proved  by  either 
direct  or  circumstantial  evidence  that  items  of  individual  issue  were  issued  to  the  accused,  it  may  be  inferred, 
depending  on  all  the  evidence,  that  the  damage,  destruction,  or  loss  proved  was  due  to  the  neglect  of  the  accused. 
Retail  merchandise  of  service  exchange  stores  is  not  military  property  under  this  Article. 

(2)  Suffering  militar\  property  to  he  lost,  damaged,  destroyed,  sold,  or  wrongfully  disposed  of.  “To 
suffer”  means  to  allow  or  permit.  The  willful  or  negligent  sufferance  specified  by  this  article  includes;  deliberate 
violation  or  intentional  disregard  of  some  specific  law,  regulation,  or  order;  reckless  or  unwarranted  personal 
use  of  the  property;  causing  or  allowing  it  to  remain  exposed  to  the  weather,  insecurely  housed,  or  not  guarded; 
permitting  it  to  be  consumed,  wasted,  or  injured  by  other  persons;  or  loaning  it  to  a  person,  known  to  be 
irresponsible,  by  whom  it  is  damaged. 

(3)  Value  and  damage.  In  the  ca.se  of  loss,  destruction,  sale,  or  wrongful  disposition,  the  value  of  the 
property  controls  the  maximum  punishment  which  may  be  adjudged.  In  the  case  of  damage,  the  amount  of 
damage  controls.  As  a  general  rule,  the  amount  of  damage  is  the  estimated  or  actual  cost  of  repair  by  the 
government  agency  normally  employed  in  such  work,  or  the  cost  of  replacement,  as  shown  by  government  price 
lists  or  otherwise,  whichever  is  less. 

d.  Lesser  included  offen.ses. 

(1)  Sale  or  di.sposition  of  military  property.  Article  80 — attempts 

(2)  Willfully  damaging  military  property. 

(a)  Article  108 — damaging  military  property  through  neglect 

(b)  Article  80 — attempts 

(3)  Willfully  suffering  military  property  to  he  damaged. 

(a)  Article  108 — through  neglect  suffering  military  property  to  be  damaged 

(b)  Article  80 — attempts 
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(4)  Willfully  destroying  military  property. 

(a)  Article  108 — through  neglect  destroying  military  property 

(b)  Article  108 — willfully  damaging  military  property 

(c)  Article  108 — through  neglect  damaging  military  property 

(d)  Article  80 — attempts 

(5)  Willfully  suffering  military  property  to  be  destroyed. 

(a)  Article  108— through  neglect  suffering  military  property  to  be  destroyed 

(b)  Article  108 — willfully  suffering  military  property  to  be  damaged 

(c)  Article  108 — through  neglect  suffering  military  property  to  be  damaged 

(d)  Article  80 — attempts 

(6)  Willfully  losing  military  property. 

(a)  Article  108 — through  neglect,  losing  military  property 

(b)  Article  80 — attempts 

(7)  Willfully  suffering  military  property  to  be  lost. 

(a)  Article  108 — through  neglect,  suffering  military  property  to  be  lost 

(b)  Article  80 — attempts 

(8)  Willfully  suffering  military  property  to  be  sold. 

(a)  Article  108 — through  neglect,  suffering  military  property  to  be  sold 

(b)  Article  80 — attempts 

(9)  Willfully  suffering  military  property  to  be  wrongfully  disposed  of. 

(a)  Article  108 — through  neglect,  suffering  military  property  to  be  wrongfully  disposed  of  in  the 
manner  alleged 

(b)  Article  80 — attempts 
e.  Maximum  punishment . 

( 1 )  Selling  or  ntherwi.se  disposing  of  military  property. 

(a)  Of  a  value  of  $100.00  or  less.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  I  year. 

(b)  Of  a  value  of  more  than  $100.00  or  of  any  firearm  or  explosive.  Dishonorable  discharge, 
forfeiture  of  all  pay  and  allowances,  and  confinement  for  10  years. 

(2)  Through  neglect  damaging,  destroying,  or  losing,  or  through  neglect  suffering  to  be  lost,  damaged, 
destroyed,  .sold,  or  wrongfully  disposed  of,  military  property. 

(a)  Of  a  value  or  damage  of  $100.00  or  less.  Confinement  for  6  months,  and  forfeiture  of  two- 
thirds  pay  per  month  for  6  months. 

(b)  Of  a  value  or  damage  of  more  than  $100.00.  Bad-conduct  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  I  year. 

(3)  Willfully  damaging,  destroying,  or  losing,  or  willfully  suffering  to  be  lost,  damaged,  destroyed, 
sold,  or  wrongfully  disposed  of,  mi'itary  property. 

(a)  Of  a  value  or  damage  of  $I00.(X)  or  le.ss.  Bad-conduct  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  I  year. 
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(b)  Of  a  value  or  damai’e  of  more  than  $]()().()(),  or  of  any  ftrearm  or  explosive.  DishdriDrablc 
discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  10  years. 

f.  Sample  .speeijieations. 

( 1)  Sell  in  ft  or  clisposini;  of  military  properly. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ .  without  proper  authority,  (sell  to _  ) 

(dispose  of  by _ ) _ l(a  firearm)  (an  explosive)!  of  a  value  of  (about)  .S _ _ 

military  property  of  the  United  States. 

(2)  Dumatiiiifi.  destroying,  or  losinft  military  property. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  without  proper  authority,  |(willfully  )  (through 

neglect)!  [(damage  by _ )  (destroy  by _ )  (lose)! - - [of  a  value  of 

(about)  S _ !  military  property  of  the  United  States  |thc  amount  of  said  damage  being  in  the  sum  of 

(about)  S _ !■ 

(3)  Suffering'  military  property  to  he  lost,  dama.ited.  destroyed,  sold,  or  wrongfully  disposed  tf. 

In  that _ (personal  jurisdiction  data),  did.  (at.'on  board — location)  (subject-matter  juris¬ 
diction  data.  if  required),  on  or  about _ 19 _ _  without  proper  authority,  (willfully)  (through  neglect) 

suffer _ !(a  firearm)  (an  explosive)!  [of  a  value  of  (about)  S _ _ _ _ !  military  property  o( 

the  United  States,  to  be  (lost)  (damaged  by  _ — _)  (destroyed  by  - )  (sold  to 

_ )  (wrongfully  disposed  of  by _ )  Ithe  amount  of  said  damage  being  in  the  sum 

of  (about)  S _ 1. 

33.  Article  109— Property  other  than  military  property  of  the  United  States— waste,  spoilage,  or 
destruction 

a.  Te.xt. 

"Any  person  subject  to  this  chapter  who  willfully  or  recklessly  wastes,  spoils,  or  otherwise  willfully  and 
wrongfully  destroys  or  damages  any  property  other  than  military  property  of  the  United  .States  shall  be  punished 
as  a  court-martial  may  direct." 

b.  Elements. 

( 1 )  Wasliiift  or  spoiling  (f  non-military  property. 

(a)  That  the  accused  willfully  or  recklessly  w'asted  or  spoiled  certain  real  propert.v  in  a  certain 

manner; 

(b)  That  the  property  was  that  of  another  person;  and 

(c)  That  the  property  was  of  a  certain  value. 

(2)  Destroying’  or  dama^inf’  non-militarx  property. 

(a)  That  the  accused  willfully  and  wrongfully  destroyed  or  damaged  certain  personal  property  in 
a  certain  manner; 

(b)  That  the  property  was  that  of  another  person;  and 

(c)  That  the  property  was  of  a  certain  value  or  the  damage  was  of  a  certain  amount. 

c .  Explanation . 

( 1 )  Waslinf;  or  spoilint’  non-militarx  property.  This  portion  of  Article  109  proscribes  willlul  or  reckless 
waste  or  spoliation  of  the  real  property  of  another.  The  terms  "wastes"  and  "spoils"  as  used  in  this  article  reter 
to  such  v/rongful  acts  of  voluntary  destruction  of  or  permanent  damage  to  real  property  as  burning  dow  n  buildings, 
burning  piers,  tearing  down  fences,  or  cutting  down  trees.  This  destruction  is  punishable  whether  done  willlulK , 
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that  is  intentionally,  or  recklessly,  that  is  throutth  a  culpable  disregard  ol  the  lorcsccablc  consequences  ot  some 
voluntary  aet. 

(2)  Desiroyinf’  or  chimayiny  iioH-miliuiry  propcrn.  This  portion  ol  Artiele  |(W  proseribes  the  vsilHul 
and  wrongful  destruction  or  damage  of  the  personal  property  of  another.  To  be  ilestroycd.  the  properts  need  not 
be  completely  demolished  or  annihilated,  but  must  be  sufficiently  injured  to  be  useless  lor  its  intended  purpose. 
Damage  consists  of  any  physical  injury  to  the  property.  To  constitute  an  offense  under  this  section,  the  destruction 
('r  damage  of  the  property  must  have  been  willful  and  wrongful.  As  used  in  this  section  '‘willtully"  means 
intentionally  and  “wrongfully''  means  contrary  to  law.  regulation,  lawful  order,  or  custom.  W  illfulness  mav  be 
proved  by  circumstantial  evidence,  such  as  the  manner  in  which  the  acts  were  done. 

(.^)  Vtiliu'  and  damage.  In  the  case  of  destruction,  the  value  of  the  property  destroyed  ciintrols  the 
ma.ximum  punishment  which  may  be  adjudged.  In  the  case  of  damage,  the  amount  of  the  damage  controls.  As 
a  general  rule,  the  amount  of  damage  is  the  estimated  or  actual  cost  of  repair  by  artisans  employed  in  this  wank 
who  are  available  to  the  community  wherein  the  owner  resides,  or  the  replacement  cost,  whichever  is  less.  See 
also  paragraph  46c(  I  Kg). 

d.  Lesser  included  of'fense.  Article  80 — attempts 

e.  Maximum  punishment.  Wasting,  spoiling,  destroying,  or  damaging  any  property  other  than  militarv 
property  of  the  United  States  of  a  value  or  damage. 

(1)  Of  $100.00  or  less.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  I  year. 

(2)  Of  more  than  $100.00.  Dishonorable  discharge,  forfeiture  of  all  pas  and  allowances,  and  confinement 
for  ,s  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did.  (at  on  boarti  —  location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ U) _  .  |(wiilfull> )  (recklessly)  svastej  |(willfully)  (reck¬ 
lessly)  spoil]  Iwillfully  and  wrongfully  (destroy)  (damage)  by _ | _ jof  a  value 

of  (about)  S _ I  (the  amount  of  said  damage  being  in  the  sum  of  (about)  S _ j.  the  property 

of  _ _ _ 

34.  Article  110 — Improper  hazarding  ol  vessel 

a.  Text. 

“(a)  Any  person  subject  to  this  chapter  who  willfully  and  wrongfulls  hazards  or  suffers  to  he  hazarded  any 
vessel  of  the  armed  forces  shall  suffer  death  or  such  other  punishment  as  a  court-martial  may  direct. 

(b)  Any  person  subject  to  this  chapter  who  negligently  hazards  or  suffers  to  be  hazarded  any  vessel  of  the 
armed  forces  shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

( 1 )  That  a  vessel  of  the  armed  forces  was  hazarded  in  a  certain  manner:  and 

(2)  That  the  accused  by  certain  acts  or  omissions,  willlully  and  wrongfullv  .  or  negligentiv.  caused  or 
suffered  the  vessel  to  be  hazarded. 

c.  Explanation. 

( I )  Hazard.  “Hazard  "  means  to  put  in  danger  of  loss  or  injurv .  Actual  damage  to,  or  loss  of.  a  vessel 
of  the  armed  forces  by  collision,  stranding,  running  upon  a  shoal  or  a  rock,  or  bv  any  other  cause,  is  conclusive 
evidence  that  the  vessel  was  hazarded  but  not  ol  the  fact  of  culpability  on  the  part  of  any  particular  person. 
“Stranded"  means  run  aground  so  that  the  vessel  is  fast  for  a  time.  If  the  vessel  “touches  and  goes."  she  is 
not  stranded;  if  she  “touches  and  sticks."  she  is  .A  shoal  is  a  sand.  mud.  or  gra  vel  bank  or  bar  that  makes  the 
water  shallow. 
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(2)  Willfully  uiut  wroiig^fully.  As  used  in  this  article,  ■‘willtully''  means  intentionally  and  ■■wrongfully” 
means  contrary  to  law,  regulation,  lawful  order,  or  custom. 

(3)  Negligence.  ■■Negligence”  as  used  in  this  article  means  the  failure  to  exercise  the  care,  prudence, 
or  attention  to  duties,  which  the  interests  of  the  government  require  a  prudent  and  reasonable  person  to  exercise 
under  the  circumstances.  This  negligence  may  consist  of  the  omission  to  do  something  the  prudent  and  reasonable 
person  would  have  done,  or  the  doing  of  something  which  such  a  person  would  not  have  done  under  the 
circumstances.  No  person  is  relieved  of  culpability  who  fails  to  perform  such  duties  as  are  imposed  by  the  general 
responsibilities  of  that  person's  grade  or  rank,  or  by  the  customs  of  the  service  for  the  safety  and  protection  of 
vessels  of  the  armed  forces,  simply  because  these  duties  arc  not  specifically  enumerated  in  a  regulation  or  order. 
However,  a  mere  error  in  judgment  that  a  reasonably  able  person  might  have  committed  under  the  same 
circumstances  does  not  constitute  an  offense  under  this  article. 

(4)  Suffer.  ■■To  suffer”  means  to  allow  or  permit.  A  ship  is  willfully  suffered  to  be  hazarded  by  one 
who,  although  not  in  direct  control  of  the  vessel,  knows  a  danger  to  be  imminent  but  takes  no  steps  to  prevent 
it,  as  by  a  plotting  officer  of  a  ship  under  way  who  fails  to  report  to  the  officer  of  the  deck  a  radar  target  which 
is  observed  to  be  on  a  collision  course  with,  and  dangerously  close  to.  the  ship.  A  suffering  through  neglect 
implies  an  omission  to  take  such  measures  as  were  appropriate  under  the  circumstances  to  prevent  a  foreseeable 
danger. 

d.  Lesser  included  offenses. 

( 1 )  Willfully  and  wrongfully  hazarding  a  vessel. 

(a)  Article  1 10 — negligently  hazarding  a  vessel 

(b)  Article  80 — attempts 

(2)  Willfully  and  wrongfully  suffering  a  vessel  to  he  hazarded. 

(a)  Article  1 10 — negligently  suffering  a  vessel  to  be  hazarded 

(b)  Article  80 — attempts 

e.  Ma.ximum  punishment.  Hazarding  or  suffering  to  be  hazarded  any  vessel  of  the  armed  forces; 

(1)  Willfully  and  wrongfully.  Death  or  such  other  punishment  as  a  court-martial  may  direct. 

(2)  Negligently.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  2 

years. 

f.  Sample  specifications. 

(1)  Hazarding  or  suffering  to  he  hazarded  any  ves.sel.  willfully  and  wrongfully. 

In  that  _ (personal  jurisdiction  data),  did.  on  _ 19 _ _  while  serving  as 

_ aboard  the  _ in  the  vicinity  of _ willfully  and  wrongfully 

(hazard  the  said  ves.sel)  (suffer  the  said  vessel  to  be  hazarded)  by  (causing  the  said  vessel  to  collide  with _ ) 

(allowing  the  said  vessel  to  run  aground)  (  _ ). 

(2)  Hazarding  of  vessel,  negligently. 

(a)  L.xample  I . 

In  that _ _ (personal  jurisdiction  data),  on _ 19 _  .  while  serving  in  com¬ 
mand  of  the _ making  entrance  to  (Boston  Harbor),  did  negligently  hazard  the  said  vessel  by 

failing  and  neglecting  to  maintain  or  cause  to  be  maintained  an  accurate  running  plot  of  the  true  position  of  said 

vessel  while  making  said  approach,  as  a  result  of  which  neglect  the  said _ at  or 

about _ hours  on  the  day  aforesaid,  became  stranded  in  the  vicinity  of  (Channel  Buoy  Number 

Three). 

(b)  E.xample  2. 

In  that _ (personal  jurisdiction  data),  on _ 19 _  .  while  serving  as  navigator 

of  the _ cruising  on  special  service  in  the _ ocean  off  the  coast  of _  . 
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notwithstanding  the  fact  that  at  about  midnight.  _ 1^ _  .  the  northeast  point 

of _ Island  bore  abeam  and  was  about  six  miles  distant,  the  said  ship  being  then  under  wav  and 

making  a  speed  of  about  ten  knots,  and  well  knowing  the  position  of  the  said  ship  at  the  time  stated,  and  that 
the  charts  of  the  locality  were  unreliable  and  the  currents  thereabouts  uncertain,  did  then  and  there  negligenth 
hazard  the  said  vessel  by  failing  and  neglecting  to  exerei.se  proper  care  and  attention  in  navigating  said  ship 

while  approaching _ Island,  in  that  he/she  neglected  and  failed  to  lay  a  course  that  would  carry 

said  ship  clear  of  the  last  aforesaid  island,  and  to  change  the  course  in  due  time  to  avoid  disaster;  and  the  said 

ship,  as  a  result  of  said  negligence  on  the  part  of  said _ ran  upon  a  rock  off  the  southwest  coast 

of  _ Island,  at  about  _ hours. _ 19 _ m  conseiiucncc  of  which  the 

said _ was  lost. 

(c)  Example  J. 

In  that _ (personal  jurisdiction  data),  on _ 19 _ _  while  serving  as  navigator 

of  the _ and  well  knowing  that  at  about  sun.set  of  said  day  the  said  ship  had  nearly  run  her  estimated 

distance  from  the _ position,  obtained  and  plotted  by  him/her.  to  the  position  of 

_ cuid  well  knowing  the  difficulty  of  sighting _ from  a  safe  distance  after  sunset. 

did  then  and  there  negligently  hazard  the  said  vessel  by  failing  and  neglecting  to  advise  his/her  commanding  officer 
to  lay  a  safe  course  for  said  ship  to  the  northward  before  continuing  on  a  westerly  course,  as  it  was  the  duty  of  said 

_ to  do;  in  consequence  of  which  the  said  ship  was,  at  about  _ hours  on  the  day 

above  mentioned,  run  upon _ bank  in  the _ sea.  about  latitude _ degrees. 

_ minutes,  north,  and  longitude _ degrees. _ minutes  west,  and  seriously 

injured. 

(3)  Suffering  a  vessel  to  he  hazarded,  neglif’enily. 

In  that _ (personal  jurisdiction  data),  while  serving  as  combat  intelligence  center  officer 

on  board  the _ _  making  passage  from  Boston  to  Philadelphia,  and  having,  between  _  ,  _ _ 

and  _ hours  on _ 19 _ _  been  duly  informed  of  decreasing  radar  ranges  and 

constant  radar  bearing  indicating  that  the  said _ was  upon  a  collision  course  approaching  a  radar 

target,  did  then  and  there  negligently  suffer  the  said  vessel  to  be  hazarded  by  failing  and  neglecting  to  report 
said  collision  course  with  said  radar  target  to  the  officer  of  the  deck,  as  it  was  his/her  duty  to  do.  and  he/she. 

the  said _ _  through  negligence,  did  cause  the  said _ to  collide  with  the _ 

at  or  about _ hours  on  said  date,  with  resultant  damage  to  both  vessels. 

35.  Article  111— Drunken  or  reckless  driving 

a.  Text. 

“Any  person  subject  to  this  chapter  who  operates  any  vehicle  while  drunk,  or  in  a  reckless  or  wanton 
manner,  shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

(1)  That  the  accused  was  operating  a  vehicle;  and 

(2)  That  the  accused  was  drunk  while  operating  the  vehicle;  or  that  the  accused  operated  the  vehicle 
in  a  reckless  or  wanton  manner. 

[Note:  If  injury  resulted  add  the  following  element [ 

(3)  That  the  accused  thereby  caused  the  vehicle  to  injure  a  person. 

c.  Explanation. 

(1)  Vehicle.  See  1.  U.S.C.  H  4.  Drunken  or  reckless  operation  of  water  and  air  transportation  may  be 
alleged  under  other  articles  of  the  code,  as  appropriate. 

(2)  Operating.  Operating  a  vehicle  includes  not  only  driving  or  guiding  it  while  in  motion,  cither  in 
person  or  through  the  agency  of  another,  but  also  the  setting  of  its  motive  power  in  action  or  the  manipulation 
of  its  controls  so  as  to  cause  the  particular  vehicle  to  move. 
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(3)  Drunk.  "Drunk”  means  any  intoxication  which  is  sufficient  sensibly  to  impair  the  rational  and  full 
exercise  of  the  mental  or  physical  faculties.  Whether  the  drunkeness  was  caused  by  liquor  or  drugs  is  immaterial. 

(4)  Reckles.s.  The  operation  of  a  vehicle  is  “reckless"  when  it  exhibits  a  culpable  disregard  of  foreseeable 
consequences  to  others  from  the  act  or  omission  involved.  Recklessness  is  not  determined  solely  by  reason  of 
the  happening  of  an  injury,  or  the  invasion  of  the  rights  of  another,  nor  by  proof  alone  of  excessive  speed  or 
erratic  operation,  but  all  these  factors  may  be  admissible  and  relevant  as  bearing  upon  the  ultimate  question: 
whether,  under  all  the  circumstances,  the  accused's  manner  of  operation  of  the  vehicle  was  of  that  heedless 
nature  which  made  it  actually  or  imminently  dangerous  to  the  occupants,  or  to  the  rights  or  safety  of  others.  It 
is  driving  with  such  a  high  degree  of  negligence  that  if  death  were  caused,  the  accused  would  have  committed 
involuntary  manslaughter,  at  least.  The  condition  of  the  surface  on  which  the  vehicle  is  operated,  the  time  of 
day  or  night,  the  traffic,  and  the  condition  of  the  vehicle  are  often  matters  of  importance  in  the  proof  of  an 
offense  charged  under  this  article,  and,  where  they  are  of  importance,  may  properly  be  alleged. 

(5)  Wanton.  “Wanton”  includes  "reckless,”  but  in  describing  the  operation  of  a  vehicle,  it  may,  in 
a  proper  case,  connote  willfulness,  or  a  disregard  of  probable  consequences,  and  thus  describe  a  more  aggravated 
offense. 

(6)  Separate  offenses.  While  the  same  course  of  conduct  may  constitute  both  drunken  and  reckless 
driving,  this  article  proscribes  these  as  separate  offenses,  and  both  offenses  may  be  charged.  However,  as 
recklessness  is  a  relative  matter,  evidence  of  all  the  surrounding  circumstances  which  made  the  operation 
dangerous,  whether  alleged  or  not,  may  be  admissible.  Thus,  on  a  charge  of  reckless  driving,  evidence  of 
drunkenness  might  be  admissible  as  establishing  one  aspect  of  the  recklessness,  and  evidence  that  the  vehicle 
exceeded  a  safe  speed,  at  a  relevant  prior  point  and  time,  might  be  admissible  as  corroborating  other  evidence 
of  the  specific  recklessness  charged.  Similarly,  on  a  charge  of  drunken  driving,  relevant  evidence  of  recklessness 
might  have  probative  value  as  corroborating  other  proof  of  drunkenness. 

d.  Lesser  included  offenses.  Drunken  driving. 

(1)  Article  112 — drunk  on  duty 

(2)  Article  134 — drunk  on  station 

e.  Maximum  punishment. 

(1)  Resulting  in  personal  injury.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  18  months. 

(2)  No  personal  injury  involved.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  6  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  (in  the  motor  pool  area)  (near  the  Officer’s  Club) 

(on _ Street  between _ and _ Avenues)  ( _ )  op¬ 
erate  a  vehicle,  to  wit:  (a  truck)  (a  passenger  car)  ( _ ),  [while  drunk)  [in  a  (reckless)  (wanton) 

manner  by  (attempting  to  pass  another  vehicle  on  a  sharp  curve)  (driving  at  a  speed  in  excess  of  50  miles  per 

hour  on  the  sidewalk  and  wrong  side  of  .said  street)  ( _ )|  (and  did  thereby  cause  said  vehicle  to 

(strike  and)  injure _ ). 

36.  Article  112— Drunk  on  duty 

a.  Te.xt. 

“Any  person  subject  to  this  chapter  other  than  a  sentinel  or  look-out,  who  is  found  drunk  on  duty,  shall 
be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

( 1 )  That  the  accused  was  on  a  certain  duty;  and 

(2)  That  the  accused  was  found  drunk  while  on  this  duty. 


c.  Explanation. 

(1)  Drunk.  See  paragraph  35c(.''). 

(2)  Duty.  "Duty"  as  used  in  this  article  means  military  duty.  Kver\  duty  which  an  olYiccr  or  enlisted 
person  may  legally  be  required  by  superior  authority  to  execute  is  necessarily  a  military  duty .  Within  the  meaning 
of  this  article,  when  in  the  actual  exercise  of  command,  the  commander  of  a  post,  or  of  a  command,  or  of  a 
detachment  in  the  field  is  constantly  on  duty,  as  is  the  commanding  officer  on  board  a  ship.  In  the  case  of  other 
officers  or  enlisted  persons,  "on  duty"  relates  to  duties  of  routine  or  detail,  in  garrison,  at  a  station,  or  in  the 
field,  and  does  not  relate  to  those  periods  when,  no  duty  being  required  of  them  by  orders  or  regulations,  offieers 
and  enlisted  persons  occupy  the  status  of  leisure  known  as  "off  duty"  or  "on  liberty."  In  a  region  of  active 
hostilities,  the  circumstances  are  often  such  that  all  members  of  a  command  may  properly  be  considered  as  being 
continuously  on  duty  within  the  meaning  of  this  article.  So  also,  an  officer  of  the  day  and  members  of  the  guard, 
or  of  the  watch,  are  on  duty  during  their  entire  tour  within  the  meaning  of  this  article. 

(3)  Nature  of  offense.  It  is  necessary  that  the  accused  be  found  drunk  w  hile  actually  on  the  duty  alleged, 
and  the  fact  the  accused  became  drunk  before  going  on  duty,  although  material  in  extenuation,  does  not  affect 
the  question  of  guilt.  If,  however,  the  accused  does  not  undertake  the  responsibility  or  enter  upon  the  duty  at 
all,  the  accused’s  conduct  does  not  fall  within  the  terms  of  this  article,  nor  docs  that  of  a  person  who  absents 
himself  or  herself  from  duty  and  is  found  drunk  while  so  absent.  Included  within  the  article  is  drunken¬ 
ness  while  on  duty  of  an  anticipatory  nature  such  as  that  of  an  aircraft  crew  ordered  to  stand  by  for  flight  duty, 
or  of  an  enlisted  person  ordered  to  stand  by  for  guard  duty. 

(4)  Defenses.  If  the  accused  is  known  by  superior  authorities  to  be  drunk  at  the  time  a  duty  is  assigned, 
and  the  accused  is  thereafter  allowed  to  assume  that  duty  anyway,  or  if  the  drunkenness  resulted  from  an  accidental 
overdosage  administered  for  medicinal  purposes,  the  accused  will  have  a  defense  to  this  offense.  But  see  paragraph 
76  (incapacitation  for  duty). 

d.  Lesser  included  offense.  Article  134 — drunk  on  station 

e.  Maximum  punishment.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 
9  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  was.  (at.'on  board— location),  on  or  about _ 

19 _ _  found  drunk  while  on  duty  as _ 

37.  Article  112a— Wrongful  use,  possession,  etc.,  of  controlled  substances 

a.  Text. 

"(a)  Any  person  subject  to  this  chapter  who  wrongfully  uses,  possesses,  manufactures,  distributes,  imports 
into  the  customs  territory  of  the  United  States,  exports  from  the  United  States,  or  introduces  into  an  installation, 
vessel,  vehicle,  or  aircraft  used  by  or  under  the  control  of  the  armed  forces  a  substance  described  in  subsection 
(b)  shall  be  punished  as  a  court-martial  may  direct. 

(b)  The  substances  referred  to  in  subsection  (a)  are  the  following: 

(1)  opium,  heroin,  cocaine,  amphetamine,  lysergic  acid  diethylamide,  mcthamphetaminc.  phen¬ 
cyclidine.  barbituric  acid,  and  marijuana,  and  any  compound  or  derivative  of  any  such  substance. 

(2)  Any  substance  not  specified  in  clause  (I)  that  is  listed  on  a  schedule  of  ci'ntrolled  substances 
prescribed  by  the  President  for  the  purposes  of  this  article. 

(3)  Any  other  substance  not  specified  in  clause  ( I )  or  contained  on  a  list  prescribed  by  the  President 
under  clause  (2)  that  is  listed  in  Schedules  I  through  V  of  scetiim  202  of  the  Controlled  Substances  .Act  (2l 
U.S.C.  8I2)." 

b.  Elements. 

( I )  Wrongful  possession  of  controlled  substance. 
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(a)  That  the  accused  possessed  a  certain  amount  ol'  a  controlled  substance;  and 

(b)  That  the  possession  by  the  accused  was  wrongful. 

(2)  Wrongful  use  of  controlled  suhstunce. 

(a)  That  the  accused  used  a  controlled  substance;  and 

(b)  That  the  L.,e  by  the  accused  was  wrongful. 

(3)  Wrongful  distrihulion  of  controlled  suhstunce. 

(a)  That  the  accused  distributed  a  certain  amount  oi'  a  controlled  substance;  and 

(b)  That  the  distribution  by  the  accused  was  wrongful. 

(4)  Wrongful  introduction  of  a  controlled  suhstunce. 

(a)  That  the  accused  introduced  onto  a  vessel,  aircraft,  vehicle,  or  installation  used  by  the  armed 
forces  or  under  the  control  of  the  armed  forces  a  certain  amount  of  a  controlled  substance;  and 

(b)  That  the  introduction  was  wrongful. 

(5)  Wrongful  munufucture  of  u  controlled  suhstunce. 

(a)  That  the  accused  manufactured  a  certain  amount  t>f  a  controlled  substance;  and 

(b)  That  the  manufacture  was  wrongful. 

(6)  Wrongful  possession,  munufucture.  or  introduction  ofu  controlled  suhstunce  with  intent  to  distribute. 

(a)  Tliat  the  accused  (possessed)  (manufactured)  (introduced)  a  certain  amount  ol'  a  controlled  substance; 

(b)  That  the  (pos.se.ssion)  (manufacture)  (introduction)  was  wrongful;  and 

(c)  That  the  (possession)  (manufacture)  (introduction)  was  with  the  intent  to  distribute. 

(7)  Wrongful  importution  or  e.xportution  of  u  controlled  suhstunce. 

(a)  That  the  accused  (imported  into  the  customs  territory  of)  (exported  from)  the  United  States  a 
certain  amount  of  a  controlled  substance;  and 

(b)  That  the  (importation)  (exportation)  was  wrongful. 

[Note:  When  any  of  the  aggravating  cirvurnstanccs  listed  in  subparagraph  e  is  alleged,  it  must  be  listed  as  an  element.) 
c.  E.xplunution . 

(1)  Controlled  suhstunce .  "Controlled  substance”  means  amphetamine,  cocaine,  heroin,  lysergic  acid 
dietylamide,  marijuana,  methamphetamine.  opium,  phencyclidine,  and  barbituric  acid,  including  phenobarbital 
and  secobarbital.  "Controlled  substance"  also  means  any  substance  which  is  included  in  Schedules  1  through 
V  established  by  the  Controlled  Substances  Act  of  1970  (21  U.S.C.  X12). 

(2)  Possess.  "Possess"  means  to  exercise  control  of  something.  Possession  may  be  direct  physical 
custody  like  holding  an  item  is  one's  hand,  or  it  may  be  constructive,  as  in  the  case  of  a  person  w  ho  hides  an 
item  in  a  locker  or  car  to  which  that  person  may  return  to  retrieve  it.  Possession  must  be  knowing  and  conscious. 
Possession  inherently  includes  the  power  tir  authority  to  preclude  control  by  others.  It  is  possible,  however,  for 
more  than  one  person  to  possess  an  item  simultaneously,  as  when  several  people  share  control  of  an  item.  An 
accused  may  not  be  convicted  of  possession  of  a  controlled  substance  if  the  accused  did  not  know  that  the 
substance  was  present  under  the  accused's  control.  Awareness  of  the  presence  of  a  controlled  substance  may  be 
inferred  from  circumstantial  evidence. 

O)  Distribute.  "Distribute"  means  to  deliver  to  the  ptissession  of  another.  "Deliver"  means  the  actual, 
constructive,  or  attempted  transfer  of  an  item,  whether  or  not  there  exists  an  agency  relationship. 

(4)  Munufucture.  "Manufacture"  means  the  production,  preparation,  propagation,  compounding,  or 
processing  of  a  drug  or  other  substance,  either  directly  or  indirectly  or  by  extraction  Irom  substances  ol  natural 
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origin,  or  inilcpcnilently  by  means  ol  ehcmieal  synthesis  or  by  a  eombinaiion  ol  extraetion  and  ehemieal  synthesis, 
and  ineludes  any  paekaging  or  repaekaging  ol'  sueh  substance  or  labeling  or  relabeling  ol  its  container,  "Pro¬ 
duction.’'  as  used  in  this  subparagraph,  includes  the  planting,  cultivating,  growing,  or  harvesting  ol  a  drug  or 
other  substance. 

(.S)  Wron^fulncss.  To  be  punishable  under  Article  1 12a.  possession,  use.  distribution,  introduction,  or 
manufacture  of  a  controlled  substance  must  be  wrongful.  Possession,  use.  distribution,  introduction,  or  manu¬ 
facture  of  a  controlled  substance  is  wrongful  if  it  is  without  legal  justification  or  authorization.  Possession,  use. 
distribution,  introduction,  or  manufacture  of  a  controlled  substance  is  not  wronglul  if  such  act  or  acts  are:  (Ai 
done  pursuant  to  legitimate  law  enforcement  activities  tfor  example,  an  informant  who  receives  drugs  as  part  of 
an  undercover  operation  is  not  in  wrongful  possession):  (B)  done  by  authorized  personnel  in  the  performance  of 
medical  duties:  or  (C)  without  knowledge  of  the  contraband  nature  of  the  substance  (for  example,  a  person  who 
possesses  cocaine,  but  actually  believes  it  to  he  sugar,  is  not  guilty  of  wrongful  possession  of  cocaine).  Possession, 
use.  distribution,  introduction,  or  manufacture  of  a  controlled  substance  may  be  inferred  to  be  wrongful  in  the 
absence  of  evidence  to  the  contrary.  The  burden  of  going  forward  with  evidence  with  respect  to  any  such  exception 
in  any  court-martial  or  other  proceeding  under  the  code  shall  be  upon  the  perstvn  claiming  its  benefit.  If  such  an 
issue  is  raised  by  the  evidence  presented,  then  the  burden  of  proof  is  upon  the  United  States  to  establish  that 
the  use,  possession,  distribution,  manufacture,  or  intrciduction  was  wrongful. 

(6)  huem  to  distrihitie.  Intent  to  distribute  may  be  inferred  from  circumstantial  evidence.  Examples  of 
evidence  which  may  tend  to  support  an  inference  of  intent  to  distribute  are:  possession  of  a  quantity  of  substance 
in  excess  of  that  which  one  would  be  likely  to  have  for  personal  use;  market  value  of  the  substance;  the  manner 
in  which  the  substance  is  packaged;  and  that  the  accused  is  not  a  user  of  the  substance.  On  the  other  hand, 
evidence  that  the  accused  is  addicted  to  or  is  a  heavy  user  of  the  substance  may  lend  to  negate  an  inference  of 
intent  to  distribute. 

(7)  Cerrm/i  amount.  When  a  specific  amount  of  a  controlled  substance  is  believed  to  have  been  possessed, 
distributed,  introduced,  or  manufactured  by  an  accused,  the  specific  amount  should  ordinarily  be  alleged  in  the 
specification.  It  is  not  necessary  to  allege  a  specific  amount,  however,  and  a  specificatic'n  is  sufficient  if  it  alleges 
that  an  accused  possessed,  distributed,  introduced,  or  manufactured  "some."  "traces  of."  or  "an  unknown 
quantity  of"  a  controlled  substance. 

(8)  Missile  launch  facility .  A  "missile  launch  facility"  includes  the  place  from  which  missiles  are  fired 
and  launch  control  facilities  from  which  the  launch  of  a  missile  is  initiated  or  controlled  after  launch. 

(9)  Customs  territory  of  the  United  States.  "Customs  territory  of  the  United  Stales"  includes  only  the 
States,  the  District  of  Columbia,  and  Puerto  Rico. 

d.  Lesser  included  offenses. 

(1)  Wrongful  possession  of  controlled  substance.  Article  80 — attempts 

(2)  Wrongful  u.se  of  controlled  substance. 

(a)  Article  112a — wrongful  possession  of  controlled  substance 

(b)  .A'licle  80 — attempts 

(3)  Wroni(ful  distribution  of  controlled  substance.  Article  80 — attempts 

(4)  Wrongful  manufacture  (f  controlled  substance. 

(a)  Article  1 12a — wrongful  possession  of  controlled  substance 

(b)  Article  80 — attempts 

(.S)  Wroni'fitl  introduction  of  controlled  substance . 

(a)  Article  1 12a — wrongful  possession  of  controlled  substance 

(b)  .Article  80  attempts 

(6)  Wroni^ful possession,  manufacture,  or  introduction  of  a  controlled  substance  with  intent  to  distribute . 
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(a)  Article  1 1 2a — wrongful  possession,  manufacture,  or  introduction  of  controlled  substance 

(b)  Article  80 — attempts 

(7)  Wrongful  importation  or  exportation  of  a  controlled  substance.  Article  80 — attempts 

e.  Maximum  punishments. 

(1)  Wrongful  use,  possession,  manufacture,  or  introduction  of  controlled  substance. 

(a)  Amphetamine,  cocaine,  heroin,  lysergic  acid  diethylamide,  marijuana  {except  possession  of 
less  than  30  grams  or  use  of  marijuana),  methamphetamine ,  opium,  phencyclidine,  secobarbital,  and  Schedule 
I.  II,  and  in  controlled  substances.  Dishonorable  discharge,  forfeiture  of  ail  pay  and  allowances,  and  confinement 
for  5  years. 

(b)  Marijuana  (possession  of  less  than  30  grams  or  use),  phenoburbital,  and  Schedule  IV  and  V 
controlled  substances.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  2  years. 

(2)  Wrongful  distribution,  possession,  manufacture,  or  introduction  of  controlled  substance  with  intent 
to  distribute,  or  wrongful  importation  or  exportation  of  a  controlled  substance. 

(a)  Amphetamine,  cocaine,  heroin,  lysergic  acid  diethylamide,  marijuana,  methamphetamine , 
opium,  phencyclidine,  secobarbital,  and  Schedule  /,  //,  and  III  controlled  substances.  Dishonorable  discharge, 
forfeiture  of  all  pay  and  allowances,  and  confinement  for  15  years. 

(b)  Phenobarbital  and  Schedule  IV  and  V  controlled  substances .  Dishonorable  discharge,  forfeiture 
of  all  pay  and  allowances,  and  confinement  for  10  years. 

When  any  offense  under  paragraph  37  is  committed;  while  the  accused  is  on  duty  as  a  sentinel  or  lookout;  on 
board  a  vessel  or  aircraft  used  by  or  under  the  control  of  the  armed  forces;  in  or  at  a  missile  launch  facility  used 
by  or  under  the  control  of  the  armed  forces;  while  receiving  special  pay  under  37  U.S.C.  §  310;  or  in  time  of 
war,  the  maximum  period  of  confinement  authorized  for  such  offense  shall  be  increased  by  5  years. 

f.  Sample  specifications. 

(1)  Wrongful  possession,  manufacture,  or  distribution  of  controlled  substance. 

In  that _ (personal  jurisdiction  data)  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ _  19 _ _  wrongfully  (possess)  (distribute)  (manufacture) 

_ (grams)  (ounces)  (pounds)  ( _ )  of _ [a  schedule  ( _ )  con¬ 
trolled  substance],  [with  the  intent  to  distribute  the  said  controlled  substance]  (while  on  duty  as  a  sentinel  or 
lookout]  [while  (on  board  a  vessel/aircraft)  (in  or  at  a  missile  launch  facility)  used  by  the  armed  forces  or  under 

the  control  of  the  armed  forces,  to  wit; _ ]  [while  receiving  special  pay  under  37  U.S.C.  §  310] 

[during  time  of  war]. 

(2)  Wrongful  use  of  controlled  substance. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ ,  19 _ ,  wrongfully  use _ [a  schedule 

_ )  controlled  substance]  [while  on  duty  as  a  sentinel  or  lookout]  [while  (on  board  a  vessel/ 

aircraft)  (in  or  at  a  missile  launch  facility)  used  by  the  armed  forces  or  under  the  control  of  the  armed  forces, 
to  wit: _ 1  [while  receiving  special  pay  under  37  U.S.C.  §  310]  ]during  time  of  war]. 

(3)  Wrongful  introduction  of  controlled  substance. 

In  that _ (personal  jurisdiction  data)  did,  (at/on  board — location)  on  or  about _ , 

19 _ ,  wrongfully  introduce _ (grams)  (ounces)  (pounds)  ( _ )  of _ [a 

schedule  ( _ )  controlled  substance]  onto  a  vessel,  aircraft,  vehicle,  or  installation  used  by  the 

armed  forces  or  under  control  of  the  armed  forces,  to  wit. _ ]with  the  intent  to  distribute  the  said 

controlled  substance]  [while  on  duty  as  a  sentinel  or  lookout]  [while  receiving  special  pay  under  37  U.S.C. 
§310]  [during  a  time  of  war]. 

(4)  Wrongful  importation  or  exportation  of  controlled  substance. 

In  that _ (personal  jurisdiction  data)  did,  (at/on  board — location)  on  or  about _ _ 
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19 - ,  wrongfully  (import)  (export) _ (grams)  (ounces)  (pounds)  ( _ )  of _ 

[a  schedule  ( - )  controlled  substance!  (into  the  customs  territory  of)  (from)  the  United  States 

[while  on  board  a  vessel/aircraft  used  by  the  armed  forces  or  under  the  control  of  the  armed  forces,  to  wit: 
_ I  [during  time  of  war], 

38.  Article  113— Misbehavior  of  sentinel  or  lookout 

a.  Text. 

“Any  sentinel  or  look-out  who  is  found  drunk  or  sleeping  upon  his  post,  or  leaves  it  before  he  is  regularly 
relieved,  shall  be  punished,  if  the  offense  is  committed  in  time  of  war.  by  death  or  such  other  punishment  as  a 
court-martial  may  direct,  but  if  the  offense  is  committed  at  any  other  time,  by  such  punishment  other  than  death 
as  a  court-martial  may  direct.” 

b.  Elements. 

(1)  That  the  accused  was  posted  or  on  p>ost  as  a  sentinel  or  lookout; 

(2)  That  the  accused  was  found  drunk  while  on  post,  was  found  sleeping  while  on  post,  or  left  post 
before  being  regularly  relieved. 

[Note:  If  the  offense  was  committed  in  time  of  war  or  while  the  accused  was  receiving  special  pay 
under  37  U.S.C.  §  310,  add  the  following  element] 

(3)  That  the  offense  was  committed  (in  time  of  war)  (while  the  accused  was  receiving  special  pay 
under  37  U.S.C.  §  310). 

c.  Explanation. 

(1)  /«  general.  This  article  defines  three  kinds  of  misbehavior  committed  by  sentinels  or  lookouts:  being 
found  drunk  or  sleeping  upon  post,  or  leaving  it  before  being  regularly  relieved.  This  article  does  not  include  an 
officer  or  enlisted  person  of  the  guard,  or  of  a  ship’s  watch,  not  posted  or  performing  the  duties  of  a  sentinel  or 
lookout,  nor  does  it  include  a  person  whose  duties  as  a  watchman  or  attendant  do  not  require  constant  alertness. 

(2)  Post.  “Post”  is  the  area  where  the  sentinel  or  lookout  is  required  to  be  for  the  performance  of 
duties.  It  is  not  limited  by  an  imaginary  line,  but  includes,  according  to  orders  or  circumstances,  such  surrounding 
area  as  may  be  necessary  for  the  proper  performance  of  the  duties  for  which  the  sentinel  or  lookout  was  posted. 
The  offense  of  leaving  post  is  not  committed  when  a  sentinel  or  lookout  goes  an  immaterial  distance  from  the 
post,  unless  it  is  such  a  distance  that  the  ability  to  fully  perform  the  duty  for  which  posted  is  impaired. 

(3)  On  post.  A  sentinel  or  lookout  becomes  “on  post”  after  having  been  given  a  lawful  order  to  go 
“on  post”  as  a  sentinel  or  lookout  and  being  formally  or  informally  posted.  The  fact  that  a  sentinel  or  lookout 
is  not  posted  in  the  regular  way  is  not  a  defense.  It  is  sufficient,  for  example,  if  the  sentinel  or  lookout  has  taken 
the  post  in  accordance  with  proper  instruction,  whether  or  not  formally  given.  A  sentinel  or  lookout  is  on  post 
within  the  meaning  of  the  article  not  only  when  at  a  post  physically  defined,  as  is  ordinarily  the  case  in  garrison 
or  aboard  ship,  but  also,  for  example,  when  stationed  in  observation  against  the  appproach  of  an  enemy,  or 
detailed  to  use  any  equipment  designed  to  locate  friend,  foe.  or  possible  danger,  or  at  a  designated  place  to 
maintain  internal  discipline,  or  to  guard  stores,  or  to  guard  prisoners  while  in  confinement  or  at  work. 

(4)  Sentinel  or  lookout.  A  sentinel  or  a  lookout  is  a  person  whose  duties  include  the  requirement  to 
maintain  constant  alertness,  be  vigilant,  and  remain  awake,  in  order  to  observe  for  the  possible  approach  of  the 
enemy,  or  to  guard  persons,  property,  or  a  place  and  to  sound  the  alert,  if  necessary. 

(5)  Drunk.  For  an  explanation  of  "drunk,”  see  paragraph  35c(3). 

(6)  Sleeping.  As  used  in  this  article,  “sleeping”  is  that  condition  of  insentience  which  is  sufficient 
sensibly  to  impair  the  full  exercise  of  the  mental  and  physical  faculties  of  a  sentinel  or  lookout.  It  is  not  necessary 
to  show  that  the  accused  was  in  a  wholly  comatose  condition.  The  fact  that  the  accused’s  sleeping  resulted  from 
a  physical  incapacity  caused  by  disease  or  accident  is  an  affirmative  defense.  See  R.C.M.  916(/). 

d.  Lesser  included  offenses. 


IV-66 


*  39b(3)(c) 


(1)  Drunk  on  post. 

(a)  Article  1 12 — drunk  on  duty 

(b)  Article  92 — dereliction  of  duty 

(c)  Article  134 — drunk  on  station 

(d)  Article  134 — drunk  in  uniform  in  a  public  place 

(2)  Sleeping  on  post. 

(a)  Article  92 — dereliction  of  duty- 

lb)  Article  134 — loitering  or  wrongfully  sitting  down  on  post 

(3)  Leaving  post. 

(a)  Article  92 — dereliction  of  duty 

(b)  Article  86 — going  from  appointed  place  of  duty 

e.  Maximum  punishment. 

(1)  In  time  of  war.  Death  or  such  other  punishment  as  a  court-martial  may  direct, 

(2)  While  receiving  special  pay  under  37  U.S.C.  §  310.  Dishonorable  discharge,  forfeiture  of  all  pay 
and  allowances,  and  confinement  for  10  years. 

(3)  In  all  other  places.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  1  year. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  on  or  about _ (a  time  of  war)  (at/ 

on  board — location),  (while  receiving  special  pay  under  37  U.S.C.  S  310).  being  (posted)  (on  post)  as  a  (sentinel) 

(lookout)  at  (warehouse  no.  7)  (post  no.  (I)  (for  radar  observation)  ( _ )  |wa,s  found  (drunk) 

(sleeping)  upon  his/her  post)  [did  leave  his/her  post  before  he/she  was  regularly  relieved). 

39.  Article  114— Dueling 

a.  Text. 

‘‘Any  person  subject  to  this  chapter  who  fights  or  promotes,  or  is  concerned  in  or  connives  at  fighting  a 
duel,  or  who,  having  knowledge  of  a  challenge  sent  or  about  to  be  sent,  fails  to  report  the  fact  promptly  to  the 
proper  authority,  shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

(1)  Dueling. 

(a)  That  the  accused  fought  another  person  with  deadly  weapons; 

(b)  That  the  combat  was  for  private  reasons;  and 

(c)  That  the  combat  was  by  prior  agreement. 

(2)  Promoting  a  duel. 

(a)  That  the  accused  promoted  a  duel  between  certain  persons;  and 

(b)  That  the  accused  did  so  in  a  certain  manner. 

(3)  Conniving  at  fighting  a  duel. 

(a)  That  certain  persons  intended  to  and  were  about  to  engage  in  a  duel; 

(b)  That  the  accused  had  knowledge  of  the  planned  duel;  and 

(c)  That  the  accused  connived  at  the  fighting  of  the  duel  in  a  certain  manner. 
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(4)  Failure  to  report  a  duel. 

(a)  That  a  challenge  to  fight  a  duel  had  been  sent  or  was  about  to  be  sent; 

(b)  That  the  accused  had  knowledge  of  this  challenge;  and 

(c)  That  the  accused  failed  to  report  this  fact  promptly  to  proper  authority. 

c.  Explanation. 

(1)  Duel.  A  duel  is  combat  between  two  persons  for  private  reasons  fought  with  deadly  weapons  by 
prior  agreement. 

(2)  Promoting  a  duel.  Urging  or  taunting  another  to  challenge  or  to  accept  a  challenge  to  duel,  acting 
as  a  second  or  as  carrier  of  a  challenge  or  acceptance,  or  otherwise  furthering  or  contributing  to  the  fighting  of 
a  duel  are  examples  of  promoting  a  duel. 

(3)  Conniving  at  fighting  a  duel.  Anyone  who  has  knowledge  that  steps  are  being  taken  or  have  been 
taken  toward  arranging  or  fighting  a  duel  and  who  fails  to  take  reasonable  preventive  action  thereby  connives 
at  the  fighting  of  a  duel. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  For  all  Article  114  offenses;  dishonorable  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  I  year. 

f.  Sample  specifications. 

( 1 )  Dueling. 

In  that - (personal  jurisdiction  data)  (and _ ).  did,  (at/on  board — loca¬ 
tion)  (subject-matter  jurisdiction  data,  if  required),  on  or  about _  19 _ _  fight  a  duel  (with 

- ),  using  as  weapons  therefor  (pistols)  (swords)  ( _ ), 

(2)  Promoting  a  duel. 

In  that - (personal  jurisdiction  data),  did,  (at/on  board— location)  (subject-matter  juris- 

dictii’n  data,  if  required),  on  or  about  _ 19 _ promote  a  duel  between _ ^and 

- by  (telling  said - he/she  would  be  a  coward  if  he/she  failed  to  challenge  said 

- to  a  duel)  (knowingly  carrying  from  said _ to  said _ a  challenge 

to  fight  a  duel). 

(3)  Conniving  at  fighting  a  duel. 

In  that - (personal  jurisdiction  data),  having  knowledge  that _ _ 

and - were  about  to  engage  in  a  duel,  did  (at/on  board — location)  (subject-matter  jurisdiction 

data,  if  required),  on  or  about - 19 - ,  connive  at  the  fighting  of  said  duel  by  (failing  to  take 

reasonable  preventive  action)  ( _ ). 

(4)  Failure  to  report  a  duel. 

In  that - (personal  jurisdiction  data),  having  knowledge  that  a  challenge  to  fight  a  duel  (had 

been  sent)  (was  about  to  be  sent)  by - to _ did,  (at/on  btiard — lix-ation)  (subject-matter 

jurisdiction  data,  if  required),  on  or  about - 19 _ fail  to  report  that  fact  promptly  to  the  proper  authonty . 

40.  Article  115 — Malingering 

a.  Text. 

"Any  person  subject  to  this  chapter  who  for  the  purpose  of  avoiding  work,  duty,  or  service — 

(1)  feigns  illness,  physical  disablement,  mental  lapse  or  derangement;  or 

(2)  intentionally  inflicts  self-injury;  shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 
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(1)  That  the  accused  was  assigned  to,  or  was  aware  of  prospective  assignment  to,  or  availability  for, 
the  performance  of  work,  duty,  or  service; 

(2)  That  the  accused  feigned  illness,  physical  disablement,  mental  lapse  or  derangement,  or  intentionally 
inflicted  injury  upon  himself  or  herself;  and 

(3)  That  the  accused’s  purpose  or  intent  in  doing  so  was  to  avoid  the  work,  duty,  or  service. 

[Note;  If  the  offense  was  committed  in  time  of  war  or  in  a  hostile  fire  pay  zone,  add  the  following  element) 

(4)  That  the  offense  was  committed  (in  time  of  war)  (in  a  hostile  fire  pay  zone), 

c.  Explanation. 

(1)  Nature  of  offense.  The  essence  of  this  offense  is  the  design  to  avoid  performance  of  any  work, 
duty,  or  service  which  may  properly  or  normally  be  expected  of  one  in  the  military  service.  Whether  to  avoid 
all  duty,  or  only  a  particular  job,  it  is  the  purpose  to  shirk  which  characterizes  this  offense.  Hence,  the  nature 
or  permanency  of  a  self-inflicted  injury  is  not  material  on  the  question  of  guilt,  nor  is  the  seriousness  of  a  physical 
or  mental  disability  which  is  a  sham.  Evidence  of  the  extent  of  the  self-inflicted  injury  or  feigned  disability  may, 
however,  be  relevant  as  a  factor  indicating  the  presence  or  absence  of  the  purpose. 

(2)  How  injury  inflicted.  The  injury  may  be  inflicted  by  nonviolent  as  well  as  by  violent  means  and 
may  be  accomplished  by  any  act  or  omission  which  produces,  prolongs,  or  aggravates  any  sickness  or  disability. 
Thus,  voluntary  starvation  which  results  in  debility  is  a  self-inflicted  injury  and  when  done  for  the  purpose  of 
avoiding  work,  duty,  or  service  constitutes  a  violation  of  this  article. 

d.  Lesser  included  offen.se s. 

(1)  Article  134 — self-injury  without  intent  to  avoid  service 

(2)  Article  80 — attempts 

e.  Maximum  punishment. 

(1)  Feigning  illness,  physical  disablement,  mental  lapse,  or  derangement.  Dishonorable  discharge, 
forfeiture  of  all  pay  and  allowances,  and  confinement  for  1  year. 

(2)  Feigning  illness,  physical  disablement,  mental  lapse,  or  derangement  in  a  hostile  fire  pay  zone  or 
in  time  of  war.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  3  years. 

(3)  Intentional  self-inflicted  injury.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  5  years. 

(4)  Intentional  self-inflicted  injury  in  a  hostile  fire  pay  zone  or  in  time  of  war.  Dishonorable  discharge, 
forfeiture  of  all  pay  and  allowances,  and  confinement  for  10  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (in  a  hostile  fire  pay 

zone)  (subject-matter  jurisdiction  data,  if  required)  (on  or  about _ 19 _ )  (from  about _ 

19 _ to  about _ 19 _ ).  (a  time  of  war)  for  the  purpose  of  avoiding  (his/her  duty  as  officer 

of  the  day)  (hi.s/her  duty  as  aircraft  mechanic)  (work  in  the  mess  hall)  (service  as  an  enlisted  person)  ( _ ) 

[feign  (a  headache)  (a  sore  back)  (illness)  (mental  lapse)  (mental  derangement)  ( _ )]  [intentionally 

injure  himself/herself  by _ j. 


41.  Article  116— Riot  or  breach  of  peace 

a.  Te.rt. 


“Any  person  subject  to  this  chapter  who  causes  or  participates  in  any  riot  or  breach  of  the  peace  shall  be 
punished  as  a  court-martial  may  direct” 


b.  Elements. 

( 1 )  Riot. 
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(a)  That  the  accused  was  a  member  ol  an  assembly  ol  three  nr  more  persons; 

(b)  That  the  accused  and  at  least  two  other  members  of  this  group  mutually  intended  to  assist  one 
another  against  anyone  who  might  oppose  them  in  doing  an  act  lor  some  private  purpose, 

(c)  That  the  group  or  some  of  its  members,  in  furtherance  of  such  purpose,  unlawfully  committed 
a  tumultuous  disturbance  of  the  peace  in  a  violent  or  turbulent  manner;  and 

(d)  That  these  acts  terrorized  the  public  in  general  in  that  they  caused  or  were  intended  to  cause 
public  alarm  or  terror. 

(2)  Breach  of  the  peace. 

(a)  That  the  accused  caused  or  participated  in  a  ce.tain  act  of  a  violent  or  turbulent  nature;  and 

(b)  That  the  peace  was  thereby  unlawfully  disturbed, 
c  Explanation. 

( 1 )  Riot.  “Riot"  is  a  tumultuous  disturbance  of  the  peace  by  three  or  more  persons  assembled  together 
in  furtherance  of  a  common  purpose  to  execute  some  enterprise  of  a  private  nature  by  concerted  action  against 
anyone  who  might  oppose  them,  committed  in  such  a  violent  and  turbulent  manner  as  to  cause  or  be  calculated 
to  cause  public  terror.  The  gravamen  of  the  offense  of  riot  is  terrorization  of  the  public.  It  is  immaterial  whether 
the  act  intended  was  lawful.  Furthermore,  it  is  not  necessary  that  the  common  purpose  be  determined  before  the 
assembly.  It  is  sufficient  if  the  assembly  begins  to  execute  in  a  tumultuous  manner  a  common  purpose  formed 
after  it  assembled. 

(2)  Breach  of  the  peace.  A  “breach  of  the  peace”  is  an  unlawful  disturbance  of  the  peace  by  an  outward 
demonstration  of  r  violent  or  turbulent  nature.  The  acts  or  conduct  contemplated  by  this  article  are  those  which 
disturb  the  public  tranquility  or  impinge  upon  the  peace  and  good  ordei  to  which  the  community  is  entitled. 
Engaging  in  an  affray  and  unlawful  di.scharge  of  firearms  in  a  public  street  are  examples  of  conduct  which  may 
constitute  a  breach  of  the  peace.  Loud  speech  and  unruly  conduct  may  also  constitute  a  breach  of  the  peace  by 
the  speaker.  A  speaker  may  also  be  guilty  of  causing  a  breach  of  the  peace  if  the  speaker  uses  language  which 
can  reasonably  be  expected  to  produce  a  violent  or  turbulent  response  and  a  breach  of  the  peace  results.  The 
fact  that  the  words  are  true  or  used  under  provocation  is  not  a  defense,  nor  is  tumultuous  conduct  excusable 
because  incited  by  others. 

(3)  Community  and  public.  “Community"  and  “public”  include  a  military  organization,  post,  camp, 
ship,  aircraft,  or  station. 

d.  Lesser  included  offenses. 

( 1 )  Riot. 

(a)  Article  I  lb — breach  ol  the  peace 

(b)  Aniclc  1 34---disordcrly  conduct 

(c)  Article  SO-  -attempts 

(2)  Breach  of  the  peace. 

la)  Article  1 34-  -disorderly  conduct 

(b)  Aniclc  SI)  attempts 
e  Maximum  punishment. 

(  1 1  Riot  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  lO  vears 

(2)  Breaeh  of  the  peaee.  Confinement  for  b  months  and  forfeiture  of  two-thirds  pay  per  month  for  6 

months. 

f.  Sample  specifications . 

( I )  Riot. 
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In  that _ (personal  jurisdiction  data),  did.  (at'on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  (cause)  (participate  in)  a  riot  by  unlawfully  assem¬ 
bling  with _ (and _ )  (and)  (others  to  the  number  of  about _ w  hose 

names  are  unknown)  for  the  purpose  of  (resisting  the  police  of _ )  (assaulting  passers-by)  (  _ 

),  and  in  furtherance  of  said  purpose  did  (fight  with  said  police)  (assault  certain  persons,  to  wit: _ 

)  ( _ ),  to  the  terror  and  disturbance  of _ _ 

(2)  Breach  of  the  peace. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  (cause)  (participate  in)  a  breach  of  the  peace  by 

(wrongfully  engaging  in  a  fist  fight  in  the  dayroom  with  _ |  (using  the  following  provoking 

language  (toward _ ).  to  wit;  "■ _ "  or  words  to  that  cffect(  (wrongfully  shouting 

and  singing  in  a  public  place,  to  wit: _ (  ( _ (, 

42.  Article  117— Provoking  speeches  or  gestures 

a.  Te.xt. 

"Any  person  subject  to  this  chapter  who  uses  provoking  or  reproachful  words  or  gestures  towards  any  other 
person  subject  to  this  chapter  shall  be  punished  as  a  court-martial  may  direct." 

b.  Element.';. 

(1)  That  the  accused  wrongfully  used  words  or  gestures  toward  a  certain  person; 

(2)  That  the  words  or  gestures  used  were  provoking  or  reproachful;  and 

(3)  That  the  person  toward  whom  the  words  or  gestures  were  used  was  a  person  subject  to  the  code. 

c.  E.xplanation . 

{\)ln  general.  As  used  in  this  article,  "provoking"  and  "reproachful"  describe  those  words  or  gestures 
which  are  used  in  the  presence  of  the  person  to  whom  they  are  directed  and  which  a  reasonable  person  would 
expect  to  induce  a  breach  of  the  peace  under  the  circumstances.  These  words  and  gestures  do  not  include 
reprimands,  censures,  reproofs  and  the  like  which  may  properly  be  administered  in  the  interests  of  training, 
efficiency,  or  discipline  in  the  armed  forces. 

(2)  Knowledge.  It  is  not  necessary  that  the  accused  have  knowledge  that  the  person  toward  whom  the 
words  or  gestures  are  directed  is  a  person  subject  to  the  code. 

d.  Le.x.ser  included  offenses. 

(1)  Article  1 34 — indecent  language 

(2)  Article  80 — attempts 

e.  Ma.ximum  punishment.  Confinement  for  6  months  and  forfeiture  of  two-thirds  pay  per  month  for  6  months. 

f.  Sample  specification. 

In  that _ _ (personal  jurisdiction  data),  did.  (aton  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about  _ 19 _  ,  wrongfully  use  (provoking)  (reproachful)  (words. 

to  wit;  "  _ :"  or  winds  to  that  effect)  (and)  (gestures,  to  wit:  _  )  towards  (Sergeant 

_ _  U.S.  Air  Force)  ( _ ). 

43.  Article  118 — Murder 

a.  Text. 

"Any  person  subject  to  this  chapter  who.  without  justification  or  excuse,  unlaw'jlly  kills  a  human  being, 
when  he — 


(I)  has  a  premeditated  design  to  kill: 
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(2)  intends  to  kill  or  inflict  great  bodily  harm; 

(3)  is  engaged  in  an  act  which  is  inherently  dangerous  to  others  and  evinces  a  wanton  disregard  of 
human  life;  or 

(4)  is  engaged  in  the  perpetration  or  attempted  perpetration  of  burglary,  sodomy,  rape,  robbery,  or 
aggravated  arson; 

is  guilty  of  murder,  and  shall  suffer  such  punishment  as  a  court-martial  may  direct,  except  that  if  found  guilty 
under  clause  (1)  or  (4),  he  shall  suffer  death  or  imprisonment  for  life  as  a  court-martial  may  direct." 

b.  Elements. 

(1)  Premeditated  murder. 

(a)  That  a  certain  named  or  described  person  is  dead; 

(b)  That  the  death  resulted  from  the  act  or  omission  of  the  accused; 

(c)  That  the  killing  was  unlawful;  and 

(d)  That,  at  the  time  of  the  killing,  the  accused  had  a  premeditated  design  to  kill. 

(2)  Intent  to  kill  or  inflict  great  bodily  harm. 

(a)  That  a  certain  named  or  described  person  is  dead; 

(b)  That  the  death  resulted  from  the  act  or  omission  of  the  accused; 

(c)  That  the  killing  was  unlawful;  and 

(d)  That,  at  the  time  of  the  killing,  the  accused  had  the  intent  to  kill  or  inflict  great  bodily  harm 

upon  a  person. 

(3)  Act  inherently  dangerous  to  others. 

(a)  That  a  certain  named  or  de.scribed  person  is  dead; 

(b)  That  the  death  resulted  from  the  intentional  act  of  the  accused; 

(c)  That  this  act  was  inherently  dangerous  to  others  and  showed  a  wanton  disregard  for  human 
life; 

(d)  That  the  accused  knew  that  death  or  great  bodily  hann  was  a  probable  consequence  of  the  act; 
and 

(e)  That  the  killing  was  unlawful. 

(4)  During  certain  offenses. 

(a)  That  a  certain  named  or  described  person  is  dead; 

(b)  That  the  death  resulted  from  the  act  or  omission  of  the  accused; 

(c)  That  the  killing  was  unlawful;  and 

Id)  That,  at  the  time  of  the  killing,  the  accused  was  engaged  in  the  perpetration  or  attempted 
perpetration  of  burglary,  sodomy,  rape,  robbery,  or  aggravated  arson. 

c.  Explanation. 

(1)  /n  general.  Killing  a  human  being  is  unlawful  when  done  without  justification  or  excuse.  See 
R.C.M.  916.  Whether  an  unlawful  killing  con- titutcs  murder  vrr  a  lesser  vrffense  depends  upon  the  circumstances. 
The  offense  is  committed  at  the  place  of  the  act  or  omission  although  the  victim  may  have  died  elsewhere. 
Whether  death  occurs  at  the  time  of  the  accused's  act  or  omission,  or  at  some  time  thereafter,  it  must  have 
followed  from  an  injury  received  by  the  victim  which  resulted  from  the  act  or  omission. 

(2)  Premeditated  murder. 
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(a)  Premecliiation.  A  murder  is  not  premeditated  unless  the  thought  of  taking  life  was  consciously 
conceived  and  the  act  or  omission  by  which  it  was  taken  was  intended.  Premeditated  murder  is  murder  committed 
after  the  formation  of  a  specific  intent  to  kill  someone  and  consideration  of  the  act  intended.  It  is  ;,ot  necessary 
that  the  intention  to  kill  have  been  entertained  for  any  panicular  or  considerable  length  of  time.  When  a  fixed 
purpose  to  kill  has  been  deliberately  formed,  it  is  immaterial  how  soon  afterwards  it  is  put  into  execution.  The 
existence  of  premeditation  may  be  inferred  from  the  circumstances. 

(b)  Transferred  premeditation.  When  an  accused  with  a  premeditated  design  attempted  to  unlaw¬ 
fully  kill  a  certain  person,  but,  by  mistake  or  inadvertence,  killed  another  person,  the  accused  is  still  criminally 
responsible  for  a  premeditated  murder,  because  the  premeditated  design  to  kill  is  transferred  from  the  intended 
victim  to  the  actual  victim. 

(c)  Intoxication.  Voluntary  intoxication  (.vcc  R.C.M.  9l6(/)(2))  not  amounting  to  legal  insanity 
may  reduce  premeditated  murder  (Article  1 18(  I ))  to  unpremeditated  murder  (Anicle  1 18(2)  or  (.1))  but  it  does 
not  reduce  either  premeditated  murder  or  unpremeditated  murder  to  manslaughter  (Article  119)  or  any  other 
lesser  offense. 

(3)  Intent  to  kill  or  inflict  ^reat  bodily  harm. 

(a)  Intent.  An  unlawful  killing  without  premeditation  is  also  murder  when  the  accused  had  either 
an  intent  to  kill  or  inflict  great  bodily  harm.  It  may  be  inferred  that  a  person  intends  the  natural  and  probable 
consequences  of  an  act  purposely  done.  Hence,  if  a  person  does  an  intentional  act  likely  to  result  in  death  or 
great  bodily  injury,  it  may  be  inferred  that  death  or  great  bodily  injury  was  intended.  The  intent  need  not  be 
directed  toward  the  person  killed,  or  exist  for  any  particular  time  before  commission  of  the  act.  or  have  previously 
existed  at  all.  It  is  sufficient  that  it  existed  at  the  time  of  the  act  or  omission  (except  if  death  is  inflicted  in  the 
heat  of  a  sudden  passion  caused  by  adequate  provocation — .see  paragraph  44).  For  example,  a  person  committing 
housebreaking  who  strikes  and  kills  the  householder  attempting  to  prevent  flight  can  be  guilty  of  murder  even 
if  the  householder  was  not  seen  until  the  moment  before  striking  the  fatal  blow. 

(b)  Great  bodily  harm.  "Great  bodily  harm”  means  serious  injury:  it  does  not  include  minor 
injuries  such  as  a  black  eye  or  a  bloody  nose,  but  it  does  include  fractured  or  dislocated  bones,  deep  cuts,  tom 
members  of  the  body,  serious  damage  to  internal  organs,  and  other  serious  bodily  injuries.  It  is  synonomous 
with  the  term  "grievous  bodily  harm." 

(c)  Intoxication.  Voluntary  intoxication  not  amounting  to  legal  insanity  does  not  reduce  unpre¬ 
meditated  murder  to  manslaughter  (Article  1 19)  or  any  other  lesser  offense. 

(4)  Act  inherently  dangerous  to  others. 

(a)  Wanton  disregard  of  human  life.  Intentionally  engaging  in  an  act  inherently  dangerous  to 
others — although  without  an  intent  to  cause  the  death  of  or  great  bodily  harm  to  any  particular  person,  or  even 
with  a  wish  that  death  will  not  be  caused — may  also  constitute  murder  if  the  act  shows  wanton  disregard  of 
human  life.  Such  disregard  is  characterized  by  heedlessness  of  the  probable  consequences  of  the  act  or  omission, 
or  indifference  to  the  likelihood  of  death  or  great  bodily  harm.  Examples  include  throwing  a  live  grenade  toward 
others  in  jest  or  flying  an  aircraft  very  low  over  a  crowd  to  make  it  scatter. 

(b)  Knowledge.  The  accused  must  know  that  death  or  great  bodily  harm  was  a  probable  consequence 
of  the  inherently  dangerous  act.  Such  knowledge  may  be  proved  by  circumstantial  evidence. 

(5)  During  certain  offenses. 

(a)  In  general.  The  commission  or  attempted  commission  of  any  of  the  offenses  listed  in  Article 
1 18(4)  is  likely  to  result  in  homicide,  and  when  an  unlawful  killing  (K'curs  as  a  consequence  of  the  perpetration 
or  attempted  perpetration  of  one  of  these  offenses,  the  killing  is  murder.  Under  these  circumstances  it  is  not  a 
defense  that  the  killing  was  unintended  or  accidental. 

(b)  Separate  offen.ses.  The  perpetration  or  attempted  perpetration  of  the  burglary,  sodomy,  rape, 
robbery,  or  aggravated  arson  may  be  charged  separately  from  the  homicide. 

d.  Lesser  included  offenses. 

(I)  Premeditated  murder  and  murder  during  certain  offenses.  Article  1 18(2)  and  (3) — murder 
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(2)  All  murders  under  Article  I IH. 

(a)  Article  119 — voluntary  or  involuntary  manslaughter 

(b)  Article  128 — assault;  assault  consummated  by  a  battery;  aggravated  assault 

(c)  Article  134 — assault  with  intent  to  commit  murder 

(d)  Article  134 — assault  with  intent  to  commit  voluntary  manslaughter 

(e)  Article  134 — negligent  homicide 

(3)  Murder  as  defined  in  Article  1 18(1 ).  (2).  and  (4).  Article  80 — attempts 

e.  Maximum  punishment. 

(1)  Article  1 18(1)  or  (4) — death.  Mandatory  minimum — imprisonment  for  life. 

(2)  Article  1 18(2)  or  (3) — such  punishment  other  than  death  as  a  court-martial  may  direct. 

f.  Sample  specification. 

In  that - (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _  ,  (with  premeditation)  (while  (perpetrating)  (attempting 

to  perpetrate) - Imurder _ by  means  of  (shooting  him/her  with  a  rifle)  ( _ ), 

44.  Article  119 — Manslaughter 

a.  Text. 

"(a)  Any  person  subject  to  this  chapter  who.  with  an  intent  to  kill  or  inflict  great  bodily  harm,  unlawfully 
kills  a  human  being  in  the  heat  of  sudden  passion  caused  by  adequate  provocation  is  guilty  of  voluntary 
manslaughter  and  shall  be  punished  as  a  court-martial  may  direct. 

(b)  Any  person  subject  to  this  chapter  who.  without  an  intent  to  kill  or  inflict  great  bodily  harm,  unlawfully 
kills  a  human  being — 

(1)  by  culpable  negligence;  or 

(2)  while  perpetrating  or  attempting  to  perpetrate  an  offense,  other  than  those  named  in  clause  (4)  of 
section  9I8  of  this  title  (article  118).  directly  affecting  the  person;  is  guilty  of  involuntary  manslaughter  and 
shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

(1)  Voluntary  manslaughter. 

(a)  That  a  certain  named  or  described  person  is  dead; 

(b)  That  the  death  resulted  from  the  act  or  omission  of  the  accused; 

(c)  That  the  killing  was  unlawful;  and 

(d)  That,  at  the  time  of  the  killing,  the  accused  had  the  intent  to  kill  or  inflict  great  bodily  harm 
upon  the  person  killed. 

(2)  Involuntary  manslaughter. 

(a)  That  a  certain  named  or  described  person  is  dead; 

(b)  That  the  death  resulted  from  the  act  or  omission  of  the  accused; 

(c)  That  the  killing  was  unlawful;  and 

(d)  That  this  act  or  omission  of  the  accused  constituted  culpable  negligence,  or  occurred  while 
the  accused  was  perpetrating  or  attempting  to  perpetrate  an  offense  directly  affecting  the  person  other  than 
burglary,  stxlomy.  rape,  robbery,  or  aggravated  arson. 
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c.  Explanation. 

( 1 )  Voluntary  manslaughter . 

(a)  Nature  of  offense.  An  unlawful  killing,  although  done  with  an  intent  to  kill  or  inlliet  great 
bodily  harm,  is  not  murder  but  voluntary  manslaughter  if  committed  in  the  heat  of  sudden  passion  caused  by 
adequate  provocation.  Heat  of  passion  may  result  from  fear  or  rage.  A  person  may  be  provoked  to  such  an  extent 
that  in  the  heat  of  sudden  passion  caused  by  the  provocation,  although  not  in  necessary'  defense  of  life  or  to 
prevent  bodily  harm,  a  fatal  blow  may  be  struck  before  self-control  has  returned.  Although  adequate  provocation 
does  not  excuse  the  homicide,  it  does  preclude  conviction  of  murder. 

(b)  Nature  ^f  provocation.  The  provocation  must  be  adequate  to  excite  uncontrollable  passion  in 
a  reasonable  person,  and  the  act  of  killing  must  be  committed  under  and  because  of  the  passion.  However,  the 
provocation  must  not  be  sought  or  induced  as  an  excuse  for  killing  or  doing  harm.  If.  judged  by  the  standard 
of  a  reasonable  person,  sufficient  cooling  time  elapses  between  the  provocation  and  the  killing,  the  offense  is 
murder,  even  if  the  accused’s  passion  persists.  Examples  of  acts  which  may,  depending  on  the  circum¬ 
stances,  constitute  adequate  provocation  are  the  unlawful  infliction  of  great  bodily  harm,  unlawful  imprisonment, 
and  the  sight  by  one  spouse  of  an  act  of  adultery  committed  by  the  other  spouse.  Insulting  or  abusive  words  or 
gestures,  a  slight  blow  with  the  hand  or  fist,  and  trespass  or  other  injury  to  property  are  not.  standing  alone, 
adequate  provocation. 

(2)  Involuntary  manslaughter. 

(a)  Culpable  negligence. 

(i)  Nature  of  culpable  negligence.  Culpable  negligence  is  a  degree  of  carelessness  greater 
than  simple  negligence.  It  is  a  negligent  act  or  omission  accompanied  by  a  culpable  disregard  for  the  foreseeable 
consequences  to  others  of  that  act  or  omission.  Thus,  the  basis  of  a  charge  of  involuntary  manslaughter  may  be 
a  negligent  act  or  omission  which,  when  viewed  in  the  light  of  human  experience,  might  foreseeably  result  in 
the  death  of  another,  even  though  death  would  not  necessarily  be  a  natural  and  probable  consequence  of  the  act 
or  omission.  Acts  which  may  amount  to  culpable  negligence  include  negligently  conducting  target  practice  so 
that  the  bullets  go  in  the  direction  of  an  inhabited  house  within  range;  pointing  a  pistol  in  jest  at  another  and 
pulling  the  trigger,  believing,  but  without  taking  reasonable  precautions  to  ascertain,  that  it  would  not  be 
dangerous;  and  carelessly  leaving  poisons  or  dangerous  drugs  where  they  may  endanger  life. 

(ii)  Legal  Jury  required.  When  there  is  no  legal  duty  to  act  there  can  be  no  neglect.  Thus, 
when  a  stranger  makes  no  effort  to  save  a  drowning  person,  or  a  person  allows  a  beggar  to  freeze  or  starve  to 
death,  no  crime  is  committed, 

(b)  Offense  directly  affecting  the  person.  An  "offense  directly  affecting  the  person"  means  one 
affecting  some  particular  person  as  distinguished  from  an  offense  affecting  society  in  general.  Among  offenses 
directly  affecting  the  person  are  the  various  types  of  assault,  battery,  false  imprisonment,  voluntary  engagement 
in  an  affray,  and  maiming. 

d.  Lesser  included  offen.se s. 

( 1 )  Voluntary  manslaughter. 

(a)  Article  119 — involuntary  manslaughter 

(b)  Article  128 — assault;  assault  consummated  by  a  battery  ;  aggravated  assault 

(c)  Article  134 — assault  with  intent  to  commit  voluntary  manslaughter 

(d)  Article  1.34 — negligent  homicide 

(e)  Article  80 — attempts 

(2)  Involuntary  manslaughter. 

(a)  Article  128 — assault;  assault  consummated  by  a  battery 

(b)  Article  134 — negligent  homicide 

IV-75 


«  44e 


e.  Maximum  punishment . 

(1)  Voluntary  manslaughter.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  con¬ 
finement  for  10  years. 

(2)  Involuntary  manslaughter.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  con¬ 
finement  for  3  years. 

f.  Sample  specifications . 

( 1 )  Voluntary  man.tlaughter. 

In  that - (personal  jurisdiction  data),  did.  (at/on  board — IcKation)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  willfully  and  unlawfully  kill _ 

- by - him/her  (in)  (on)  the _ with  a _ 

(2)  Involuntary  manslaughter. 

In  that - (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about  - 19 _ ,  jby  culpable  negligence)  [while  (peipetrating) 

(attempting  to  perpetrate)  an  offense  directly  affecting  the  person  of _ to  wit;  (maiming)  (a 

battery)  ( - )|  unlawfully  kill - by _ him/her  (in)  (on)  the _ 

with  a _ 


45.  Article  120 — Rape  and  carnal  knowledge 

a.  Text. 

“(a)  Any  person  subject  to  this  chapter  who  commits  an  act  of  sexual  intercourse  with  a  female  not  his 
wife,  by  force  and  without  her  consent,  is  guilty  of  rape  and  shall  be  punished  by  death  or  such  other  punishment 
as  a  court-martial  may  direct. 

(b)  Any  person  subject  to  this  chapter  who.  under  circumstances  not  amounting  to  rape,  commits  an  act  of 
sexual  intercourse  with  a  female  not  his  wife  who  has  not  attained  the  age  of  sixteen  years,  is  guilty  of  carnal 
knowledge  and  shall  be  punished  as  a  court-martial  may  direct, 

(c)  Penetration,  however  slight,  is  sufficient  to  complete  either  of  these  offenses." 

b.  Elements. 

(1)  Rape. 

(a)  That  the  accused  committed  an  act  of  sexual  intercourse  with  a  certain  female; 

(b)  That  the  female  was  not  the  accused's  wife;  and 

(c)  That  the  act  of  sexual  intercH)urse  was  done  by  force  and  without  her  consent. 

(2)  Carnal  knowledge. 

(a)  That  the  accused  committed  an  act  of  sexual  intercourse  with  a  certain  female; 

(b)  That  the  female  was  not  the  accused’s  wife;  and 

(c)  That  at  the  time  of  the  sexual  intercourse  the  female  was  under  16  years  of  age. 

c.  E.xplanation . 

( I )  Rape. 

(a)  Nature  of  offense.  Rape  is  sexual  intercourse  b^  a  person  with  a  female  not  his  wife,  by  force 
and  without  her  consent.  It  may  be  committed  on  a  female  of  any  age.  Any  penetration,  however  slight,  is 
sufficient  to  complete  the  offense, 

(b)  Force  and  lack  of  consent.  Force  and  lack  of  consent  are  necessary  to  the  offense.  Thus,  if 
the  female  consents  to  the  act,  it  is  not  rape.  The  lack  of  consent  required,  however,  is  more  than  mere  lack  of 
acquiescence.  If  a  woman  in  possession  of  her  mental  and  physical  faculties  fails  to  make  her  lack  of  consent 
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reasonably  manifest  by  taking  such  measures  of  resistance  as  are  called  for  by  the  circumstances,  the  inference 
may  be  drawn  that  she  did  consent.  Consent,  however,  may  not  be  inferred  if  resistance  would  have  been  futile, 
where  resistance  is  overcome  by  threats  of  death  or  great  btxiily  harm,  or  where  the  female  is  unable  to  resist 
because  of  the  lack  of  mental  or  physical  faculties.  In  such  a  case  there  is  no  consent  and  the  force  involved  in 
penetration  will  suffice.  All  the  surrounding  circumstances  are  to  be  considered  in  determining  whether  a  woman 
gave  her  consent,  or  whether  she  failed  or  ceased  to  resist  only  because  of  a  reasonable  fear  of  death  or  grievous 
bodily  harm.  If  there  is  actual  consent,  although  obtained  by  fraud,  the  act  is  not  rape,  but  if  to  the  accused's 
knowledge  the  woman  is  of  unsound  mind  or  unconscious  to  an  extent  rendering  her  incapable  of  giving  consent, 
the  act  is  rape.  Likewise,  the  acquiescence  of  a  child  of  such  tender  years  that  she  is  incapable  of  understanding 
the  nature  of  the  act  is  not  consent. 

(c)  Character  oj  victim.  See  Mil.  R.  Kvid.  412  concerning  rules  of  evidence  relating  to  an  alleged 
rape  victim’s  character. 

(2)  Carnal  knowledge.  •‘Carnal  knowledge"  is  .sexual  intercourse  under  circumstances  not  amounting 
to  rape,  with  a  female  who  is  not  the  accused’s  wife  and  who  has  not  attained  the  age  of  16  years.  .Any  penetration, 
however  slight,  is  sufficient  to  complete  the  offense.  It  is  no  defense  that  the  accused  is  ignorant  or  misinformed 
as  to  the  true  age  of  the  female,  or  that  she  was  of  prior  unchaste  character;  it  is  the  fact  of  the  girl’s  age  and 
not  his  knowledge  or  belief  which  fixes  his  criminal  responsibility.  Evidence  of  these  matters  should,  however, 
be  considered  in  determining  an  appropriate  sentence. 

d.  Lesser  included  offenses. 

( 1 )  Rape. 

(a)  Article  128 — assault;  assault  consummated  by  a  battery 

lb)  Article  134 — a.ssault  with  intent  to  commit  rape 

(c)  Article  134 — indecent  a.ssault 

(d)  Article  80 — attempts 

(2)  Carnal  knowledf’e. 

(a)  Article  134 — indecent  acts  or  liberties  with  a  person  under  16 

(b)  Article  80 — attempts 

e.  Maximum  punishment . 

(1)  Rape.  Death  or  such  other  punishment  as  a  court-martial  may  direct. 

(2)  Carnal  knowledge.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  15  years. 

f.  Sample  specifications . 

( 1 )  Rape. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _  ,  rape _ 

(2)  Carnal  knowledge. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — Ux;ation)  (subject-matter  jurisdiction 

data,  if  required),  on  or  about _ 19 _ ,  commit  the  offense  of  carnal  knowledge  with _ 

46.  Article  121— Larceny  and  wrongful  appropriation 

a.  Text. 

"(a)  Any  person  subject  to  this  chapter  who  wrongfully  takes,  obtains,  or  withholds,  by  any  means. 
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from  the  possession  of  the  owner  or  of  any  other  person  any  money,  personal  property,  or  article  of  value  of 
any  kind — 

( 1 )  with  intent  permanently  to  deprive  or  defraud  another  person  of  the  use  and  benefit  of  property  or 
to  appropriate  it  to  his  own  use  or  the  use  of  any  person  other  than  the  owner,  steals  that  property  and  is  guilty 
of  larceny;  or 

(2)  with  intent  temporarily  to  deprive  or  defraud  another  person  of  the  use  and  benefit  of  property  or 
to  appropriate  it  to  his  own  use  or  the  use  of  any  person  other  than  the  owner,  is  guilty  of  wrongful  appropriation, 

(b)  Any  person  found  guilty  of  larceny  or  wrongful  appropriation  shall  be  punished  as  a  court-martial  may 
direct.” 

b.  Elements. 

(1)  Larceny. 

(a)  That  the  accused  wrongfully  took,  obtained,  or  withheld  certain  property  from  the  possession 
of  the  owner  or  of  any  other  person; 

(b)  That  the  property  belonged  to  a  certain  person; 

(c)  That  the  property  was  of  a  certain  value,  or  of  some  value;  and 

(d)  That  the  taking,  obtaining,  or  withholding  by  the  accused  was  with  the  intent  permanently  to 
deprive  or  defraud  another  person  of  the  use  and  benefit  of  the  property  or  permanently  to  appropriate  the  property 
for  the  use  of  the  accused  or  for  any  person  other  than  the  owner. 

(2)  Wronf>ful  appropriation. 

(a)  That  the  accused  wrongfully  took,  obtained,  or  withheld  certain  property  from  the  possession 
of  the  owner  or  of  any  other  person; 

(b)  That  the  property  belonged  to  a  certain  person; 

(c)  That  the  property  was  of  a  certain  value,  or  of  some  value;  and 

(d)  That  the  taking,  obtaining,  or  withholding  by  the  accused  was  with  the  intent  temporarily  to 
deprive  or  defraud  another  person  of  the  use  and  benefit  of  the  property  or  temporarily  to  appropriate  the  property 
for  the  use  of  the  accused  or  for  any  person  other  than  the  owner. 

c.  Explanation. 

( 1 )  Larceny. 

(a)  In  fjeneral.  A  wrongful  taking  with  intent  permanently  to  deprive  includes  the  common  law 
offense  of  larceny;  a  wrongful  obtaining  with  intent  permanently  to  defraud  includes  the  offense  formerly  known 
as  obtaining  by  false  pretense;  and  a  wrongful  withholding  with  intent  permanently  to  appropriate  includes  the 
offense  formerly  known  as  embezzlement.  Any  of  the  various  types  of  larceny  under  Article  1 2 1  may  be  charged 
and  proved  under  a  specification  alleging  that  the  accused  “did  steal"  the  property  in  question. 

(b)  Taking,  obtaining,  or  withholding.  There  must  be  a  taking,  obtaining,  or  withholding  of  the 
property  by  the  thief  For  instance,  there  is  no  taking  if  the  property  is  connected  to  a  building  by  a  chain  and 
the  property  has  not  been  disconnected  from  the  building;  property  is  not  "obtained”  by  merely  acquiring  title 
thereto  without  exercising  some  possessory  control  over  it.  As  a  general  rule,  however,  any  movement  of  the 
property  or  any  exercise  of  dominion  over  it  is  sufficient  if  accompanied  by  the  requisite  intent.  Thus,  if  an 
accused  enticed  another’s  horse  into  the  accused's  stable  without  touching  the  animal,  or  procured  a  railroad 
company  to  deliver  another's  trunk  by  changing  the  check  on  it,  or  obtained  the  delivery  of  another's  gciods  to 
a  person  or  place  designated  by  the  accused,  or  had  the  funds  of  another  transferred  to  the  accused’s  bank 
account,  the  accused  is  guilty  of  larceny  if  the  other  elements  of  the  offense  have  been  proved.  A  person  may 
"obtain”  the  property  of  another  by  acquiring  possession  without  title,  and  one  who  already  has  possession  of 
the  property  of  another  may  “obtain"  it  by  later  acquiring  title  to  it.  A  "withholding”  may  arise  as  a  result  of 
a  failure  to  return,  account  for,  or  deliver  property  to  its  owner  when  a  return,  accounting,  or  delivery  is  due, 
even  if  the  owner  has  made  no  demand  for  the  property,  or  it  may  arise  as  a  result  of  devoting  property  to  a 
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use  not  authorized  by  its  owner.  Generally,  this  is  so  whether  the  person  withholding  the  property  acquired  it 
lawfully  or  unlawfully.  See  subparagraph  c(  1 )(/)  below.  However,  acts  which  constitute  the  offense  of  unlawfully 
receiving,  buying,  or  concealing  stolen  property  or  of  being  an  accessory  after  the  fact  are  not  included  within 
the  meaning  of  “withholds.”  Therefore,  neither  a  receiver  of  stolen  property  nor  an  accessory  after  the  fact  can 
be  convicted  of  larceny  on  that  basis  alone.  The  taking,  obtaining,  or  withholding  must  be  of  specific  property. 
A  debtor  does  not  withhold  specific  property  from  the  possession  of  a  creditor  by  failing  or  refusing  to  pay  a 
debt,  for  the  relationship  of  debtor  and  creditor  does  not  give  the  creditor  a  pos.sessory  right  in  any  specific 
money  or  other  property  of  the  debtor. 

(c)  Ownership  of  the  property. 

(i)  In  general.  Article  121  requires  that  the  taking,  obtaining,  or  withholding  be  from  the 
possession  of  the  owner  or  of  any  other  person.  Care,  custody,  management,  and  control  are  among  the  definitions 
of  possession. 

(ii)  Owner.  “Owner”  refers  to  the  person  who,  at  the  time  of  the  taking,  obtaining,  or 
withholding,  had  the  superior  right  to  possession  of  the  property  in  the  light  of  all  conflicting  interests  therein 
which  may  be  involved  in  the  particular  case.  For  instance,  an  organization  is  the  true  owner  of  its  funds  as 
against  the  custodian  of  the  funds  charged  with  the  larceny  thereof. 

(iii)  Any  other  person.  “Any  other  person”  means  any  person — even  a  person  who  has  stolen 
the  property — who  has  possession  or  a  greater  right  to  possession  than  the  accused.  In  pleading  a  violation  of 
this  article,  the  ownership  of  the  property  may  be  alleged  to  have  been  in  any  person,  other  than  the  accused, 
who  at  the  time  of  the  theft  was  a  general  owner  or  a  special  owner  thereof.  A  general  owner  of  property  is  a 
person  who  has  title  to  it,  whether  or  not  that  person  has  possession  of  it;  a  special  owner,  such  as  a  borrower 
or  hirer,  is  one  who  does  not  have  title  but  who  does  have  possession,  or  the  right  of  possession,  of  the  property. 

(iv)  Person.  “Person,”  as  used  in  referring  to  one  from  whose  possession  property  has  been 
taken,  obtained,  or  withheld,  and  to  any  owner  of  property,  includes  (in  addition  to  a  natural  person)  a  government, 
a  corporation,  an  association,  an  organization,  and  an  estate.  Such  a  person  need  not  be  a  legal  entity. 

(d)  Wrongfulness  of  the  taking,  obtaining,  or  withholding.  The  taking,  obtaining,  or  withholding 
of  the  property  must  be  wrongful.  As  a  general  rule,  a  taking  or  withholding  of  property  from  the  possession 
o!  another  is  wrongful  if  done  without  the  consent  of  the  other,  and  an  obtaining  of  property  from  the  possession 
of  another  is  wrongful  if  the  obtaining  is  by  false  pretense.  However,  such  an  act  is  not  wrongful  if  it  is  authorized 
by  law  or  apparently  lawful  superior  orders,  or,  generally,  if  done  by  a  person  who  has  a  right  to  the  possession 
of  the  property  either  equal  to  or  greater  than  the  right  of  one  from  whose  possession  the  property  is  taken, 
obtained,  or  withheld.  An  owner  of  property  who  takes  or  withholds  it  from  the  possession  of  another,  without 
the  consent  of  the  other,  or  who  obtains  it  therefrom  by  false  pretense,  does  so  wrongfully  if  the  other  has  a 
superior  right — such  as  a  lien — to  possession  of  the  property.  A  person  who  takes,  obtains,  or  withholds  property 
as  the  agent  of  another  has  the  same  rights  and  liabilities  as  does  the  principal,  but  may  not  be  charged  with  a 
guilty  knowledge  or  intent  of  the  principal  which  that  person  does  not  share. 

(e)  False  pretense.  With  respect  to  obtaining  property  by  false  pretense,  the  false  pretense  may 
be  made  by  means  of  any  act,  word,  symbol,  or  token.  The  preten.se  must  be  in  fact  false  when  made  and  when 
the  property  is  obtained,  and  it  must  be  knowingly  false  in  the  sense  that  it  is  made  without  a  belief  in  its  truth. 
A  false  pretense  is  a  false  representation  of  past  or  existing  fact.  In  addition  to  other  kinds  of  facts,  the  fact 
falsely  represented  by  a  person  may  be  that  person's  or  another's  power,  authority,  or  intention.  Thus,  a  false 
representation  by  a  person  that  that  person  presently  intends  to  perform  a  certain  act  in  the  future  is  a  false 
representation  of  an  existing  fact — the  intention — and  thus  a  false  pretense.  Although  the  pretense  need  not  be 
the  sole  cause  inducing  the  owner  to  part  with  the  property,  it  must  be  an  effective  and  intentional  cause  of  the 
obtaining.  A  false  representation  made  after  the  property  was  obtained  will  not  result  in  a  violation  of  Article 
121.  A  larceny  is  committed  when  a  person  obtains  the  property  of  another  by  false  pretense  and  with  intent  to 
steal,  even  though  the  owner  neither  intended  nor  was  requested  to  part  with  title  to  the  property.  Thus,  a  person 
who  gets  another’s  watch  by  pretending  that  it  will  be  borrowed  briefly  and  then  returned,  but  who  really  intends 
to  sell  it,  is  guilty  of  larceny. 

(f)  Intent. 
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(i)  In  general.  The  offense  of  larceny  requires  that  the  taking,  obtaining,  or  withholding  by 
the  thief  be  accompanied  by  an  intent  permanently  to  deprive  or  defraud  another  of  the  use  and  benefit  of  propeay 
or  permanently  to  appropriate  the  property  to  the  thief’s  own  use  or  the  use  of  any  person  other  than  the  owner. 
These  intents  are  collectively  called  an  intent  to  steal.  Although  a  person  gets  property  by  a  taking  or  obtaining 
which  was  not  wrongful  or  which  was  without  a  concurrent  intent  to  steal,  a  larceny  is  nevertheless  committed 
if  an  intent  to  steal  is  formed  after  the  taking  or  obtaining  and  the  property  is  wrongfully  withheld  with  that 
intent.  For  example,  if  a  person  rents  another’s  vehicle,  later  decides  to  keep  it  permanently,  and  then  either 
fails  to  return  it  at  the  appointed  time  or  u.ses  it  for  a  purpose  not  authorized  by  the  terms  of  the  rental,  larceny 
has  been  committed,  even  though  at  the  time  the  vehicle  was  rented,  the  person  intended  to  return  it  after  using 
it  according  to  the  agreement. 

(ii)  Inference  of  intent.  An  intent  to  steal  may  be  proved  by  circumstantial  evidence.  Thus, 
if  a  person  secretly  takes  property,  hides  it,  and  denies  knowing  anything  about  it,  an  intent  to  steal  may  be 
inferred;  if  the  property  was  taken  openly  and  returned,  this  would  tend  to  negate  such  an  intent.  Proof  of  sale 
of  the  property  may  show  an  intent  to  steal,  and  therefore,  evidence  of  such  a  sale  may  be  introduced  to  support 
a  charge  of  larceny.  An  intent  to  steal  may  be  inferred  from  a  wrongful  and  intentional  dealing  with  the  property 
of  another  in  a  manner  likely  to  cause  that  person  to  suffer  a  permanent  loss  thereof. 

(iii)  Special  situations. 

(A)  Motive  does  not  negate  intent.  The  accused’s  purpose  in  taking  an  item  ordinarily 
is  irrelevant  to  the  accused’s  guilt  as  long  as  the  accused  had  the  intent  required 
under  subparagraph  cdldKi)  above.  For  example,  if  the  accused  wrongfully  took 
property  as  a  "joke”  or  "to  teach  the  owner  a  lesson"  this  would  not  be  a  defense, 
although  if  the  accused  intended  to  return  the  property,  the  accused  would  be  guilty 
of  wrongful  appropriation,  no'  larceny.  When  a  person  takes  property  intending 
only  to  return  it  to  its  lawful  owner,  as  when  stolen  property  is  taken  from  a  thief 
in  order  to  return  it  to  its  owner,  larceny  or  wrongful  appropriation  is  not  committed. 

(B)  Intent  to  pay  for  or  replace  property  not  a  defense.  An  intent  to  pay  for  or  replace 
the  stolen  property  is  not  a  defen.se.  even  if  that  intent  existed  at  the  time  of  the 
theft.  If,  however,  the  accused  takes  money  or  a  negotiable  instrument  having  no 
special  value  above  its  face  value,  with  the  intent  to  return  an  equivalent  amount 
of  money,  the  offense  of  larceny  is  not  committed  although  wrongful  appropriation 
may  be. 

(C)  Reti  rn  of  property  not  a  defense.  Once  a  larceny  is  committed,  a  return  of  the 
property  or  payment  for  it  is  no  defense.  See  subparagraph  c(2)  below  when  the 
taking,  obtaining,  or  withholding  is  with  the  intent  to  return. 

(g)  Value. 

(i)  In  general.  Value  is  a  question  of  fact  to  be  determined  on  the  basis  of  all  of  the  evidence 

admitted. 


(ii)  Government  property.  When  the  stolen  property  is  an  item  issued  or  procured  from 
Government  sources,  the  price  listed  in  an  official  publication  for  that  property  at  the  time  of  the  t‘  t  is  admissible 
as  evidence  of  its  value.  See  Mil.  R.  tvid.  803(17).  However,  the  stolen  item  must  be  shown  ti)  have  been,  at 
the  time  of  the  theft,  in  the  condition  upon  which  the  value  indicated  in  the  offical  price  list  is  based.  The  price 
listed  in  the  official  publication  is  not  conclusive  as  to  the  value  of  the  item,  and  other  evidence  may  be  .uhnitted 
on  the  question  of  its  condition  and  value. 

(iii)  Other  property.  As  a  general  rule,  the  value  of  other  stolen  property  is  its  legitimate 
market  value  at  the  time  and  place  of  the  theft.  If  this  property,  because  of  its  character  or  the  place  where  it 
was  stolen,  had  no  legitimate  market  value  at  the  time  and  place  of  the  theft  or  if  that  value  cannot  readily  be 
ascertained,  its  value  may  be  determined  by  its  legitimate  market  value  in  the  United  States  at  the  time  of  the 
theft,  or  by  its  replacement  cost  at  that  time,  whichever  is  less.  Market  value  may  be  established  by  proof  of 
the  recent  purchase  price  paid  for  the  article  in  the  legitimate  market  involved  or  by  testimony  or  other  admissible 
evidence  from  any  person  who  is  familiar  through  training  or  experience  with  the  market  \  alue  in  question.  The 
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owner  of  the  property  may  testily  as  to  its  market  value  if  familiar  with  its  quality  and  condition.  The  fact  that 
the  owner  is  not  an  expert  on  the  market  value  of  the  property  eoes  only  to  the  weijiht  to  be  given  that  testimony, 
and  not  to  its  admissibility.  .See  Mil.  R.  Kvid.  7()l.  When  the  character  of  the  property  clearly  appears  in 
evidence — for  instance,  when  it  is  exhibited  to  the  court-martial — the  court-martial,  from  its  own  experience, 
may  infer  that  it  has  some  value.  If  as  a  matter  of  common  knowledge  the  property  is  obviously  of  a  value 
substantially  in  excess  of  Sl(K).(K).  the  caiurt-martial  may  find  a  value  of  more  than  SI 00.00.  Writings  representing 
value  may  be  considered  to  have  the  value — even  though  contingent — which  they  represented  at  the  time  of  the 
theft. 


(iv)  Limited  interest  in  propern.  If  an  owner  of  property  or  someone  acting  in  the  owner's 
behalf  steals  it  from  a  person  who  has  a  superior,  but  limited,  interest  in  the  property,  such  as  a  lien,  the  value 
for  punishment  purposes  shall  be  that  of  the  limited  interest. 

(h)  Miseellaneotts  eonsideraiions. 

(i)  Lost  propern  .  A  taking  or  withholding  of  lost  property  by  the  finder  is  larceny  if  accom¬ 
panied  by  an  intent  to  steal  and  if  a  clue  to  the  identity  of  the  general  or  special  owner,  or  through  which  such 
identity  may  he  traced,  is  furnished  by  the  character,  location,  or  marketing  of  the  property,  or  by  other 
circumstances. 


(ii)  Multiple  arrtele  Utreetn.  When  a  larceny  of  several  articles  is  committed  at  substantially 
the  same  time  and  place,  it  is  a  single  larceny  even  though  the  articles  belong  to  different  persons.  Thus,  if  a 
thief  steals  a  suitcase  containing  the  property  of  several  persons  or  goes  into  a  room  and  takes  properly  belonging 
to  various  persons,  there  is  but  one  larceny,  which  should  be  alleged  in  but  one  specification. 

(iii)  Special  kinds  ol  properly  which  may  also  he  the  suhjeei  oj  larceny.  Included  in  property 
which  may  be  the  subject  of  larceny  is  property  which  is  taken,  obtained,  or  withheld  by  severing  it  from  real 
estate  and  writings  which  represent  value  such  as  commercial  paper. 

(iv)  Services.  Theft  of  services  may  not  be  charged  under  this  paragraph,  hut  see  paragraph 
78. 


(V)  Mail.  As  to  larceny  of  mail,  see  also  paragraph  9.7. 

(2)  Wronuful  appropriation. 

(a)  In  yencruL  Wrongful  appropriation  requires  an  intent  to  temporarily — as  opposed  to  perma¬ 
nently — deprive  the  owner  of  the  use  and  benefit  of.  or  appropriate  to  the  use  of  another,  the  property  wrongfully 
taken,  withheld,  or  obiained.  In  all  other  respects  wrongful  appropriation  and  larceny  are  identical. 

(b)  h.uimples.  Wrongful  appropriation  includes:  taking  another's  automobile  without  pennission 
or  lawful  authority  with  intent  to  drive  it  a  short  distance  and  then  return  it  or  cause  it  to  be  returned  to  the 
owner;  obtaining  a  serx  ice  weapon  by  falsely  pretending  to  be  about  to  go  on  guard  duty  with  intent  to  use  it 
on  a  hunting  trip  and  later  return  it;  and  while  driving  a  government  vehicle  on  a  mission  to  deliver  supplies, 
withholding  the  vehicle  from  government  service  by  deviating  from  the  assigned  route  without  authority,  to  visit 
a  friend  in  a  nearby  town  and  later  restore  the  vehicle  to  its  lawful  use.  An  inadvertent  exercise  of  ctxntrol  over 
the  profterty  of  another  will  not  result  in  wrongful  appropriation.  For  example,  a  person  who  fails  to  return  a 
borrowed  boat  at  the  time  agreed  upon  because  the  bi>at  inadvertently  went  aground  is  not  guilty  of  this  offense. 

d.  Lesser  included  offenses. 

1 1 )  Larcenv. 

(a)  .Article  12I  wrongful  appropriatu'ii 

(bi  .Article  80 -  attempts 

(2)  Wrongful  a[>propriatum .  .Article  SO  attempts 

e.  Ma.ximum  punishment . 

( I )  Lareens 
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(a)  ()J  (I  value  of  $101). 00  or  Bad-conduct  discharitc.  tort'eiture  of  all  pas  and  allossanccs, 
and  confinement  for  6  months. 

(b)  Of  a  value  oj  more  llum  $100.00  or  auv  motor  vehicle,  aircraft,  ve.\.\cl.  firearm,  or  e.xplo.'iive . 
Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinenvent  for  5  sears. 

(2)  Wroni(ful  appropriation. 

(a)  Of  a  value  of  $100.00  or  less.  Confinement  for  }  months,  and  forfeiture  of  two-ihirds  pas  per 
month  for  $  months. 

(b)  Of  a  value  of  more  than  $100.00.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  6  months, 

{c)  Of  any  motor  vehicle,  aircraft,  vessel,  firearm,  or  explosive.  Dishonorable  discharge,  forfeiture 
of  all  pay  and  allowances,  and  confinement  lor  2  years. 

f.  Sample  specifications. 

( 1 )  Larceny. 

In  that _ (personal  jurisdiction  data),  did.  (acsin  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about  _ 19 _  .  steal _ of  a  value  of  (about) 

S _ the  property  of _ 

(2)  Wrongful  appropriation. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board— location)  (subject-matter  juris- 

dictism  data,  if  required),  on  or  about _ 19 _  .  wrongfully  appropriate _ 

of  a  value  of  (about)  S _ the  property  of _ 

47.  Article  122— Robbery 


■‘.Any  person  subject  to  this  chapter  svho  with  intent  to  steal  takes  anything  of  value  from  the  person  or  in 
the  jiresence  of  another,  against  his  will,  by  means  ol  force  or  violence  or  fear  ot  immediate  or  future  injurv  to 
his  person  or  property  or  to  the  person  or  property  of  a  relative  or  member  ot  his  tamily  or  of  anyone  in  his 
company  at  the  time  ot  the  robbery,  is  guihy  of  robbery  and  shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

( 1)  That  the  accused  wrongtully  took  certain  property  from  the  person  or  from  the  possession  and  in 
the  presence  ot  a  person  named  or  described; 

(2)  That  the  taking  was  against  the  will  of  that  person; 

1.^)  That  the  taking  was  by  means  of  torcc.  violence,  or  lorce  and  violence,  or  putting  the  person  in 
fear  of  immediate  or  future  injury  to  that  person,  a  relative,  a  memberol  the  persons  family,  anvone  accompanving 
the  person  at  the  time  of  the  robbery,  the  person’',  property,  or  the  property  ot  a  relati\e.  tamily  member,  or 
anyone  accompanying  the  person  at  the  time  ol  the  robbery; 

(4)  I  hat  the  property  belonged  to  a  person  named  or  described; 

1.^)  Ihat  the  properly  was  o|  a  certain  or  of  some  value;  and 

(b)  That  the  taking  ol  the  property  by  the  accused  was  with  the  intent  permanently  to  deprive  the  person 
robbed  of  the  use  and  benctit  ol  the  property, 

|Note:  It  the  robbery  was  committed  vsiih  a  lircarm.  add  the  lollowing  clement! 

(7)  I'hai  the  means  ol  lorcc  or  >  lolcncc  or  ol  nutting  the  person  in  tear  was  a  tircarm. 

c  Lsplanation . 
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(1)  Takini’  in  the  presence  p!  the  victim,  ll  is  not  necessary  that  the  property  taken  be  located  within 
any  certain  distance  of  the  victim.  If  persons  enter  a  house  and  force  the  owner  by  threats  to  disclose  the  hiding 
place  of  valuables  in  an  adjoining  room,  and,  leaving  the  owner  tied,  go  into  that  room  and  steal  the  valuables, 
they  have  committed  robbery. 

(2)  Force  or  violence.  For  a  robbery  to  be  committed  b\  force  or  Molence,  there  must  be  actual  force 
or  violence  to  the  person,  preceding  or  accompanying  the  taking  against  the  person’s  will,  and  it  is  immaterial 
that  there  is  no  fear  engendered  in  the  victim.  Any  amount  of  force  is  enough  to  constitute  robbery  if  the  force 
overcomes  the  actual  resistance  of  the  person  robbed,  puts  the  person  in  such  a  position  that  no  resistance  is 
made,  or  suffices  to  overcome  the  resistance  offered  by  a  chain  or  other  fastening  by  which  the  article  is  attached 
to  the  person.  The  offense  is  not  robbery  if  an  article  is  merely  snatched  from  the  hand  of  another  or  a  pocket 
is  picked  by  stealth,  no  other  force  is  used,  and  the  owner  is  not  put  in  fear.  But  if  resistance  is  overcome  in 
snatching  the  article,  there  is  sufficient  violence,  as  when  an  earring  is  torn  from  a  person's  ear.  There  is  sufficient 
violence  when  a  person's  attention  is  diverted  by  being  jostled  by  a  confederate  of  a  pickpocket,  who  is  thus 
enabled  to  steal  the  person’s  watch,  even  though  the  person  had  no  knowledge  of  the  act;  or  when  a  person  is 
knocked  insensible  and  that  person's  ptK'kets  ritled;  or  when  a  guard  steals  property  from  the  person  of  a  prisoner 
in  the  guard's  charge  after  handcuffing  the  prisoner  on  the  pretext  ol  preventing  escape. 

(3)  Fear.  For  a  robbery  to  be  committed  by  putting  the  victim  in  fear,  there  need  be  no  actual  force 
or  violence,  but  there  must  be  a  demonstration  of  force  or  menance  by  which  the  victim  is  placed  in  such  fear 
that  the  victim  is  warranted  in  making  no  resistance.  The  fear  must  be  a  reasonable  apprehension  of  present  or 
future  injury,  and  the  taking  must  occur  while  the  apprehension  exists  The  injury  apprehended  may  be  death 
or  bodily  injury  to  the  persiin  or  to  a  relative  or  family  member,  or  to  anyone  in  the  person's  company  at  the 
time,  or  it  may  be  the  destruction  of  the  person's  habitation  or  other  property  or  that  of  a  relative  or  family 
member  or  anyone  in  the  person's  company  at  the  time  of  sufficient  gravity  to  warrant  giving  up  the  property 
demanded  by  the  assailant. 

(4)  Larcenv  hv  takim;.  Robbery  includes  “taking  with  intent  to  steal";  hence,  a  larceny  by  taking  is 
an  integral  part  of  a  charge  of  robbery  and  must  be  proved  at  the  trial.  See  paragraph  4bc(  1 ). 

(5)  Multiple-victim  robberies.  Robberies  of  different  persons  at  the  same  time  and  place  are  separate 
offenses  and  each  such  robbery  should  be  alleged  in  a  separate  specification. 

d.  Lesser  included  offenses. 

( 1)  Article  121  -  larceny 

(2)  Anicle  121—  wrongful  ppropriation 

(3l  .‘Xilicle  I  2S — assault;  assault  consummated  fy  a  battery 

(4)  Anicle  128  assault  with  a  dangerous  weapon 

(3)  Article  I2S  assault  intentionally  inllicling  grievous  bodily  harm 

(6)  Article  134—  assault  with  intent  to  ri'b 

(7)  Article  80  -  attempts 

[Note:  M('re  than  one  lesser  included  offense  may  lx-  lound  in  an  appropriate  ease  because  robbery  is  a  compound 
offense.  For  exampl  '.  a  person  may  be  found  not  guilty  ol  roblx-ry  but  guilty  ot  wronglal  appropriation  and  assault.  | 

e.  Maximum  punishment . 

<  I  >  H'hcn  committed  with  a  firearm.  Dishonorable  discharge,  forfeiture  of  all  p,i\  .ind  allowances,  .iiul 
confinement  for  15  years 

(2)  Other  cases.  Dishonorable  discharge,  irfeituiv  of  all  pay  and  allowances,  and  eonlinement  lor  10  ye;uN 

f.  Sample  spci  ifli  tilions 

In  that _ ipersonal  lurisdietion  »lala).  did,  (at  on  board  locationi  'subiectonalter  luris- 
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diction  data,  it'  required),  on  or  atx)ut _ 14 _ _  by  means  ol  dbrec)  (violence) 

(tbfce  and  violence)  (and)  (putting  hiniher  in  fear)  (with  a  fircami)  steal  fmni  the  (person)  (presence)  of _ 

agaiast  his,her  will,  (a  watch)  (  _ )  of  value  of  (abt>ut)  S _ the  pn)pert\  of _ 

48.  Article  123— Forgery 

a.  Text. 

"Any  person  subject  to  this  chapter  who,  with  intent  to  defraud — 

(1)  falsely  makes  or  alters  any  signature  to.  or  any  part  of.  any  writing  which  would,  if  genuine, 
apparently  impose  a  legal  liability  on  another  or  change  his  legal  right  or  liability  to  his  prejudice;  or 

(2)  utters,  offers,  issues,  or  transfers  such  a  writing,  known  by  him  to  be  so  made  or  altered;  is  guilty 
of  forgery  and  shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

( 1 )  Forgery — making  or  altering. 

(a)  That  the  accused  falsely  made  or  altered  a  certain  signature  or  writing; 

(b)  That  the  signature  or  writing  was  of  a  nature  which  would,  if  genuine,  apparently  impose  a 
legal  liability  on  another  or  change  another’s  legal  rights  or  liabilities  to  that  person  s  prejudice;  and 

(c)  That  the  false  making  or  altering  was  with  the  intent  to  defraud. 

(2)  Forgery — uttering. 

(a)  That  a  certain  signature  or  writing  was  falsely  made  or  altered; 

(b)  That  the  signature  or  writing  was  of  a  nature  which  would,  if  genuine,  apparently  impr>se  a 
legal  liability  on  another  or  change  another’s  legal  rights  or  liabilities  to  that  person's  prejudice; 

(c)  That  the  accused  uttered,  offered,  issued,  or  transferred  the  signature  or  writing; 

(d)  That  at  such  time  the  accused  knew  that  the  signature  or  writing  had  been  falsely  made  or 

altered;  and 

(e)  That  the  uttering,  offering,  issuing  or  transferring  was  with  intent  to  defraud. 

c.  Explanation. 

(1)  In  general.  Forgery  may  be  committed  either  by  falsely  making  a  writing  or  by  knowingly  uttering 
a  falsely  made  writing.  There  are  three  elements  common  to  both  aspects  of  forgery;  a  writing  falsely  made  or 
altered;  an  apparent  capability  of  the  writing  as  falsely  made  or  altered  to  impose  a  legal  liability  on  another  or 
to  change  another’s  legal  rights  or  liabilities  to  that  person’s  prejudice;  and  an  intent  to  defraud. 

(2)  False.  "False”  refers  not  to  the  contents  of  the  writing  or  to  the  facts  stated  therein  but  to  the 
making  or  altering  of  it.  Hence,  forgery  is  not  committed  by  the  genuine  making  of  a  false  instrument  even 
when  made  with  intent  to  defraud.  A  person  who,  with  intent  to  defraud,  signs  that  person’s  own  signature  as 
the  maker  of  a  check  drawn  on  a  bank  in  which  that  person  does  not  have  money  or  credit  does  not  commit 
forgery.  Although  the  check  falsely  represents  the  existence  of  the  account,  it  is  what  it  purports  to  be,  a  check 
drawn  by  the  actual  maker,  and  therefore  it  is  not  falsely  made.  See,  however,  paragraph  49.  Likewise,  if  a 
person  makes  a  false  signature  of  another  to  an  instrument,  but  adds  the  word  “by"  with  that  person’s  own 
signature  thus  indicating  authority  to  sign,  the  offense  is  not  forgery  even  if  no  such  authority  exists.  False 
recitals  of  fact  in  a  genuine  document,  as  an  aircraft  flight  report  which  is  "padded"  by  the  one  preparing  it, 
do  not  make  the  writing  a  forgery.  But  see  paragraph  31  concerning  false  official  statements. 

(3)  Signatures.  Signing  the  name  of  another  to  an  instrument  having  apparent  legal  efficacy  without 
authority  and  with  intent  to  defraud  is  forgery  as  the  signature  is  falsely  made.  The  distinction  is  that  in  this 
case  the  falsely  made  signature  purports  to  be  the  act  of  one  other  than  the  actual  signer.  Likewise,  a  forgery 
may  be  committed  by  a  person  signing  that  person’s  own  name  to  an  instrument.  For  example,  when  a  check 
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payable  to  the  order  of  a  certain  person  comes  into  the  hands  of  another  ot  the  same  name,  forgery  is  committed 
if,  knowing  the  check  to  be  another’s,  that  person  indorses  it  with  that  person's  own  name  intending  to  defraud. 
Forgery  may  also  be  committed  by  signing  a  fictitious  name,  as  when  Rik  makes  a  check  payable  to  Rix;  and 
signs  it  with  a  fictitious  name — Doe — as  drawer. 

(4)  Nature  of  writing.  The  writing  must  be  one  which  would,  if  genuine,  apparently  impose  a  legal 
liability  on  another,  as  a  check  or  promissory  note,  or  change  that  person’s  legal  rights  or  liabilities  to  that 
person’s  prejudice,  as  a  receipt.  Some  other  instruments  which  may  be  the  subject  of  forgery  are  orders  for  the 
delivery  of  money  or  goods,  railroad  tickets,  and  military  orders  directing  travel.  A  writing  falsely  ’’made  ” 
includes  an  instrument  that  may  be  partially  or  entirely  printed,  engraved,  written  with  a  pencil,  or  made  by 
photography  or  other  device.  A  writing  may  be  falsely  ’’made"  by  materially  altering  an  existing  writing,  by 
filling  in  a  paper  signed  in  blank,  or  by  signing  an  instrument  already  written.  With  respect  to  the  apparent  legal 
efficacy  of  the  writing  falsely  made  or  altered,  the  writing  must  appear  either  on  its  face  or  from  extrinsic  facts 
to  impose  a  legal  liability  on  another,  or  to  change  a  legal  right  or  liability  to  the  prejudice  of  another.  If  under 
all  the  circumstances  the  instrument  has  neither  real  nor  apparent  legal  efficacy,  there  is  no  forgery  .  Thus,  the 
false  making  with  intent  to  defraud  of  an  instrument  affirmatively  invalid  on  its  face  is  not  forgery  nor  is  the 
false  making  or  altering,  with  intent  to  defraud,  of  a  writing  which  could  not  impose  a  legal  liability,  as  a  mere 
letter  of  introduction.  However,  the  false  making  of  another’s  signature  on  an  instrument  with  intent  to  defraud 
is  forgery,  even  if  there  is  no  resemblance  to  the  genuine  signature  and  the  name  is  misspelled. 

(5)  Intent  to  defraud.  See  paragraph  49c(  14).  The  intent  to  defraud  need  not  be  directed  toward  anyone  in 
particular  nor  be  for  the  advantage  of  the  offender.  It  is  immaterial  that  nobody  was  actually  defrauded,  or  that  no 
further  step  was  made  toward  carrying  out  the  intent  to  defraud  other  than  the  false  making  or  altering  of  a  writing. 

(6)  Alteration.  The  alteration  must  effect  a  material  change  in  the  legal  tenor  of  the  writing.  Thus,  an 
alteration  which  apparently  increases,  diminishes,  or  discharges  any  obligation  is  material.  Examples  of  material 
alterations  in  the  case  of  a  promissory  note  are  changing  the  date,  amount,  or  place  of  payment.  If  a  genuine 
writing  has  been  delivered  to  the  accused  and  while  in  the  accused’s  possession  is  later  found  to  be  altered,  it 
may  be  inferred  that  the  writing  was  altered  by  the  accused. 

(7)  Uttering.  See  paragraph  49c(4). 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  5  years. 

f.  Sample  specifications. 

(1)  Forgery — making  or  altering. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  with  intent  to  defraud,  falsely  [make  (in  its  entirety) 

(the  signature  of _ as  an  indorsement  to)  (the  signature  of _ to)  ( _ ) 

a  certain  (check)  (writing)  ( _ )  in  the  following  words  and  figures,  to  wit;  _ 

[alter  a  certain  (check)  (writing)  ( _ )  in  the  following  words  and  figures,  to  wit; _ _ 

by  (adding  thereto _ )  (  _ )|.  which  said  (check)  (writing)  (  _ ) 

would,  if  genuine,  apparently  operate  to  the  legal  harm  of  another  [*and  which _ (could  be) 

(was)  used  to  the  legal  harm  of _ .  , 

in  that _ ). 

*[Note;  This  allegation  should  be  used  when  the  document  specified  is  not  one  which  by  its  nature  would  clearly 
operate  to  the  legal  prejudice  of  another — for  example,  an  insurance  application.  The  manner  in  which  the  dixTument 
could  be  or  was  used  to  prejudice  the  legal  rights  of  another  should  be  alleged  in  the  last  blank.) 

(2)  Forgery — uttering 

In  that _ (personal  jurisdiction  data),  did,  (at/on  btiard — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  with  intent  to  defraud,  (utter)  (offer)  (issue)  (transfer) 

a  certain  (check)  (writing)  ( _ )  in  the  following  words  and  figures,  to  wit; _ a 
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writing  which  would,  if  genuine,  apparently  operate  to  the  legal  harm  of  another,  (which  said  (check)  (writing) 

( _ )]  (the  signature  to  which  said  (check)  (writing)  ( _ )|  (  _ | 

was,  as  he/she,  the  said _ then  well  knew,  falsely  (made)  (altered)  (*and  which _ 

(could  be)  (was)  used  to  the  legal  harm  of - in  that - (. 

♦(Note:  See  the  note  following  ( I ),  above) 


49.  Article  123a~Making,  drawing,  or  uttering  check,  draft,  or  order  without  sufficient  funds 

a.  Text. 

“Any  person  subject  to  this  chapter  who — 

(1)  for  the  procurement  of  any  article  or  thing  of  value,  with  intent  to  defraud;  or 

(2)  for  the  payment  of  any  past  due  obligation,  or  for  any  other  purpose,  with  intent  to  deceive; 

makes,  draws,  utters,  or  delivers  any  check,  draft,  or  order  for  the  payment  of  money  upon  any  bank  or  other 
depository,  knowing  at  the  time  that  the  maker  or  drawer  has  not  or  will  not  have  sufficient  funds  in.  or  credit  with, 
the  bank  or  other  depository  for  the  payment  of  that  check,  draft,  or  order  in  full  upon  its  presentment,  shall  be 
punished  as  a  court-martial  may  direct.  The  making,  drawing,  uttering,  or  delivering  by  a  maker  or  drawer  of  a 
check,  draft,  or  order,  payment  of  which  is  refused  by  the  drawee  because  of  insufficient  funds  of  the  maker  or 
drawer  in  the  drawee’s  possession  or  control,  is  prima  facie  evidence  of  his  intent  to  defraud  or  deceive  and  of  his 
knowledge  of  insufficient  funds  in,  or  credit  with,  that  bank  or  other  depository,  unless  the  maker  or  drawer  pays 
the  holder  the  amount  due  within  five  days  after  receiving  notice,  orally  or  in  writing,  that  the  check,  draft,  or  order 
was  not  paid  on  presentment.  In  this  section,  the  word  ‘credit’  means  an  arrangement  or  understanding,  express  or 
implied,  with  the  bartk  or  other  depository  for  the  payment  of  that  check,  draft,  or  order” 

b.  Elements. 

(1)  For  the  procurement  of  any  article  or  thing  of  value,  with  intent  to  defraud. 

(a)  That  the  accused  made,  drew,  uttered,  or  delivered  a  check,  draft,  or  order  for  the  payment 
of  money  payable  to  a  named  person  or  organization; 

(b)  That  the  accused  did  so  for  the  purpose  of  procuring  an  article  or  thing  of  value; 

(c)  That  the  act  was  committed  with  intent  to  defraud;  and 

(d)  That  at  the  time  of  making,  drawing,  uttering,  or  delivering  of  the  instrument  the  accused 
knew  that  the  accused  or  the  maker  or  drawer  had  not  or  would  not  have  sufficient  funds  in,  or  credit  with,  the 
bank  or  other  depository  for  the  payment  thereof  upon  presentment. 

(2)  For  the  payment  of  any  past  due  ob'‘gation.  or  for  any  other  purpose,  with  intent  to  deceive. 

(a)  That  the  accused  made,  drew,  uttered,  or  delivered  a  check,  draft,  or  order  for  the  payment 
of  money  payable  to  a  named  person  or  organization; 

(b)  That  the  accused  did  so  for  the  purpose  or  purported  purpose  of  effecting  the  payment  of  a 
past  due  obligation  or  for  some  other  purpose; 

(c)  That  the  act  was  committed  with  intent  to  deceive;  and 

(d)  That  at  the  time  of  making,  drawing,  uttering,  or  delivering  of  the  instrument,  the  accused 
knew  that  the  accused  or  the  maker  or  drawer  had  not  or  would  not  have  sufficient  funds  in.  or  credit  with,  the 
bank  or  other  depository  for  the  payment  thereof  upon  presentment. 

c.  Explanation. 

(1)  Written  instruments.  The  written  instruments  covered  by  this  article  include  any  check,  draft  (including 
share  drafts),  or  order  for  the  payment  of  money  drawn  upon  any  bank  or  other  depository,  whether  or  not  the  drawer 
bank  or  depository  is  actually  in  existence.  It  may  be  inferred  that  every  check,  draft,  or  order  carries  with  it  a 
representation  that  the  instrument  will  be  paid  in  full  by  the  bank  or  other  depository  upon  presentment  by  a  holder 
when  due. 
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(2)  Bank  or  other  depository.  "Bank  or  other  depository"  includes  any  business  regularly  but  not 
necessarily  exclusively  engaged  in  public  banking  activities. 

(3)  Making  or  drawing.  "Making”  and  "drawing"  arc  synonymous  and  reler  to  the  act  of  writing 
and  signing  the  instrument. 

(4)  Uttering  or  delivering.  "Uttering”  and  "delivering"  have  similar  meanings.  Both  mean  transferring 
the  instrument  to  another,  but  "uttering"  has  the  additional  meaning  of  offering  to  transfer.  A  person  need  not 
personally  be  the  maker  or  drawer  of  an  instrument  in  order  to  violate  this  article  if  that  person  utters  or  delivers 
it.  For  example,  if  a  person  holds  a  check  which  that  person  knows  is  worthless,  and  utters  or  delivers  the  check 
to  another,  that  person  may  be  guilty  of  an  offense  under  this  article  despite  the  fact  that  the  person  did  not 
personally  draw  the  check. 

(5)  For  the  procurement.  "For  the  procurement”  means  for  the  purpose  of  obtaining  any  article  or 
thing  of  value.  It  is  not  necessary  that  an  article  or  thing  of  value  actually  be  obtained,  and  the  purpose  of  the 
obtaining  may  be  for  the  accused’s  own  use  or  benefit  or  for  the  use  or  benefit  of  another. 

(6)  For  the  payment.  "For  the  payment”  means  for  the  purpose  or  purported  purpose  of  satisfying  in 
whole  or  in  part  any  past  due  obligation.  Payment  need  not  be  legally  effected. 

(7)  For  any  other  purpose.  "For  any  other  purpose"  includes  all  purposes  other  than  the  payment  of 
a  past  due  obligation  or  the  procurement  of  any  article  or  thing  of  value.  For  example,  it  includes  paying  or 
purporting  to  pay  an  obligation  which  is  not  yet  past  due.  The  check,  draft,  or  order,  whether  made  or  negotiated 
for  the  procurement  of  an  article  or  thing  of  value  or  for  the  payment  of  a  past  due  obligation  or  for  some  other 
purpose,  need  not  be  intended  or  represented  as  payable  immediately.  For  example,  the  making  of  a  postdated 
check,  delivered  at  the  time  of  entering  into  an  installment  purchase  contract  and  intended  as  payment  for  a 
future  installment,  would,  if  made  with  the  requisite  intent  and  knowledge,  be  a  violation  of  this  article. 

(8)  Article  or  thing  of  value.  “Article  or  thing  of  value”  extends  to  every  kind  of  right  or  interest  in 
property,  or  derived  from  contract,  including  interests  and  rights  which  are  intangible  or  contingent  or  which 
mature  in  the  future. 

(9)  Past  due  obligation.  A  "past  due  obligation”  is  an  obligation  to  pay  money,  which  obligation  has 
legally  matured  before  making,  drawing,  uttering,  or  delivering  the  instrument. 

(10)  Knowledge.  The  accused  must  have  knowledge,  at  the  time  the  accused  makes,  draws,  utters,  or 
delivers  the  instrument,  that  the  maker  or  drawer,  whether  the  accused  or  another,  has  not  or  will  not  have 
sufficient  funds  in,  or  credit  with,  the  bank  or  other  depository  for  the  payment  of  the  instrument  in  full  upon 
its  presentment.  Such  knowledge  may  be  proved  by  circumstantial  evidence. 

(11)  Sufficient  funds.  "Sufficient  funds”  refers  to  a  condition  in  which  the  account  balance  of  the 
maker  or  drawer  in  the  bank  or  other  depository  at  the  time  of  the  presentment  of  the  instrument  for  payment 
is  not  less  than  the  face  amount  of  the  instrument  and  has  not  been  rendered  unavailable  for  payment  by 
garnishment,  attachment,  or  other  legal  procedures. 

(12)  Credit.  “Credit”  means  an  arrangement  or  understanding,  express  or  implied,  with  the  bank  or 
other  depository  for  the  payment  of  the  check,  draft,  or  order.  An  absence  of  credit  includes  those  situations  in 
which  an  accused  writes  a  check  on  a  nonexistent  bank  or  on  a  bank  in  which  the  accused  has  no  account. 

(13)  Upon  its  presentment.  “Upon  its  presentment”  refers  to  the  time  the  demand  for  payment  is  made 
upon  presentation  of  the  instrument  to  the  bank  or  other  depository  on  which  it  was  drawn. 

(14)  Intent  to  defraud.  “Intent  to  defraud”  means  an  intent  to  obtain,  through  a  misrepresentation,  an 
article  or  thing  of  value  and  to  apply  it  to  one’s  own  use  and  benefit  or  to  the  use  and  benefit  of  another,  either 
permanently  or  temporarily. 

(15)  Intent  to  deceive.  “Intent  to  deceive”  means  an  intent  to  mislead,  cheat,  or  trick  another  by  means 
of  a  misrepresentation  made  for  the  purpose  of  gaining  an  advantage  for  oneself  or  for  a  third  person,  or  of 
bringing  about  a  disadvantage  to  the  interests  of  the  person  to  whom  the  representation  was  made  or  to  interests 
represented  by  that  person. 

(16)  The  relationship  of  time  and  intent.  Under  this  article,  two  times  are  involved:  (a)  when  the 
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accused  makes,  draws,  utters,  or  delivers  the  instrument;  and  t/>)  when  the  instrument  is  presented  to  the  bank 
or  other  depository  for  payment.  With  respect  to  (u),  the  accused  must  possess  the  requisite  intent  and  must 
know  that  the  maker  or  drawer  does  not  have  or  will  not  have  sufficient  funds  in.  or  credit  with,  the  bank  or 
the  depository  for  payment  of  the  instrument  in  full  upon  its  presentment  when  due.  With  respect  to  (/>).  if  it 
can  otherwise  be  shown  that  the  accused  possessed  the  requisite  intent  and  knowledge  at  the  time  the  accused 
made,  drew,  uttered,  or  delivered  the  instrument,  neither  proof  of  presentment  nor  refusal  of  payment  is  necessars . 
as  when  the  instrument  is  one  drawn  on  a  nonexistent  bank. 

(17)  Statutory  rule  of  evidence.  The  provision  of  this  article  with  respect  to  establishing  prima  facie 
evidence  of  knowledge  and  intent  by  proof  of  notice  and  nonpayment  w  ithin  5  days  is  a  statutory  rule  of  evidence. 
The  failure  of  an  accused  who  is  a  maker  or  drawer  to  pay  the  holder  the  amount  due  w  ithin  5  days  after  receiving 
either  oral  or  written  notice  from  the  holder  of  a  check,  draft,  or  order,  or  Irom  any  other  person  having  knowledge 
that  such  check,  draft,  or  order  was  returned  unpaid  because  of  insufficient  funds,  is  prima  lacie  evidence  (</) 
that  the  accused  had  the  intent  to  defraud  or  deceive  as  alleged;  and  {h)  that  the  accused  knew  at  the  time  the 
accused  made,  drew,  uttered,  or  delivered  the  check,  draft,  or  order  that  the  accused  did  not  have  or  would  not 
have  sufficient  fund.,  in.  or  credit  with,  the  bank  or  other  depository  for  the  payment  of  such  check,  draft,  or 
order  upon  its  presentment  for  payment.  Prima  facie  evidence  is  that  evidence  from  which  the  accused's  intent 
to  defraud  or  deceive  and  the  accused’s  knowledge  of  insufficient  funds  in  or  credit  with  the  bank  or  other 
depository  may  be  inferred,  depending  on  all  the  circumstances.  The  failure  to  give  notice  referred  to  in  the 
article,  or  payment  by  the  accused,  maker,  or  drawer  to  the  holder  of  the  amount  due  within  5  days  after  such 
notice  has  been  given,  precludes  the  prosecution  from  using  the  statutory  rule  of  evidence  but  does  not  preclude 
conviction  of  this  offense  if  all  the  elements  are  otherwise  proved. 

(18)  Affirmative  defense.  Honest  mistake'Ls  an  affirmative  defense  to  offenses  under  this  article.  See 
R.C.M.  9160). 

d.  Lesser  included  offenses. 

(1)  Article  134 — making,  drawing,  uttering  or  delivering  a  check,  draft,  or  order,  and  thereafter 
wrongfully  and  dishonorably  failing  to  maintain  sufficient  funds 

(2)  Article  80 — attempts 

e.  Maximum  punishment. 

( 1 )  For  the  procurement  of  any  article  or  thing  of  value,  with  intent  to  defraud,  in  the  face  amount 

of- 

(a)  $100.00  or  less.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 

for  6  months. 

(b)  More  than  $100.00  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  con¬ 
finement  for  5  years. 

(2)  For  the  payment  of  any  past  due  obligation,  or  for  any  other  purpose,  with  intent  to  deceive.  Bad- 
conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  6  months. 

f.  Sample  specifications. 

( 1 )  For  the  procurement  of  any  article  or  thing  of  value,  with  intent  to  defraud. 

In  that _ (personal  jurisdiction  data),  did.  (al/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  with  intent  to  defraud  and  for  the  procurement  of 

(lawful  currency]  (and)  (  _ (an  article)  (a  thing)  of  value),  wrongfully  and  unlawfully  [(make 

(draw)]  ((utter)  (deliver)  to _ .)  a  certain  (check)  (draft)  (money  order)  upon  the  ( _ 

Bank)  (  _ depository)  in  words  and  figures  as  follows,  to  wit: _ 

then  knowing  that  (he/she)  ( _ ).the  (maker)  (drawer)  thereof,  did  not  or  would  not  have  sufficient 

funds  in  or  credit  with  such  (bank)  (depository)  for  the  payment  of  the  said  (check)  (draft)  (order)  in  full  upon 
its  presentment. 

(2)  For  the  payment  of  any  past  due  obligation,  or  for  any  other  purpose,  with  intent  to  deceive. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris- 
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diction  data,  if  required),  on  or  about _ 19 _ _  with  intent  to  deceive  and  for  the  payment  of  a 

past  due  obligation,  to  wit: _ )  (for  the  purpose  of - )  wrongfully  and  unlawfully 

[(make)  (draw)]  [(utter)  (deliver)  to _ I  a  certain  (check)  (draft)  (money  order)  for  the  payment 

of  money  upon  ( _ Bank)  (  _ depository),  in  words  and  figures  as  follows,  to 

wit: _ then  knowing  that  (he/she)  ( _ ),  the  (maker)  (drawer)  thereof,  did  not 

or  would  not  have  sufficient  funds  in  or  credit  with  such  (bank)  (depository)  for  the  payment  of  the  said  (check) 
(draft)  (order)  in  full  upon  its  presentment. 

50.  Article  124— Maiming 

a.  Text. 

"Any  person  subject  to  this  chapter  who,  with  intent  to  injure,  disfigure,  or  disable,  inflicts  upon  the  person 
of  another  an  injury  which — 

( 1 )  seriously  disfigures  his  person  by  any  mutilation  thereof; 

(2)  destroys  or  disables  any  member  or  organ  of  his  body;  or 

(3)  seriously  diminishes  his  physical  vigor  by  the  injury  of  any  member  or  organ; 
is  guilty  of  maiming  and  shall  be  punished  as  a  court-martial  may  direct.” 

b.  Elements. 

(1)  That  the  accused  inflicted  a  certain  injury  upon  a  certain  person; 

(2)  That  this  injury  seriously  disfigured  the  person’s  body,  destroyed  or  disabled  an  organ  or  member, 
or  seriously  diminished  the  person’s  physical  vigor  by  the  injury  to  an  organ  or  member;  and 

(3)  That  the  accused  inflicted  this  injury  with  an  intent  to  cause  some  injury  to  a  person. 

c.  Explanation. 

(1)  Nature  of  offense.  It  is  maiming  to  put  out  a  person’s  eye,  to  cut  off  a  hand,  foot,  or  finger,  or  to 
knock  out  a  tooth,  as  these  injuries  destroy  or  disable  those  members  or  organs.  It  is  also  maiming  to  injure  an 
internal  organ  so  as  to  seriously  diminish  the  physical  vigor  of  a  person.  Likewise,  it  is  maiming  to  cut  off  an 
ear  or  to  scar  a  face  with  acid,  as  these  injuries  seriously  disfigure  a  person.  A  disfigurement  need  not  multilate 
any  entire  member  to  come  within  the  article,  or  be  of  any  particular  type,  but  must  be  such  as  to  impair 
perceptibly  and  materially  the  victim’s  comeliness.  The  disfigurement,  diminishment  of  vigor,  or  destruction  or 
disablement  of  any  member  or  organ  must  be  a  serious  injury  of  a  substantially  permanent  nature.  However,  the 
offense  is  complete  if  such  an  injury  is  inflicted  even  though  there  is  a  possibility  that  the  victim  may  eventually 
recover  the  use  of  the  member  or  organ,  or  that  the  disfigurement  may  be  cured  by  surgery. 

(2)  Means  of  inflicting  injury.  To  prove  the  offense  it  is  not  necessary  to  prove  the  specific  means  by 
which  the  injury  was  inflicted.  However,  such  evidence  may  be  considered  on  the  question  of  intent. 

(3)  Intent.  Maiming  requires  a  specific  intent  to  injure  generally  but  not  a  specific  intent  to  maim. 
Thus,  one  commits  the  offense  who  intends  only  a  slight  injury,  if  in  fact  there  is  infliction  of  an  injury  of  the 
type  specified  in  this  article.  Infliction  of  the  type  of  injuries  specified  in  this  article  upon  the  person  of  another 
may  support  an  inference  of  the  intent  to  injure,  disfigure,  or  disable. 

(4)  Defenses.  If  the  injury  is  done  under  circumstances  which  would  justify  or  excuse  homicide,  the 
offense  of  maiming  is  not  committed.  See  R.C.M.  916. 

d.  Lesser  included  offenses. 

( 1 )  Article  1 28 — assault;  assault  consummated  by  a  battery 
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(2)  Article  128 — assault  with  a  dangerous  weapon 

(3)  Article  128 — assault  intentionally  inflicting  grievous  bodily  harm 

(4)  Article  80 — attempts 
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e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  7  years. 

f.  Sample  specification. 

In  that - (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required)  on  or  about - 19 _ _  maim _ by  (crushing  his/her  foot 

with  a  sledge  hammer)  ( _ ). 


SI.  Article  125 — Sodomy 

a.  Text. 

“(a)  Any  person  subject  to  this  chapter  who  engages  in  unnatural  carnal  copulation  with  another  person  of 
the  same  or  opposite  sex  or  with  an  animal  is  guilty  of  sodomy.  Penetration,  however  slight,  is  sufficient  to 
complete  the  offense. 

(b)  Any  person  found  guilty  of  sodomy  shall  be  punished  as  a  court-martial  may  direct.” 


b.  Elements. 


an  animal. 


(I)  That  the  accused  engaged  in  unnatural  carnal  copulation  with  a  certain  other  person  or  with 


[Note:  Add  either  or  both  of  the  following  elements,  if  applicable] 

(2)  That  the  act  was  done  with  a  child  under  the  age  of  16. 

(3)  That  the  act  was  done  by  force  and  without  the  consent  of  the  other  person. 

c.  Explanation.  It  is  unnatural  carnal  copulation  for  a  person  to  take  into  that  person's  mouth  or  anus  the 
sexual  organ  of  another  person  or  of  an  animal;  or  to  place  that  person’s  sexual  organ  in  the  mouth  or  anus  of 
another  person  or  of  an  animal;  or  to  have  carnal  copulation  in  any  opening  of  the  b^y,  except  the  sexual  parts, 
with  another  person;  or  to  have  carnal  copulation  with  an  animal. 

(d).  Lesser  included  offenses. 

(1)  With  a  child  under  the  age  of  16. 

(a)  Article  125 — forcible  sodomy  (and  offenses  included  therein;  see  subparagraph  (2)  below) 

(b)  Article  134 — indecent  acts  with  a  child  under  16 

(c)  Article  80 — attempts 

(2)  Forcible  sodomy. 

(a)  Article  125 — sodomy  (and  offenses  included  therein;  see  subparagraph  (3)  below) 

(b)  Article  134 — assault  with  intent  to  commit  sodomy 

(c)  Article  134 — indecent  assault 

(d)  Article  80 — attempts 

(3)  Sodomy. 

(a)  Article  134 — indecent  acts  with  another 

(b)  Article  80 — attempts 
e.  Maximum  punishment. 

(1)  By  force  and  without  consent.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  20  years. 

(2)  With  a  child  under  the  age  of  16  years.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  20  years. 
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(3)  Other  cases.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  5 

years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  commit  sodomy  with _ (a  child 

under  the  age  of  16  years)  (by  force  and  without  the  consent  of  the  said - ). 

52.  Article  126 — Arson 

a.  Text. 

“(a)  Any  person  subject  to  this  chapter  who  willfully  and  maliciously  bums  or  sets  on  fire  an  inhabited 
dwelling,  or  any  other  structure,  movable  or  immovable,  wherein  to  the  knowledge  of  the  offender  there  is  at 
the  time  a  human  being,  is  guilty  of  aggravated  arson  and  shall  be  punished  as  a  court-martial  may  direct. 

(b)  Any  person  subject  to  this  chapter  who  willfully  and  maliciously  bums  or  sets  fire  to  the  property  of 
another,  except  as  provided  in  subsection  (a),  is  guilty  of  simple  arson  and  shall  be  punished  as  a  court-martial 
may  direct.” 

b.  Elements. 

(1)  Aggravated  arson. 

(a)  Inhabited  dwelling. 

(i)  That  the  accused  burned  or  set  on  fire  an  inhabited  dwelling; 

(ii)  That  this  dwelling  belonged  to  a  certain  person  and  was  of  a  certain  value;  and 

(iii)  That  the  act  was  willful  and  malicious. 

(b)  Structure. 

(i)  That  the  accused  burned  or  set  on  fire  a  certain  stmcture; 

(ii)  That  the  act  was  willful  and  malicious; 

(iii)  That  there  was  a  human  being  in  the  stmcture  at  the  time; 

(iv)  That  the  accused  knew  that  there  was  a  human  being  in  the  stmcture  at  the  time;  and 

(v)  That  this  stmcture  belonged  to  a  certain  person  and  was  of  a  certain  value. 

(2)  Simple  arson. 

(a)  That  the  accused  burned  or  set  fire  to  certain  property  of  another; 

(b)  That  the  property  was  of  a  certain  value;  and 

(c)  That  the  act  was  willful  and  malicious. 

c.  Explanation. 

(1)  In  general.  In  aggravated  arson,  danger  to  human  life  is  the  essential  element;  in  simple  arson,  it 
is  injury  to  the  property  of  another.  In  either  case,  it  is  immaterial  that  no  one  is,  in  fact,  injured.  It  must  be 
shown  that  the  accused  set  the  fire  willfully  and  maliciously,  that  is,  not  merely  by  negligence  or  accident. 

(2)  Aggravated  arson. 

(a)  Inhabited  dwelling.  An  inhabited  dwelling  includes  the  outbuildings  that  form  part  of  the  cluster 
of  buildings  used  as  a  residence.  A  shop  or  store  is  not  an  inhabited  dwelling  unless  occupied  as  such,  nor  is  a 
house  that  has  never  been  occupied  or  which  has  been  temporarily  abandoned.  A  person  may  be  guilty  of 
aggravated  arson  of  that  person’s  dwelling,  whether  as  owner  or  tenant. 

(b)  Structure.  Aggravated  arson  may  also  be  committed  by  burning  or  setting  on  fire  any  other 
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structure,  movable  or  immovable,  such  as  a  theater,  church,  boat,  trailer,  tent,  auditorium,  or  any  other  sort  of 
shelter  or  edifice,  whether  public  or  private,  when  the  ofi'ender  knows  that  there  is  a  human  being  inside  at  the 
time.  It  may  be  inferred  that  the  offender  had  this  knowledge  when  the  nature  of  the  structure— as  a  department 
store  or  theater  during  hours  of  business,  or  other  circumstances — are  show  n  to  have  been  such  that  a  reasonable 
person  would  have  known  that  a  human  being  was  inside  at  the  time. 

(c)  Damage  to  property.  It  is  not  necessary  that  the  dwelling  or  structure  be  consumed  or  materially 
injured;  it  is  enough  if  fire  is  actually  communicated  to  any  part  thereof.  Any  actual  burning  or  charring  is 
sufficient,  but  a  mere  scorching  or  discoloration  by  heat  is  not. 

(d)  Value  and  ownership  of  property.  For  the  offense  of  aggravated  arson,  the  value  and  ownership 
of  the  dwelling  or  other  structure  are  immaterial,  but  should  ordinarily  be  alleged  and  proved  to  permit  the 
finding  in  an  appropriate  case  of  the  included  offense  of  simple  arson. 

(3)  Simple  arson.  “Simple  arson"  is  the  willful  and  malicious  burning  or  setting  fire  to  the  property 
of  another  under  circumstances  not  amounting  to  aggravated  arson.  The  offense  includes  burning  or  setting  fire 
to  real  or  personal  property  of  someone  other  than  the  offender.  See  also  paragraph  67  (Burning  with  intent  to 
defraud). 

d.  Lesser  included  offenses. 

(1)  Aggravated  arson. 

(a)  Article  126 — simple  arson 

(b)  Article  80 — attempts 

(2)  Simple  arson.  Article  80 — attempts 

e.  Maximum  punishment. 

(1)  Aggravated  arson.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  20  years. 

(2)  Simple  arson,  where  the  property  is — 

(a)  Of  a  value  of  $100.00  or  less.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  1  year. 

(b)  Of  a  value  of  more  than  $100.00.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  5  years. 

f.  Sample  specifications. 

( 1 )  Aggravated  arson. 

(a)  Inhabited  dwelling. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  willfully  and  maliciously  (bum)  (set  on  fire)  an 

inhabited  dwelling,  to  wit:  (the  residence  of _ )  ( _ ). 

the  property  of _ )  of  a  value  of  (about)  $ _ 

(b)  Structure. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about  _ 19 _ _  willfully  and  maliciously  (bum)  (set  on  fire). 

knowing  that  a  human  being  was  therein  at  the  time,  (the  Post  Theater)  ( _ _ 

the  property  of _ ),  of  a  value  of  (about)  $ _ 

(2)  Simple  arson. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  willfully  and  maliciously  (bum)  (set  fire  to)  (an 

automobile)  ( _ ).  the  property  of _ of  a  value  of  (about)  $ _ 
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53.  Article  127— Extortion 

a.  Text. 

"Any  person  subject  to  this  chapter  who  communicates  threats  to  another  person  with  the  intention  thereby 
to  obtain  anything  of  value  or  any  acquittance,  advantage,  or  immunity  is  guilty  of  extortion  and  shall  be  punished 
as  a  court-martial  may  direct." 

b.  Elements. 

( 1 )  That  the  accused  communicated  a  certain  threat  to  another;  and 

(2)  That  the  accused  intended  to  unlawfully  obtain  something  of  value,  or  any  acquittance,  advantage, 
or  immunity. 

c.  Explanation. 

(\)  In  general.  Extortion  is  complete  upon  communication  of  the  threat  with  the  requisite  intent.  The 
actual  or  probable  success  of  the  extortion  need  not  be  proved. 

(2)  Threat.  A  threat  may  be  communicated  by  any  means  but  must  be  received  by  the  intended  victim. 
The  threat  may  be;  a  threat  to  do  any  unlawful  injury  to  the  person  or  property  of  the  person  threatened  or  to 
any  member  of  that  person’s  family  or  any  other  person  held  dear  to  that  person:  a  threat  to  accuse  the  person 
threatened,  or  any  member  of  that  person’s  family  or  any  other  person  held  dear  to  that  person,  of  any  crime; 
a  threat  to  expose  or  impute  any  deformity  or  disgrace  to  the  person  threatened  or  to  any  member  of  that  person’s 
family  or  any  other  person  held  dear  to  that  person;  a  threat  to  expose  any  secret  affecting  the  person  threatened 
or  any  member  of  that  person’s  family  or  any  other  person  held  dear  to  that  person;  or  a  threat  to  do  any  other 
harm. 

(3)  Acquittance.  An  "acquittance”  is  a  release  or  discharge  from  an  obligation. 

(4)  Advantage  or  immunity.  Unless  it  is  clear  from  the  circumstances,  the  advantage  or  immunity 
sought  should  be  described  in  the  specification.  An  intent  to  make  a  person  do  an  act  against  that  person’s  will 
is  not,  by  itself,  sufficient  to  constitute  extortion. 

d.  Lesser  included  offenses. 

( 1 )  Article  1 34 — communicating  a  threat 

(2)  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  3  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  with  intent  unlawfully  to  obtain  (something  of 

value)  (an  acquittance)  (an  advantage,  to  wit _ )  (an  immunity,  to  wit - ),  com¬ 
municate  to _ a  threat  to  {here  describe  the  threat). 

54.  Article  128— Assault 

a.  Text. 

"(a)  Any  person  subject  to  this  chapter  who  attempts  or  offers  with  unlawful  force  or  violence  to  do  bodily 
harm  to  another  person,  whether  or  not  the  attempt  or  offer  is  consummated,  is  guilty  of  assault  and  shall  be 
punished  as  a  court-martial  may  direct. 

(b)  Any  person  subject  to  this  chapter  who — 

(1)  commits  an  assault  with  a  dangerous  weapon  or  other  means  or  force  likely  to  produce  death  or 
grievous  bodily  harm;  or 

(2)  commits  an  assault  and  intentionally  inflicts  grievous  bodily  harm  with  or  without  a  weapon; 
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is  guilty  of  aggravated  assault  and  shall  be  punished  as  a  court-martial  may  direct.” 
b.  Elements. 

( 1 )  Simple  assault. 

(a)  That  the  accused  attempted  or  offered  to  do  bodily  harm  to  a  certain  person;  and 

(b)  That  the  attempt  or  offer  was  done  with  unlawful  force  or  violence. 

(2)  Assault  consummated  hy  a  battery. 

(a)  That  the  accused  did  bodily  harm  to  a  certain  person;  and 

(b)  That  the  bodily  harm  was  done  with  unlawful  force  or  violence. 

(3)  Assaults  permitting  increased  punishment  based  on  .status  of  victim. 

(a)  Assault  upon  a  commissioned,  warrant,  noncommissioned,  or  pe  fficer. 

(i)  That  the  accused  attempted  to  do.  offered  to  do.  or  did  bodi  ....m  to  a  certain  person; 

(ii)  That  the  attempt,  offer,  or  bodily  harm  was  done  with  unlawf  or  violence; 

(iii)  That  the  fterson  was  a  commissioned,  warrant,  noncommiss  ..  or  petty  officer;  and 

(iv)  That  the  accused  then  knew  that  the  person  was  a  commissioned,  warrant,  noncommis¬ 
sioned,  or  petty  officer. 

(b)  Assault  upon  a  sentinel  or  lookout  in  the  execution  of  duty,  or  upon  a  person  in  the  execution 
of  law  enforcement  duties. 

(i)  That  the  accused  attempted  to  do.  offered  to  do.  or  did  bodily  harm  to  a  certain  person; 

(ii)  That  the  attempt,  offer,  or  bodily  harm  was  done  with  unlawful  force  or  violence; 

(iii)  That  the  person  was  a  sentinel  or  lookout  in  the  execution  of  duty  or  was  a  person  who 
then  had  and  was  in  the  execution  of  security  police,  military  police,  shore  patrol,  master  at  arms,  or  other 
military  or  civilian  law  enforcement  duties;  and 

(iv)  That  the  accused  then  knew  that  the  person  was  a  sentinel  or  lookout  in  the  execution 
of  duty  or  was  a  person  who  then  had  and  was  in  the  execution  of  security  police,  military  police,  shore  patrol, 
master  at  arms,  or  other  military  or  civilian  law  enforcement  duties. 

(c)  Assault  consummated  by  a  battery  upon  a  child  under  16  years. 

(i)  That  the  accused  did  bodily  harm  to  a  certain  person; 

(ii)  That  the  bodily  harm  was  done  with  unlawful  force  or  violence;  and 

(iii)  That  the  person  was  then  a  child  under  the  age  of  16  years. 

(4)  Aggravated  assault. 

(a)  Assault  with  a  dangerous  weapon  or  other  means  or  force  likely  to  produce  death  or  grievous 

bodily  harm. 

(i)  That  the  accused  attempted  to  do,  offered  to  do,  or  did  bodily  harm  to  a  certain  person; 

(ii)  That  the  accused  did  so  with  a  certain  weapon,  means,  or  force; 

(iii)  That  the  attempt,  offer,  or  bodily  harm  was  done  uith  unlawful  force  or  vio¬ 
lence;  and 

(iv)  That  the  weapon,  means,  or  force  was  used  in  a  manner  likely  to  produce  death  or 
grievous  bodily  harm. 

[Note;  When  a  loaded  firearm  was  used,  add  the  following  element] 
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(v)  That  the  weap«in  \k:i^  a  loaaed  tirearin. 

th'i  ,  in  which  vricvaus  hodilx  harm  (v  inicniionallc  inllii  icil. 

(i)  That  the  accused  assaulted  a  certain  person; 

(ii)  That  grievous  bodily  harm  was  thereby  inllicted  upon  such  person: 

(iii)  That  the  grievous  bodily  harm  was  done  with  iiiilawlul  lorce  or  violence,  and 

(iv)  That  the  accused,  at  the  time,  had  the  specitic  intent  to  inllict  grievous  bodilv  harm 
(Note;  When  a  loaded  firearm  was  used,  add  the  following  element | 

(v)  That  the  injury  was  inflicted  with  a  loaded  tirearm. 
c.  Explanation. 

( 1)  Simple  assault. 

(a)  Definition  of  assault.  An  "assault"  is  an  attempt  or  offer  with  unlawful  force  or  violence  to 
do  bodily  harm  to  another,  whether  or  not  the  attempt  or  offer  is  consummated.  It  must  he  done  without  legal 
justification  or  excuse  and  without  the  lawful  consent  of  the  person  affected.  "Bodily  harm"  means  any  olfensive 
touching  of  another,  however  slight. 

(b)  Difference  between  "attempt"  and  "offer"  type  as.utidts. 

(i)  Attempt  type  assault.  An  "attempt"  type  assault  requires  a  specific  intent  to  intlict  bodilv 
harm,  and  an  overt  act — that  is,  an  act  that  amounts  to  more  than  mere  preparation  and  apparently  tends  to 
effect  the  intended  bodily  harm.  An  attempt  type  assault  may  be  committed  even  though  the  victim  had  no 
knowledge  of  the  incident  at  the  time. 

(ii)  Offer  type  assault.  An  "offer"  type  assault  is  an  unlawful  demonstration  of  v  iolence, 
either  by  an  intentional  or  by  a  culpably  negligent  act  or  omission,  which  creates  in  the  mind  of  another  a 
reasonable  apprehension  of  receiving  immediate  bodily  harm.  Specific  intent  to  inllict  bodily  harm  is  not  required. 

(iii)  Examples. 

(A)  If  Doe  swings  a  fist  at  Roe's  head  intending  to  hit  Roe  but  misses.  Doe  has  committed 
an  attempt  type  assault,  whether  or  not  Roe  is  aware  of  the  attempt. 

(B)  If  Doe  swings  a  fist  in  the  direct  of  Roe's  head  either  intentionally  or  as  a  result  of 
culpable  negligence,  and  Roe  sees  the  blow  coming  and  is  thereby  put  in  appre¬ 
hension  of  being  struck.  Doe  has  committed  an  offer  type  assault  whether  or  not 
Doe  intended  to  hit  Roe. 

(C)  If  Doe  swings  at  Roe’s  head,  intending  to  hit  it.  and  Roe  secs  the  blow  coming  and 
is  thereby  put  in  apprehension  of  being  struck.  Doc  has  committed  both  on  offer 
and  an  attempt  type  assault. 

(D)  If  Doe  swings  at  Roe’s  head  simply  to  frighten  Roe.  not  intending  to  hit  Roe.  and 
Roe  does  not  see  the  blow  and  is  not  placed  in  fear,  then  no  assault  of  any  type 
has  been  committed. 

(c)  Situations  not  amounting  to  assault. 

(i)  Mere  preparation.  Preparation  not  amounting  to  an  overt  act.  such  as  picking  up  a  stone 
without  any  attempt  or  offer  to  throw  it,  does  not  constitute  an  assault. 

(ii)  Threatening  words.  The  use  of  threatening  words  alone  does  not  constitute  an  assault. 
However,  if  the  threatening  words  are  accompanied  by  a  menacing  act  or  gesture,  there  may  be  an  assault,  since 
the  combination  constitutes  a  demonstration  of  violence. 

(ill)  Circumstances  negating  intent  to  harm.  If  the  circumstances  know  n  to  the  person  menaced 
clearly  negate  an  intent  to  do  bodily  harm  there  is  no  assault.  Thus,  if  a  person  accompanies  an  apparent  attempt 
to  strike  another  by  an  unequivocal  announcement  in  some  form  of  an  intention  not  to  strike,  there  is  no  assault. 
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Hor  example,  it  1Xk‘  raises  a  stick  and  shakes  it  at  Roc  within  striking  distance  saying.  "If  you  weren't  an  old 
man.  I  would  kmvk  you  down.  "  D<>e  has  committed  no  assault.  However,  an  offer  to  intliet  bodily  injure  upon 
another  instantly  if  that  person  di>es  not  comply  w  ith  a  demand  w  hich  the  assailant  has  no  law  ful  right  to  make 
IS  an  assault  Thus,  if  IXh;  points  a  pistol  at  Roe  and  says.  "If  you  don't  hand  over  your  watch.  I  will  shoot 
you.  "  Doc  has  committed  an  assault  upon  Roe.  Sec  tilsit  paragraph  47  (robbery  )  of  this  part. 

(d)  Siituiiioii',  not  constituting  defenses  to  assault. 

( i )  Assault  attempt  fails.  It  is  not  a  defense  to  a  charge  of  assault  that  feir  some  reason  unknow  n 
to  the  assailant,  an  assault  attempt  was  bound  to  fail.  Thus,  if  a  person  loads  a  rille  w  ith  w  hat  is  believed  to  be 
a  good  cartridge  and.  pointing  it  at  another,  pulls  the  trigger,  that  person  may  be  guilty  of  assault  although  the 
cartridge  was  defective  and  did  not  fire.  Likewise,  if  a  person  in  a  house  shoots  through  the  rot>f  at  a  place 
where  a  policeman  is  believed  to  be.  that  person  may  be  guilty  of  assault  even  though  the  policeman  is  at  another 
place  on  the  roof. 

(ii)  Retreating  victim.  An  assault  is  complete  if  there  is  a  demonstration  of  violence  and  an 
apparent  ability  to  inflict  bodily  injury  causing  the  person  at  whom  it  was  directed  to  reasonably  apprehend  that 
unless  the  person  retreats  bodily  harm  will  be  inflicted.  This  is  true  even  though  the  victim  retreated  and  was 
never  within  actual  striking  distance  of  the  assailant.  There  must,  however,  be  an  apparent  present  ability  to 
inflict  the  injury.  Thus,  to  aim  a  pistol  at  a  person  at  such  a  distance  that  it  clearly  could  not  injure  would  not 
be  an  assault. 

(2)  Battery. 

(a)  In  general.  A  "battery"  is  an  assault  in  which  the  attempt  or  offer  to  do  bodily  harm  is 
consummated  by  the  infliction  of  that  harm. 

{h)  Application  of  force.  The  force  applied  in  a  battery  may  have  been  directly  or  indirectly  applied. 
Thus,  a  battery  can  be  committed  by  inflicting  bodily  injury  on  a  person  through  striking  the  horse  on  which 
the  person  is  mounted  causing  the  horse  to  throw  the  person,  as  well  as  by  striking  the  person  directly. 

(c)  Example.'!  of  battery.  It  may  be  a  battery  to  spit  on  another,  push  a  third  person  against  another, 
set  a  dog  at  another  which  bites  the  person,  cut  another's  clothes  while  the  person  is  wearing  them  though 
without  touching  or  intending  to  touch  the  person,  shoot  a  person,  cause  a  person  to  take  poison,  or  drive  an 
automobile  into  a  person.  A  person  who.  although  excused  in  using  force,  uses  more  force  than  is  required, 
commits  a  battery.  Throwing  an  object  into  a  crowd  may  be  a  battery  on  anyone  whom  the  object  hits. 

(d)  Situations  not  constituting  battery.  If  bodily  harm  is  inflicted  unintentionally  and  without 
culpable  negligence,  there  is  no  battery.  It  is  also  not  a  battery  to  touch  another  to  attract  the  other's  attention 
or  to  prevent  injury. 

(3)  Assaults  permitting  increased  puni.shment  based  on  status  of  victims. 

(a)  Assault  upon  a  commissioned,  warrant,  noncommis.sioned.  or  petty  officer.  The  maximum 
punishment  is  increased  when  assault  is  committed  upon  a  commissioned  officer  of  the  armed  forces  of  the 
United  States,  or  of  a  friendly  foreign  power,  or  upon  a  warrant,  noncommissioned,  or  petty  officer  of  the  armed 
forces  of  the  United  States.  Knowledge  of  the  status  of  the  victim  is  an  essential  element  of  the  offense  and  may 
be  proved  by  circumstantial  evidence.  It  is  not  necessary  that  the  victim  be  superior  in  rank  or  command  to  the 
accused,  that  the  victim  be  in  the  same  armed  force,  or  that  the  victim  be  in  the  execution  of  office  at  the  time 
of  the  assault. 


(b)  Assault  upon  a  sentinel  or  lookout  in  the  execution  of  duty,  or  upon  a  person  in  the  e.xecution 
of  law  enforcement  duties.  The  maximum  punishment  is  increased  when  assault  is  committed  upon  a  sentinel  or 
lookout  in  the  execution  of  duty  or  upon  a  person  who  was  then  performing  security  police,  military  police, 
shore  patrol,  master  at  arms,  or  other  military  or  civilian  law  enforcement  duties.  Knowledge  of  the  status  of 
the  victim  is  an  essential  element  of  this  offense  and  may  be  proved  by  circumstantial  evidence.  See  paragraph 
38c(4)  for  the  definition  of  "sentinel  or  lookout." 

(c)  Assault  consummated  by  a  battery  upon  a  child  under  16  years  of  age.  The  maximum  pun¬ 
ishment  is  increased  when  assault  consummated  by  a  battery  is  committed  upon  a  child  under  16  years  of  age. 
Knowledge  that  the  person  assaulted  was  under  16  years  of  age  is  not  an  element  of  this  offense. 
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(4)  Aggravated  assault. 

(a)  Assault  with  a  dangerous  weapon  or  other  means  or  force  likelv  to  produce  death  or  grievous 

bodily  harm. 

(i)  Dangerous  weapon.  A  weapon  is  dangerous  when  used  in  a  manner  likely  to  prrxluce 
death  or  grievous  bodily  harm, 

(ii)  Other  means  or  force.  The  phrase  “other  means  or  force"  may  include  any  means  or 
instrumentality  not  normally  considered  a  weapon.  When  the  natural  and  probable  consequence  of  a  particular 
use  of  any  means  or  force  would  be  death  or  grievous  bodily  harm,  it  may  be  inferred  that  the  means  or  force 
is  “likely"  to  produce  that  result.  The  u.se  to  which  a  certain  kind  of  instrument  is  ordinarily  put  is  irrelevant 
to  the  question  of  its  method  of  employment  in  a  particular  case.  Thus,  a  bottle,  beer  glass,  a  rock,  a  bunk 
adaptor,  a  piece  of  pipe,  a  piece  of  wtxrd.  boiling  water,  drugs,  or  a  ritle  butt  may  be  used  in  a  manner  likely 
to  inflict  death  or  grievous  bodily  harm.  On  the  other  hand,  an  unloaded  pistol,  when  presented  as  a  firearm 
and  not  as  a  bludgeon,  is  not  a  dangerous  weapon  or  a  means  or  force  likely  to  produce  grievous  bodily  harm, 
whether  or  not  the  assailant  knew  it  was  unloaded. 

(iii)  Grievous  bodily  harm.  “Grievous  bodily  harm"  means  serious  bodily  injury.  It  does 
not  include  minor  injuries,  such  as  a  black  eye  or  a  bloody  nose,  but  does  include  fractured  or  disltxated  bones, 
deep  cuts,  tom  members  of  the  body,  serious  damage  to  internal  organs,  and  other  serious  bodily  injuries. 

(iv)  Death  or  injury  not  required.  It  is  not  necessary  that  death  or  grievous  bodily  harm  be 
actually  inflicted  to  prove  assault  with  a  dangerous  weapon  or  means  likely  to  produce  grievous  bodily  harm. 

(b)  Assault  in  which  grievous  bodily  harm  is  intentionally  inflicted. 

(i)  In  general.  It  must  be  proved  that  the  accused  specifically  intended  to  and  did  inflict 
grievous  bodily  harm.  Culpable  negligence  will  not  suffice. 

(ii)  Proving  intent.  Specific  intent  may  be  proved  by  circumstantial  evidence.  When  grievous 
bodily  harm  has  been  inflicted  by  means  of  intentionally  using  force  in  a  manner  likely  to  achieve  that  result, 
it  may  be  inferred  that  grievous  bodily  harm  was  intended.  On  the  other  hand,  that  inference  might  not  be  drawn 
if  a  person  struck  another  with  a  fist  in  a  sidewalk  fight  even  if  the  victim  fell  so  that  the  victim's  head  hit  the 
curbstone  and  a  skull  fracture  resulted.  It  is  possible,  however,  to  commit  this  kind  of  aggravated  assault  with 
the  fists,  as  when  the  victim  is  held  by  one  of  several  assailants  while  the  others  beat  the  victim  with  their  fists 
and  break  a  nose,  jaw,  or  rib. 

(iii)  Grievous  bodily  harm.  See  subparagraph  (4)(a)(iii). 

d.  Lesser  included  offenses. 

( 1 )  Simple  assault.  None 

(2)  Assault  consummated  by  a  battery.  Article  128 — simple  assault 

(3)  Assault  upon  a  commissioned,  warrant,  noncommissioned,  or  petty  officer.  Article  128 — simple 
assault;  assault  consummated  by  a  battery 

(4)  Assault  upon  a  sentinel  or  lookout  in  the  execution  of  duty,  or  upon  a  person  in  the  execution  of 
police  duties.  Article  128 — simple  assault;  assault  consummated  by  a  battery 

(5)  Assault  consummated  by  a  battery  upon  a  child  under  16  years.  Article  128 — simple  assault;  assault 
consummated  by  a  battery 

(6)  Assault  with  a  dangerous  weapon  or  other  means  or  force  likely  to  produce  death  or  grievous 
bodily  harm.  Article  128 — simple  a.s.sault;  assault  consummated  by  a  battery 

(7)  Assault  in  which  grievous  bodily  harm  is  intentionally  inflicted.  Article  128 — assault  with  a  dan¬ 
gerous  weapon;  simple  assault;  assault  consummated  by  a  battery 

e.  Maximum  punishment. 

( 1 )  Simple  assault.  Confinement  for  3  months  and  forfeiture  of  two-thirds  pay  per  month  for  3  months. 
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(2)  Assault  consummated  by  a  battery.  Bad  conduct  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  6  months. 

(3)  Assault  upon  a  commissioned  officer  of  the  armed  forces  of  the  United  States  or  of  a  friendly  foreign 
power,  not  in  the  execution  of  office .  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  3  years. 

(4)  Assault  upon  a  warrant  officer,  not  in  the  execution  of  office.  Dishonorable  discharge,  forfeiture 
of  all  pay  and  allowances,  and  confinement  for  18  months. 

(5)  Assault  upon  a  noncommissioned  or  petty  officer,  not  in  the  execution  of  office.  Bad-conduct 
discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  6  months. 

(6)  Assault  upon  a  sentinel  or  lookout  in  the  execution  of  duty,  or  upon  any  person  who.  in  the  execution 
of  office,  is  performing  security  police,  military  police,  shore  patrol,  master  at  arms,  or  other  militarv  or  civilian 
law  enforcement  duties.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  3 
years. 

(7)  Assault  consummated  by  a  battery  upon  a  child  under  16  years.  Dishonorable  discharge,  forfeiture 
of  all  pay  and  allowances,  and  confinement  for  2  years. 

(8)  Assault  with  a  dangerous  weapon  or  other  means  or  force  likely  to  produce  death  or  grievous 
bodily  harm. 

(a)  When  committed  with  a  loaded  firearm.  Dishonorable  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  8  years. 

(b)  Other  cases.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 

for  3  years. 

(9)  Assault  in  which  grievous  bodily  harm  is  intentionally  inflicted. 

(a)  When  the  injury  is  inflicted  with  a  loaded  firearm.  Dishonorable  discharge,  forfeiture  of  all 
pay  and  allowances,  and  confinement  for  10  years. 

(b)  Other  cases.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 

for  5  years. 

f.  Sample  specifications. 

(1)  Simple  assault. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  (subject-matter  ju¬ 
risdiction  data,  if  required),  on  or  about _ 19 _ ,  assault _ by  (striking  at  him/her 

with  a _ )  ( _ ). 

(2)  Assault  consummated  by  a  battery. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about  _ 19 _ _  unlawfully  (strike)  (  _ ) 

_ (on)  (in)  the _ with _ 

(3)  Assault  upon  a  commissioned  officer. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  assault _ _  who  then  was  and  was 

then  known  by  the  accused  to  be  a  commissioned  officer  of  ( _ _  a  friendly  foreign  power]  (the 

United  States  (Army)  (Navy)  (Marine  Corps)  (Air  Force)  (Coast  Guard)]  by _ 

(4)  Assault  upon  a  warrant,  noncommissioned,  or  petty  officer. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  assault _ _  who  then  was  and  was 

then  known  by  the  accused  to  be  a  (warrant)  (noncommissioned)  (petty)  officer  of  the  United  States  (Army) 
(Navy)  (Marine  Corps)  (Air  Force)  (Coast  Guard),  by _ 
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(5)  Assault  upon  a  sentinel  or  lookout. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  assault _ who  then  was  and  was 

then  known  by  the  accused  to  be  a  (sentinel)  (lookout)  in  the  execution  of  his/her  duty.  |(in)  (on)  the _ | 

by - 

(6)  Assault  upon  a  person  in  the  execution  of  law  enforcement  duties. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  assault _ _  who  then  was  and  was 

then  known  by  the  accused  to  be  a  person  then  having  and  in  the  execution  of  (Air  Force  security  police)  (military 
police)  (shore  patrol)  (master  at  arms)  [(military)  (civilian)  law  enforcement]  duties,  by _ 

(7)  Assault  consummated  by  a  battery  upon  a  child  under  16  years. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ ,  unlawfully  (strike)  ( _ ) _ 

a  child  under  the  age  of  16  years,  (in)  (on)  the _ with _ 

(8)  Assault,  aggravated — with  a  dangerous  weapon,  means,  or  force. 

In  that _ (personal  jurisdiction  data),  did,  (at'on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ ,  commit  an  assault  upon _ by  (shoot¬ 
ing)  (pointing)  (striking)  (cutting)  ( _ )  (at  him/her)  (him/her)  (in)  (on)  (the _ ) 

with  [a  dangerous  weapon]  ]a  (means)  (force)  likely  to  produce  death  or  grievous  bodily  harm),  to  wit:  a  (loaded 
firearm)  (pickax)  (bayonet)  (club)  ( _ ). 

(9)  Assault,  aggravated — inflicting  grievous  bodily  harm. 

In  that - (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ ,  commit  an  assault  upon _ by  (shoot¬ 
ing)  (striking)  (cutting)  ( - )  (him/her)  (on)  the _ with  a  (loaded  firearm)  (club) 

(rock)  (brick)  ( _ )  and  did  thereby  intentionally  inflict  grievous  bodily  harm  upon  him/her,  to 

wit:  a  (broken  leg)  (deep  cut)  (fractured  skull)  ( _ ). 

55.  Article  129 — Burglary 

a.  Text. 

‘‘Any  person  subject  to  this  chapter  who,  with  intent  to  commit  an  offense  punishable  under  sections  918- 
928  of  this  title  (articles  118-128),  breaks  and  enters,  in  the  nighttime,  the  dwelling  house  of  another,  is  guilty 
of  burglary  and  shall  be  punished  as  a  court-martial  may  direct.” 

b.  Elements. 

( 1 )  That  the  accused  unlawfully  broke  and  entered  the  dwelling  house  of  another; 

(2)  That  both  the  breaking  and  entering  were  done  in  the  nighttime:  and 

(3)  That  the  breaking  and  entering  were  done  with  the  intent  to  commit  an  offense  punishable  under 
Articles  118  through  128,  except  Article  123a. 

c.  Explaruition. 

(1)  In  general.  “Burglary”  is  the  breaking  and  entering  in  the  nighttime  of  the  dwelling  house  of 
another,  with  intent  to  commit  an  offense  punishable  under  Articles  1 18  through  128,  except  123a.  In  addition, 
an  intent  to  commit  an  offense  which,  although  not  covered  by  Articles  118  through  128,  necessarily  includes 
an  offense  within  one  of  these  articles,  satisfies  the  intent  element  of  this  article.  This  includes,  for  example, 
assaults  punishable  under  Article  134  which  necessarily  include  simple  assault  under  Article  128. 

(2)  Breaking.  There  must  be  a  breaking,  actual  or  constructive.  Merely  to  enter  through  a  hole  left  in 
the  wall  or  roof  or  through  an  open  window  or  door  will  not  constitute  a  breaking;  but  if  a  person  moves  any 
obstruction  to  entry  of  the  house  without  which  movement  the  person  could  not  have  entered,  the  person  has 
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committed  a  "breaking.''  Opening  a  closed  door  or  window  or  other  similar  fixture,  opening  wider  a  dtwr  or 
window  already  partly  open  but  insufficient  for  the  entry,  or  cutting  out  the  glass  of  a  window  or  the  netting  of 
a  screen  is  a  sufficient  breaking.  The  breaking  of  an  inner  door  by  one  who  has  entered  the  house  without 
breaking,  or  by  a  person  lawfully  within  the  house  who  has  no  authority  to  enter  the  particular  room,  is  a 
sufficient  breaking,  but  unless  such  a  breaking  is  followed  by  an  entry  into  the  particular  room  with  the  requisite 
intent,  burglary  is  not  committed.  There  is  a  constructive  breaking  when  the  entry  is  gained  by  a  trick,  such  as 
conceiling  oneself  in  a  box;  under  false  pretense,  such  as  impersonating  a  gas  or  telephone  inspector;  by 
intimidating  the  occupants  through  violence  or  threats  into  opening  the  door;  through  collusion  with  a  confederate, 
an  occupant  of  the  house;  or  by  descending  a  chimney,  even  if  only  a  partial  descent  is  made  and  no  room  is 
entered. 

(3)  Entry.  An  entry  must  be  effected  before  the  offense  is  complete,  but  the  entry  of  any  part  of  the 
body,  even  a  finger,  is  sufficient.  Insertion  into  the  house  of  a  tool  or  other  instrument  is  also  a  sufficient  entry, 
unless  the  insertion  is  solely  to  facilitate  the  breaking  or  entry. 

(4)  Nighttime.  Both  the  breaking  and  entry  must  be  in  the  nighttime.  “Nighttime"  is  the  period  between 
sunset  and  sunrise  when  there  is  not  sufficient  daylight  to  discern  a  person's  face. 

(5)  Dwelling  house  of  another.  To  constitute  burglary  the  house  must  be  the  dwelling  house  of  another. 
"Dwelling  house”  includes  outbuildings  within  the  common  inclosure,  farmyard,  or  cluster  of  buildings  used 
as  a  residence.  Such  an  area  is  the  "curtilage.”  A  store  is  not  a  dwelling  house  unless  part  of.  or  also  used  as. 
a  dwelling  house,  as  when  the  occupant  uses  another  part  of  the  same  building  as  a  dwelling,  or  when  the  store 
is  habitually  slept  in  by  family  members  or  employees.  The  house  must  be  used  as  a  dwelling  at  the  time  of  the 
breaking  and  entering.  It  is  not  necessary  that  anyone  actually  be  in  it  at  the  time  of  the  breaking  and  entering, 
but  if  the  house  has  never  been  occupied  at  all  or  has  been  left  without  any  intention  of  returning,  it  is  not  a 
dwelling  house.  Separate  dwellings  within  the  same  building,  such  as  a  barracks  room,  apartment,  or  a  room  in 
a  hotel,  are  subjects  of  burglary  by  other  residents  or  guests,  and  in  general  by  the  owner  of  the  building.  A 
tent  is  not  a  subject  of  burglary. 

(6)  Intent  to  commit  offense  Both  the  breaking  and  entry  must  be  done  with  the  intent  to  commit  in 
the  house  an  offense  punishable  under  Articles  1 18  through  128,  except  123a.  If,  after  the  breaking  and  entering, 
the  accused  commits  one  or  more  of  these  offenses,  it  may  be  inferred  that  the  accused  intended  to  commit  the 
offense  or  offenses  at  the  time  of  the  breaking  and  entering.  If  the  evidence  warrants,  the  intended  offense  may 
be  separately  charged.  It  is  immaterial  whether  the  offense  intended  is  committed  or  even  attempted.  If  the 
offense  is  intended,  it  is  no  defense  that  its  commission  was  impossible. 

(7)  Separate  offense.  If  the  evidence  warrants,  the  intended  offense  in  the  burglary  specification  may 
be  separately  charged. 

d.  Lesser  included  offenses. 

(1)  Article  130 — housebreaking 

(2)  Article  134 — unlawful  entry 

(3)  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  10  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  at _ _  (subject-matter  jurisdic¬ 
tion  data,  if  required),  on  or  about  _ 19 _ _  in  the  nighttime,  unlawfully  break  and  enter  the 

(dwelling  house)  ( _ within  the  curtilage)  of _ _  with  intent  to  commit  (murder) 

(larceny)  ( _ )  therein. 

56.  Article  130 — Housebreaking 

a.  Text. 

“Any  person  subject  to  this  chapter  who  unlawfully  enters  the  building  or  structure  of  another  with  intent 
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to  commit  a  criminal  offense  therein  is  guilty  of  housebreaking  and  shall  be  punished  as  a  court-martial  may 
direct.” 

b.  Elements. 

(1)  That  the  accused  unlawfully  entered  a  certain  building  or  structure  of  a  certain  other  person;  and 

(2)  That  the  unlawful  entry  was  made  with  the  intent  to  commit  a  criminal  offense  therein. 

c.  Explanation. 

(1)  Scope  of  offense.  The  offense  of  housebreaking  is  broader  than  burglary  in  that  the  place  entered 
is  not  required  to  be  a  dwelling  house;  it  is  not  necessary  that  the  place  be  occupied:  it  is  not  essential  that  there 
be  a  breaking;  the  entry  may  be  either  in  the  night  or  in  the  daytime;  and  the  intent  need  not  be  to  commit  one 
of  the  offenses  made  punishable  under  Articles  118  through  128. 

(2)  Intent.  The  intent  to  commit  some  criminal  offense  is  an  essential  element  of  housebreaking  and 
must  be  alleged  and  proved  to  support  a  conviction  of  this  offense.  If,  after  the  entry  the  accused  committed  a 
criminal  offense  inside  the  building  or  structure,  it  may  be  inferred  that  the  accused  intended  to  commit  that 
offense  at  the  time  of  the  entry. 

(3)  Criminal  offense.  Any  act  or  omission  which  is  punishable  by  courts-martial,  except  an  act  or 
omission  constituting  a  purely  military  offense,  is  a  “criminal  offense.” 

(4)  Building,  structure.  “Building”  includes  a  room,  shop,  store,  office,  or  apartment  in  a  building. 
“Structure”  refers  only  to  those  structures  which  are  in  the  nature  of  a  building  or  dwelling.  Examples  of  these 
structures  are  a  stateroom,  hold,  or  other  compartment  of  a  vessel,  an  inhabitable  trailer,  an  inclosed  truck  or 
freight  car,  a  tent,  and  a  houseboat.  It  is  not  necessary  that  the  building  or  structure  be  in  use  at  the  time  of  the 
entry. 

(5)  Entry.  See  paragraph  55c(3). 

(6)  Separate  offense.  If  the  evidence  warrants,  the  intended  offense  in  the  housebreaking  specification 
may  be  separately  charged. 

d.  Lesser  included  offenses. 

(1)  Article  134 — unlawful  entry 

(2)  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  5  years. 

f.  Sample  specification. 

In  that _ _  (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  ju¬ 
risdiction  data,  if  required),  on  or  about _ 19 _ _  unlawfully  enter  a  (dwelling)  (room)  (bank) 

(store)  (warehouse)  (shop)  (tent)  (stateroom)  (  _ ),  the  property  of _ , 

with  intent  to  commit  a  criminal  offense,  to  wit: _ _  therein. 


57.  Article  131— Perjury 

a.  Text. 

“Any  person  subject  to  this  chapter  who  in  a  judicial  proceeding  or  in  a  course  of  justice  willfully  and 
corruptly — 

(1)  upon  a  lawful  oath  or  in  any  form  allowed  by  law  to  be  substituted  for  an  oath,  gives  any  false 
testimony  material  to  the  issue  or  matter  of  inquiry:  or 

(2)  in  any  declaration,  certificate,  verification,  or  statement  under  penalty  of  perjury  as  permitted  under 
section  1746  of  title  28,  United  States  Code,  subscribes  any  false  statement  material  to  the  issue  or  matter  of 
inquiry;  is  guilty  of  perjury  and  shall  be  punished  as  a  court-martial  may  direct.” 
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b.  Elements. 

(1)  Giving  false  testimony. 

(a)  That  the  accused  took  an  oath  or  affirmation  in  a  certain  judicial  proceeding  or  course  of 

justice; 

(b)  That  the  oath  or  affirmation  was  administered  to  the  accused  in  a  matter  in  which  an  oath  or 
affirmation  was  required  or  authorized  by  law; 

(c)  That  the  oath  or  affirmation  was  administered  by  a  person  having  authority  to  do  so; 

(d)  That  upon  the  oath  or  affirmation  the  accused  willfully  gave  certain  testimony; 

(e)  That  the  testimony  was  material; 

(0  That  the  testimony  was  false;  and 

(g)  That  the  accused  did  not  then  believe  the  testimony  to  be  true. 

(2)  Subscribing  false  statement. 

(a)  That  the  accused  subscribed  a  certain  statement  in  a  judicial  proceeding  or  course  of  justice; 

(b)  That  in  the  declaration,  certification,  verification,  or  statement  under  penalty  of  perjury,  the 
accused  declared,  certified,  verified,  or  stated  the  truth  of  that  certain  statement; 

(c)  That  the  accused  willfully  subscribed  the  statement; 

(d)  That  the  statement  was  material; 

(e)  That  the  statement  was  false;  and 

(0  That  the  accused  did  not  then  believe  the  statement  to  be  true. 

c.  Explanation. 

(\)In  general.  “Judicial  proceeding”  includes  a  trial  by  court-martial  and  "course  of  justice"  includes 
an  investigation  conducted  under  Article  32.  If  the  accused  is  charged  with  having  committed  perjury  before  a 
court-martial,  it  must  be  shown  that  the  court-martial  was  duly  constituted. 

(2)  Giving  false  testimony. 

(a)  Nature.  The  testimony  must  be  false  and  must  be  willfully  and  corruptly  given;  that  is,  it  must 
be  proved  that  the  accused  gave  the  false  testimony  willfully  and  did  not  believe  it  to  be  true.  A  witness  may 
commit  peijury  by  testifying  to  the  truth  of  a  matter  when  in  fact  the  witness  knows  nothing  about  it  at  all  or 
is  not  sure  about  it,  whether  the  thing  is  true  or  false  in  fact.  A  witness  may  also  commit  perjury  in  testifying 
falsely  as  to  a  belief,  remembrance,  or  impression,  or  as  to  a  judgment  or  opinion.  It  is  no  defense  that  the 
witness  voluntarily  appeared,  that  the  witness  was  incompetent  as  a  witness,  or  that  the  testimony  was  given  in 
response  to  questions  that  the  witness  could  have  declined  to  answer. 

(b)  Material  matter.  The  false  testimony  must  be  with  respect  to  a  material  matter,  but  that  matter 
need  not  be  the  main  issue  in  the  case.  Thus,  perjury  may  be  committed  by  giving  false  testimony  with  respect 
to  the  credibility  of  a  material  witness  or  in  an  affidavit  in  support  of  a  request  for  a  continuance,  as  well  as  by 
giving  false  testimony  with  respect  to  a  fact  from  which  a  legitimate  inference  may  be  drawn  as  to  the  existence 
or  nonexistence  of  a  fact  in  issue.  Whether  the  allegedly  false  testimony  was  with  respect  to  a  material  matter 
is  a  question  of  law  to  be  determined  as  an  interlocutory  question. 

(c)  Proof.  The  falsity  of  the  allegedly  perjured  statement  cannot  be  proved  by  circumstantial 
evidence  alone,  except  with  respect  to  matters  which  by  their  nature  are  not  susceptible  of  direct  proof.  The 
falsity  of  the  statement  cannot  be  proved  by  the  testimony  of  a  single  witness  unless  that  testimony  directly 
contradicts  the  statement  and  is  corroborated  by  other  evidence,  either  direct  or  circumstantial,  tending  to  prove 
the  falsity  of  the  statement.  However,  documentary  evidence  directly  disproving  the  truth  of  the  statement  charged 
to  have  been  peijured  need  not  be  corroborated  if:  the  document  is  an  official  record  shown  to  have  been  well 
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known  to  the  accused  at  the  time  the  oath  was  taken;  or  the  documentary  evidence  originated  from  the  accused — 
or  had  in  any  manner  been  recognized  by  the  accused  as  containing  the  truth — before  the  allegedly  perjured 
statement  was  made. 


(d)  Oath.  The  oath  must  be  one  recognized  or  authorized  by  law  and  must  be  duly  administered 
by  one  authorized  to  administer  it.  When  a  form  of  oath  has  been  prescribed,  a  literal  following  of  that  form  is 
not  essential;  it  is  sufficient  if  the  oath  administered  conforms  in  substance  to  the  prescribed  form.  "Oath" 
includes  an  affirmation  when  the  latter  is  authorized  in  lieu  of  an  oath. 


(e)  Belief  of  accused.  The  fact  that  the  accused  did  not  believe  the  statement  to  be  true  may  be 
proved  by  testimony  of  one  witness  without  corroboration  or  by  circumstantial  evidence. 

(3)  Subscribing  false  statement.  See  subparagraphs  (11  and  (2).  above,  as  applicable.  Section  1746  of 
title  28,  United  States  Code,  provides  for  subscribing  to  the  truth  of  a  document  by  signing  it  expressly  subject 
to  the  penalty  for  perjury.  The  signing  must  take  place  in  a  judicial  proceeding  or  course  of  justice — for  example, 
if  a  witness  signs  under  penalty  of  perjury  summarized  testimony  given  at  an  Article  32  investigation,  it  is  not 
required  that  the  document  be  sworn  before  a  third  party.  Section  1746  does  not  change  the  requirement  that  a 
deposition  be  given  under  oath  or  alter  the  situation  where  an  oath  is  required  to  be  taken  before  a  specific 
person. 

d.  Lesser  included  offenses. 

(1)  Article  134 — false  swearing 

(2)  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  5  years. 


f.  Sample  specifications. 

(1)  Giving  false  testimony. 


In  that _ (personal  jurisdiction  data),  having  taken  a  lawful  (oath)  (affirmation)  in  a  (trial 

by _ court-martial  of _ )  (trial  by  a  court  of  competent  jurisdiction,  to  wit; _ 

of _ )  (deposition  for  use  in  a  trial  by _ of _ )  ( _ ) 

that  he/she  would  (testify)  (depose)  truly,  did,  (at/on  board — location)  (subject-matter  jurisdiction  data,  if  re¬ 
quired),  on  or  about _ 19 _ _  willfully,  corruptly,  and  contrary  to  such  (oath)  (affirmation),  (testify) 

(depose)  falsely  in  substance  that _ _  which  (testimony)  (deposition)  was  upon  a  material  matter 

and  which  he/she  did  not  then  believe  to  be  true. 


(2)  Subscribing  false  statement. 

In  that _ (personal  jurisdiction  data),  did  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  in  a  (judicial  proceeding)  (course  of  justice),  and 

in  a  (declaration)  (certification)  (verification)  (statement)  under  penalty  of  perjury  pursuant  to  section  1746  of 
title  28,  United  States  Code,  willfully  and  corruptly  subscribe  a  false  statement  material  to  the  (issue)  (matter 

of  inquiry),  to  wit; _ _  which  statement  was  false  in  that - and  which  statement 

he/she  did  not  then  believe  to  be  true. 


58.  Article  132— Frauds  against  the  United  States 


a.  Text. 

“Any  person  subject  to  this  chapter — 

(1)  who,  knowing  it  to  be  false  or  fraudulent — 

(a)  makes  any  claim  against  the  United  States  or  any  officer  thereof;  or 

(b)  presents  to  any  person  in  the  civil  or  military  service  thereof,  for  approval  or  payment,  any 
claim  against  the  United  States  or  any  officer  thereof; 


IV-103 


(2)  who,  for  the  purpose  of  obtaining  the  approval,  allowance,  or  payment  of  any  claim  against  the 
United  States  or  any  officer  thereof — 

(a)  makes  or  uses  any  writing  or  other  paper  knowing  it  to  contain  any  false  or  fraudulent  statements; 

(b)  makes  any  oath  to  any  fact  or  to  any  writing  or  other  paper  knowing  the  oath  to  be  false;  or 

(c)  forges  or  counterfeits  any  signature  upon  any  writing  or  other  paper,  or  uses  any  such  signature 
knowing  it  to  be  forged  or  counterfeited; 

(3)  who,  having  charge,  possession,  custody,  or  control  of  any  money,  or  other  property  of  the  United 
States,  furnished  or  intended  for  the  armed  forces  thereof,  knowingly  delivers  to  any  person  having  authority  to 
receive  it,  any  amount  thereof  less  than  that  for  which  he  receives  a  certificate  or  receipt;  or 

(4)  who,  being  authorized  to  make  or  deliver  any  paper  certifying  the  receipt  of  any  property  of  the 
United  States  furnished  or  intended  for  the  armed  forces  thereof,  makes  or  delivers  to  any  person  such  writing 
without  having  full  knowledge  of  the  truth  of  the  statements  therein  contained  and  with  intent  to  defraud  the 
United  States; 

shall,  upon  conviction,  be  punished  as  a  court-martial  may  direct.” 
b.  Elements. 


(1)  Making  a  false  or  fraudulent  claim. 

(a)  That  the  accused  made  a  certain  claim  against  the  United  States  or  an  officer  thereof; 

(b)  That  the  claim  was  false  or  fraudulent  in  certain  particulars;  and 

(c)  That  the  accused  then  knew  that  the  claim  was  false  or  fraudulent  in  these  particulars. 

(2)  Presenting  for  approval  or  payment  a  false  or  fraudulent  claim. 

(a)  That  the  accused  presented  for  approval  or  payment  to  a  certain  person  in  the  civil  or  military 
service  of  the  United  States  having  authority  to  approve  or  pay  it  a  certain  claim  against  the  United  States  or  an 
officer  thereof; 

(b)  That  the  claim  was  false  or  fraudulent  in  certain  particulars;  and 

(c)  That  the  accused  then  knew  that  the  claim  was  false  or  fraudulent  in  these  particulars. 

(3)  Making  or  using  a  false  writing  or  other  paper  in  connection  with  claims. 

(a)  That  the  accused  made  or  used  a  certain  writing  or  other  paper; 

(b)  That  certain  material  statements  in  the  writing  or  other  paper  were  false  or  fraudulent; 

(c)  That  the  accused  then  knew  the  statements  were  false  or  fraudulent;  and 

(d)  That  the  act  of  the  accused  was  for  the  purpose  of  obtaining  the  approval,  allowance,  or 
payment  of  a  certain  claim  or  claims  against  the  United  States  or  an  officer  thereof. 

(4)  False  oath  in  connection  with  claims. 

(a)  That  the  accused  made  an  oath  to  a  certain  fact  or  to  a  certain  writing  or  other  paper; 

(b)  That  the  oath  was  fal.se  in  certain  particulars; 

(c)  That  the  accused  then  knew  it  was  false;  and 

(d)  That  the  act  was  for  the  purpose  of  obtaining  the  approval,  allowance,  or  payment  of  a  certain 
claim  or  claims  against  the  United  States  or  an  officer  thereof. 

(5)  Forgery  of  signature  in  connection  with  claims. 

(a)  That  the  accused  forged  or  counterfeited  the  signature  of  a  certain  person  on  a  certain  writing 
or  other  paper;  and 
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(b)  That  the  act  was  for  the  purpose  of  obtaining  the  approval,  allowance,  or  payment  of  a  certain 
claim  against  the  United  States  or  an  officer  thereof. 

(6)  Using  forged  signature  in  connection  with  claims. 

(a)  That  the  accused  used  the  forged  or  counterfeited  signature  of  a  certain  person; 

(b)  That  the  accused  then  knew  that  the  signature  was  forged  or  counterfeited;  and 

(c)  That  the  act  was  for  the  purpose  of  obtaining  the  approval,  allowance,  or  payment  of  a  certain 
claim  against  the  United  States  or  an  officer  therof. 

(7)  Delivering  less  than  amount  called  for  by  receipt. 

(a)  That  the  accu.sed  had  charge,  possession,  custody,  or  control  of  certain  money  or  property  of 
the  United  States  furnished  or  intended  for  the  armed  forces  thereof; 


(b)  That  the  accused  obtained  a  certificate  or  receipt  for  a  certain  amount  or  quantity  of  that  money 

or  property; 

(c)  That  for  the  certificate  or  receipt  the  accused  knowingly  delivered  to  a  certain  person  having 
authority  to  receive  it  an  amount  or  quantity  of  money  or  property  less  than  the  amount  or  quantity  thereof 
specified  in  the  certificate  or  receipt;  and 

(d)  That  the  undelivered  money  or  property  was  of  a  certain  value. 

(8)  Making  or  delivering  receipt  without  having  full  knowledge  that  it  is  true. 

(a)  That  the  accused  was  authorized  to  make  or  deliver  a  paper  certifying  the  receipt  from  a  certain 
person  of  certain  property  of  the  United  States  furnished  or  intended  for  the  armed  forces  thereof; 

(b)  That  the  accused  made  ur  delivered  to  that  person  a  certificate  or  receipt; 

(c)  That  the  accused  made  or  delivered  the  certificate  without  having  full  knowledge  of  the  truth 
of  a  certain  material  statement  or  statements  therein; 


(d)  That  the  act  was  done  with  intent  to  defraud  the  United  States;  and 

(e)  That  the  property  certified  as  being  received  was  of  a  certain  value, 
c.  Explanation. 

(1)  Making  a  false  or  fraudulent  claim. 

(a)  Claim.  A  “claim"  is  a  demand  for  a  transfer  of  ownership  of  money  or  property  and  does 
not  include  requisitions  for  the  mere  use  of  property.  This  article  applies  only  to  claims  against  the  United  States 
or  any  officer  thereof  as  such,  and  not  to  claims  against  an  officer  of  the  United  States  in  that  officer's  private 
capacity. 

(b)  Making  a  claim.  Making  a  claim  is  a  distinct  act  from  presenting  it.  A  claim  may  be  made 
in  one  place  and  presented  in  another.  The  mere  writing  of  a  paper  in  the  form  of  a  claim,  without  any  further 
act  to  cause  the  paper  to  become  a  demand  against  the  United  States  or  an  officer  thereof,  does  not  constitute 
making  a  claim.  However,  any  act  placing  the  claim  in  official  channels  constitutes  making  a  claim,  even  if  that 
act  does  not  amount  to  presenting  a  claim.  It  is  not  necessary  that  the  claim  be  allowed  or  paid  or  that  It  be 
made  by  the  person  to  be  benefited  by  the  allowance  or  payment.  See  also  subparagraph  (2),  below. 

(c)  Knowledge.  The  claim  must  be  made  with  knowledge  of  its  fictitious  or  dishonest  character. 
This  article  does  not  proscribe  claims,  however  groundless  they  may  be.  that  the  maker  believes  to  be  valid,  or 
claims  that  are  merely  made  negligently  or  without  ordinary  prudence. 

(2)  Presenting  for  approval  or  payment  a  false  or  fraudulent  claim. 

(a)  False  and  fraudulent.  False  and  fraudulent  claims  include  not  only  those  containing  some 
material  false  statement,  but  also  claims  which  the  claimant  knows  to  have  been  paid  or  for  some  other  reason 
the  claimant  knows  the  claimant  is  not  authorized  to  present  or  upon  which  the  claimant  knows  the  claimant  has 
no  right  to  collect. 
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(b)  Presentins’  a  ckiirn.  The  claim  must  be  presented,  directly  nr  indirectly ,  to  some  person  ha\ me 
authority  to  pay  it.  The  person  to  whom  the  claim  is  presented  may  be  identilied  by  position  or  authority  to 
approve  the  claim,  and  need  not  be  identified  by  name  in  the  specification.  A  false  claim  may  be  tacitly  presented, 
as  when  a  person  who  knows  that  there  is  no  entitlement  to  certain  pay  accepts  it  nevertheless  w  ithout  disclosint: 
a  disqualification,  even  though  the  person  may  not  have  made  any  representation  of  entitlement  to  the  pay  Tor 
example,  a  person  cashing  a  pay  check  which  includes  an  amount  for  a  dependency  allowance,  knowing  at  the 
time  that  the  entitlement  no  longer  exists  because  of  a  change  in  that  dependency  status,  has  tucitiv  presented  a 
false  claim.  See  also  subparagraph  ( 1 ),  above. 

(3)  Making  or  using  a  false  writing  or  other  paper  in  connection  with  claims.  The  false  or  fraudulent 
statement  must  be  material,  that  is,  it  must  have  a  tendency  to  mislead  governmental  officials  in  their  consideration 
or  investigation  of  the  claim.  The  offense  of  making  a  writing  or  other  paper  know  n  to  contain  a  false  or  fraudulent 
statement  for  the  purpo.se  of  obtaining  the  approval,  allowance,  or  payment  of  a  claim  is  complete  when  the 
writing  or  paper  is  made  for  that  purpose,  whether  or  not  any  use  of  the  paper  has  been  attempted  and  whether 
or  not  the  claim  has  been  presented.  See  also  the  explanation  in  subparagraph  ( 1 )  and  (2),  above. 

(41  False  oath  in  connection  with  claims.  See  subparagraphs  ( 1 )  and  (2).  above. 

(5)  Forgery  of  signature  in  connection  with  claims.  Any  fraudulent  making  of  the  signature  of  another 
is  forging  or  counterfeiting,  whether  or  not  an  attempt  is  made  to  imitate  the  handwriting.  See  paragraph  4H(cl 
and  subparagraphs  (1)  and  (2),  above. 

(6)  Delivering  less  than  amount  called  for  by  receipt.  It  is  immaterial  by  what  means — whether  deceit, 
collusion,  or  otherwise — the  accused  effected  the  transaction,  or  what  was  the  accused's  purpose. 

(7)  Making  or  delivering  receipt  without  having  full  knowledge  that  it  is  true.  When  an  officer  or  other 
person  subject  to  military  law  is  authorized  to  make  or  deliver  any  paper  certifying  the  receipt  of  any  property 
of  the  United  States  furnished  or  intended  for  the  armed  forces  thereof,  and  a  receipt  or  other  paper  is  presented 
for  signature  stating  that  a  certain  amount  of  supplies  has  been  furnished  by  a  certain  contractor,  it  is  that  person's 
duty  before  signing  the  paper  to  know  that  the  full  amount  of  supplies  therein  stated  to  have  been  furnished  has 
in  fact  been  furnished,  and  that  the  statements  contained  in  the  paper  are  true.  If  the  person  signs  the  paper  with 
intent  to  defraud  the  United  States  and  without  that  knowledge,  that  person  is  guilty  of  a  violation  of  this  section 
of  the  article.  If  the  person  signs  the  paper  with  knowledge  that  the  full  amount  was  not  received,  it  may  be 
inferred  that  the  person  intended  to  defraud  the  United  States. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment. 

(1)  Article  1 3211)  and  (2).  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  5  years. 

(2)  Article  132(3)  and  (4). 

ia)  When  amount  is  $100.00  or  less.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  6  months. 

(b)  When  amount  is  over  $100.00.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  5  years. 

f.  Sample  specifications. 

(1)  Making  false  claim. 

In  that - (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  (by  preparing  (a  voucher)  (  _ )  for 

presentment  for  approval  or  payment!  [  - j.  make  a  claim  against  the  (United  States)  (finance 

officer  at - )  ( - )  in  the  amount  of  S _ for  (private  property  alleged  to 

have  been  (lost)  (destroyed)  in  the  military  service)  ( _ _ _ _  j. 

which  claim  was  (false)  (fraudulent)  (false  and  fraudulent)  in  the  amount  of  S _ in  that _ 

and  was  then  known  by  the  said _ to  be  (false)  (fraudulent)  (false  and  fraudulent). 
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(2)  Presenting  false  claim. 

In  that _ (personal  jurisdiction  datal,  did,  (aton  board — location)  (subject-matter  |uris- 

diction  data,  if  required),  on  or  about  _ I*) _ ,  by  presenting  (a  voucher)  (  _ ) 

to _ an  officer  of  the  United  States  duly  authorized  to  (approve)  (pay)  (approve  and  pay)  such 

claim,  present  for  (approval)  (payment)  (approval  and  payment)  a  claim  against  the  (United  States)  (finance 

officer  at  _ )  (  _ )in  the  amount  of  S  _ for  (services  alleged  to  have 

been  rendered  to  the  United  States  by _ during _ )  (  _ ),  which 

claim  was  (false)  (fruadulent)  (false  and  fraudulent)  in  the  amount  of  S _ in  that _ 

and  was  then  known  by  the  said _ to  be  (false)  (fraudulent)  (false  and  fraudulent). 

(3)  Making  or  using  false  w  riting. 

In  that _ (personal  jurisdiction  data),  for  the  purpirse  of  obtaining  the  (approval)  (allow¬ 

ance)  (payment)  (approval,  allowance,  and  payment)  of  a  claim  against  the  United  States  in  the  amount  of 

S _ did  (aton  bc'ard — kx-ation)  (subject-matter  jurisdiction  data,  if  required),  on  or  about _ 

19 _  .  (make)  (use)  (make  and  use)  a  certain  (writing)  (paper),  to  wit: _ which  said  (writing) 

(paper),  as  he/she,  the  said _ then  knew,  contained  a  statement  that _ which 

statement  was  (false)  (fraudulent)  (false  and  fraudulent)  in  that _ and  was  then  known  by  the 

said _ to  be  (false)  (fraudulent)  (false  and  fraudulent). 

(4)  Making  false  oath. 

In  that _ (personal  jurisdiction  data),  for  the  purpose  of  obtaining  the  (approval)  (allow¬ 

ance)  (payment)  (approval,  allowance,  and  payment)  of  a  claim  against  the  United  States,  did,  (at/on  board — 

location)  (subject-matter  jurisdiction  data,  if  required),  on  or  about _ 19 _ _  make  an  oath  [to  the 

fact  that - 1  [to  a  certain  (writing)  (paper),  to  wit: _ _ 

to  the  effect  that _ J,  which  said  oath  was  fal.se  in  that _ _  and  was  then  known 

by  the  said _ to  be  false. 

(5)  Forging  or  counterfeiting  signature. 

In  that _ (personal  jurisdiction  data),  for  the  purpose  of  obtaining  the  (approval)  (allow¬ 

ance)  (payment)  (approval,  allowance,  and  payment)  of  a  claim  against  the  United  States,  did  (at/on  board — 

location)  (subject-matter  jurisdiction  data,  if  required),  on  or  about _ 19 _ _  (forge)  (counterfeit) 

(forge  and  counterfeit)  the  signature  of _ upon  a _ in  words  and  figures  as  follows: 


(6)  Using  forged  signature. 

In  that _ _  for  the  purpose  of  obtaining  the  (approval)  (allowance)  (payment)  (approval, 

allowance,  and  payment)  of  a  claim  against  the  United  States,  did,  (at/on  board — 

location)  (subject-matter  jurisdiction  data,  if  required),  on  or  about  _ 19 _ _  use  the  signature 

of _ on  a  certain  (writing)  (paper),  to  wit: _ then  knowing  such  signature  to  be 

(forged)  (counterfeited)  (forged  and  counterfeited). 

(7)  Paying  amount  less  than  called  for  hy  receipt. 

In  that _ (personal  jurisdiction  data),  having  (charge)  (possession)  (custody)  (control)  of 

(money)  ( _ )  of  the  United  States,  (furnished)  (intended)  (furnished  and  intended)  for  the  armed 

forces  thereof,  did,  (at/on  board — location)  ( subject-matter  jurisdiction  data,  if  required),  on  or  about _ 

19 _ _  knowingly  deliver  to _ the  said _ having  authority  to  receive  the 

same,  (an  amount)  (  _ ),  which,  as  he/she, _ then  knew,  was  ($ _ ) 

( _ )  less  than  the  (amount)  ( _ )  for  which  he/she  received  a  (certificate)  (receipt) 

from  the  said _ 

(8)  Making  receipt  w  ithout  know  ledge  of  the  facts. 

In  that _ (personal  jurisdiction  data),  being  authorized  to  (make)  (deliver)  (make  and 

deliver)  a  paper  certifying  the  receipt  of  property  of  the  United  States  (furnished)  (intended)  (furnished  and 
intended)  for  the  armed  forces  thereof,  did.  (at/on  board — location)  (subject-matter  jurisdictioi  ^ata,  if  required), 
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on  or  about _ 19 _  ,  without  havinu  full  knowledge  of  the  statement  therein  contained  and  with 

intent  to  defraud  the  United  States,  (make)  (deliver)  (make  and  deliver)  to _ such  a  writing,  in 

words  and  figures  as  follows: _ the  property  therein  certified  as  received  being  ol  a  value  ol 

(about)  S _ 

59.  Article  133 — Conduct  unbecoming  an  officer  and  gentleman 

a.  Text. 

"Any  commissioned  officer,  cadet,  or  midshipman  who  is  convicted  ol  conduct  unbecoming  an  officer  and 
a  gentleman  shall  be  punished  as  a  court-martial  may  direct." 

b.  Elements. 

(1)  That  the  accused  did  or  omitted  to  do  certain  acts;  and 

(2)  that,  under  the  circumstances,  these  acts  or  omissions  constituted  conduct  unbecoming  an  officer 
and  gentleman. 

c.  E.xplanation. 

(1)  Gentleman.  As  used  in  this  article,  "gentleman"  includes  both  male  and  female  commissioned 
officers,  cadets,  and  midshipmen. 

(2)  Nature  of  offen.se.  Conduct  violative  of  this  article  is  action  or  behavior  in  an  official  capacity 
which,  in  dishonoring  or  disgracing  the  person  as  an  officer,  seriously  compromises  the  officer's  character  as  a 
gentleman,  or  action  or  behavior  in  an  unofficial  or  private  capacity  which,  in  dishonoring  or  disgracing  the 
officer  personally,  seriously  compromises  the  person's  standing  as  an  officer.  There  are  certain  moral  attributes 
common  to  the  ideal  officer  and  the  perfect  gentleman,  a  lack  of  which  is  indicated  by  acts  of  dishonesty,  unfair 
dealing,  indecency,  indecorum,  lawlessness,  injustice,  or  cruelty.  Not  everyone  is  or  can  be  expected  to  meet 
unrealistically  high  moral  standards,  but  there  is  a  limit  of  tolerance  based  on  customs  of  the  service  and  military 
necessity  below  which  the  personal  standards  of  an  officer,  cadet,  or  midshipman  cannot  fall  without  seriously 
compromising  the  person’s  standing  as  an  officer,  cadet,  or  midshipman  or  the  person's  character  as  a  gentleman. 
This  article  prohibits  conduct  by  a  commissioned  officer,  cadet,  or  midshipman  which,  taking  all  the  circumstances 
into  consideration,  is  thus  compromising.  This  article  includes  acts  made  punishable  by  any  other  article,  provided 
these  acts  amount  to  conduct  unbecoming  an  officer  and  a  gentleman.  Thus,  a  commissioned  officer  who  steals 
property  violates  both  this  article  and  Article  121.  Whenever  the  offense  charged  is  the  same  as  a  specific  offense 
set  forth  in  this  Manual,  the  elements  of  proof  are  the  same  as  tho.se  set  forth  in  the  paragraph  which  treats  that 
specific  offense,  with  the  additional  requirement  that  the  act  or  omission  constitutes  conduct  unbecoming  an 
officer  and  gentleman. 

(3)  Examples  of  offenses.  Instances  of  violation  of  this  article  include  knowingly  making  a  false  official 
statement;  dishonorable  failure  to  pay  a  debt;  cheating  on  an  exam;  opening  and  reading  a  letter  of  another  with 
authority;  using  insulting  or  defamatory  language  to  another  officer  in  that  officer's  presence  or  about  that  officer 
to  other  military  persons;  being  drunk  and  disorderly  in  a  public  place;  public  association  with  known  prostitutes; 
committing  or  attempting  to  commit  a  crime  involving  moral  turpitude;  and  failing  without  goixl  cause  to  support 
the  officer's  family. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dismissal,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  a  period  not 
in  excess  of  that  authorized  for  the  most  analogous  offense  for  which  a  punishment  is  prescribed  in  this  Manual, 
or,  if  none  is  prescribed,  for  1  year. 

f.  Sample  specifications. 

( 1 )  Copying  or  using  e.xamination  paper. 

In  that _ (personal  Jurisdiction  data),  did.  (at/on  board — location),  on  or  about _ 

19 _ _  while  undergoing  a  written  examination  on  the  subject  of _ wrong¬ 

fully  and  dishonorably  (receive)  (request)  unauthorized  aid  by  [(using)  (copying)  the  examination  paper  of 
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(2)  Drunk  or  disordcrh . 

In  that _ (personal  jurisdiction  data),  was,  tat  i>n  board  -  location),  rin  or  about  _ 

19 - -  in  a  public  place,  to  wit:  _ _ (drunk)  (disorderly)  (drunk  and  disorderly)  while  m 

uniform,  to  the  disgrace  of  the  armed  forces. 

60.  Article  134 — General  article 

a.  Text. 

"Though  not  specifically  mentioned  in  this  chapter,  all  disorders  and  neglects  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces,  all  conduct  of  a  nature  to  bring  discredit  upon  the  armed  forces,  and  crimes 
and  offenses  not  capital,  of  which  persons  subject  to  this  chapter  may  be  guilty,  shall  be  taken  cognizance  of 
by  a  general,  special,  or  summary  court-martial,  according  to  the  nature  and  degree  of  the  offense,  and  shall  be 
punished  at  the  discretion  of  that  court.  " 

b.  Elements.  The  proof  required  for  conviction  of  an  offense  under  Article  134  depends  upon  the  nature  ol 
the  misconduct  charged.  If  the  conduct  is  punished  as  a  crime  or  offense  not  capital,  the  proof  must  establish 
every  element  of  the  crime  or  offense  as  required  by  the  applicable  law  .  If  the  conduct  is  punished  as  a  disorder 
or  neglect  to  the  prejudice  of  good  order  and  discipline  in  the  armed  forces,  or  of  a  nature  to  bring  discredit 
upon  the  armed  forces,  then  the  following  proof  is  required: 

( 1 )  That  the  accused  did  or  failed  to  do  certain  acts;  and 

(2)  That,  under  the  circumstances,  the  accused’s  conduct  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  E.xplanation. 

( 1 )  /n  general.  Article  1 34  makes  punishable  acts  in  three  categories  of  offenses  not  specifically  covered 
in  any  other  article  of  the  code.  These  are  referred  to  as  "clauses  1.  2.  and  3’’  of  Article  134.  Clause  1  offenses 
involved  disorders  and  neglects  to  the  prejudice  of  good  order  and  discipline  in  the  armed  forces.  Clause  2 
offenses  involve  conduct  of  a  nature  to  bring  discredit  upon  the  aimed  forces.  Clause  3  offenses  involve  noncapital 
crimes  or  offenses  which  violate  Federal  law  including  law  made  applicable  through  the  Federal  Assimilative 
Crimes  Act,  see  subsection  (4)  below.  If  any  conduct  of  this  nature  is  specifically  made  punishable  by  another 
article  of  the  code,  it  must  be  charged  as  a  violation  of  that  article.  See  subparagraph  (5)(a)  below.  However, 
see  paragraph  59c  for  offenses  committed  by  commissioned  officers,  cadets,  and  midshipmen. 

(2)  Disorders  and  neglects  to  the  prejudice  of  good  order  and  discipline  in  the  armed  forces  (clause 

I). 

(a)  To  the  prejudice  of  good  order  and  discipline.  “To  the  prejudice  of  good  order  and  discipline" 
refers  only  to  acts  directly  prejudicial  to  good  order  and  discipline  and  not  to  acts  which  are  prejudicial  only  in 
a  remote  or  indirect  sense.  Almost  any  irregular  or  improper  act  on  the  part  of  a  member  of  the  military  service 
could  be  regarded  as  prejudicial  in  some  indirect  or  remote  sense;  however,  this  article  does  not  include  these 
distant  effects.  It  is  confined  to  cases  in  which  the  prejudice  is  reasonably  direct  and  palpable.  An  act  in  violation 
of  a  local  civil  law  or  of  a  foreign  law  may  be  punished  if  it  constitutes  a  disorder  or  neglect  to  the  prejudice 
of  good  order  and  discipline  in  the  armed  forces.  However,  .see  R.C.M.  203  concerning  subject-matter  jurisdiction. 

(b)  Breach  of  custom  of  the  service.  A  breach  of  a  custom  of  the  service  may  result  in  a  violation 
of  clause  1  of  Article  134.  In  its  legal  sense,  "custom"  means  more  than  a  method  of  procedure  or  a  mode  of 
conduct  or  behavior  which  is  merely  of  frequent  or  usual  occurrence.  Custom  arises  out  of  long  established 
practices  which  by  common  usage  have  attained  the  force  of  law  in  the  military  or  other  community  affected  by 
them.  No  custom  may  be  contrary  to  existing  law  or  regulation.  A  custom  which  has  not  been  adopted  by  existing 
statute  or  regulation  ceases  to  exist  when  its  observance  has  been  generally  abandoned.  Many  customs  of  the 
service  are  now  set  forth  in  regulations  of  the  various  armed  forces.  Violations  of  these  customs  should  be 
charged  under  Article  92  as  violations  of  the  regulations  in  which  they  appear  if  the  regulation  is  punitive.  See 
paragraph  16c. 

(3)  Conduct  of  a  nature  to  bring  di.scredit  upon  the  armed  forces  (clause  2).  "Discredit"  means  to 
injure  the  reputation  of.  This  clause  of  Article  134  makes  punishable  conduct  which  has  a  tendency  to  bring  the 
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service  into  disrepute  or  which  tends  to  lower  it  in  public  esteem.  Acts  in  violation  of  a  local  civil  law  or  a 
foreign  law  may  be  punished  if  they  are  of  a  nature  to  bring  discredit  upon  the  armed  forces.  Ht)wever.  sec 
R.C.M.  203  concerning  subject-matter  jurisdiction. 

(4)  Crimes  and  offenses  not  capital  (clause  3). 

(a)  In  general.  State  and  foreign  laws  are  not  included  within  the  crimes  and  offenses  not  capital 
referred  to  in  this  clause  of  Article  134  and  violations  thereof  may  not  be  prosecuted  as  such  except  when  State 
law  becomes  Federal  law  of  local  application  under  section  13  of  title  18  of  the  United  States  Code  (Federal 
Assimilative  Crimes  Act — see  subparagraph  (4)(f)  below).  For  the  purpose  of  court-martial  jurisdiction,  the  laws 
which  may  be  applied  under  clause  3  of  Article  134  are  divided  into  two  groups:  crimes  and  offenses  of  unlimited 
application  (crimes  which  are  punishable  regardless  where  they  may  be  committed),  and  crimes  and  offenses  of 
local  application  (crimes  which  are  punishable  only  if  committed  in  areas  of  federal  jurisdiction). 

(b)  Crimes  and  offenses  of  unlimited  application.  Certain  noncapital  crimes  and  offenses  prohibited 
by  the  United  States  Code  are  made  applicable  under  clause  3  of  Article  134  to  all  persons  subject  to  the  code 
regardless  where  the  wrongful  act  or  omission  occurred.  Examples  include;  counterfeiting  (18  U.S.C.  S  471). 
and  various  frauds  against  the  Government  not  covered  by  Article  132. 

(c)  Crimes  and  offenses  of  local  application. 

(i)  In  general.  A  person  subject  to  the  code  may  not  be  punished  under  clause  3  of  Article 
134  for  an  offense  that  occurred  in  a  place  where  the  law  in  question  did  not  apply.  For  example,  a  person  may 
not  be  punished  under  clause  3  of  Article  134  when  the  act  occurred  in  a  foreign  country  merely  because  that 
act  would  have  been  an  offense  under  the  United  States  Code  had  the  act  occurred  in  the  United  States.  Regardless 
where  committed,  such  an  act  might  be  punishable  under  clauses  1  or  2  of  Article  134.  There  are  two  types  of 
congressional  enactments  of  local  application:  specific  federal  statutes  (defining  particular  crimes),  and  a  general 
federal  statute,  the  Federal  Assimilative  Crimes  Act  (which  adopts  certain  state  criminal  laws). 

(ii)  Federal  Assimilative  Crimes  Act  (18  U.S.C.  §  13).  The  Federal  Assimilative  Crimes  Act 
is  an  adoption  by  Congress  of  state  criminal  laws  for  areas  of  exclusive  or  concurrent  federal  jurisdiction,  provided 
federal  criminal  law,  including  the  UCMJ,  has  not  defined  an  applicable  offense  for  the  misconduct  committed. 
The  Act  applies  to  state  laws  validly  existing  at  the  time  of  the  offense  without  regard  to  when  these  laws  were 
enacted,  whether  before  or  after  passage  of  the  Act,  and  whether  before  or  after  the  acquisition  of  the  land  where 
the  offense  was  committed.  For  example,  if  a  person  committed  an  act  on  a  military  installation  in  the  United 
States  at  a  certain  location  over  which  the  United  States  had  either  exclusive  or  concurrent  jurisdiction,  and  it 
was  not  an  offense  specifically  defined  by  federal  law  (including  the  UCMJ).  that  person  could  be  punished  for 
that  act  by  a  court-martial  if  it  was  a  violation  of  a  noncapital  offense  under  the  law  of  the  State  where  the 
military  installation  was  located.  This  is  possible  because  the  Act  adopts  the  criminal  law  of  the  state  wherein 
the  military  installation  is  located  and  applies  it  as  though  it  were  federal  law.  The  text  of  the  Act  is  as  follows: 

Whoever  within  or  upon  any  of  the  places  now  existing  or  hereafter  reserved  or  acquired  as  provided  in 
section  7  of  this  title,  is  guilty  of  any  act  or  omission  which,  although  not  made  punishable  by  any  enactment 
of  Congress,  would  be  punishable  if  committed  or  omitted  within  the  jurisdiction  of  the  State,  Territory. 
Possession,  or  District  in  which  such  place  is  situated,  by  the  laws  thereof  in  force  at  the  time  of  such  act  or 
omission,  shall  be  guilty  of  a  like  offense  and  subject  to  a  like  punishment. 

(5)  Limitations  on  Article  134. 

(a)  Preemption  doctrine.  The  preemption  doctrine  prohibits  application  of  Article  134  to  conduct 
covered  by  Articles  80  through  132.  For  example,  larceny  is  covered  in  Article  121.  and  if  an  element  of  that 
offense  is  lacking — for  example,  intent — there  can  be  no  larceny  or  larceny-type  offense,  either  under  Article 
121  or,  because  of  preemption,  under  Article  134.  Article  134  cannot  be  u.sed  to  create  a  new  kind  of  larceny 
offense,  one  without  the  required  intent,  where  Congress  has  already  set  the  minimum  requirements  for  such  an 
offense  in  Article  121, 

(b)  Capital  offense.  A  capital  offense  may  not  be  tried  under  Article  134. 

(6)  Drafting  specifications  for  Article  134  offenses. 

(a)  In  general.  A  specification  alleging  a  violation  of  Article  1 34  need  not  expressly  allege  that 
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the  conduct  was  “a  disorder  or  neglect,’’  that  it  was  “of  a  nature  to  bring  discredit  upon  the  armed  forces,’’  or 
that  it  constituted  "a  crime  or  offense  not  capital.’’  The  same  conduct  may  constitute  a  disorder  or  neglect  to 
the  prejudice  of  good  order  and  discipline  in  the  armed  forces  and  at  the  same  time  be  of  a  nature  to  bring 
discredit  upon  the  armed  forces. 

(b)  Specifications  under  clause  3.  When  alleging  a  clause  3  violation,  each  element  of  the  federal 
or  assimilated  statute  must  be  alleged  expressly  or  by  necessary  implication.  In  addition,  the  federal  or  assimilated 
statute  should  be  identified. 

(c)  Specifications  for  clause  I  or  2  offenses  not  listed.  If  conduct  by  an  accused  does  not  fall 
under  any  of  the  listed  offenses  for  violations  of  Article  134  in  this  Manual  (paragraphs  61  through  1 13  of  this 
Part)  a  specification  not  listed  in  this  Manual  may  be  used  to  allege  the  offense. 

61.  Article  134  (Abusing  public  animal) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  wrongfully  abused  a  certain  public  animal;  and 
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(2)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  A  public  animal  is  any  animal  owned  or  used  by  the  United  States;  any  animal  owned  or 
used  by  a  local  or  State  government  in  the  United  States,  its  territories  or  possessions;  or  any  wild  animal  located 
on  any  public  lands  in  the  United  States,  its  territories  or  possessions.  This  would  include,  for  example,  drug 
detector  dogs  used  by  the  government. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Confinement  for  3  months  and  forfeiture  of  two-thirds  pay  per  month  for  3  months. 

f.  Sample  specification. 


In  that _ (personal  jurisdiction  data),  did  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ ,  wrongfully  (kick  a  public  drug  detector  dog  in  the 

nose)  ( _ ). 
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62.  Article  134  (Adultery) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  wrongfully  had  sexual  intercourse  with  a  certain  person; 

(2)  That,  at  the  time,  the  accused  or  the  other  person  was  married  to  someone  else;  and 


(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 


c.  Explanation.  Adultery  is  not  a  lesser  included  offense  of  rape. 

d.  Lesser  included  offense.  Article  80 — attempts 


e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  1  year. 


f.  Sample  specification. 


In  that 


_ (personal  jurisdiction  data),  (a  married  man/a  married  woman  i,  did,  (at/on 

board — location)  (subject-matter  jurisdiction  data,  if  required),  on  or  about _ 19 _ ,  wrongfully 


have  sexual  intercourse  with 


.,  a  (married)  (woman/man)  not  (his  wife)  (her  husband). 
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63.  Article  134  (Assault— indecent) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

( 1 )  That  the  accused  assaulted  a  certain  person  not  the  sptjuse  of  the  accused  in  a  certain  manner; 

(2)  That  the  acts  were  done  with  the  intent  to  gratify  the  lust  or  sexual  desires  of  the  accused;  and 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  go(xl  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  E.xplanation.  See  paragraph  54c  for  a  discussion  of  assault.  Specific  intent  is  an  element  of  this  offense. 
For  a  definition  of  ‘‘indecent”,  .see  paragraph  90c. 

d.  Lesser  included  offenses. 

(1)  Article  1 28 — assault  consummated  by  a  battery;  assault 

(2)  Article  1 34 — indecent  acts 

(3)  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  5  years. 

f.  Sample  specijication. 

In  that - (personal  jurisdiction  data),  did  (at/on  board — location),  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ I9 _ _  commit  an  indecent  assault  upon _ 

a  person  not  his/her  wife/husband  by - with  intent  to  gratify  his/her  (lust)  (sexual  desires). 

64.  Article  134  (Assault— with  intent  to  commit  murder,  voluntary  manslaughter,  rape,  robbery, 
sodomy,  arson,  burglary,  or  housebreaking) 

a.  Te.xt.  See  paragraph  60. 

b.  Elements. 

( 1 )  That  the  accused  assaulted  a  certain  person; 

(2)  That,  at  the  time  of  the  assault,  the  accu.sed  intended  to  kill  (as  required  for  murder  or  voluntary 
manslaughter)  or  intended  to  commit  rape,  robbery,  sodomy,  arson,  burglary,  or  housebreaking;  and 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  E.xplanation . 

{\)  In  general.  An  assault  with  intent  to  commit  any  of  the  offenses  mentioned  above  is  not  necessarily 
the  equivalent  of  an  attempt  to  commit  the  intended  offense,  for  an  assault  can  be  committed  with  intent  to 
commit  an  offense  without  achieving  that  proximity  to  consummation  of  an  intended  offense  which  is  essential 
to  an  attempt.  See  paragraph  4. 

(2)  Assault  with  intent  to  murder.  Assault  with  intent  to  commit  murder  is  assault  with  specific  intent 
to  kill.  Actual  infliction  of  injury  is  not  necessary.  To  constitute  an  assault  with  intent  to  murder  with  a  firearm, 
it  is  not  necessary  that  the  weapon  be  discharged.  When  the  intent  to  kill  exists,  the  fact  that  for  some  unknown 
reason  the  actual  consummation  of  the  murder  by  the  means  employed  is  impossible  is  not  a  defense  if  the  means 
are  apparently  adapted  to  the  end  in  view.  The  intent  to  kill  need  not  be  directed  against  the  person  assaulted  if 
the  assault  is  committed  with  intent  to  kill  some  person.  For  example,  if  a  person,  intending  to  kill  Jones,  shwts 
Smith,  mistaking  Smith  for  Jones,  that  person  is  guilty  of  assaulting  Smith  with  intent  to  murder.  If  a  person 
fires  into  a  group  with  intent  to  kill  anyone  in  the  group,  that  person  is  guilty  of  an  assault  with  intent  to  murder 
each  member  of  the  group. 

(3)  Assault  with  intent  to  commit  voluntary  manslaughter.  Assault  with  intent  ti>  commit  voluntary 
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manslaughter  is  an  assault  committed  with  a  specific  intent  lo  kill  under  such  circumstances  that,  if  death  resulted 
therefrom,  the  offense  of  voluntary  manslaughter  would  have  been  committed.  There  can  be  no  assault  with 
intent  to  commit  involuntary  manslaughter,  for  it  is  not  a  crime  capable  of  being  intentionally  committed. 

(4)  Assault  with  intent  to  commit  rape.  In  assault  with  intent  to  commit  rape,  the  accused  must  have 
intended  to  overcome  any  resistance  by  force,  and  to  complete  the  offense.  Any  lesser  intent  will  not  suffice. 
No  actual  touching  is  necessary,  but  indecent  advances  and  importunities,  however  earnest,  not  accompanied 
by  such  an  intent,  do  not  constitute  this  offense,  nor  do  mere  preparations  to  rape  not  amounting  to  an  assault. 
Once  an  assault  with  intent  to  commit  rape  is  made,  it  is  no  defense  that  the  accused  voluntarily  de¬ 
sisted. 

(5)  Assault  with  intent  to  rob.  For  assault  with  intent  to  rob,  the  fact  that  the  accused  intended  to  take 
money  and  that  the  person  the  accused  intended  to  rob  had  none  is  not  a  defense. 

(6)  Assault  with  intent  to  commit  sodomy.  Assault  with  intent  to  commit  sodomy  is  an  assault  against 
a  human  being  and  must  be  committed  with  a  specific  intent  to  commit  sodomy.  Any  lesser  intent,  or  different 
intent,  will  not  suffice. 

d.  Lesser  included  offenses. 

( 1 )  Assault  with  intent  to  murder. 

(a)  Article  128 — assault;  assault  consummated  by  a  battery;  assault  with  a  dangerous  weapon; 
assault  intentionally  inflicting  grievous  bodily  harm 

(b)  Article  1 34 — assault  with  intent  to  commit  voluntary  manslaughter;  willful  or  careless  discharge 

of  a  firearm 

(2)  Assault  with  intent  to  commit  voluntary  manslaughter. 

(a)  Article  128 — assault;  assault  consummated  by  a  battery;  assault  with  a  dangerous  weapon; 
assault  intentionally  inflicting  grievous  bodily  harm 

(b)  Article  1 34 — willful  or  careless  discharge  of  a  firearm 

(3)  Assault  with  intent  to  commit  rape  or  sodomy. 

(a)  Article  128 — assault;  assault  consummated  by  a  battery;  assault  with  a  dangerous  weapon 

(b)  Article  134 — indecent  assault 

(4)  Assault  with  intent  to  commit  burglary. 

(a)  Article  128 — assault;  assault  consummated  by  a  battery;  assault  with  a  dangerous  weapon 

(b)  Article  1 34 — assault  with  intent  to  commit  housebreaking 

(5)  Assault  with  intent  to  commit  robbery,  arson,  or  housebreaking.  Article  128 — 
assault;  assault  consummated  by  a  battery;  assault  with  a  dangerous  weapon 

e.  Maximum  punishment. 

(1)  Assault  with  intent  to  commit  murder  or  rape.  Dishonorable  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  20  years. 

(2)  Assault  with  intent  to  commit  voluntary  manslaughter,  robbery,  sodomy,  arson,  or  burglary. 
Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  10  years. 

(3)  Assault  with  intent  to  commit  housebreaking.  Dishonorable  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  5  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ ,  with  intent  to  commit  (murder)  (voluntary  man- 
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slaughter)  (rape)  (robbery)  (sodomy)  (arson)  (burglary)  (housebreaking),  commit  an  assault  upon _ 

by - 

65.  Article  134  (Bigamy) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  had  a  living  lawful  spouse: 

(2)  That  while  having  such  spouse  the  accused  wrongfully  married  another  person;  and 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  Bigamy  is  contracting  another  marriage  by  one  who  already  has  a  living  lawful  spouse.  If 
a  prior  marriage  was  void,  it  will  have  created  no  status  of  "lawful  spouse."  However,  if  it  was  only  voidable 
and  has  not  been  voided  by  a  competent  court,  this  is  no  defense.  A  belief  that  a  prior  marriage  has  been 
terminated  by  divorce,  death  of  the  other  spouse,  or  otherwise,  constitutes  a  defense  only  if  the  belief  was 
reasonable.  See  R.C.M.  915(/)(1). 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  2  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  at _ (subject-matter  jurisdic¬ 
tion  data,  if  required),  on  or  about  - 19 _ _  wrongfully  marry - having 

at  the  time  of  his/her  said  marriage  to _ a  lawful  wife/husband  then  living,  to  wit: _ 

66.  Article  134  (Bribery  and  graft) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  Asking,  accepting,  or  receiving. 

(a)  That  the  accused  wrongfully  asked,  accepted,  or  received  a  thing  of  value  from  a  certain  person 
or  organization; 

(b)  That  the  accused  then  occupied  a  certain  official  position  or  had  certain  official  duties; 

(c)  That  the  accused  asked,  accepted,  or  received  this  thing  of  value  (with  the  intent  to  have  the 
accused's  decision  or  action  influenced  with  respect  to  a  certain  matter)*  (as  compensation  for  or  in  recognition 
of  services  rendered,  to  be  rendered,  or  both,  by  the  accused  in  relation  to  a  certain  matter)**; 

(d)  That  this  certain  matter  was  an  official  matter  in  which  the  United  States  was  and  is  interested; 
and 

(e)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

[  *Note:  This  element  is  required  for  bribery.) 

(♦♦Note:  This  element  is  required  for  graft.) 

(2)  Promising,  offering,  or  giving.  .r 

(a)  That  the  accused  wrongfully  promised,  offered,  or  gave  a  thing  of  value  to  a  certain  person; 

(b)  That  this  person  then  occupied  a  certain  official  position  or  had  certain  official  duties; 
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(c)  That  this  thing  of  value  was  promised,  offered,  or  given  (with  the  intent  to  influence  the 
decision  or  action  of  this  person)*  (as  compensation  for  or  in  recognition  of  services  rendered,  to  be  rendered, 
or  both,  by  this  person  in  relation  to  a  certain  matter)**; 

(d)  That  this  matter  was  an  official  matter  in  which  the  United  States  was  and  is  interested;  and 

(e)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  ol  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

[  *Note;  This  element  is  required  for  bribery.] 

|**Note:  This  element  is  required  for  graft.) 

c.  Explanation.  Bribery  requires  an  intent  to  influence  or  be  influenced  in  an  official  matter;  graft  does  not. 
Graft  involves  compensation  for  services  performed  in  an  official  matter  when  no  compensation  is  due. 

d.  Lesser  included  offenses. 

i\)  Bribery.  Article  134 — graft 

(2)  Bribery  and  graft.  Article  80 — attempts 

e.  Maximum  punishment. 

(1)  Bribery.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  5  years. 

(2)  Graft.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  3  years. 

f.  Sample  specifications. 

([)  Asking,  accepting,  or  receiving. 

In  that _ (personal  jurisdiction  data),  being  at  the  time  (a  contracting  officer  for _ ) 

(the  personnel  officer  of _ )  (  _ ),  did  at/on  board — location)  (subject-matter 

jurisdiction  data,  if  required),  on  or  about  - 19 _ _  wrongfully  (ask)  (accept)  (receive)  from 

_ _  (a  contracting  company)  engaged  in  - (  - ),  (the  sum  of 

$ _ )  ( _ _  of  a  value  of  (about)  $ _ _ ]( _ ),  (with  intent  to  have 

his/her  (decision)  (action)  influenced  with  respect  to*]  ((as  compensation  for)  (in  recognition  of)  service  (rendered) 

(to  be  rendered)  (rendered  and  to  be  rendered)  by  him/her  the  said _ in  relation  to**|  an  official 

matter  in  which  the  United  States  was  and  is  interested,  to  wit:  (the  purchasing  of  military  supplies  from - ) 

(the  transfer  of _ to  duty  with - )  ( - ). 

(  *Note:  This  language  should  be  used  to  allege  bribery.) 

[**Note:  This  language  should  be  used  to  allege  graft.) 

(2)  Promising,  offering,  or  giving. 

In  that _ (personal  jurisdiction  data),  did  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 - -  wrongfully  (promise)  (offer)  (give)  to - , 

(his/her  commanding  officer)  (the  claims  officer  of  - )  (  - ), 

(the  sum  of  $ _ )  [ _ of  a  value  of  (about)  $ - ]  ( - (with 

intent  to  influence  the  (decision)  (action)  of  the  said _ with  respect  to*)  )(as  compensation  for) 

(in  recognition  oO  services  (rendered)  (to  be  rendered)  (rendered  and  to  be  rendered)  by  the  said - 

in  relation  to**)  an  official  matter  in  which  the  United  States  was  and  is  interested,  to  wit:  (the  granting  of  leave 

to _ )  (the  processing  of  a  claim  against  the  United  States  in  favor  of - ) 

( - ). 

[  *Note:  This  language  should  be  used  to  allege  bribery.) 

(**Note:  This  language  should  be  used  to  allege  graft.) 

67.  Article  134  (Burning  with  intent  to  defraud) 

a.  Text.  See  paragraph  60. 
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b.  Elements. 

(1)  That  the  accused  willfully  and  maliciously  burned  or  set  fire  to  certain  property  owned  by  a  certain 
person  or  organization; 

(2)  That  such  burning  or  setting  on  fire  was  with  the  intent  to  defraud  a  certain  person  or  organization; 
and 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  gixKl  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  See  paragraph  49c(14)  for  a  discussion  of  “intent  to  defraud." 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  10  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  willfully  and  maliciously  (bum)  (set  fire  to)  (a 

dwelling)  (a  bam)  (an  automobile),  the  property  of _ with  intent  to  defraud  (the  insurer  thereof. 

to  wit; _ )  ( _ ). 

68.  Article  134  (Check,  worthless,  making  and  uttering— by  dishonorably  failing  to  maintain  funds) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

( 1 )  That  the  accused  made  and  uttered  a  certain  check; 

(2)  That  the  check  was  made  and  uttered  for  the  purchase  of  a  certain  thing,  in  payment  of  a  debt,  or 
for  a  certain  purpose; 

(3)  That  the  accused  subsequently  failed  to  place  or  maintain  sufficient  funds  in  or  credit  with  the 
drawee  bank  for  payment  of  the  check  in  full  upon  its  presentment  for  payment; 

(4)  That  this  failure  was  dishonorable;  and 

(5)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  This  offense  differs  from  an  Article  123a  offense  (paragraph  49)  in  that  there  need  be  no 
intent  to  defraud  or  deceive  at  the  time  of  making,  drawing,  uttering,  or  delivery,  and  that  the  accused  need  not 
know  at  that  time  that  the  accused  did  not  or  would  not  have  sufficient  funds  for  payment.  The  gist  of  the  offense 
lies  in  the  conduct  of  the  accused  after  uttering  the  instrument.  Mere  negligence  in  maintaining  one’s  bank 
balance  is  insufficient  for  this  offense,  for  the  accused’s  conduct  must  reflect  bad  faith  or  gross  indifference  in 
this  regard.  As  in  the  offense  of  dishonorable  failure  to  pay  debts  {see  paragraph  71),  dishonorable  conduct  of 
the  accused  is  necessary,  and  the  other  principles  discussed  in  paragraph  71  also  apply  here. 

d.  Lesser  included  offenses.  None. 

e.  Maximum  punishment.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 


6  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  make  and  utter  to _ a  certain  check, 

in  words  and  figures  as  follows,  to  wit; _ _  (for  the  purcha,se  of _ )  (in  payment 

of  a  debt)  (for  the  purpose  of _ ),  and  did  thereafter  dishonorably  fail  to  (place)  (maintain) 

sufficient  funds  in  the _ Bank  for  payment  of  such  check  in  full  upon  its  presentment  for  payment. 
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69.  Article  134  (Cohabitation,  wrongful) 

a.  Texi.  See  paragraph  60. 

b.  Elements. 

(1)  That,  during  a  certain  period  of  time,  the  accused  and  another  person  openly  and  publicly  lived 
together  as  husband  and  wife,  holding  themselves  out  as  such; 

(2)  That  the  other  person  was  not  the  spouse  of  the  accused; 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  This  offense  differs  from  adultery  (see  paragraph  62)  in  that  it  is  not  necessary  to  prove 
that  one  of  the  partners  was  married  or  that  sexual  intercourse  took  place.  Public  knowledge  of  the  wrongfulness 
of  the  relationship  is  not  required,  but  the  partners  must  behave  in  a  manner,  as  exhibited  by  conduct  or  language, 
that  leads  others  to  believe  that  a  marital  relationship  exists. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Confinement  for  4  months  and  forfeiture  of  two-thirds  pay  per  month  for  4  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  from  about _ 19 - -  to  about  19 - ,  wrongfully  cohabit  with 

_ ,  (a  woman  not  his  wife)  (a  man  not  her  husband). 

70.  Article  134  (Correctional  custody— offenses  against) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  Escape  from  correctional  custody. 

(a)  That  the  accused  was  placed  in  correctional  custody  by  a  person  authorized  to  do  so; 

(b)  That,  while  in  such  correctional  custody,  the  accused  was  under  physical  restraint; 

(c)  That  the  accused  freed  himself  or  herself  from  the  physical  restraint  of  this  correctional  custody 
before  being  released  therefrom  by  proper  authority;  and 

(d)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

(2)  Breach  of  correctional  custody. 

(a)  That  the  accused  was  placed  in  correctional  custody  by  a  person  authorized  to  do  so; 

(b)  That,  while  in  correctional  custody,  a  certain  restraint  was  imposed  upon  the  accused; 

(c)  That  the  accused  went  beyond  the  limits  of  the  restraint  imposed  before  having  been  released 
from  the  correctional  custody  or  relieved  of  the  restraint  by  proper  authority;  and 

(d)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  Escape  from  correctional  custody.  Escape  from  correctional  custody  is  the  act  of  a  person  undergoing 
the  punishment  of  correctional  custody  pursuant  to  Article  15,  who,  before  being  set  at  liberty  by  proper  authority, 
casts  off  any  physical  restraint  imposed  by  the  custodian  or  by  the  place  or  conditions  of  custody. 

(2)  Breach  of  correctional  custody.  Breach  of  restraint  during  correctional  custody  is  the  act  of  a  person 
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undergoing  the  punishment  who,  in  the  absence  of  physical  restraint  imposed  by  a  custodian  or  by  the  place  or 
conditions  of  custody,  breaches  any  form  of  restraint  imposed  during  this  periixi. 

(31  Authority  to  impose  correctionut  eustoilx  See  Part  V  concerning  who  may  impose  correctional 
custody.  Whether  the  status  of  a  person  authorized  that  person  to  impose  correctional  custody  is  a  question  of 
law  to  be  decided  by  the  military  judge.  Whether  the  person  who  imposed  correctional  custody  had  such  a  status 
is  a  question  of  fact  to  be  decided  by  the  factfinder 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment. 

(1)  Escape  from  correctional  custody.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  1  year. 

(2)  Breach  of  correctional  custody.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  6  months. 

f.  Sample  specifications. 

(1)  Escape  from  correctional  custody. 

In  that _ (personal  jurisdiction  data),  while  undergoing  the  punishment  of  correctional 

custody  imposed  by  a  person  authorized  to  do  so,  did,  (at/on  board — kKation).  on  or  about _ 

19 _ ,  escape  from  correctional  custody. 

(2)  Breach  of  correctional  custody. 

In  that _ (personal  jurisdiction  data),  while  duly  undergoing  the  punishment  of  correc¬ 
tional  custody  imposed  by  a  person  authorized  to  do  so,  did,  (at/on  board — location),  on  or  about _ 

19 _ _  breach  the  restraint  imposed  thereunder  by _ 

71.  Article  134  (Debt,  dishonorably  failing  to  pay) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  ITtat  the  accused  was  indebted  to  a  certain  person  or  entity  in  a  certain  sum. 

(2)  That  this  debt  became  due  and  payable  on  or  about  a  certain  date; 

(3)  That  while  the  debt  was  still  due  and  payable  the  accused  dishonorably  failed  to  pay  this  debt;  and 

(4)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  gcKxl  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  More  than  negligence  in  nonpayment  is  necessary.  The  failure  to  pay  must  be  characterized 

by  deceit,  evasion,  false  promises,  or  other  distinctly  culpable  circumstances  indicating  a  deliberate  nonpayment 
or  grossly  indifferent  attitude  toward  one's  just  obligations.  For  a  debt  to  form  the  basis  of  this  offense,  the 
accused  must  not  have  had  a  defense,  or  an  equivalent  offset  or  counterclaim,  either  in  fact  or  according  to  the 
accused’s  belief,  at  the  time  alleged.  The  offense  should  not  be  charged  if  there  was  a  genuine  dispute  between 
the  parties  as  to  the  facts  or  law  relating  to  the  debt  which  would  affect  the  obligation  of  the  accused  to  pay . 
The  offense  is  not  committed  if  the  creditor  or  creditors  involved  are  satisfied  with  the  conduct  of  the  debtor 

with  respect  to  payment.  The  length  of  the  period  of  nonpayment  and  any  denial  of  indebtedness  which  the 

accused  may  have  made  may  tend  to  prove  that  the  accused’s  conduct  was  dishonorable,  but  the  court-martial 
may  convict  only  if  it  finds  from  all  of  the  evidence  that  the  conduct  was  in  fact  dishonorable. 

d.  Lesser  included  offenses.  None 

e.  Maximum  punishment.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 
6  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  being  indebted  to _ in  the  sum  of 
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$ _ for _ _  which  amount  became  due  and  payable  (on)  (about)  (on  or  about) _ 

19 _ _  did  (at/on  board — location)  (subject-matter  jurisdiction  data,  if  required),  from _ 19 _ , 

to _ 19 _ _  dishonorably  fail  to  pay  said  debt. 

72.  Article  134  (Disloyal  statements) 

a.  Text.  See  paragraph  60. 


.--.V' 


b.  Elements. 

( 1 )  That  the  accused  made  a  certain  statement; 


(2)  That  the  statement  was  communicated  to  another  person; 

(3)  That  the  statement  was  disloyal  to  the  United  States; 


(4)  That  the  statement  was  made  with  the  intent  to  promote  disloyalty  or  disaffection  toward  the  United 
States  by  any  member  of  the  armed  forces  or  to  interfere  with  or  impair  the  loyalty  to  the  United  States  or  good 
order  and  discipline  of  any  member  of  the  armed  forces;  and 

(5)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  Certain  disloyal  statements  by  military  personnel  may  not  constitute  an  offense  under  18 
U.S.C.  §§  2385,  2387,  and  2388,  but  may.  under  the  circumstances,  be  punishable  under  this  article.  Examples 
include  praising  the  enemy,  attacking  the  war  aims  of  the  United  States,  or  denouncing  our  form  of  government 
with  the  intent  to  promote  disloyalty  or  disaffection  among  members  of  the  armed  services.  A  declaration  of 
personal  belief  can  amount  to  a  disloyal  statement  if  it  disavows  allegiance  owed  to  the  United  States  by  the 
declarant.  The  disloyalty  involved  for  this  offense  must  be  to  the  United  States  as  a  political  entity  and  not 
merely  to  a  department  or  other  agency  that  is  a  part  of  its  administration. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  3  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about _ 

19 _ _  with  intent  to  (promote  (disloyalty)  (disaffection)  (disloyalty  and  disaffection)]  [(interfere  with) 

"impair)  the  (loyalty)  (good  order  and  discipline)]  of  any  member  of  the  armed  forces  of  the  United  States 

communicate  to _ _  the  following  statement,  to  wit:  “ _ ,”  or  words  to  that  effect, 

which  statement  was  disloyal  to  the  United  States. 

73.  Article  134  (Disorderly  conduct,  drunkenness) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  was  drunk,  disorderly,  or  drunk  and  disorderly  on  board  ship  or  in  some  other 
place;  and 

(2)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 


p  .. 


(1)  Drunkenness.  See  paragraph  35c(3)  for  a  discussion  of  intoxication. 

(2)  Disorderly.  Disorderly  conduct  is  conduct  of  such  a  nature  as  to  affect  the  peace  and  quiet  of 
persons  who  may  witness  it  and  who  may  be  disturbed  or  provoked  to  resentment  thereby.  It  includes  conduct 
that  endangers  public  morals  or  outrages  public  decency  and  any  disturbance  of  a  contentious  or  turbulent 
character. 
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(3)  Service  discrediting.  Unlike  most  oU'enscs  under  Artiele  1 34.  ‘eonduet  ol  a  nature  to  bring  discredit 
upon  the  armed  forces”  must  be  included  in  the  specification  and  proved  in  order  to  authorize  the  higher  maximum 
punishment  when  the  offense  is  service  discrediting. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment . 

(1)  Disorderly  conduct. 

(a)  Under  .such  circumstances  as  to  hrin^^  discredit  upon  the  military  service.  Confinement  for  4 
months  and  forfeiture  of  two-thirds  pay  per  month  for  4  months. 

(b)  Other  cases.  Confinement  for  1  month  and  forfeiture  of  two-thirds  pay  per  month  for  1  month. 

(2)  Drunkenness . 

(a)  Aboard  ship  or  under  such  circumstances  as  to  bring  discredit  upon  the  militarv  service. 
Confinement  for  3  months  and  forfeiture  of  two-thirds  pay  per  month  for  3  months. 

(b)  Other  cases.  Confinement  for  1  month  and  forfeiture  of  two-thirds  pay  per  month  for  1  month. 

(3)  Drunk  and  disorderly. 

(a)  Aboard  ship.  Bad-conduct  di.scharge.  forfeiture  of  all  pay  and  allowances,  and  confinement 

for  6  months. 

(b)  Under  such  circumstances  as  to  bring  discredit  upon  the  military  service.  Confinement  for  6 
months  and  forfeiture  of  two-thirds  pay  per  month  for  6  months. 

(c)  Other  cases.  Confinement  for  3  months  and  forfeiture  of  two-thirds  pay  per  month  for  3 

months. 

f.  Sample  specification. 

In  that - (personal  jurisdiction  data),  was,  (ation  board — location)  (subject-matter  ju¬ 
risdiction  data,  if  required),  on  or  about _ 19 _ _  (drunk)  (disorderly)  (drunk  and  disorderly)  [which 

conduct  was  of  a  nature  to  bring  discredit  upon  the  armed  forces). 

74.  Article  134  (Drinking  liquor  with  prisoner) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

( 1 )  That  the  accused  was  a  sentinel  or  in  another  assignment  in  charge  of  a  prisoner; 

(2)  That,  while  in  such  capacity,  the  accused  unlawfully  drank  intoxicating  liquor  with  a  prisoner; 

(3)  That  the  prisoner  was  under  the  charge  of  the  accused; 

(4)  That  the  accused  knew  that  the  prisoner  was  a  prisoner  under  the  accused's  charge;  and 

(5)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  Prisoner.  A  “prisoner”  is  a  person  who  is  in  confinement  or  custody  imposed  under  R.C.M.  302, 
304,  or  305,  or  under  .sentence  of  a  court-martial  who  has  not  been  set  free  by  proper  authority. 

(2)  Liquor.  For  the  puiposes  of  this  offense,  “liquor”  includes  any  alcoholic  beverage. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Confinement  for  3  months  and  forfeiture  of  two-thirds  pay  per  month  for  3  months. 

f.  Sample  specification. 

In  that  - (personal  jurisdiction  data),  a  (sentinel)  (  _ )  in  charge  of 
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prisoners,  did,  (at/on  board — location),  on  or  about _ 19 - -  unlawfully  drink  intoxicating  liquor 

with _ _  a  prisoner  under  his/her  charge. 

75.  Article  134  (Drunk  prisoner) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  was  a  prisoner; 

(2)  That  while  in  such  status  the  accused  was  found  drunk;  and 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  Prisoner.  See  paragraph  74c(l). 

(2)  Drunk.  See  paragraph  35c(3)  for  a  discussion  of  intoxication. 

d.  Lesser  included  offenses.  None. 

e.  Maximum  punishment.  Confinement  for  3  months  and  forfeiture  of  two-thirds  pay  per  month  for  3  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  a  prisoner,  was  (at/on  board — location),  on  or 

about _ 19 _ _  ,  found  drunk. 

76.  Article  134  (Drunkenness— incapacitation  for  performance  of  duties  through  prior  wrongful 
indulgence  In  intoxicating  liquor  or  any  drug) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  had  certain  duties  to  perform; 

(2)  That  the  accused  was  incapacitated  for  the  groper  performance  of  such  duties; 

(3)  That  such  incapacitation  was  the  result  of  previous  wrongful  indulgence  in  intoxicating  liquor  or 
any  drug;  and 

(4)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  of  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  Liquor.  See  paragraph  74c(2). 

(2)  Incapacitated.  Incapacitated  means  unfit  or  unable  to  perform  properly.  A  person  is  “unfit”  to 
perform  duties  if  at  the  time  the  duties  are  to  commence,  the  person  is  drunk,  even  though  physically  able  to 
perform  the  duties.  Illness  resulting  from  previous  overindulgence  is  an  example  of  being  “unable”  to  perform 
duties.  For  a  discussion  of  “drunk”  see  paragraph  35c(3). 

(3)  Affirmative  defense.  The  accused’s  lack  of  knowledge  of  the  duties  assigned  is  an  affirmative  defense 
to  this  offense. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Confinement  for  3  months  and  forfeiture  of  two-thirds  pay  per  month  for  3  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  was,  (at/on  board — location),  on  or  about _ 
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19 _ _  as  a  result  of  wrongful  previous  overindulgence  in  intoxicating  liquor  or  drugs,  incapacitated  for  the 

proper  performance  of  his/her  duties. 

77.  Article  134  (False  or  unauthorized  pass  offenses) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  Wrongful  making,  altering,  counterfeiting,  or  tampering  with  a  military  or  official  pass,  permit, 
discharge  certificate,  or  identification  card. 

(a)  That  the  accused  wrongfully  and  falsely  made,  altered,  counterfeited,  or  tampered  with  a 
certain  military  or  official  pass,  permit,  discharge  certificate,  or  identification  card;  and 

(b)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

(2)  Wrongful  sale,  gift,  loan,  or  disposition  of  a  military  or  official  pass,  permit,  discharge  certificate, 
or  identification  card. 

(a)  That  the  accused  wrongfully  sold,  gave,  loaned,  or  disposed  of  a  certain  military  or  official 
pass,  permit,  discharge  certificate,  or  identification  card; 

(b)  That  the  pass,  permit,  discharge  certificate,  or  identification  card  was  false  or  unauthorized; 

(c)  That  the  accused  then  knew  that  the  pass,  permit,  discharge  certificate,  or  identification  card 
was  false  or  unauthorized;  and 

(d)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

(3)  Wrongful  use  or  possession  of  a  false  or  unauthorized  military  or  official  pass,  permit,  discharge 
certificate,  or  identification  card, 

(a)  That  the  accused  wrongfully  used  or  possessed  a  certain  military  or  official  pass,  permit, 
discharge  certificate,  or  identification  card; 

(b)  That  the  pass,  permit,  discharge  certificate,  or  identification  card  was  false  or  unauthorized; 

(c)  That  the  accused  then  knew  that  the  pass,  permit,  discharge  certificate,  or  identification  card 
was  false  or  unauthorized;  and 

(d)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

[Note:  When  there  is  intent  to  defraud  or  deceive,  add  the  following  element  after  (c)  above;  That  the  accused 
used  or  possessed  the  pass,  permit,  discharge  certificate,  or  identification  card  with  an  intent  to  defraud  or  deceive.] 

c.  Explanation, 

(1)  /n  general.  “Military  or  offi  ;ial  pass,  permit,  discharge  certificate,  or  identification  card”  includes, 
as  well  as  the  more  usual  forms  of  these  documents,  all  documents  issued  by  any  governmental  agency  for  the 
purpose  of  identification  and  copies  thereof. 

(2)  Intent  to  defraud  or  deceive.  See  paragraph  49c(l4)  and  (15). 

d.  Lesser  included  offenses. 

(1)  Wrongful  use  or  possession  of  false  or  unauthorized  military  or  official  pass,  permit,  discharge 
certificate,  or  identification  card,  with  the  intent  to  defraud  or  deceive.  Article  134 — same  offenses,  except 
without  the  intent  to  defraud  or  deceive 

(2)  All  false  or  unauthorized  pass  offenses.  Article  80 — attempts 

e.  Maximum  punishment. 
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( 1 )  Possessiiin  or  usintf  with  intent  to  defraud  or  deceive,  or  making,  alterini;.  counterfeiting,  turnpenny 
with,  or  .selling.  Dishonorable  discharge,  forfeiture  of  ail  pay  and  allowances,  and  confinement  for  3  years. 

(2)  All  other  case.s.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 

6  months. 

f.  Sample  .specifications. 

(1)  Wroitjiful  making,  altering,  counterfeiting,  or  tampering  with  military  or  official  pass,  permit, 
discharge  certificate,  or  identification  card. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ ,  wrongfully  and  falsely  (make)  (forge)  (alter  by 

_ )  (counterfeit)  (tamper  with  by _ )  (a  certain  instrument  purporting  to  be)  (a) 

(an)  (another's)  (naval)  (military)  (official)  (pass)  (permit)  (discharge  certificate)  (identification  card) 
(  _ )  in  words  and  figures  as  follows: _ 

(2)  Wrongful  sale.  gift.  loan,  or  disposition  of  a  military  or  official  pass,  permit,  discharge  certificate, 
or  identification  card. 

in  that _ (personal  jurisdiction  data),  did,  (al/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about  _ 19 _ _  ,  wrongfully  (sell  to  _ )  (give  to 

_ )  (loan  to _ )  (dispose  of  by _ )  (a  certain  instrument  purporting 

to  be)  (a)  (an)  (another’s)  (naval)  (military)  (official)  (pass)  (permit)  (discharge  certificate)  (identification  card) 

( _ )  in  words  and  figures  as  follows: _ he/she,  the  said _ then 

well  knowing  the  same  to  be  (false)  (unauthorized). 

(3)  Wrongful  use  or  possession  of  a  fal.se  or  unauthorized  military  or  official  pass,  permit,  discharge 
certificate,  or  identification  card. 

In  that _ (personal  jurisdiction  data),  did  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  wrongfully  (use)  (possess)  [with  intent  to  (defraud) 

(deceive)l  (a  certain  instrument  purporting  to  be)  (a)  (an)  (another’s)  (naval)  (military)  (official)  (pass)  (permit) 

(discharge  certificate)  (identification  card)  (  _ ),  he/she,  the  said - then  well 

knowing  the  same  to  be  (false)  (unauthorized). 

78.  Article  134  (False  pretenses,  obtaining  services  under) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  wrongfully  obtained  certain  services; 

(2)  That  the  obtaining  was  done  by  using  false  pretenses; 

(3)  That  the  accused  then  knew  of  the  falsity  of  the  pretenses; 

(4)  That  the  obtaining  was  with  intent  to  defraud; 

(5)  That  the  services  were  of  a  certain  value;  and 

(6)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  This  offense  is  similar  to  the  offenses  of  larceny  and  wrongful  appropriation  by  false 
pretenses,  except  that  the  object  of  the  obtaining  is  services  (for  example,  telephone  service)  rather  than  money, 
personal  property,  or  articles  of  value  of  any  kind  as  under  Article  121 .  See  paragraph  46c.  See  paragraph  49c(  14) 
for  a  definition  of  "intent  to  defraud." 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Obtaining  services  under  false  pretenses. 
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(1)  Of  a  value  of  $100.00  or  le.ss.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  6  months. 

(2)  Of  a  value  of  more  than  $100.00.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  5  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  with  intent  to  defraud,  falsely  pretend  to _ 

that _ _  then  knowing  that  the  pretenses  were  false,  and  by  means  thereof  did  wrongfully  obtain 

from _ services,  of  a  value  of  (about)  S - to  wit: - 

79.  Article  134  (False  swearing) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  took  an  oath  or  equivalent; 

(2)  That  the  oath  or  equivalent  was  administered  to  the  accused  in  a  matter  in  which  such  oath  or 
equivalent  was  required  or  authorized  by  law; 

(3)  That  the  oath  or  equivalent  was  administered  by  a  person  having  having  authority  to  do  so; 

(4)  That  upon  this  oath  or  equivalent  the  accused  made  or  subscribed  a  certain  statement; 

(5)  That  the  statement  was  false; 

(6)  Thai  the  accused  did  not  then  believe  the  statement  to  be  true;  and 

(7)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  Nature  of  offense.  False  swearing  is  the  making  under  a  lawful  oath  or  equivalent  of  any  false 
statement,  oral  or  written,  not  believing  the  statement  to  be  true.  It  does  not  include  such  statements  made  in  a 
judicial  proceeding  or  course  of  justice,  as  these  are  under  Article  131,  perjury  (see  paragraph  57).  Unlike  a 
false  official  statement  under  Article  107  (see  paragraph  31)  there  is  no  requirement  that  the  statement  be  made 
with  an  intent  to  deceive  or  that  the  statement  be  official.  See  paragraphs  57c(  1 ).  c(2)(c),  and  c(2)(e)  concerning 
“judicial  proceeding  or  course  of  justice,”  proof  of  the  falsity,  and  the  belief  of  the  accused,  respectively. 

(2)  Oath.  See  Article  136  and  R.C.M.  807  as  to  the  authority  to  administer  oaths,  and  see  Section  IX 
of  Part  III  (Military  Rules  of  Evidence)  concerning  proof  of  the  signatures  of  persons  authorized  to  administer 
oaths.  An  oath  includes  an  affirmation  when  authorized  in  lieu  of  an  oath. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  3  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about  _ 19 _ _  (in  an  affidavit)  (in  _ ). 

wrongfully  and  unlawfully  (make)  (subscribe)  under  lawful  (oath)  (affirmation)  a  false  statement  in  substance 
as  follows; _ ,  which  statement  he/she  did  not  then  believe  to  be  true. 

80.  Article  134  (Firearm,  discharging— through  negligence) 

a.  Text.  See  paragraph  60. 

b.  Elements. 
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(1)  That  the  accused  discharged  a  firearm; 

(2)  That  such  discharge  was  caused  by  the  negligence  of  the  accused;  and 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  For  a  discussion  of  negligence,  see  paragraph  85c(2). 

d.  Lesser  included  offenses.  None 

e.  Maximum  punishment.  Confinement  for  3  months  and  forfeiture  of  two-thirds  pay  per  month  for  3  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  through  negligence,  discharge  a  (service  rifle) 

( _ )  in  the  (squadron)  (tent)  (barracks)  ( _ )  of - 

81.  Article  134  (Firearm,  discharging— willfully,  under  such  circumstances  as  to  endanger  human 
life) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  discharged  a  firearm; 

(2)  That  the  discharge  was  willful  and  wrongful; 

(3)  That  the  discharge  was  under  circumstances  such  as  to  endanger  human  life;  and 

(4)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  “Under  circumstances  such  as  to  endanger  human  life"  refers  to  a  reasonable  potentiality 
for  harm  to  human  beings  in  general.  The  test  is  not  whether  the  life  was  in  fact  endangered  but  whether, 
considering  the  circumstances  surrounding  the  wrongful  discharge  of  the  weapon,  the  act  was  unsafe  to  human 
life  in  general. 

d.  Lesser  included  offenses. 

(1)  Article  134 — firearm,  discharging — through  negligence 

(2)  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  1  year. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  wrongfully  and  willfully  discharge  a  firearm,  to 

wit: _ ,  (in  the  mess  hall  of _ )  ( _ ),  under  circumstances  such  as  to  endanger 

human  life. 

82.  Article  134  (Fleeing  scene  of  accident) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

( 1 )  Driver. 

(a)  That  the  accused  was  the  driver  of  a  vehicle; 

(b)  That  while  the  accused  was  driving  the  vehicle  was  involved  in  an  accident; 
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(c)  That  the  accused  knew  that  the  vehicle  had  been  in  an  accident; 

(d)  That  the  accused  left  the  scene  of  the  accident  without  [providing  assistance  to  the  victim  who 
had  been  struck  (and  injured)  by  the  said  vehicle]  (or)  (providing  identification); 

(e)  That  such  leaving  was  wrongful;  and 

(0  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

(2)  Senior  passenger. 

(a)  That  the  accused  was  a  passenger  in  a  vehicle  which  was  involved  in  an  accident; 

(b)  That  the  accused  knew  that  said  vehicle  had  been  in  an  accident; 

(c)  That  the  accused  was  the  superior  commissioned  or  noncommissioned  officer  of  the  driver, 
or  commander  of  the  vehicle,  and  wrongfully  and  unlawfully  ordered,  caused,  or  permitted  the  driver  to  leave 
the  scene  of  the  accident  without  [providing  assistance  to  the  victim  who  had  been  struck  (and  injured)  by  the 
said  vehicle]  (or)  [providing  identification);  and 

(d)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  Nature  of  offense.  This  offense  covers  “hit  and  run”  situations  where  there  is  damage  to  property 
other  than  the  driver’s  vehicle  or  injury  to  someone  other  than  the  driver  or  a  passenger  in  the  driver's  vehicle. 
It  also  covers  accidents  caused  by  the  accused,  even  if  the  accused's  vehicle  does  not  contact  other  people, 
vehicles,  or  property. 

(2)  Knowledge.  Actual  knowledge  that  an  accident  has  occurred  is  an  essential  element  of  this  offense. 
Actual  knowledge  may  be  proved  by  circumstantial  evidence. 

(3)  Passenger.  A  passenger  other  than  a  senior  passenger  may  also  be  liable  under  this  paragraph.  See 
paragraph  1  of  this  Part. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 
6  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  (the  driver  of)  (a  passenger  in*)  (the  senior  officer/ 

noncommissioned  officer  in)  ( _ in)  a  vehicle  at  the  time  of  an  accident  in  which  said  vehicle 

was  involved,  and  having  knowledge  of  said  accident,  did,  at _ (subject-matter  jurisdiction  data, 

if  required),  on  or  about  _ 19 _ (wrongfully  leave)  (by  _ _  assist 

the  driver  of  the  said  vehicle  in  wrongfully  leaving*)  (wrongfully  order,  cause,  or  permit  the  driver  to  leave) 

the  scene  of  the  accident  without  (providing  assistance  to _ _  who  had  been  struck  (and  injured) 

by  the  said  vehicle]  (making  his/her  (the  driver’s)  identity  known]. 

(*Note;  This  language  should  be  used  when  the  accused  was  a  passenger  and  is  charged  as  a  principal.  Sec 
paragraph  I  of  this  part  ] 

83.  Article  134  (Fraternization) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  was  a  commissioned  or  warrant  officer; 

(2)  That  the  accused  fraternized  on  terms  of  military  equality  with  one  or  more  certain  enlisted  member(.r) 
in  a  certain  manner; 

(3)  That  the  accused  then  knew  the  person(j)  to  be  (an)  enlisted  member!  vi; 
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(4)  That  such  fraternization  violated  the  custom  of  the  accused’s  service  that  officers  shall  not  fraternize 
with  enlisted  members  on  terms  of  military  equality;  and 

(5)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  /n  general.  The  gist  of  this  offense  is  a  violation  of  the  custom  of  the  armed  forces  against 
fraternization.  Not  all  contact  or  association  between  officers  and  enlisted  persons  is  an  offense.  Whether  the 
contact  or  association  in  question  is  an  offense  depends  on  the  surrounding  circumstances.  Factors  to  be  considered 
include  whether  the  conduct  has  compromised  the  chain  of  command,  resulted  in  the  appearance  of  partiality, 
or  otherwise  undermined  good  order,  discipline,  authority,  or  morale.  The  acts  and  circumstances  must  be  such 
as  to  lead  a  reasonable  person  experienced  in  the  problems  of  military  leadership  to  conclude  that  the  good  order 
and  discipline  of  the  armed  forces  has  been  prejudiced  by  their  tendency  to  compromise  the  respect  of  enlisted 
persons  for  the  professionalism,  integrity,  and  obligations  of  an  officer. 

(2)  Regulations.  Regulations,  directives,  and  orders  may  also  govern  conduct  between  officer  and 
enlisted  personnel  on  both  a  service-wide  and  a  local  basis.  Relationships  between  enlisted  persons  of  different 
ranks,  or  between  officers  of  different  ranks  may  by  similarly  covered.  Violations  of  such  regulations,  directives, 
or  orders  may  be  punishable  under  Article  92.  See  paragraph  16. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dismissal,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  2  years. 

f.  Sample  specification. 

In  that  _ (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about 

_ ,  knowingly  fraternize  with _ ,  an  enlisted  person,  on  terms  of  military  equality, 

to  wit: _ in  violation  of  the  custom  of  (the  Naval  Service  of  the  United  States)  (the  United 

States  Army)  (the  United  States  Air  Force)  (the  United  States  Coast  Guard)  that  officers  shall  not  fraternize  with 
enlisted  persons  on  terms  of  military  equality. 

84.  Article  134  (Gambling  with  subordinate) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

( 1 )  That  the  accused  gambled  with  a  certain  servicemember; 

(2)  That  the  accused  was  then  a  noncommissioned  or  petty  officer; 

(3)  That  the  servicemember  was  not  then  a  noncommissioned  or  petty  officer  and  was  subordinate  to 
the  accused; 

(4)  That  the  accused  knew  that  the  servicemember  was  not  then  a  noncommissioned  or  petty  officer 
and  was  subordinate  to  the  accused;  and 

(5)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  This  offense  can  only  be  committed  by  a  noncommissioned  or  petty  officer  gambling  with 
an  enlisted  person  of  less  than  noncommissioned  or  petty  officer  rank.  Gambling  by  an  officer  with  an  enlisted 
person  may  be  a  violation  of  Article  133.  See  also  paragraph  83. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Confinement  for  3  months  and  forfeiture  of  two-thirds  pay  per  month  for  3  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did  (at/on  board — location)  (subject-matter  juris- 
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was  not  a  noncommissioned  or  petty  officer  and  was  subordinate  to  the  said 


that  the  said 


85.  Article  134  (Homicide,  negligent) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  a  certain  person  is  dead; 

(2)  That  this  death  resulted  from  the  act  or  failure  to  act  of  the  accused; 

(3)  That  the  killing  by  the  accused  was  unlawful; 

(4)  That  the  act  or  failure  to  act  of  the  accused  which  caused  the  death  amounted  to  simple  negligence; 
and 

(5)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  Nature  of  offense.  Negligent  homicide  is  any  unlawful  homicide  which  is  the  result  of  simple 
negligence.  An  intent  to  kill  or  injure  is  not  required. 

(2)  Simple  negligence.  Simple  negligence  is  the  absence  of  due  care,  that  is,  an  act  or  omission  of  a 
person  who  is  under  a  duty  to  use  due  care  which  exhibits  a  lack  of  that  degree  of  care  of  the  safety  of  others 
which  a  reasonably  careful  person  would  have  exercised  under  the  same  or  similar  circumstances.  Simple 
negligence  is  a  lesser  degree  of  carelessness  than  culpable  negligence.  See  paragraph  44c(2)(a). 

d.  Lesser  included  offenses.  None 

e.  Maximum  punishment.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 
1  year. 

f.  Sample  specification. 

In  that - (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about  _ 19 _ ,  unlawfully  kill  _ _ 

[by  negligently - the  said _ (in)  (on)  the _ with  a _ ] 

[by  driving  a  (motor  vehicle)  ( - )  against  the  said _ in  a  negligent  manner] 

[ - ]. 

86.  Article  134  (Impersonating  a  commissioned,  warrant,  noncommissioned,  or  petty  officer,  or 
an  agent  or  official) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  impersonated  a  commissioned,  warrant,  noncommissioned,  or  petty  officer,  or 
an  agent  of  superior  authority  of  one  of  the  armed  forces  of  the  United  States,  or  an  official  of  a  certain 
government,  in  a  certain  manner; 

(2)  That  the  impersonation  was  wrongful  and  willful;  and 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  'o  bring  discredit  upon  the  armed  forces. 

[Note  1;  If  intent  to  defraud  is  in  issue,  add  the  following  additional  element  after  (2),  above;  That  the  accused 
did  so  with  the  intent  to  defraud  a  certain  person  or  organization  in  a  certain  manner;]. 

[Note  2:  If  the  accused  is  charged  with  impersonating  an  official  of  a  certain  government  without  an  intent  to 
defraud,  use  the  following  additional  element  after  (2)  above;  That  the  accused  conunitted  one  or  more  acts  which 
exercised  or  asserted  the  authority  of  the  office  the  accused  claimed  to  have;]. 


87b(2)(e) 


y.v. 


c 


c.  Explanation. 

(1)  Nature  of  offense.  Impersonation  does  not  depend  upon  the  accused  deriving  a  benefit  from  the 
deception  or  upon  some  third  party  being  misled,  although  this  is  an  aggravating  factor. 

(2)  Willfulness.  “Willful”  means  with  the  knowledge  that  one  is  falsely  holding  one’s  self  out  as  such. 

(3)  Intent  to  defraud.  See  paragraph  49c(14). 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Impersonating  a  commissioned,  warrant,  noncommissioned,  or  petty  officer,  or 
an  agent  or  official. 

( 1 )  With  intent  to  defraud.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  3  years. 

(2)  All  other  cases.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 

6  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board— location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ wrongfully  and  willfully  impersonate  [a  (commis¬ 

sioned  officer)  (warrant  officer)  (noncommissioned  officer)  (--etty  officer)  (agent  of  superior  authority)  of  the 

(Army)  (Navy)  (Marine  Corps)  (Air  Force)  (Coast  Guard)]  [an  official  of  the  Government  of - ] 

by  [publicly  wearing  the  uniform  and  insignia  of  rank  of  a  (lieutenant  of  the - )  ( - )] 

(showing  the  credentials  of - ]  [ - j  (with  intent  to  defraud - by - *) 

[and  (exercised)  (asserted)  the  authority  of - by - **]. 

[  *See  subsection  b  note  1 .  ] 

[**See  subsection  b  note  2.) 

87.  Article  134  (Indecent  acts  or  liberties  with  a  child) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

( 1 )  Physical  contact. 

(a)  That  the  accused  committed  a  certain  act  upon  or  with  the  body  of  a  certain  person; 

(b)  That  the  person  was  under  16  years  of  age  and  not  the  spouse  of  the  accused; 

(c)  That  the  act  of  the  accused  was  indecent; 

(d)  That  the  accused  committed  the  act  with  intent  to  arouse,  appeal  to,  or  gratify  the  lust,  passions, 
or  sexual  desires  of  the  accused,  the  victim,  or  both;  and 

(e)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

(2)  No  physical  contact. 

(a)  That  the  accused  committed  a  certain  act; 

(b)  That  the  act  amounted  to  the  taking  of  indecent  liberties  with  a  certain  person; 

(c)  That  the  accused  committed  the  act  in  the  presence  of  this  person; 

(d)  That  this  person  was  under  16  years  of  age  and  not  the  spouse  of  the  accused; 

(e)  That  the  accused  committed  the  act  with  the  intent  to  arouse,  appeal  to,  or  gratify  the  lust, 
passions,  or  sexual  desires  of  the  accused,  the  victim,  or  both;  and 
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(f)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  Consent.  Lack  of  consent  by  the  child  to  the  act  or  conduct  is  not  essential  to  this  offense;  consent 
is  not  a  defense. 

(2)  Indecent  liberties.  When  a  person  is  charged  with  taking  indecent  liberties,  the  liberties  must  be 
taken  in  the  physical  presence  of  the  child,  but  physical  contact  is  not  required.  Thus,  one  who  with  the  requisite 
intent  exposes  one’s  private  parts  to  a  child  under  16  years  of  age  may  be  found  guilty  of  this  offense.  An 
indecent  liberty  may  consist  of  communication  of  indecent  language  as  long  as  the  communication  is  made  in 
the  physical  presence  of  the  child. 

(3)  Indecent.  See  paragraphs  89c  and  90c. 

d.  Lesser  included  offenses. 

(1)  Article  134 — indecent  acts  with  another 

(2)  Article  128 — assault;  assault  consummated  by  a  battery 

(3)  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  7  years. 

f.  Sample  specification. 

In  that - (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about  - 19 - ,  |take  (indecent)  liberties  with]  [commit 

an  indecent  act  (upon)  (with)  the  body  of] _ _ 

a  (female)  (male)  under  16  years  of  age,  not  the  (wife)  (husband)  of  the  said  _ _ 

by  [fondling  (her)  (him)  and  placing  his/her  hands  upon  (her)  (his)  leg  and  private  parts]  [ _ ], 

with  intent  to  (arouse)  (appeal  to)  (gratify)  the  (lust)  (passion)  (sexual  desires)  of  the  said _ (and 

- ). 

88.  Article  134  (Indecent  exposure) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  exposed  a  certain  part  of  the  accused's  body  to  public  view  in  an  indecent  manner; 

(2)  That  the  exposure  was  willful  and  wrongful;  and 

(3)  That,  under  the  circumstances,  the  accused’s  conduct  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  “Willful”  means  an  intentional  exposure  to  public  view.  Negligent  indecent  exposure  is 
not  punishable  as  a  violation  of  the  code  See  paragraph  90c  concerning  “indecent.  " 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 
6  months. 

f.  Sample  specification. 

In  that - (personal  jurisdiction  data),  did  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  while  (at  a  barracks  window)  ( _ ) 

willfully  and  wrongfully  expose  in  an  indecent  matter  to  public  view  his  or  her _ 
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89.  Article  134  (Indecent  language) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  orally  or  in  writing  communicated  to  another  person  certain  language; 

(2)  That  such  language  was  indecent;  and 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

[Note:  In  approprite  cases  add  the  following  element  after  element  ( 1 ):  That  the  person  to  whom  the  language 
was  communicated  was  a  child  under  the  age  of  16;1. 

c.  Explanation.  “Indecent”  language  is  that  which  is  grossly  offensive  to  modesty,  decency,  or  propriety, 
or  shocks  the  moral  sense,  because  of  its  vulgar,  filthy,  or  disgusting  nature,  or  its  tendency  to  incite  lustful 
thought.  The  language  must  violate  community  standards.  See  paragraph  87  if  the  communication  was  made  in 
the  physical  presence  of  a  child. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Indecent  or  insulting  language. 

(1)  Communicated  to  any  child  under  the  age  of  16  years.  Dishonorable  discharge,  forfeiture  of  all 
pay  and  allowances,  and  confinement  for  2  years. 

(2)  Other  cases.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  6 

months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did  (at/on  board-  location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about - 19 - -  (orally)  (in  writing)  communicate  to - - 

(a  child  under  the  age  of  16  years),  certain  indecent  language,  to  wit; - 

90.  Article  134  (Indecent  acts  with  another) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  committed  a  certain  wrongful  act  with  a  certain  person; 

(2)  That  the  act  was  indecent;  and 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  “Indecent”  signifies  that  form  of  immorality  relating  to  sexual  impurity  which  is  not  only 
grossly  vulgar,  obscene,  and  repugnant  to  common  propriety,  but  tends  to  excite  lust  and  deprave  the  morals 
with  respect  to  sexual  relations. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  5  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did  (at/on  board— location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 - wrongfully  commit  an  indecent  act  with - 

by - 
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91.  Article  134  (Jumping  from  vessel  into  the  water) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  jumped  from  a  vessel  in  use  by  the  armed  forces  into  the  water; 

(2)  That  such  act  by  the  accused  was  wrongful  and  intentional;  and 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  "In  use  by”  means  any  vessel  operated  by  or  under  the  control  of  the  aimed  forces.  This 
offense  may  be  committed  at  sea,  at  anchor,  or  in  port. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 
6  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  on  board _ ,  at  (location),  on 

or  about _ 19 _ ,  wrongfully  and  intentionally  jump  from _ _  a  vessel  in  use  by  the 

armed  forces,  into  the  (sea)  (lake)  (river). 

92.  Article  134  (Kidnapping) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  seized,  confined,  inveigled,  decoyed,  or  carried  away  a  certain  person; 

(2)  That  the  accused  then  held  such  person  against  that  person’s  will; 

(3)  That  the  accused  did  so  willfully  and  wrongfully;  and 

(4)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  Inveigle,  decoy.  "Inveigle”  means  to  lure,  lead  astray,  or  entice  by  false  representations  or  other 
deceitful  means.  For  example,  a  person  who  entices  another  to  ride  in  a  car  with  a  false  promise  to  take  the 
person  to  a  certain  destination  has  inveigled  the  passenger  into  the  car.  “Decoy"  means  to  entice  or  lure  by 
means  of  some  fraud,  trick,  or  temptation.  For  example,  one  who  lures  a  child  into  a  trap  with  candy  has  decoyed 
the  child. 

(2)  Held.  “Held”  means  detained.  The  holding  must  be  more  than  a  momentary  or  incidental  detention. 
For  example,  a  robber  who  holds  the  victim  at  gunpoint  while  the  victim  hands  over  a  wallet,  or  a  rapist  who 
throws  his  victim  to  the  ground,  does  not,  by  such  acts,  commit  kidnapping.  On  the  other  hand  if.  before  or 
after  such  robbery  or  rape,  the  victim  is  involuntarily  transported  some  substantial  distance,  as  from  a  housing 
area  to  a  remote  area  of  the  base  or  post,  this  may  be  kidnapping,  in  addition  to  robbery  or  rape. 

(3)  Against  the  will.  "Against  that  person’s  will”  means  that  the  victim  was  held  invol¬ 
untarily.  The  involuntary  nature  of  the  detention  may  result  from  force,  mental  or  physical  coercion,  or  from 
other  means,  including  false  representations.  If  the  victim  is  incapable  of  having  a  recognizable  will,  as  in  the 
case  of  a  very  young  child  or  a  mentally  incompetent  person,  the  holding  must  be  against  the  will  of  the  victim’s 
parents  or  legal  guardian.  Evidence  of  the  availability  or  nonavailability  to  the  victim  of  means  of  exit  or  escape 
is  relevant  to  the  voluntariness  of  the  detention,  as  is  evidence  of  threat;,  or  force,  or  lack  thereof,  by  the  accused 
to  detain  the  victim. 

(4)  Willfully.  The  accused  must  have  specifically  intended  to  hold  the  victim  against  the  victim's  will 
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to  be  guilty  of  kidnapping.  An  accidental  detention  will  not  suffice.  The  holding  need  not  have  been  for  financial 
or  personal  gain  or  for  any  other  particular  purpose.  It  may  be  an  aggravating  circumstance  that  the  kidnapping 
was  for  ransom,  however.  See  R.C.M.  1001(b)(4). 

(5)  Wrongfullv.  "Wrongfully”  means  without  justification  or  excuse.  For  example,  a  law  enforcement 
official  may  justifiably  apprehend  and  detain,  by  force  if  necessary  (see  R.C.M.  302(d)(3)),  a  person  reasonably 
believed  to  have  committed  an  offense.  An  official  who  unlawfully  uses  that  official  s  authority  to  apprehend 
someone  is  not  guilty  of  kidnapping,  but  may  be  guilty  of  unlawful  detention.  See  paragraph  21.  It  is  not  wrongful 
under  this  paragraph  and  therefore  not  kidnapping  for  a  parent  or  legal  guardian  to  seize  and  hold  that  parent's 
or  legal  guardian’s  minor  child. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  life. 

f.  Sample  specification. 

In  that _ _  (personal  jurisdiction  data),  did.  (at/on  board— location)  (subject-matter  ju¬ 
risdiction  data,  if  required),  on  or  about _ 19 - willfully  and  wrongfully  (seize)  (confine)  (in¬ 
veigle)  (decoy)  (carry  away)  and  hold _ (a  minor  whose  parent  or  legal  guardian  the  accused  was 

not]  [a  person  not  a  minor]  against  his/her  will. 

93.  Article  134  (Mail:  taking,  opening,  secreting,  destroying,  or  stealing) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  Taking. 

(a)  That  the  accused  took  certain  mail  matter; 

(b)  That  such  taking  was  wrongful; 

(c)  That  the  mail  matter  was  taken  by  the  accused  before  it  was  delivered  to  or  received  by  the 

addressee; 

(d)  That  such  taking  was  with  the  intent  to  obstruct  the  correspondence  or  pry  into  the  business 
or  secrets  of  any  person  or  organization;  and 

(e)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

(2)  Opening,  secreting,  destroying,  or  stealing. 

(a)  That  the  accused  opened,  secreted,  destroyed,  or  stole  certain  mail  matter; 

(b)  That  such  opening,  secreting,  destroying,  or  stealing  was  wrongful; 

(c)  That  the  mail  matter  was  opened,  secreted,  destroyed,  or  stolen  by  the  accused  before  it  was 
delivered  to  or  received  by  the  addressee;  and 

(d)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  These  offenses  are  intended  to  protect  the  mail  and  mail  system.  “Mail  matter”  means  any 
matter  deposited  in  a  postal  system  of  any  government  or  any  authorized  depository  thereof  or  in  official  mail 
channels  of  the  United  States  or  an  agency  thereof  including  the  armed  forces.  The  value  of  the  mail  matter  is 
not  an  element.  See  paragraph  46c(l)  concerning  “steal.” 

d.  Lesser  included  offenses. 

(1)  Article  121 — larceny;  wrongful  appropriation 

(2)  Article  80 — attempts 
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e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  5  years. 

f.  Sample  specifications. 

(1)  Taking. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  wrongfully  take  certain  mail  matter,  to  wif.  (a) 

(letter(s)l  (postal  card(s)|  [package(s)],  addressed  to  _ _  [out  of  the  (  _ Post 

Office _ )  (orderly  room  of _ )  (unit  mail  box  of _ )  (  _ )] 

(from _ ]  before  (it)  (they)  (was)  (were)  (delivered)  (actually  received)  (to)  (by)  the  (addressee) 

with  intent  to  [obstruct  the  correspondence)  [pry  into  the  (business)  (secrets))  of _ 

(2)  Opening,  secreting,  destroying,  or  stealing. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  [wrongfully  (open)  (secret)  (destroy))  (steal)  certain 

mail  matter,  to  wit:  (a)  [letter(s))  [postal  card(s))  [package(s)l  addressed  to - -  which  said  (lettefis)) 

[ _ )  (was)  (were)  then  [in  the  ( _ Post  Office _ )  (orderly  room 

of _ )  (unit  mail  box  of _ )  (custody  of - )  ( - )) 

[had  previously  been  committed  to _ _  (a  representative  of _ ,)  (an  official  agency 

for  the  transmission  of  communications))  before  said  [letter(s))  (  - )  (was)  (were)  (delivered) 

(actually  received)  (to)  (by)  the  [addressee). 

94.  Article  134  (Mails:  depositing  or  causing  to  be  deposited  obscene  matters  in) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

( 1 )  That  the  accused  deposited  or  caused  to  be  deposited  in  the  mails  certain  matter  for  mailing  and 

delivery; 

(2)  That  the  act  was  done  wrongfully  and  knowingly; 

(3)  That  the  matter  was  obscene;  and 

(4)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  Whether  something  is  obscene  is  a  question  of  fact.  “Obscene”  is  synonymous  with 
“indecent”  as  the  latter  is  defined  in  paragraph  89c.  The  matter  must  violate  community  standards  of  decency 
or  obscenity  and  must  go  beyond  customary  limits  of  expression.  “Knowingly”  means  the  accused  deposited 
the  material  with  knowledge  of  its  nature. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  5  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  alwut _ 19 _ _  wrongfully  and  knowingly  (deposit)  (cause  to  be 

deposited)  in  the  (United  States)  ( _ )  mails,  for  mailing  and  delivery  a  (letter)  (picture) 

( _ )  (containing)  (portraying)  (suggesting)  ( _ )  certain  obscene  matters,  to  wit: _ _ 

95.  Article  134  (Misprision  of  serious  offense) 

a.  Text.  See  paragraph  60. 

b.  Elements. 
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(1)  That  a  certain  serious  offense  was  committed  by  a  certain  person; 

(2)  That  the  accused  knew  that  the  said  person  had  committed  the  serious  offense; 

(3)  That,  thereafter,  the  accused  concealed  the  serious  offense  and  failed  to  make  it  known  to  civilian 
or  military  authorities  as  soon  as  possible; 

(4)  That  the  concealing  was  wrongful;  and 

(5)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

{])  In  general.  Misprision  of  a  serious  offense  is  the  offen.se  of  concealing  a  serious  offense  committed 
by  another  but  without  such  previous  concert  with  or  subsequent  assistance  to  the  principal  as  would  make  the 
accused  an  accessory.  See  paragraph  3.  An  intent  to  benefit  the  principal  is  not  necessary  to  this  offense. 

(2)  Seriou.f  offense.  For  purposes  of  this  paragraph,  a  ■‘serious  offense"  is  any  offense  punishable 
under  the  authority  of  the  code  by  death  or  by  confinement  for  a  term  exceeding  1  year. 

(3)  Positive  act  of  concealment.  A  mere  failure  or  refusal  to  disclose  the  serious  offense  without  some 
positive  act  of  concealment  does  not  make  one  guilty  of  this  offense.  Making  a  false  entry  in  an  account  book 
for  the  purpose  of  concealing  a  theft  committed  by  another  is  an  example  of  a  positive  act  of  concealment. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  3  years. 

f.  Sample  specification 

In  that _ (personal  Jurisdiction  data),  having  knowledge  that  _ 

tually  committed  a  serious  offense  to  wit;  (the  murder  of  _ ) 

did,  (at/on  board — location)  (subject-matter  jurisdiction  data,  if  required)  from  about  _ 

about _ 19 _ _  wrongfully  conceal  such  serious  offense  by _ 

same  known  to  the  civil  or  military  authorities  as  soon  as  possible. 

96.  Article  134  (Obstructing  justice) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  wrongfully  did  a  certain  act; 

(2)  That  the  accused  did  so  in  the  case  of  a  certain  person  against  whom  the  accused  had  reason  to 
believe  there  were  or  would  be  criminal  proceedings  pending; 

(3)  That  the  act  was  done  with  the  intent  to  influence,  impede,  or  otherwise  obstruct  the  due  admin¬ 
istration  of  justice;  and 

(4)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  This  offense  may  be  based  on  conduct  that  occurred  before  preferral  of  charges.  Actual 
obstruction  of  justice  is  not  an  element  of  this  offense.  For  purposes  of  this  paragraph  "criminal  proceedings" 
includes  nonjudicial  punishment  proceedings  under  Part  V  of  this  Manual.  Examples  of  obstruction  of  justice 
include  wrongfully  influencing,  intimidating,  impeding,  or  injuring  a  witness,  a  person  acting  on  charges  under 
this  chapter,  an  investigating  officer  under  R.C.M.  406,  or  a  party;  and  by  means  of  bribery,  intimidation, 
misrepresentation,  or  force  or  threat  of  force  delaying  or  preventing  communication  of  information  relating  to  a 
violation  of  any  criminal  statute  of  the  United  States  to  a  person  authorized  by  a  department,  agency,  or  armed 
force  of  the  United  States  to  conduct  or  engage  in  investigations  or  prosecutions  of  such  offenses;  or  endeavoring 
to  do  so.  See  also  paragraph  22  and  Article  37. 

d.  Lesser  included  offenses.  None. 
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e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  5  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at7on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ ,  (wrongfully  endeavor  to)  (impede  (a  trial  bv  ciiun- 

martial)  (an  investigation)  (  _ )|  (influence  the  actions  of _ (a  tnal  counsel  of 

the  court-martial)  (a  defense  counsel  of  the  court-martial)  (an  officer  responsible  for  making  a  recommendation 

concerning  disposition  of  charges)  (  _ ))  ((influence)  (alter)  the  testimony  of _ 

as  a  witness  before  (a  court-martial)  (an  investigating  officer)  ( _ )(  in  the  case  of _ 

by  [(promising)  (offering)  (giving)  to  the  said _ (the  sum  of  S _ ) 

(  _ _  of  a  value  of  about  S  _ )|  (communicating  to  the  said  _ a  threat 

to  _ ]  [  _ (,  (if)  (unless)  he/she,  the  said _ would  (recommend 

dismissal  of  the  charges  against  said _ (  ((wrongfully  refuse  to  testify)  (testify  falsely  concerning _ ) 

( _ )]  [(at  such  trial)  (before  such  investigating  officer)!  ( _ (. 

97.  Article  134  (Pandering  and  prostitution) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  Prostitution. 

(a)  That  the  accused  had  sexual  intercourse  with  another  person  not  the  accused's  spouse; 

(b)  That  the  accused  did  so  for  the  purpose  of  receiving  money  or  other  compensation: 

(c)  That  this  act  was  wrongful;  and 

(d)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces, 

(2)  Pandering  by  compelling,  inducing,  enticing,  or  procuring  act  of  prostitution. 

(a)  That  the  accused  compelled,  induced,  enticed,  or  procured  a  certain  person  to  engage  in  an 
act  of  sexual  intercourse  for  hire  and  reward  with  a  person  to  be  directed  to  said  person  by  the  accused; 

(b)  That  this  compelling,  inducing,  enticing,  or  procuring  was  wrongful;  and 

(c)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  di,scredit  upon  the  armed  forces. 

(3)  Pandering  by  arranging  or  receiving  consideration  for  arranging  for  sexual  intercourse  or  sodomy. 

(a)  That  the  accused  arranged  for,  or  received  valuable  consideration  for  arranging  for,  a  certain 
pierson  to  engage  in  sexual  intercourse  or  sodomy  with  another  person; 

(b)  That  the  arranging  (and  receipt  of  consideration)  was  wrongful;  and 

(c)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  Prostitution  may  be  committed  by  males  or  females.  Sodomy  for  money  or  compensation 
is  not  included  in  subparagraph  b(l).  Sodomy  may  be  charged  under  paragraph  51.  Evidence  that  sodomy  was 
for  money  or  compensation  may  be  a  matter  in  aggravation.  See  R.C.M.  1001(b)(4). 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximium  punishment. 

(1)  Prostitution.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  1 

year. 


IV-136 


»  98f 


(2)  Pandering.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  5 

years. 

f.  Sample  specifications. 

(1)  Prostitution. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 - -  wrongfully  engage  in  (an  act)  (acts)  of  sexual 

intercourse  with _ _  a  person  not  his/her  spouse,  for  the  purpose  of  receiving  (money) 

( - ). 

(2)  Compelling,  inducing,  enticing,  or  procuring  act  of  prostitution. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 - -  wrongfully  (compel)  (induce)  (entice)  (procure) 

_ to  engage  in  (an  act)  (acts)  of  (sexual  intercourse  for  hire  and  reward)  with  persons  to  be 

directed  to  him/her  by  the  said - 

(3)  Arranging,  or  receiving  consideration  for  arranging  for  sexual  intercourse  or  sodomy. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  wrongfully  [arrange  for]  [receive  valuable  consid¬ 
eration,  to  wit; _ on  account  of  arranging  for| - to  engage  in  (an  act)  (acts)  of 

(sexual  intercourse)  (sodomy)  with - 

98.  Article  134  (Perjury:  subornation  of) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  induced  and  procured  a  certain  person  to  take  an  oath  or  its  equivalent  and  to 
falsely  testify,  depose,  or  state  upon  such  oath  or  its  equivalent  concerning  a  certain  matter; 

(2)  That  the  oath  or  its  equivalent  was  administered  to  said  person  in  a  matter  in  which  an  oath  or  its 
equivalent  was  required  or  authorized  by  law; 

(3)  That  the  oath  or  its  equivalent  was  administered  by  a  person  having  authority  to  do  so; 

(4)  That  upon  the  oath  or  its  equivalent  said  person  willfully  made  or  subscribed  a  certain  statement; 

(5)  That  the  statement  was  material; 

(6)  That  the  statement  was  false; 

(7)  That  the  accused  and  the  said  person  did  not  then  believe  that  the  statement  was  true;  and 

(8)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  See  paragraph  57c  for  applicable  principles.  “Induce  and  procure”  means  to  influence, 
persuade,  or  cause. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  5  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 - -  procure - to  commit  perjury  by 

inducing  him/her,  the  said _ _  to  take  a  lawful  (oath)  (affirmation)  in  a  (trial  by  court-martial  of _ ) 

(trial  by  a  court  of  competent  jurisdiction,  to  wit: _ of - )  (deposition  for  use  in 

a  trial  by _ of _ )  (  _ )  that  he/she,  the  said _ 
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would  (testify)  (depose)  ( _ )  truly,  and  to  (testify)  (depose)  (  _ ) 

willfully,  corruptly,  and  contrary  to  such  (oath)  (affirmation)  in  substance  that _ _  which  (testi¬ 
mony)  (deposition)  ( _ )  was  upon  a  material  matter  and  which  the  accused  and  the  said 

_ did  not  then  believe  to  be  true. 

99.  Article  134  (Public  record:  altering,  concealing,  removing,  mutilating,  obliterating,  or  destroy¬ 
ing) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  altered,  concealed,  removed,  mutilated,  obliterated,  destroyed,  or  took  with  the 
intent  to  alter,  conceal,  remove,  mutilate,  obliterate,  or  destroy,  a  certain  public  record; 

(2)  That  the  act  of  the  accused  was  willful  and  unlawful,  and 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  "Public  records"  include  records,  reports,  statements,  or  data  compilations,  in  any  form, 
of  public  offices  or  agencies,  setting  forth  the  activities  of  the  office  or  agency,  or  matters  observed  pursuant  to 
duty  imposed  by  law  as  to  which  matters  there  was  a  duty  to  report.  "Public  records"  includes  classified  matters. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  3  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  willfully  and  unlawfully  l(alter)  (conceal)  (remove) 

(mutilate)  (obliterate)  (destroy))  [take  with  intent  to  (alter)  (conceal)  (remove)  (mutilate)  (obliterate)  (destroy)) 
a  public  record,  to  wit: _ 

100.  Article  134  (Quarantine:  medical,  breaking) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

( 1 )  That  a  certair.  person  ordered  the  accu.sed  into  medical  quarantine; 

(2)  That  the  person  was  authorized  to  order  the  accused  into  medical  quarantine; 

(3)  That  the  accused  knew  of  this  medical  quarantine  and  the  limits  thereof; 

(4)  That  the  accused  went  beyond  the  limits  of  the  medical  quarantine  before  being  released  therefrom 
by  proper  authority;  and 

(5)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  None. 

d.  Lesser  included  offenses. 

(1)  Article  134 — breaking  restriction 

(2)  Article  80 — attempts 

e .  Maximum  punishment.  Confinement  for  6  months  and  forfeiture  of  two-thirds  pay  per  month  for  6  months. 

f.  Sample  .ipecification. 

In  that  _ (personal  jurisdiction  data)  having  been  placed  in  medical  quarantine  by  a 
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person  authorized  to  order  the  accused  into  medical  quarantine,  did,  (at/on  board — 

location)  (subject-matter  jurisdiction  data,  if  required),  on  or  about _ 19 _ _  break  said  medical 

quarantine. 

101.  Article  134  (Requesting  commission  of  an  offense) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  communicated  "ertain  language; 

(2)  That  the  language  advised,  directed,  requested,  or  suggested  to  certain  person(s)  to  commit  an 
offense  under  the  code; 

(3)  That  the  communication  was  wrongful;  and 

(4)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  This  offense  differs  from  solicitation  to  commit  an  offense  (see  paragraphs  6  and  105)  in 
that  for  this  offense  the  accused  need  not  have  specifically  intended  that  the  offense  advised,  directed,  requested, 
or  suggested  be  committed.  Advice  or  a  direction,  request,  or  suggestion  is  wrongful  if  it  is  made  in  a  manner 
or  under  circumstances  which  the  accused  could  reasonably  expect  the  persons  to  whom  it  was  made  to  take 
seriously  and  act  upon. 

d.  Lesser  included  offenses.  None. 

e.  Maximum  punishment.  Confinement  for  4  months  and  forfeiture  of  two-thirds  pay  per  month  for  4  months. 

f.  Sample  specification. 

In  that - did  (personal  jurisdiction  data),  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ ,  wrongfully  communicate  certain  language,  to  wit; 

to - ,  which  language  (advised)  (directed)  (requested)  (suggested  to)  the  said _ _ 

to  commit _ _  an  offense  under  the  code. 

102.  Article  134  (Restriction,  breaking) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

( 1 )  That  a  certain  person  ordered  the  accused  to  be  restricted  to  certain  limits; 

(2)  That  said  person  was  authorized  to  order  said  restriction; 

(3)  That  the  accused  knew  of  the  restriction  and  the  limits  thereof; 

(4)  That  the  accused  went  beyond  the  limits  of  the  restriction  before  being  released  therefrom  by  proper 
authority;  and 

(5)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  Restriction  is  the  moral  restraint  of  a  person  imposed  by  an  order  directing  a  person  to 
remain  within  certain  specified  limits.  "Restriction”  includes  re.striction  under  R.C.M.  304(fl)(2),  restriction 
resulting  from  imposition  of  either  nonjudicial  punishment  (.vcc  Part  V)  or  the  sentence  of  a  court-martial  (see 
R.C.M.  I(X)3(6)(6)),  and  administrative  restriction  in  the  intere.st  of  training,  operations,  security,  or  safety. 

d.  Lesser  included  ojfen.se.  Article  80 — attempts 

e.  Maximum  punishment.  Confinement  for  I  month  and  forfeiture  of  two-thirds  pay  per  month  for  1  month. 

f.  Sample  specification. 


IV-139 


»  103 


In  that _ (personal  jurisdiction  data),  having  been  restricted  to  the  limits  of _ , 

by  a  person  authorized  to  do  so,  did.  (at/on  board — location),  on  or  about _ 19 _ _  break  said 

restriction. 

103.  Article  134  (Seizure:  destruction,  removal,  or  disposal  of  property  to  prevent) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  one  or  more  persons  authorized  to  make  searches  and  seizures  were  seizing,  about  to  seize, 
or  endeavoring  to  seize  certain  properly; 

(2)  That  the  accused  destroyed,  removed,  or  otherwise  disposed  of  that  property  with  intent  to  prevent 
the  seizure  thereof; 

(3)  That  the  accused  then  knew  that  person(s)  authorized  to  make  searches  were  seizing,  about  to  seize, 
or  endeavoring  to  seize  the  property;  and 

(4)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  See  Mil.  R.  Evid.  316(e)  concerning  military  personnel  who  may  make  seizures.  It  is  not 
a  defense  that  a  search  or  seizure  was  technically  defective. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  1  year. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — location)  (subject  matter  juris- 

diction  data,  if  required),  on  or  about _ 19 _ _  with  intent  to  prevent  its  seizure,  (destroy)  (remove) 

(dispose  oO _ _  property  which,  as _ then  knew,  (a)  person(s)  authorized  to  make 

searches  and  seizures  were  (seizing)  (about  to  .seize)  (endeavoring  to  seize). 

104.  Article  134  (Sentinel  or  lookout:  offenses  against  or  by) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  Disrespect  to  a  sentinel  or  lookout. 

(a)  That  a  certain  person  was  a  sentinel  or  lookout; 

(b)  That  the  accused  knew  that  said  person  was  a  sentinel  or  lookout; 

(c)  That  the  accused  used  certain  disrespectful  language  or  behaved  in  a  certain  disrespectful 

manner; 

(d)  That  such  language  or  behavior  was  wrongful; 

(e)  That  such  language  or  behavior  was  directed  toward  and  within  the  sight  or  hearing  of  the 
sentinel  or  lookout; 

(f)  That  said  person  was  at  the  time  in  the  execution  of  duties  as  a  sentinel  or  lookout;  and 

(g)  That,  under  the  circumstances,  the  conduct  of  the  accu.sed  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

(2)  Loitering  or  wrongfully  .sitting  on  post  by  a  .sentinel  or  lookout.  _ /'  % 

(a)  That  the  accused  was  posted  as  a  sentinel  or  lookout; 

(b)  That  while  so  posted,  the  accused  loitered  or  wrongfully  sat  down  on  post;  and 
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(c)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

[Note:  If  the  offense  was  committed  in  time  of  war  or  while  the  accused  was  receiving  special  pay  under  37 
U.S.C.  §  310,  add  the  following  element  after  element  (a):  That  the  accused  was  so  posted  (in  time  of  war)  (while 
receiving  special  pay  under  37  U.S.C.  §  310)| 

c.  Explanation. 

(1)  Disrespect.  For  a  discussion  of  “disrespect,”  see  paragraph  13c(3). 

(2)  Loitering  or  wrongfully  sitting  on  post. 

(a)  In  general.  The  discussion  set  forth  in  paragraph  38c  applies  to  loitering  or  sitting  down  while 
posted  as  a  sentinel  or  lookout  as  well. 

(b)  Loiter.  “Loiter”  means  to  stand  around,  to  move  about  slowly,  to  linger,  or  to  lay  behind 
when  that  conduct  is  in  violation  of  known  instructions  or  accompanied  by  a  failure  to  give  complete  attention 
to  duty. 

d.  Lesser  included  offenses. 

( 1 )  Disrespect  to  a  sentinel  or  lookout.  Article  80 — attempts 

(2)  Loitering  or  wrongfully  sitting  on  post  by  a  sentinel  or  lookout.  Article  80 — attempts 

e.  Maximum  punishment. 

(1)  Disrespect  to  a  sentinel  or  lookout.  Confinement  for  3  months  and  forfeiture  of  two-thirds  pay  per 
month  for  3  months. 

(2)  Loitering  or  wrongfully  sitting  on  post  by  a  sentinel  or  lookout. 

(a)  In  time  of  war  or  while  receiving  special  pay  under  37  U.S.C.  §  310.  Dishonorable  discharge, 
forfeiture  of  all  pay  and  allowances,  and  confinement  for  2  years. 

(b)  Other  cases.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 

for  6  months. 

f.  Sample  specifications. 

(1)  Disrespect  to  a  sentinel  or  lookout. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about - 

19 _ _  then  knowing  that _ was  a  sentinel  or  lookout,  [wrongfully  use  the  following  disres¬ 
pectful  language  “ _ "  or  words  to  that  effect,  to - wrongfully  behave  in  a 

disrespectful  manner  toward _ by - 1  a  (sentinel)  (lookout)  in  the  execution  of 

his/her  duty. 

(2)  Loitering  or  wrongfully  sitting  down  on  post  by  a  sentinel  or  lookout. 

In  that _ (personal  jurisdiction  data),  while  posted  as  a  (sentinel)  (lookout),  did,  (at/on 

board — location)  (while  receiving  special  pay  under  37  U.S.C.  §  310)  on  or  about - 19 - -  (a 

time  of  war)  (loiter)  (wrongfully  sit  down)  on  his/her  post. 

105.  Article  134  (Soliciting  another  to  commit  an  offense) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  solicited  or  advised  a  certain  person  or  persons  to  commit  a  certain  offense  under 
the  code  other  than  one  of  the  four  offenses  named  in  Article  82; 

(2)  That  the  accused  did  so  with  the  intent  that  the  offense  actually  be  committed;  and 

(3)  That,  under  the  circumstances  the  conduct  of  the  accu.sed  was  to  the  prejudice  of  gCKxi  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 
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c.  Explanation.  See  paragraph  6c.  If  the  offense  solicited  was  actually  committed,  see  also  paragraph  1. 

d.  Les.ser  included  offenses. 

(1)  Article  134 — Requesting  another  to  commit  an  offense,  wrongful  communication  of  language 

(2)  Article  80 — attempts 

e.  Maximum  punishment.  Any  person  subject  to  the  code  who  is  found  guilty  of  soliciting  or  advising 
another  person  to  commit  an  offense  which,  if  committed  by  one  subject  to  the  code,  would  be  punishable  under 
the  code,  shall  be  subject  to  the  maximum  punishment  authorized  for  the  offense  solicited  or  advised,  except 
that  in  no  case  shall  the  death  penalty  be  imposed  nor  shall  the  period  of  confinement  in  any  case,  including 
offenses  for  which  life  imprisonment  may  be  adjudged,  exceed  5  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did  (at^on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  wrongfully  (solicit)  (advise) _ (to 

disobey  a  general  regulation,  to  wit: _ )  (to  steal _ _ 

of  a  value  of  (about)  $ _ _  the  property  of _ )  (to _ ),  by _ _ 

106.  Article  134  (Stolen  property:  knowingly  receiving,  buying,  concealing) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  wrongfully  received,  bought,  or  concealed  certain  property  of  some  value; 

(2)  That  the  property  belonged  to  another  person; 

(3)  That  the  property  had  been  stolen; 

(4)  That  the  accused  then  knew  that  the  property  had  been  stolen;  and 

(5)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  /«  general.  The  actual  thief  is  not  criminally  liable  for  receiving  the  property  stolen;  however  a 
principle  to  the  larceny  (see  paragraph  1 ),  when  not  the  actual  thief,  may  be  found  guilty  of  knowingly  receiving 
the  stolen  property  but  may  not  be  found  guilty  of  both  the  larceny  and  receiving  the  property. 

(2)  Knowledge.  Actual  knowledge  that  the  property  was  stolen  is  required.  Knowledge  may  be  proved 
by  circumstantial  evidence. 

(3)  Wrongfulness.  Receiving  stolen  property  is  wrongful  if  it  is  without  justification  or  excuse.  For 
example,  it  would  not  be  wrongful  for  a  person  to  receive  stolen  property  for  the  purpose  of  returning  it  to  its 
rightful  owner,  or  for  a  law  enforcement  officer  to  seize  it  as  evidence. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Stolen  property,  knowingly  receiving,  buying,  or  concealing. 

(1)  0/a  value  of  $100.(X)  or  less.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  6  months. 

(2)  Of  a  value  of  more  than  $100.00.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  3  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _ _  wrongfully  (receive)  (buy)  (conceal) _ _ 
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of  a  value  of  (about)  $  - -  the  property  of  _ _  which  property,  as  he/she,  the 

said _ _  then  knew,  had  been  stolen. 

107.  Article  134  (Straggling) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused,  while  accompanying  the  accused’s  organization  on  a  march,  maneuvers,  or  similar 
exercise,  straggled; 

(2)  That  the  straggling  was  wrongful;  and 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  “Straggle”  means  to  wander  away,  to  stray,  to  become  separated  from,  or  to  lag  or  linger 
behind. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Confinement  for  3  months  and  forfeiture  of  two-thirds  pay  per  month  for  3  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  at _ _  on  or  about _ 

19 - -  while  accompanying  his/her  organization  on  (a  march)  (maneuvers)  (  _ ), 

wrongfully  straggle. 

108.  Article  134  (Testify:  wrongful  refusal) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  was  in  the  presence  of  a  court-martial,  board  of  officer(s),  military  commission, 
court  of  inquiry,  an  officer  conducting  an  investigation  under  Article  32,  or  an  officer  taking  a  deposition,  of 
or  for  the  United  States,  at  which  a  certain  person  was  presiding; 

(2)  That  the  said  person  presiding  directed  the  accused  to  qualify  as  a  witness  or,  having  so  qualified, 
to  answer  a  certain  question; 

(3)  That  the  accused  refused  to  qualify  as  a  witness  or  answer  said  question; 

(4)  That  the  refusal  was  wrongful;  and 

(5)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  To  "qualify  as  a  witness”  means  that  the  witness  declares  that  the  witness  will  testify 
truthfully.  See  R.C.M.  807;  Mil.  R.  Evid.  603.  A  good  faith  but  legally  mistaken  belief  in  the  right  to  remain 
silent  does  not  constitute  a  defense  to  a  charge  of  wrongful  refusal  to  testify.  See  also  Mil.  R.  Evid.  301  and 
Section  V. 

d.  Lesser  included  offenses.  None. 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  5  years. 

f.  Sample  specification. 

In  that - (personal  jurisdiction  data),  being  in  the  presence  of  (a)  (an)  Kgeneral)  (special) 

(summary)  court-martial)  (board  of  officer(s))  (military  commi.s.sionl  (court  of  inquiry)  (officer  conducting  an 

investigation  under  Article  32,  Uniform  Code  of  Military  Justice)  (officer  taking  a  deposition)  ) _ ) 

(oO  (for)  the  United  States,  of  which _ was  (military  judge)  (president).  (  _ ), 
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(and  having  been  directed  by  the  said _ to  qualify  as  a  witness)  (and  having  qualified  as  a  witness 

and  having  been  directed  by  the  said _ to  answer  the  following  question(s)  put  to  him/her  as  a 

witness,  “  _ ”),  did.  (at/on  board — location),  on  or  about  _ 19 _ _ 

wrongfully  refuse  (to  qualify  as  a  witness)  (to  answer  said  question(s)]. 

109.  Article  134  (Threat  or  hoax:  bomb) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

( 1 )  Bomb  threat. 

(a)  That  the  accused  communicated  certain  language; 

(b)  That  the  language  communicated  amounted  to  a  threat; 

(c)  That  the  harm  threatened  was  to  be  done  by  means  of  an  explosive; 

(d)  That  the  communication  was  wrongful;  and 

(e)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

(2)  Bomb  hoax. 

(a)  That  the  accused  communicated  or  ctmveyed  certain  information; 

(b)  That  the  language  or  information  concerned  an  attempt  being  made  or  to  be  made  by  means 
of  an  explosive  to  unlawfully  kill,  injure,  or  intimidate  a  person  or  to  unlawfully  damage  or  destroy  certain 
property; 

(c)  That  the  information  communicated  by  the  accused  was  false  and  that  the  accused  then  knew 

it  was  false; 

(d)  That  the  communication  of  the  information  by  the  accused  was  malicious;  and 

(e)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order 
and  discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  Threat.  A  “threat”  is  an  expressed  present  determination  or  intent  to  kill,  injure,  or  intimidate  a 
person  or  to  damage  or  destroy  certain  property  presently  or  in  the  future.  Proof  that  the  accused  actually  intended 
to  kill,  injure,  intimidate,  damage,  or  destroy  is  not  required.  See  also  paragraph  1 10. 

(2)  Malicious.  A  communication  is  “malicious”  if  the  accused  believed  that  the  information  would 
probably  interfere  with  the  peaceful  use  of  the  building,  vehicle,  aircraft,  or  other  property  concerned,  or  would 
cause  fear  or  concern  to  one  or  more  persons. 

(3)  Explosive.  See  R.C.M.  103(1 1). 

d.  Lesser  included  offenses. 

(1)  Bomb  threat. 

(a)  Article  134 — communicating  a  threat 

(b)  Article  80 — attempts 

(2)  Bomb  hoax.  Article  80 — attempts 

e.  Maximum  punishment.  Bomb  threat  and  bomb  hoax:  Dishonorable  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  5  years. 

f.  Sample  specifications. 

(1)  Bomb  threat. 
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In  that _ (personal  jurisdiction  data)  did,  (at/on  board — location)  (subject-matter  juris¬ 
diction  data,  if  required)  on  or  about - 19 - wrongfully  communicate  certain  language,  to  wit: 

which  language  constituted  a  threat  to  harm  a  person  or  property  by  means  of  an  explosive. 

(2)  Bomb  hoax. 

In  that _ (personal  jurisdiction  data)  did,  (at/on  board— location)  (subject-matter  juris¬ 
diction  data,  if  required)  on  or  about - 19 - ,  maliciously  (communicate)  (convey)  certain  infor¬ 
mation  concerning  an  attempt  being  made  or  to  be  made  to  unlawfully  [(kill)  (injure)  (intimidate) - ] 

[(damage)  (destroy) _ ]  by  means  of  an  explosive,  to  wit: - -  which  information 

was  false  and  which _ then  knew  to  be  false. 

110.  Article  134  (Threat,  communicating) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  communicated  certain  language  expressing  a  present  determination  or  intent  to 
wrongfully  injure  the  person,  property,  or  reputation  of  another  person,  presently  or  in  the  future; 

(2)  That  the  communication  was  made  known  to  that  person  or  to  a  third  person; 

(3)  That  the  communication  was  wrongful;  and 

(4)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  To  establish  the  threat  it  is  not  necessary  that  the  accused  actually  intended  to  do  the  injury 
threatened.  However,  a  declaration  made  under  circumstances  which  reveal  it  to  be  in  jest  or  for  an  innocent  or 
legitimate  purpose,  or  which  contradict  the  expressed  intent  to  commit  the  act,  does  not  constitute  this  offense. 
Nor  is  the  offense  committed  by  the  mere  statement  of  intent  to  commit  an  unlawful  act  not  involving  injury  to 
another.  See  also  paragraph  109  concerning  bomb  threat. 

d.  Lesser  included  offenses. 

(1)  Article  1 17 — provoking  speeches  or  gestures 

(2)  Article  80 — attempts 

e.  Maximum  punishment.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  3  years. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board— location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about - 19 - -  wrongfully  communicate  to - a 

threat  to  (injure _ by _ )  (accuse - of  having  committed  the  offense 

of - )  ( - )■ 

111.  Article  134  (Unlawful  entry) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  entered  the  real  property  of  another  or  certain  personal  property  of  another  which 
amounts  to  a  structure  usually  used  for  habitation  or  storage; 

(2)  That  such  entry  was  unlawful;  and 

(3)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 
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c.  Explanation.  See  paragraph  55  for  a  discussion  of  “entry."  An  entry  is  “unlawful"  if  made  without  the 
consent  of  any  person  authorized  to  consent  to  entry  or  without  other  lawful  authority.  No  specific  intent  or 
breaking  is  required  for  this  offense.  See  paragraph  56  for  a  discussion  of  housebreaking.  The  property  protected 
against  unlawful  entry  includes  real  property  and  the  sort  of  personal  property  which  amounts  to  a  structure 
usually  used  for  habitation  or  storage.  It  would  usually  not  include  an  aircraft,  automobile,  tracked  vehicle,  or 
a  person's  locker,  even  though  used  for  storage  purposes.  However,  depending  on  the  circumstances,  an  intrusion 
into  such  property  may  be  prejudicial  to  good  order  and  discipline. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 
6  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (aUon  board — location)  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about _ 19 _  .  unlawfully  enter  the  (dwelling  house)  (garage) 

(warehouse)  (tent)  (vegetable  garden)  (orchard)  (stateroom)  ( _ ) 

of _ 

112.  Article  134  (Weapon:  concealed,  carrying) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  carried  a  certain  weapon  concealed  on  or  about  the  accused’s  person; 

(2)  That  the  carrying  was  unlawful; 

(3)  That  the  weapon  was  a  dangerous  weapon;  and 

(4)  That,  under  the  circumstances,  the  conduct  of  the  accu,sed  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  Concealed  weapon.  A  weapon  is  concealed  when  it  is  carried  by  a  person  and  intentionally  covered 
or  kept  from  sight. 

(2)  Dangerous  weapon.  For  purposes  of  this  paragraph,  a  weapon  is  dangerous  if  it  was  specifically 
designed  for  the  purpose  of  doing  grievous  bodily  harm,  or  it  was  used  or  intended  to  be  used  by  the  accused 
to  do  grievous  bodily  harm. 

(3)  On  or  about.  "On  or  about"  means  the  weapon  was  carried  on  the  accused's  person  or  was  within 
the  immediate  reach  of  the  accused. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 
I  year, 

f.  Sample  .specification. 

In  that _ (personal  jurisdiction  data),  did.  (at/on  board — UxationI  (subject-matter  juris¬ 
diction  data,  if  required),  on  or  about  _ 19 _ _  unlawfully  carry  on  or  about  his/her  person  a 

concealed  weapon,  to  wit:  a _ 

113.  Article  134  (Wearing  unauthorized  insignia,  decoration,  badge,  ribbon,  device,  or  lapel  but¬ 
ton) 

a.  Text.  See  paragraph  60. 

b.  Elements 
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(1)  That  the  accused  wore  a  certain  insignia,  decoration,  badge,  ribbon,  device,  or  lapel  button  upon 
the  accused’s  uniform  or  civilian  clothing; 

(2)  That  the  accused  was  not  authorized  to  wear  the  item; 

(3)  That  the  wearing  was  wrongful;  and 

(4)  That,  under  the  circumstances,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation.  None. 

d.  Lesser  included  offense.  Article  80 — attempts 

e.  Maximum  punishment.  Bad-conduct  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 
6  months. 

f.  Sample  specification. 

In  that _ (personal  jurisdiction  data),  did,  (at/on  board — location),  on  or  about - 

19 _ ,  wrongfully  and  without  authority  wear  upon  his/her  (uniform)  (civilian  clothing)  |the  insignia  of  grade 

of  a  (master  sergeant  of _ )  (chief  gunner’s  mate  of - )]  [Combat  Infantryman 

Badge)  (The  Distinguished  Service  Cross)  (the  ribbon  representing  the  Silver  Star)  )the  lapel  button  representing 
the  Legion  of  Merit)  ( - ). 
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Part  V 

NONJUDICIAL  PUNISHMENT  PROCEDURE 

1.  General 

a.  Authority.  Nonjudicial  punishment  in  the  United  States  Armed  Forces  is  authorized  by  Article  15. 

b.  Nature.  Nonjudicial  punishment  is  a  disciplinary  measure  more  serious  than  the  administrative  corrective 
measures  discussed  in  paragraph  Ig.  but  less  serious  than  trial  by  court-martial. 

c.  Purpose.  Nonjudicial  punishment  provides  commanders  with  an  essential  and  prompt  means  of  maintaining 
good  order  and  discipline  and  also  promotes  positive  behavior  changes  in  servicemembers  without  the  stigma  of 
a  court-martial  conviction. 

d.  Policy. 

(1)  Commander’s  responsibility.  Commanders  are  responsible  for  good  order  and  discipline  in  their 
commands.  Generally,  discipline  can  be  maintained  through  effective  leadership  including,  when  necessary, 
administrative  corrective  measures.  Nonjudicial  punishment  is  ordinarily  appropriate  when  administrative  cor¬ 
rective  measures  are  inadequate  due  to  the  nature  of  the  minor  offense  or  the  record  of  the  servicemember,  unless 
it  is  clear  that  only  trial  by  court-martial  will  meet  the  needs  of  justice  and  discipline.  Nonjudicial  punishment 
shall  be  considered  on  an  individual  basis.  Commanders  considering  nonjudicial  punishment  should  consider  the 
nature  of  the  offense,  the  record  of  the  servicemember,  the  needs  for  good  order  and  discipline,  and  the  effect 
of  nonjudicial  punishment  on  the  servicemember  and  the  servicemember’s  record. 

(2)  Commander's  discretion.  A  commander  who  is  considering  a  case  for  disposition  under  Article  15 
will  exercise  personal  discretion  in  evaluating  each  case,  both  as  to  whether  nonjudicial  punishment  is  appropriate, 
and,  if  so,  as  to  the  nature  and  amount  of  punishment  appropriate.  No  superior  may  direct  that  a  subordinate 
authority  impose  nonjudicial  punishment  in  a  particular  case,  issue  regulations,  orders,  or  “guides”  which 
suggest  to  subordinate  authorities  that  certain  categories  of  minor  offenses  be  disposed  of  by  nonjudicial  pun¬ 
ishment  instead  of  by  court-martial  or  administrative  corrective  measures,  or  that  predetermined  kinds  or  amounts 
of  punishments  be  imposed  for  certain  classifications  of  offenses  that  the  subordinate  considers  appropriate  for 
disposition  by  nonjudicial  punishment. 

(3)  Commander's  suspension  authority.  Commanders  should  consider  suspending  all  or  part  of  any 
punishment  selected  under  Article  15,  particularly  in  the  case  of  first  offenders  or  when  significant  extenuating 
or  mitigating  matters  are  present.  Suspension  provides  an  incentive  io  the  offender  and  gives  an  opportunity  to 
the  commander  to  evaluate  the  offender  during  the  period  of  suspension. 

e.  Minor  offenses.  Nonjudicial  punishment  may  be  imposed  for  acts  or  omissions  that  are  minor  offenses 
under  the  punitive  articles  (see  Part  IV).  Whether  an  offense  is  minor  depends  on  several  factors;  the  nature  of 
the  offense  and  the  circumstances  surrounding  its  commission;  the  offender’s  age,  rank,  duty  assignment,  record, 
and  experience;  and  the  maximum  sentence  imposable  for  the  offense  if  tried  by  general  court-martial.  Ordinarily, 
a  minor  offense  is  an  offense  for  which  the  maximum  sentence  imposable  would  not  include  a  dishonorable 
discharge  or  confinement  for  longer  than  1  year  if  tried  by  general  court-martial.  The  decision  whether  an  offense 
is  “minor”  is  a  matter  of  discretion  for  the  commander  imposing  nonjudicial  punishment,  but  nonjudicial 
punishment  for  an  offense  other  than  a  miner  offense  (even  though  thought  by  the  commander  to  be  minor)  is 
not  a  bar  to  trial  by  court-martial  for  the  same  offense.  See  R.C.M.  907(b)(2)(D)(iv).  However,  the  accused 
may  show  at  trial  that  nonjudicial  punishment  was  imposed,  and  if  the  accused  does  so.  this  fact  must  be 
considered  in  determining  an  appropriate  sentence.  See  Article  15(0;  RC.M.  1001(c)(1)(B). 

f.  Limitations  on  nonjudicial  punishment. 

(1)  Double  punishment  prohibited.  When  nonjudicial  punishment  has  been  imposed  for  an  offense. 
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punishment  may  not  again  be  imposed  for  the  same  offense  under  Article  15,  Bui  see  paragraph  le  concerning 
trial  by  court-martial. 

(2)  Increase  in  punishment  prohihiteii.  Once  nonjudicial  punishment  has  been  imposed,  it  may  not  be 
increased,  upon  appeal  or  otherwise. 

(3)  Multiple  punishment  prohibited.  When  a  commander  dett-Tnines  that  nonjudicial  punishment  is 
appropriate  for  a  particular  servicemember,  all  known  offenses  determined  to  be  appropriate  for  disposition  by 
nonjudicial  punishment  and  ready  to  be  considered  at  that  time,  including  all  such  offenses  arising  from  a  single 
incident  or  course  of  conduct,  shall  ordinarily  be  considered  together,  and  not  made  the  basis  for  multiple 
punishments. 

(4)  Statute  of  limitations.  Except  as  provided  in  Article  43(d),  nonjudicial  punishment  may  not  be 
imposed  for  offenses  which  were  committed  more  than  2  years  before  the  date  of  imposition.  See  Article  43(c). 

(5)  Civilian  courts.  Nonjudicial  punishment  may  not  be  imposed  for  an  offense  tried  by  a  court  which 
derives  its  authority  from  the  United  States.  Nonjudicial  punishment  may  not  be  imposed  for  an  offense  tried 
by  a  State  or  foreign  court  unless  authorized  by  regulations  of  the  Secretary  concerned. 

g.  Relationship  of  nonjudicial  punishment  to  administrative  corrective  measures.  Article  15  and  Part  V  of 
this  Manual  do  not  apply  to,  include,  or  limit  use  of  administrative  corrective  measures  that  promote  efficiency 
and  good  order  and  discipline  such  as  counseling,  admonitions,  reprimands,  exhortations,  disapprovals,  criticisms, 
censures,  reproofs,  rebukes,  extra  military  instruction,  and  administrative  withholding  of  privileges.  See  also 
R.C.M.  306.  Administrative  corrective  measures  are  not  punishment,  and  they  may  be  used  for  acts  or  omissions 
which  are  not  offenses  under  the  code  and  for  acts  or  omissions  which  are  offenses  under  the  code. 

h.  Effect  of  errors.  Failure  to  comply  with  any  of  the  procedural  provisions  of  Part  V  of  this  Manual  shall 
not  invalidate  a  punishment  imposed  under  Article  15,  unless  the  error  materially  prejudiced  a  substantial  right 
of  the  servicemember  on  whom  the  punishment  was  imposed. 

2.  Who  may  impose  nonjudicial  punishment 

a.  Commander.  Unless  otherwise  provided  by  regulations  of  the  Secretary  concerned,  a  commander  may 
impose  nonjudicial  punishment  upon  any  military  personnel  of  that  command.  ■■Commander"  means  a  com¬ 
missioned  or  warrant  officer  who,  by  virtue  of  rank  and  assignment,  exercises  primary  command  authority  over 
a  military  organization  or  prescribed  territorial  area,  which  under  pertinent  official  directives  is  recognized  as  a 
"command.”  Subject  to  subparagraph  ld(2}  and  any  regulations  of  the  Secretary  concerned,  the  authority  of  a 
commander  to  impose  nonjudicial  punishment  as  to  certain  types  of  offenses,  certain  categories  of  persons,  or 
in  specific  cases,  or  to  impose  certain  types  of  punishment,  may  be  limited  or  withheld  by  a  superior  commander 
or  by  the  Secretary  concerned. 

b.  Officer  in  charge.  If  authorized  by  regulations  of  the  Secretary  concerned,  an  officer  in  charge  may 
impose  nonjudicial  punishment  upon  enlisted  persons  assigned  to  that  unit. 

c.  Principal  assistant.  If  authorized  by  regulations  of  the  Secretary  concerned,  a  commander  exercising 
general  court-martial  jurisdiction  or  an  officer  of  general  or  Hag  rank  in  command  may  delegate  that  commander's 
powers  under  Article  15  to  a  principal  assistant.  The  Secretary  concerned  may  define  ■■principal  assistant" 

3.  Right  to  demand  trial 

Except  in  the  case  of  a  person  attached  to  or  embarked  in  a  vessel,  punishment  may  not  be  imposed  under 
Article  15  upon  any  member  of  the  armed  forces  who  has.  before  the  imposition  of  nonjudicial  punishment, 
demanded  trial  by  court-martial  in  lieu  of  nonjudicial  punishment.  This  right  may  also  be  granted  to  a  person 
attached  to  or  embarked  in  a  vessel  if  so  authorized  by  regulations  of  the  Secretary  concerned.  .A  person  is 
"attached  to"  or  “embarked  in"  a  vessel  if.  at  the  time  nonjudicial  punishment  is  imposed,  that  person  is 
assigned  or  attached  to  the  vessel,  is  on  board  for  passage,  or  is  assigned  or  attached  to  an  embarked  staff,  unit, 
detachment,  squadron,  team,  air  group,  or  other  regularly  organized  body. 
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4.  Procedure 

a.  Notice.  If,  after  a  preliminary  inquiry  {see  R.C.M.  303),  the  commander  determines  that  disposition  by 
nonjudicial  punishment  proceedings  is  appropriate  {see  R.C.M.  306:  paragraph  1  of  this  Part),  the  commander 
shall  cause  the  servicemember  to  be  notified.  The  notice  shall  include; 

(1)  a  statement  that  the  commander  is  considering  the  imposition  of  nonjudicial  punishment; 

(2)  a  statement  describing  the  alleged  offenses — including  the  article  of  the  code — which  the  member 
is  alleged  to  have  committed; 

(3)  a  brief  summary  of  the  information  upon  which  the  allegations  are  based  or  a  statement  that  the 
member  may,  upon  request,  examine  available  statements  and  evidence; 

(4)  a  statement  of  the  rights  that  will  be  accorded  to  the  servicemember  under  subparagraphs  4c  (  1 )  and 
(2)  of  this  Part; 

(5)  unless  the  right  to  demand  trial  is  not  applicable  (see  paragraph  3  of  this  Part),  a  statement  that 
the  member  may  demand  trial  by  court-martial  in  lieu  of  nonjudicial  punishment,  a  statement  of  the  maximum 
punishment  which  the  commander  may  impose  by  nonjudicial  punishment;  a  statement  that,  if  trial  by  court- 
martial  is  demanded,  charges  could  be  referred  for  trial  by  summary,  special,  or  general  court-martial;  that  the 
member  may  not  be  tried  by  summary  court-martial  over  the  member's  objection;  and  that  at  a  special  or  general 
court-martial  the  member  has  the  right  to  be  represented  by  counsel . 

b.  Decision  by  servicemember. 

(1)  Demand  for  trial  by  court-martial.  If  the  servicemember  demands  trial  by  court-martial  (when  this 
right  is  applicable),  the  nonjudicial  proceedings  shall  be  terminated.  It  is  within  the  discretion  of  the  commander 
whether  to  forward  or  refer  charges  for  trial  by  court-martial  {see  R.C.M.  306;  307;  401-407)  in  such  a  case, 
but  in  no  event  may  nonjudicial  punishment  be  imposed  for  the  offenses  affected  unless  the  demand  is  voluntarily 
withdrawn, 

(2)  No  demand  for  trial  by  court-martial.  If  the  servicemember  does  not  demand  trial  by  court-martial 
within  a  reasonable  time  after  notice  under  paragraph  4a  of  this  Part,  or  if  the  right  to  demand  trial  by  court- 
martial  is  not  applicable,  the  commander  may  proceed  under  paragraph  4c  of  this  Part. 

c.  Nonjudicial  punishment  accepted. 

(1)  Personal  appearance  requested;  procedure.  Before  nonjudicial  punishment  may  be  imposed,  the 
servicemember  shall  be  entitled  to  appear  personally  before  the  commander — or  the  commander’s  delegee  {see 
paragraph  2c  of  this  Part) — who  offered  nonjudicial  punishment,  except  when  appearance  is  prevented  by  the 
unavailability  of  the  commander  or  by  extraordinary  circumstances,  in  which  case  the  servicemember  shall  be 
entitled  to  appear  before  a  person  designated  by  the  commander  who  shall  prepare  a  written  summary  of  any 
proceedings  before  that  person  and  forward  it  and  any  written  matter  submitted  by  the  servicemember  to  the 
commander.  If  the  servicemember  requests  personal  appearance,  the  servicemember  shall  be  entitled  to; 

(A)  Be  informed  in  accordance  with  Article  31(b); 

(B)  Be  accompanied  by  a  spokesperson  provided  or  arranged  for  by  the  member  unless  the  punishment 
to  be  imposed  will  not  exceed  extra  duty  for  14  days,  restriction  for  14  days,  and  an  oral 
reprimand.  Such  a  spokesperson  need  not  be  qualified  under  R.C.M.  502(d);  such  spokesperson 
is  not  entitled  to  travel  or  similar  expenses,  and  the  proceedings  need  not  be  delayed  to  peimit 
the  presence  of  a  spokesperson;  the  spokesperson  may  speak  for  the  servicemember,  but  may 
not  question  witnesses  except  as  the  commander  may  allow  as  a  matter  of  discretion; 

(C)  Be  informed  orally  or  in  writing  of  the  information  against  the  servicemember  and  relating  to 
the  offenses  alleged, 

(D)  Be  allowed  to  examine  documents  or  physical  objects  against  the  member  which  the  commander 
has  examined  in  connection  with  the  ca.se  and  on  which  the  commander  intends  to  rely  in 
deciding  whether  and  how  much  nonjudicial  punishment  to  impose; 

(E)  Present  matters  in  defense,  extenuation,  and  mitigation  orally,  or  in  writing,  or  both; 
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(F)  Have  present  witnesses,  including  those  adverse  to  the  servicemember,  upon  request  if  their 
statements  will  be  relevant  and  they  are  reasonably  available.  For  purposes  of  this  subparagraph, 
a  witness  is  not  reasonably  available  if  the  witness  requires  reimbursement  by  the  United  States 
for  any  cost  incurred  in  appearing,  cannot  appear  without  unduly  delaying  the  proceedings,  or, 
if  a  military  witness,  cannot  be  excused  from  other  important  duties; 

(G)  Have  the  proceeding  open  to  the  public  unless  the  commander  determines  that  the  proceeding 
should  be  closed  for  good  cause,  such  as  military  exigencies  or  security  interests,  or  unless  the 
punishment  to  be  imposed  will  not  exceed  extra  duty  for  14  days,  restriction  for  14  days,  and 
an  oral  reprimand;  however,  nothing  in  this  subparagraph  requires  special  arrangements  to  be 
made  to  facilitate  access  to  the  proceeding. 

(2)  Personal  appearance  waived:  procedure.  If  the  servicemember  waives  the  right  to  appear  personally 
under  subparagraph  4c(l)  of  this  Part,  the  servicemember  may  submit  written  matters  for  consideration  by  the 
commander  before  the  commander's  decision  under  subparagraph  4c(4)  of  this  Part.  The  servicemember  shall 
be  informed  of  the  right  to  remain  silent  and  that  matters  submitted  may  be  used  against  the  member  in  a  trial 
by  court-martial. 

(3)  Evidence.  The  Military  Rules  of  Evidence  (Part  111),  other  than  with  respect  to  privileges,  do  not 
apply  at  nonjudidal  punishment  proceedings.  Any  relevant  matter  may  be  considered,  after  compliance  with 
subparagraphs  4c(l)(C)  and  (D)  of  this  Part. 

(4)  Commander’s  decision.  After  considering  all  relevant  matters  presented,  if  the  commander — 

(A)  Does  not  conclude  that  the  servicemember  committed  the  offenses  alleged,  the  commander  shall 
so  inform  the  member  and  terminate  the  proceedings; 

(B)  Concludes  that  the  servicemember  committed  one  or  more  of  the  offenses  alleged,  the  commander 
shall: 

(i)  so  inform  the  servicemember; 

(ii)  inform  the  servicemember  of  the  punishment  imposed;  and 

(iii)  inform  the  servicemember  of  the  right  to  appeal  (see  paragraph  7  of  this  Part). 

d.  Nonjudicial  punishment  based  on  record  of  court  of  inquiry  or  other  investigative  body.  Nonjudicial 
punishment  may  be  based  on  the  record  of  a  court  of  inquiry  or  other  investigative  body,  in  which  proceeding 
the  member  was  accorded  the  rights  of  a  party.  No  additional  proceeding  under  subparagraph  4c(l)  of  this  Part 
is  required.  The  servicemember  shall  be  informed  in  writing  that  nonjudicial  punishment  is  being  considered 
based  on  the  record  of  the  proceedings  in  question,  and  given  the  opportunity,  if  applicable,  to  refuse  nonjudicial 
punishment.  If  the  servicemember  does  not  demand  trial  by  court-martial  or  has  no  option,  the  servicemember 
may  submit,  in  writing,  any  matter  in  defense,  extenuation,  or  mitigation,  to  the  officer  considering  imposing 
nonjudicial  punishment,  for  consideration  by  that  officer  to  determine  whether  the  member  committed  the  offenses 
in  question,  and,  if  so,  to  determine  an  appropriate  punishment. 

5.  Punishments 

a.  General  limitations.  The  Secretary  concerned  may  limit  the  power  granted  by  Article  15  with  respect  to 
the  kind  and  amount  of  the  punishment  authorized.  Subject  to  paragraphs  I  and  4  of  this  Part  and  to  regulations 
of  the  Secretary  concerned,  the  kinds  and  amounts  of  punishment  authorized  by  Article  15(b)  may  be  imposed 
upon  servicemembers  as  provided  in  this  paragraph. 

b.  Authorized  maximum  punishments.  In  addition  to  or  in  lieu  of  admonition  or  reprimand,  the  following 
disciplinary  punishments  may,  subject  to  the  limitations  of  paragraph  5d  of  this  Part,  be  imposed  by  the  following 
commanders  upon  .servicemembers: 

( 1 )  Upon  commissioned  officers  and  warrant  officers — 

(A)  By  any  commanding  officer — restriction  to  specified  limits,  with  or  without  suspension  from 
duty,  for  not  more  than  30  consecutive  days; 
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(B)  If  imposed  by  an  officer  exercising  general  court-martial  jurisdiction  or  an  officer  of  general  or 
(lag  rank  in  command — 

(i)  arrest  in  quarters  for  not  more  than  30  consecutive  days; 

(ii)  forfeiture  of  not  more  than  one-half  of  1  month's  pay  per  month  for  2  months; 

(iii)  restriction  to  specified  limits,  with  or  without  suspension  from  duty,  for  not  more  than 
60  consecutive  days; 

(2)  Upon  other  military  personnel  of  the  command — 

(A)  By  any  commander — 

(i)  if  imposed  upon  a  person  attached  to  or  embarked  in  a  vessel,  confinement  on  bread  and 
water  or  diminished  rations  for  not  more  than  3  consecutive  days; 

(ii)  correctional  custody  for  not  more  than  7  consecutive  days; 

(iii)  forfeiture  of  not  more  than  7  days’  pay; 

(iv)  reduction  to  the  next  inferior  grade,  if  the  grade  from  which  demoted  is  within  the 
promotion  authority  of  the  officer  imposing  the  reduction  or  any  officer  subordinate  to  the  one  who  imposes  the 
reduction; 


(V)  extra  duties,  including  fatigue  or  other  duties,  for  not  more  than  14  consecutive  days; 

(vi)  restriction  to  specified  limits,  with  or  without  suspension  from  duty,  for  not  more  than 

14  consecutive  days; 

(B)  If  imposed  by  a  commanding  officer  of  the  grade  of  major  or  lieutenant  commander  or  above — 

(i)  if  imposed  upon  a  person  attached  to  or  embarked  in  a  vessel,  confinement  on  bread  and 
wafer  or  diminished  rations  for  not  more  than  3  consecutive  days; 

(ii)  correctional  custody  for  not  more  than  .30  consecutive  days; 

(iii)  forfeiture  of  not  more  than  one-half  of  1  month’s  pay  per  month  for  2  months; 

(iv)  reduction  to  the  lowest  or  any  intermediate  pay  grade,  if  the  grade  from  which  demoted 

15  with:  t  the  promotion  authority  i  I  the  officer  imposing  the  reduction  or  any  officer  subordinate  to  the  one  who 
imposes  the  reduction,  but  enlisted  members  in  pay  grades  above  E-4  may  not  be  reduced  more  than  one  pay 
grade,  except  that  during  time  of  war  or  national  emergency  this  category  of  persons  may  be  reduced  two  grades 
if  the  Secretary  concerned  determines  that  circumstances  require  the  removal  of  this  limitation; 

(v)  extra  duties,  including  fatigue  or  other  duties,  for  not  more  than  45  consecutive  days; 

(vi)  restriction  to  specified  limits,  with  or  without  suspension  from  duty,  for  not  more  than 
60  consecutive  days. 

c  iVo/ure  of  punishments. 

( 1 )  Admonition  and  reprimand.  Admonition  and  reprimand  are  two  forms  of  censure  intended  to  express 
adverse  reflection  upon  or  criticism  of  a  person's  conduct.  A  reprimand  is  a  more  severe  form  of  censure  than 
an  admonition.  When  imposed  as  nonjudicial  punishment,  the  admonition  or  reprimand  is  considered  to  be 
punitive,  unlike  the  nonpunitive  admonition  and  reprimand  provided  for  in  paragraph  If  of  this  Part,  In  the  case 
of  commissioned  officers  and  warrant  officers,  admonitions  and  reprimands  given  as  nonjudicial  punishment 
must  be  administered  in  writing.  In  other  cases,  unless  otherwise  prescribed  by  the  Secretary  concerned,  they 
may  be  administered  either  orally  or  in  writing. 

(2)  Restriction.  Restriction  is  the  least  severe  form  of  depn  lion  of  liberty.  Restriction  involves  moral 
rather  than  physical  restraint.  The  severity  of  this  type  of  restraint  depends  on  its  duration  and  the  geographical 
limits  specified  when  the  punishment  is  imposed.  A  person  undergoing  restriction  may  be  required  to  report  to 
a  designated  place  at  specified  times  if  reasonably  necessary  to  ensure  that  the  punishment  is  being  properly 
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executed.  Unless  otherwise  specified  by  the  commander  impt)sing  this  form  of  punishment,  a  person  in  restriction 
may  be  required  to  perform  any  military  duty. 

(3)  Arrest  in  quarters.  As  in  the  case  of  restriction,  the  restraint  involved  in  arrest  in  quarters  is  enforced 
by  a  moral  obligation  rather  than  by  physical  means.  This  punishment  may  be  imposed  only  on  officers.  An 
officer  undergoing  this  punishment  may  be  required  to  perform  those  duties  prescribed  by  the  .Secretary  concerned. 
However,  an  officer  so  punished  is  required  to  remain  within  that  officer's  quarters  during  the  period  of  punishment 
unless  the  limits  of  arrest  are  otherwise  extended  by  appropriate  authority.  The  quarters  of  an  officer  may  consist 
of  a  military  residence,  whether  a  tent,  stateroom,  or  other  quarters  assigned,  or  a  private  residence  when 
government  quarters  have  not  been  provided. 

(4)  Correetional  custody.  Correctional  cusunly  is  the  physical  restraint  of  a  person  during  duty  or 
nonduty  hours,  or  both,  imposed  as  a  punishment  under  Article  1,“).  and  may  include  extra  duties,  fatigue  duties, 
or  hard  labor  as  an  incident  of  correctional  custody.  A  person  may  be  required  to  serve  correctional  custody  in 
a  confinement  facility,  but,  if  practicable,  not  in  immediate  association  with  persons  awaiting  trial  or  held  in 
confinement  pursuant  to  trial  by  court-martial.  A  person  undergoing  correctional  custody  may  be  required  to 
perform  those  regular  military  duties,  extra  duties,  fatigue  duties,  and  hard  labor  which  may  be  assigned  by  the 
authority  charged  with  the  administration  of  the  punishment.  The  conditions  under  which  correctional  custody 
is  served  shall  be  prescribed  by  the  Secretary  concerned.  In  addition,  the  Secretary  concerned  may  limit  the 
categories  of  enlisted  members  upon  whom  correctional  custixly  may  be  imposed.  The  authority  competent  to 
order  the  release  of  a  person  from  correctional  custody  shall  be  as  designated  by  the  Secretary  concerned. 

(5)  Confinement  on  bread  and  water  or  diminished  rations.  Confinement  on  bread  and  water  or 
diminished  rations  involves  confinement  in  places  v;here  the  person  so  confined  may  communicate  only  with 
authorized  personnel.  The  ration  to  be  furnished  a  person  undergoing  a  punishment  of  confinement  on  bread  and 
water  or  diminished  rations  is  that  specified  by  the  authority  charged  with  the  administration  of  the  punishment, 
but  the  ration  may  not  consist  solely  of  bread  and  water  unless  this  punishment  has  been  specifically  imposed. 
When  punishment  of  confinement  on  bread  and  water  or  diminished  rations  is  imposed,  a  signed  certificate  of 
a  medical  officer  containing  an  opinion  that  no  .serious  injury  to  the  health  of  the  person  to  be  confined  will  be 
caused  by  that  punishment,  must  be  obtained  before  the  punishment  is  executed.  The  categories  of  enlisted 
personnel  upon  whom  this  type  of  punishment  may  be  imposed  may  be  limited  by  the  Secretary  concerned. 

(6)  E.Ktra  duties.  Extra  duties  involve  the  performance  of  duties  in  addition  to  those  normally  assigned 
to  the  person  undergoing  the  punishment.  Extra  duties  may  include  fatigue  duties.  Military  duties  of  any  kind 
may  be  assigned  as  extra  duty.  However,  no  extra  duty  may  be  imposed  which  constitutes  a  known  safety  or 
health  hazard  to  the  member  or  which  constitutes  cruel  or  unusual  punishment  or  which  is  not  sanctioned  by 
customs  of  the  service  concerned.  Extra  duties  assigned  as  punishment  of  noncommissioned  officers,  petty 
officers,  or  any  other  enlisted  persons  of  equivalent  grades  or  pirsltions  designated  by  the  Secretary  concerned, 
should  not  be  of  a  kind  which  demeans  their  grades  or  positio.is 

(7)  Reduction  in  grade.  Reduction  in  grade  is  one  of  the  most  severe  forms  of  nonjudicial  punishment 
and  it  should  be  used  with  discretion.  As  used  in  Article  15.  the  phrase  “if  the  grade  from  which  demoted  is 
within  the  promotion  authority  of  the  officer  imposing  the  reduction  or  any  officer  subordinate  to  the  one  who 
imposes  the  reduction"  docs  not  refer  to  the  authority  to  promote  the  person  concerned  but  to  the  general  authority 
to  promote  to  the  grade  held  by  the  person  to  be  punished. 

(8)  Forfeiture  of  pay.  Forfeiture  means  a  permanent  loss  of  entitlement  to  the  pay  forfeited.  “Pay." 
as  used  with  respect  to  forfeiture  of  pay  under  Article  15,  refers  only  to  the  basic  pay  of  the  person  plus  any 
sea  or  foreign  duty  pay.  “Basic  pay"  includes  no  element  of  pay  other  than  the  basic  pay  fixed  by  statute  for 
the  grade  and  length  of  service  of  the  person  concerned  and  does  not  include  special  pay  for  a  special  qualification, 
incentive  pay  for  th?  performance  of  hazardous  duties,  proficiency  pay,  subsistence  and  quarters  allowances, 
and  similar  types  of  compensation.  If  the  punishment  includes  both  reduction,  whether  or  not  suspended,  and 
forfeiture  of  pay.  the  forfeiture  must  be  based  on  the  grade  to  which  reduced.  The  amount  to  be  forfeited  will 
be  expressed  in  whole  dollar  amounts  only  and  not  in  a  number  of  day's  pay  or  fractions  of  monthly  pay.  If  the 
forfeiture  is  to  be  applied  for  more  than  1  month,  the  amount  to  be  forfeited  per  month  and  the  number  of  months 
should  be  stated.  Forfeiture  of  pay  may  not  extend  to  any  pay  accrued  before  the  date  of  its  imposition. 

d.  Limitations  on  combinations  of  punishment. 
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(1)  Arrest  in  quarters  may  not  be  imposed  in  combination  with  restriction; 

(2)  Confinement  on  bread  and  water  or  diminished  rations  may  not  be  imposed  in  combination  with 
correctional  custody,  extra  duties,  or  restriction; 

(3)  Correctional  custody  may  not  be  imposed  in  combination  with  restriction  or  extra  duties; 

(4)  Restriction  and  extra  duties  may  be  combined  to  run  concurrently,  but  the  combination  may  not 
exceed  the  maximum  imposable  for  extra  duties. 

(5)  Subject  to  the  limits  in  subparagraphs  d(l)  through  (4)  all  authorized  punishments  may  be  imposed 
in  a  single  case  in  the  maximum  amounts. 

e.  Effective  date  and  execution  of  punishments.  Reduction  and  forfeiture  of  pay,  if  unsuspended,  take  effect 
on  the  date  the  commander  imposes  the  punishments.  Other  punishments,  if  unsuspended,  will  take  effect  and 
be  carried  into  execution  as  prescribed  by  the  Secretary  concerned. 

6.  Suspension,  mitigation,  remission,  and  setting  aside 

a.  Suspension.  The  commander  who  imposes  nonjudicial  punishment,  or  a  successor  in  command  over  the 
person  punished,  may,  at  any  time,  suspend  any  part  or  amount  of  the  unexecuted  punishment  imposed  and  may 
suspend  a  reduction  in  grade  or  a  forfeiture,  whether  or  not  executed,  subject  to  the  following  rules: 

(1)  An  executed  punishment  of  reduction  or  forfeiture  of  pay  may  be  suspended  only  within  a  period 
of  4  months  after  the  date  of  execution. 

(2)  Suspension  of  a  punishment  may  not  be  for  a  period  longer  than  6  months  from  the  date  of  the 
suspension,  and  the  expiration  of  the  current  enlistment  or  term  of  service  of  the  servicemember  involved 
automatically  terminates  the  period  of  suspension. 

(3)  Unless  the  suspension  is  sooner  vacated,  suspended  portions  of  the  punishment  are  remitted,  without 
further  action,  upon  the  termination  of  the  period  of  suspension. 

(4)  A  suspension  may  be  vacated  by  any  commander  competent  to  impose  upon  the  offender  concerned 
punishment  of  the  kind  and  amount  involved  in  the  vacation  of  susp  nsion.  Vacation  of  suspension  may  only 
be  based  on  an  offense  under  the  code  committed  during  the  period  of  suspension.  Before  a  suspension  may  be 
vacated,  the  servicemember  ordinarily  shall  be  notified  and  given  an  opportunity  to  respond.  Although  a  hearing 
is  not  required  to  vacate  a  suspension,  if  the  punishment  suspended  is  of  the  kind  set  forth  in  Article  15(e)(1)- 
(7)  the  servicemember  should,  unless  impracticable,  be  given  an  opportunity  to  appear  before  the  officer  authorized 
to  vacate  suspension  of  the  punishment  to  present  any  matters  in  defense,  extenuation  or  mitigation  of  the  offense 
on  which  the  vacation  action  is  to  be  based.  Vacation  of  a  suspended  nonjudicial  punishment  is  not  itself 
nonjudicial  punishment,  and  additional  action  to  impose  nonjudicial  punishment  for  the  offense  upon  which  the 
vacation  action  is  based  is  not  precluded  thereby. 

b.  Mitigation.  Mitigation  is  a  reduction  in  either  the  quantity  or  quality  of  a  punishment,  its  general  nature 
remaining  the  same.  Mitigation  is  appropriate  when  the  offender’s  later  good  conduct  merits  a  reduction  in  the 
punishment,  or  when  it  is  determined  that  the  punishment  imposed  was  disproportionate.  The  commander  who 
imposes  nonjudicial  punishment  or  a  successor  in  command  may,  at  any  time,  mitigate  any  part  or  amount  of 
the  unexecuted  portion  of  the  punishment  imposed.  The  commander  may  also  mitigate  reduction  in  grade,  whether 
executed  or  unexecuted,  to  forfeiture  of  pay,  but  the  amount  of  the  forfeiture  may  not  be  greater  than  the  amount 
that  could  have  been  imposed  by  the  officer  who  initially  imposed  the  nonjudicial  punishment.  Reduction  in 
grade  may  be  mitigated  to  forfeiture  of  pay  only  within  4  months  after  the  date  of  execution. 

When  mitigating — 

(1)  Arrest  in  quarters  to  restriction; 

(2)  Confinement  on  bread  and  water  or  diminished  rations  to  correctional  custody; 

(3)  Correctional  custody  or  confinement  on  bread  and  water  or  diminished  rations  to  extra  duties  or 
restriction,  or  both;  or 

(4)  Extra  duties  to  restriction. 
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the  mitigated  punishment  may  not  be  for  a  greater  period  than  the  punishment  mitigated.  As  restriction  is  the 
least  severe  form  of  deprivation  of  liberty,  it  may  not  be  mitigated  to  a  lesser  period  of  another  form  of  deprivation 
of  liberty,  as  that  would  mean  an  increase  in  the  quality  of  the  punishment. 

c.  Remission.  Remission  is  an  action  whereby  any  portion  of  the  unexecuted  punishment  is  cancelled. 
Remission  is  appropriate  under  the  same  circumstances  as  mitigation.  The  commander  who  imposes  nonjudicial 
punishment  or  a  successor  in  command  may,  at  any  time,  remit  any  part  or  amount  of  the  unexecuted  portion 
of  the  punishment  imposed.  The  expiration  of  the  current  enlistment  or  term  of  service  of  the  servicemember 
automatically  remits  any  unexecuted  punishment  imposed  under  Article  15. 

d.  Setting  aside.  Setting  aside  is  an  action  whereby  the  punishment  or  any  pan  or  amount  thereof,  whether 
executed  or  unexecuted,  is  set  aside  and  any  property,  privileges,  or  rights  affected  by  the  portion  of  the  punishment 
set  aside  are  restored.  The  commander  who  imposes  nonjudicial  punishment  or  a  successor  in  command  may 
set  aside  punishment.  The  power  to  set  aside  punishments  and  restore  rights,  privileges,  and  property  affected 
by  the  executed  portion  of  a  punishment  should  ordinarily  be  exercised  only  when  the  authority  considering  the 
case  believes  that,  under  all  the  circumstances  of  the  case,  the  punishment  has  resulted  in  a  clear  injustice.  Also, 
the  power  to  set  aside  an  executed  punishment  should  ordinarily  be  exercised  only  within  a  reasonable  time  after 
the  punishment  has  been  executed.  In  this  connection,  4  months  is  a  reasonable  time  in  the  absence  of  unusual 
circumstances. 


7.  Appeals 

a.  In  general.  Any  servicemember  punished  under  Article  15  who  considers  the  punishment  to  be  unjust 
or  disproportionate  to  the  offense  may  appeal  through  the  proper  channels  to  the  next  superior  authority. 

b.  Who  may  act  on  appeal.  A  "superior  authority,"  as  prescribed  by  the  Secretary  concerned,  may  act  on 
an  appeal.  When  punishment  has  been  imposed  under  delegation  of  a  commander’s  authority  to  administer 
nonjudicial  punishment  (see  paragraph  2c  of  this  Part),  the  appeal  may  not  be  directed  to  the  commander  who 
delegated  the  authority. 

c.  Format  of  appeal.  Appeals  shall  be  in  writing  and  may  include  the  appellant’s  reasons  for  regarding  the 
punishment  as  unjust  or  disproportionate. 

d.  Time  limit.  An  appeal  shall  be  submitted  within  5  days  of  imposition  of  punishment,  or  the  right  to 
appeal  shall  be  waived  in  the  absence  of  good  cause  shown.  A  servicemember  who  has  appealed  may  be  required 
to  undergo  any  punishment  imposed  while  the  appeal  is  pending,  except  that  if  action  is  not  taken  on  the  appeal 
within  5  days  after  the  appeal  was  submitted,  and  if  the  servicemember  so  requests,  any  unexecuted  punishment 
involving  restraint  or  extra  duty  shall  be  stayed  until  action  on  the  appeal  is  taken. 

e.  Legal  review.  Before  acting  on  an  appeal  from  any  punishment  of  the  kind  set  forth  in  Article  15(e)(1)- 
(7),  the  authority  who  is  to  act  on  the  appeal  shall  refer  the  case  to  a  judge  advocate  or  to  a  lawyer  of  the 
Department  of  Transportation  for  consideration  and  advice,  and  may  so  refer  the  case  upon  appeal  from  any 
punishment  imposed  under  Article  15.  When  the  case  is  referred,  the  judge  advocate  or  lawyer  is  not  limited  to 
an  examination  of  any  written  matter  comprising  the  record  of  proceedings  and  may  make  any  inquiries  and 
examine  any  additional  matter  deemed  necessary. 

f.  Action  by  superior  authority. 

(1) /n  general.  In  acting  on  an  appeal,  the  superior  authority  may  exercise  the  same  power  with  respect 
to  the  punishment  imposed  as  may  be  exercised  under  Article  15(d)  and  paragraph  6  or  this  Part  by  the  officer 
who  imposed  the  punishment.  The  superior  authority  may  take  such  action  even  if  no  appeal  has  been  filed. 

(2)  Matters  considered.  When  reviewing  tliC  action  of  an  officer  who  imposed  nonjudicial  punishment, 
the  superior  authority  may  consider  the  record  of  the  proceedings,  any  matters  submitted  by  the  servicemember, 
any  matters  considered  during  the  legal  review,  if  any,  and  any  other  appropriate  matters. 

(3)  Additional  proceedings.  If  the  superior  authority  sets  aside  a  nonjudicial  punishment  due  to  a 
procedural  error,  that  authority  may  authorize  additional  proceedings  under  Article  15,  to  be  conducted  by  the 
officer  who  imposed  the  nonjudicial  punishment,  or  a  successor  in  command,  for  the  same  offenses  involved  in 


V-8 


the  original  proceedings.  Any  punishment  imposed  as  a  result  of  these  additional  proceedings  may  be  no  more 
severe  than  that  originally  imposed. 

(4)  Notification.  Upon  completion  of  action  by  the  superior  authority,  the  servicemember  upon  whom 
punishment  was  imposed  shall  be  promptly  notified  of  the  result. 

(5)  Delegation  to  principal  assistant.  If  authorized  by  regulations  of  the  Secretary  concerned  a  superior 
authority  who  is  a  commander  exercising  general  court-martial  jurisdiction,  or  is  an  officer  of  general  or  flag 
rank  in  command,  may  delegate  the  power  under  Article  15(e)  and  this  paragraph  to  a  principal  assistant. 

8.  Records  of  nonjudicial  punishment 

The  content,  format,  use,  and  disposition  of  records  of  nonjudicial  punishment  may  be  prescribed  by 
regulations  of  the  Secretary  concerned. 
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CONSTITUTION 
OF  THE  UNITED  STATES 


We  the  People  of  the  United  States,  in  Order  to  form  a  more  perfect  Union,  establish  Justice,  insure  domestic  Tranquility,  provide  for  the  common 
defence,  promote  the  general  Welfare,  and  secure  the  Blessings  of  Liberty  to  ourselves  and  our  Posterity,  do  ordain  and  establish  this 
Constitution  for  the  United  States  of  America. 

ARTICLE  I 

Section  1 .  All  legislative  Powers  herein  granted  shall  be  vested  in  a  Congress  of  the  United  States,  which  shall  consist  of  a  Senate  and  House 
of  Representatives. 

Section  2.  The  House  of  Representatives  shall  be  composed  of  Members  chosen  every  second  Year  by  the  People  of  the  several  States,  and 
the  Electors  in  each  State  shall  have  the  Qualifications  requisite  for  Electors  of  the  most  numerous  Branch  of  the  State  Legislature. 

No  Person  shall  be  a  Representative  who  shall  not  have  attained  to  the  Age  of  twenty  bve  Years,  and  been  seven  Years  a  Citizen  of  the  United 
States,  and  who  shall  not.  when  elected,  be  an  Inhabitant  of  that  State  in  which  he  shall  be  chosen. 

'Representatives  and  direct  Taxes  shall  be  apportioned  among  the  several  States  which  may  be  included  within  this  Union,  according  to  their 
respective  Numbers,  which  shall  be  determined  by  adding  to  the  whole  Number  of  free  Persons,  including  those  bound  to  Service  for  a  Term  of 
Years,  and  excluding  Indians  not  taxed,  three  fifths  of  all  other  Persons.  The  actual  Enumeration  shall  be  made  within  three  Years  after  the  first 
Meeting  of  the  Congress  of  the  United  States,  and  within  every  subsequent  Term  of  ten  Years,  in  such  Manner  as  they  shall  by  Law  direct.  The 
Number  of  Representatives  shall  not  exceed  one  for  every  thirty  Thousand,  but  each  State  shall  have  at  Least  one  Representative:  and  until  such 
enumeration  shall  be  made,  the  State  of  New  Hampshire  shall  be  entitled  to  chuse  three.  Massachusetts  eight.  Rhode-lsland  and  Providence 
Plantationsone,  Connecticut  five.  New  York  six.  New  Jersey  four,  Pennsylvania  eight.  Delaware  one,  Maryland  six.  Virginia  ten.  North  Carolina 
five.  South  Carolina  five,  and  Georgia  three. 

When  vacancies  happen  in  the  Representation  from  any  State,  the  Executive  Authority  thereof  shall  issue  Writs  of  Election  to  fill  such 
Vacancies. 

The  House  of  Representatives  shall  chuse  their  Speaker  and  other  officers:  and  shall  have  the  sole  Power  of  Impeachment. 

'Section  3.  The  Senate  of  the  United  States  shall  be  composed  of  two  Senators  from  each  State,  chosen  by  the  Legislature  thereof,  for  six 
Yeats:  and  each  Senator  shall  have  one  Vote. 

Immediately  after  they  shall  be  assembled  in  Consequence  of  the  first  Election,  they  shall  be  divided  as  equally  as  may  be  into  three  Classes. 
The  Seats  of  the  Senators  of  the  first  Class  shall  be  vacated  at  the  Expiration  of  the  second  Year,  of  the  second  Class  at  the  Expiration  of  the  fourth 
Year,  and  of  the  third  Class  at  the  Expiration  of  the  sixth  Year,  so  that  one  third  may  be  chosen  every  second  Year:  and.  if  Vacancies  happen  by 
Resignation,  or  otherwise,  during  the  Recess  of  the  Legislature  of  any  State,  the  Executive  thereof  may  make  temporary  Appointments  until  the 
next  Meeting  of  the  Legislature,  which  shall  then  fill  such  Vacancies. 

No  Person  shall  be  a  Senator  who  shall  not  have  attained  to  the  Age  of  thirty  Years,  and  been  nine  Years  a  Citizen  of  the  United  States,  and 
who  shall  not,  when  elected,  be  an  Inhabitant  of  that  Stale  for  which  he  shall  be  chosen. 

The  Vice  President  of  the  United  Stales  shall  be  President  of  the  Senate,  but  shall  have  no  Vole,  unless  they  be  equally  divided. 

The  Senate  shall  chuse  their  other  Officers,  and  also  a  President  pro  tempore,  in  the  Absence  of  the  Vice  President,  or  when  he  shall  exercise 
the  Office  of  President  of  the  United  States. 

The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments  When  sitting  for  that  Purpise.  they  shall  be  an  Oath  or  Affirmation.  When  the 
President  of  the  United  States  is  tried,  the  Chief  Justice  shall  preside;  And  no  ftjrson  shall  be  convicted  without  the  Concurrence  of  two  thirds  of 
the  Members  present. 

Judgment  in  Cases  of  Impeachment  shall  not  extend  further  than  to  removal  from  Office,  and  disqualification  to  hold  and  enjoy  any  Office  of 
honor,  Thisl  or  Profit  under  the  United  States:  but  the  F^rty  convicted  shall  nevertheless  be  liable  and  subject  to  Indictment,  Trial,  Judgment  and 
Punishment,  according  to  Law. 

S6Ctlon  4.  The  Times,  Places  and  Manner  of  holding  Elections  for  Senators  and  Representatives,  shall  be  prescribed  in  each  State  by  the 
Legislature  thereof:  but  the  Congress  may  at  any  time  by  Law  make  or  alter  such  Regulations,  except  as  to  the  Places  of  chusing  Senators. 

'This  clause  has  been  affected  by  the  14th  and  16th  amendments 

'This  section  has  been  affected  by  the  1 7th  amendment 
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Congress  shall  assemble  at  least  once  in  every  Year,  and  such  Meeting  shall  be  on  the  first  Monday  in  December,  unless  they  shall  by 
Law  appoint  a  different  Day 

Section  5.  Each  House  shall  be  the  Judge  of  the  Elections.  Returns  and  Qualifications  of  its  own  Members,  and  a  Majority  of  each  shall 
constitute  a  Quorum  to  do  Business;  but  a  smaller  Number  may  adjourn  from  day  to  day.  and  may  be  authorized  to  compel  the  Attendance  of 
absent  Members,  in  such  Manner,  and  under  such  Penalties  as  each  House  may  provide. 

Each  House  may  determine  the  Rules  of  its  Proceedings,  punish  its  Members  for  disorderly  Behaviour,  and,  with  the  Concurrence  of  two 
thirds,  expel  a  Member. 

Each  House  shall  keep  a  Journal  of  its  Ih'oceedings,  and  from  time  to  time  publish  the  same,  excepting  such  Parts  as  may  in  their  Judgment 
requite  Secrecy;  and  the  Yeas  and  Nays  of  the  Members  of  either  House  on  any  question  shall,  at  the  Desire  of  one  fifth  of  those  Present,  be  entered 
on  the  Journal. 

Neither  House,  during  the  Session  of  Congress,  shall,  without  the  Consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  other 
Place  than  that  in  which  the  two  Houses  shall  be  sitting. 

S6Ctlon  6.  The  Senators  and  Representatives  shall  receive  a  Comjiensation  for  their  Services,  to  be  ascertained  by  Law.  and  paid  out  of  the 
Treasury  of  the  United  States.  They  shall  in  all  Cases,  except  Treason.  Felony  and  Breach  of  the  Peace,  be  privileged  from  Arrest  during  their 
Attendance  at  the  Session  of  their  respective  Houses,  and  in  going  to  and  returning  from  the  same;  and  for  any  Speech  or  Debate  in  either  House, 
they  shall  not  be  questioned  in  any  other  Place. 

No  Senator  or  Representative  shall,  during  the  Time  for  which  he  was  elected,  be  appointed  to  any  civil  Office  under  the  Authority  of  the 
United  States,  which  shall  have  been  created,  or  the  Emoluments  whereof  shall  have  been  encreased  during  such  time;  and  no  Person  holding  any 
Office  under  the  United  States,  shall  be  a  Member  of  either  House  during  his  Continuance  in  Office. 

Section  7.  All  Bills  for  raising  Revenue  shall  originate  in  the  House  of  Representatives;  but  the  Senate  may  propose  or  concur  with 
Amendments  as  on  other  Bills. 

Every  Bill  which  shall  have  passed  the  House  of  Representatives  and  the  Senate,  shall,  before  it  becomes  a  Law.  be  presented  to  the  President 
of  the  United  States;  Jf  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it,  with  his  Objections  to  that  House  in  which  it  shall  have  originated, 
who  shall  enter  the  Objections  at  large  on  their  Journal,  and  proceed  to  reconsider  it.  If  after  such  Reconsideration  two  thirds  of  that  House  shall 
agree  to  pass  the  Bill,  it  shall  be  sent,  together  with  the  Objections,  to  the  other  House,  by  which  it  shall  likewise  be  reconsidered,  and  if  approved 
by  two  thirds  of  that  House,  it  shall  become  a  Law.  But  in  all  such  Cases  the  Votes  of  both  Houses  shall  be  determined  by  Yeas  and  Nays,  and  the 
Names  of  the  Persons  voting  for  and  against  the  Bill  shall  be  entered  on  the  Journal  of  each  House  respectively.  If  any  Bill  shall  not  be  returned  by 
the  President  within  ten  Days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the  Same  shall  be  a  Law.  in  like  Manner  as  if  he  had 
signed  it,  unless  the  Congress  by  their  Adjournment  prevent  Its  Return,  in  which  Case  it  shall  not  be  a  Law. 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate  and  House  of  Representatives  may  be  necessary  (except  on  a 
question  of  Adjournment)  shall  be  presented  to  the  President  of  the  United  States;  and  before  the  Same  shall  take  Effect,  shall  be  approved  by  him, 
or  being  disapproved  by  him.  shall  be  repassed  by  two  thirds  of  the  Senate  and  House  of  Representatives,  according  to  the  Rules  and  Limitations 
prescribed  in  the  Case  of  a  Bill. 

Section  8.  The  Congress  shall  have  Power  To  lay  and  collect  Taxes.  Duties.  Imposts  and  Excises,  to  pay  the  Debts  and  provide  for  the 
common  Defence  and  general  Welfare  of  the  United  States,  but  all  Duties.  Imposts  and  Excises  shall  be  uniform  throughout  the  United  States; 

To  borrow  Money  on  the  credit  of  the  United  States; 

To  regulate  Commerce  with  foreign  Nations,  and  amon£  ;ht  several  States,  and  with  the  Indian  Tribes; 

To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws  on  the  subject  of  Bankruptcies  throughout  the  United  States; 

To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin,  and  fix  the  Standard  of  Weights  and  Measures; 

To  provide  for  the  Punishment  of  counterfeiting  the  Securities  and  current  Coin  of  the  United  States; 

To  establish  Post  Offices  and  post  Roads; 

To  promote  the  Progress  of  Science  and  useful  Arts,  by  securing  for  limited  Times  to  Authors  and  Inventors  the  exclusive  Right  to  their 
respective  Writings  and  Discoveries; 

To  constitute  Tribunals  inferior  to  the  supreme  Court, 

To  define  and  punish  Piracies  and  Felonies  committed  on  the  high  Seas,  and  Offences  against  the  Law  of  Nations; 

To  declare  War.  grant  Letters  of  Marque  and  Reprisal,  and  make  Rules  concerning  Captures  on  l,and  and  Water; 

To  raise  and  support  Armies,  but  no  Appropriation  of  Money  to  that  Use  shall  be  lor  a  longer  Term  than  two  Years; 

To  provide  and  maintain  a  Navy; 

To  make  Rules  for  the  Government  and  Regulation  of  the  land  and  naval  l  orces, 

^Is  clausa  has  been  affected  by  the  20th  amendment 
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To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of  the  Union,  suppress  Insurrections  and  repel  Invasions; 

To  provide  for  organizing ,  arming ,  and  disciplining ,  the  Militia ,  and  for  governing  such  Bart  of  them  as  may  be  employed  in  the  Service  of  the 
United  States,  reserving  to  the  States  respectively,  the  Appointment  of  the  Officers,  and  the  Authority  of  training  the  Militia  according  to  the 
discipline  prescribed  by  Congress; 

To  exercise  exclusive  Legislation  in  all  Cases  whatsoever,  over  such  District  (not  exceeding  ten  Miles  square)  as  may,  by  Cession  of  particular 
States,  and  the  Acceptance  of  Congress,  become  the  Seat  of  the  Government  of  the  United  States,  and  to  exercise  like  Authority  over  all  Places 
purchased  by  the  Consent  of  the  Legislature  of  the  State  in  which  the  Same  shall  be,  for  the  Erection  of  Forts,  Magazines,  Arsenals,  dock-Yards, 
and  ocher  needful  Buildings; — And 

To  noake  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into  Execution  the  foregoing  Powers,  and  all  other  Powers  vested  by  this 
Constitution  in  the  Government  of  the  United  States,  or  in  any  Department  or  Officer  thereof. 

Section  9.  The  Migration  or  Importation  of  such  Persons  as  any  of  the  States  now  existing  shall  think  proper  to  admit .  shall  not  be  prohibited 
by  the  Congress  prior  to  the  Year  one  thousand  eight  hundred  and  eight,  but  a  Tax  or  duty  may  be  imposed  on  such  Importation,  not  exceeding  ten 
dollars  for  each  Person. 

The  Privilege  of  the  VArit  of  Habeas  Corpus  shall  not  be  suspended,  unless  when  in  Cases  of  Rebellion  or  Invasion  the  public  Safety  may 
require  it. 

No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

No  Capitation,  or  ocher  direcc,  Thx  shall  be  laid,  unless  in  Proportion  to  the  Census  or  Enumeration  herein  before  directed  to  be  taken. 

No  Ihx  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 

No  Preference  shall  be  given  by  any  Regulation  of  Commerce  or  Revenue  to  the  Pons  of  one  State  over  those  of  another:  nor  shall  Vessels 
bound  to,  or  ftom,  one  State,  be  obliged  to  enter,  clear,  or  pay  Duties  in  another. 

No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence  of  Appropriations  made  by  Law;  and  a  regular  Statement  and  Account  of  the 
Receipts  and  Expenditures  of  all  public  Money  shall  be  published  from  lime  to  time. 

No  Title  of  Nobility  shall  be  granted  by  the  United  States:  And  no  Person  holding  any  Office  of  Profit  or  Trust  under  them,  shall,  without  the 
Consent  of  the  Congress,  accept  of  any  present.  Emolument,  Office,  or  Title,  uf  any  kind  whatever,  from  any  King,  Prince,  or  foreign  Slate. 

Section  10.  No  Slate  shall  enter  into  any  Tieaty,  Alliance,  or  Confederation;  grant  Letters  of  Marque  and  Reprisal;  coin  Money;  emit  Bills 
of  Credit;  make  any  Thing  but  gold  and  silver  Coin  a  Tender  in  Piyment  of  Debts;  pass  any  Bill  of  Attainder,  ex  post  facto  Law.  or  Law  impairing 
the  Obligation  of  Contracts,  or  grant  any  Title  of  Nobility. 

No  State  shall,  without  the  Consent  of  the  Congress,  lay  any  Imposts  or  Duties  on  Imports  or  Exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  Laws;  and  the  net  Produce  of  all  Duties  and  Imports,  laid  by  any  State  on  Imports  or  Exports  shall  be  for  the 
Use  of  the  Heasury  of  the  United  States;  and  all  such  Laws  shall  be  subject  to  the  Revision  and  Controul  of  the  Congress. 

No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty  of  Tonnage,  keep  Troops,  or  Ships  of  War  in  time  of  Peace,  enter  into  any 
Agreement  or  Compact  with  another  State,  or  with  a  foreign  Power,  or  engage  in  War,  unless  actually  invaded .  or  in  such  imminent  Danger  as  will 
not  admit  of  delay. 

ARTICLE  II 

Section  1.  The  executive  Power  shall  be  vested  in  a  President  of  the  United  States  of  America  He  shall  hold  his  Office  during  the  Term  of 
four  Yean,  and,  together  with  the  Vice  President,  chosen  for  the  same  Term,  be  elected,  as  follows 

Each  Slate  shall  appoint,  in  such  Manner  as  the  Legislature  thereof  may  direct,  a  Number  of  Electors,  equal  to  the  whole  Number  of  Senators 
and  Representatives  to  which  the  Stale  may  be  entitled  in  the  Congress;  but  no  Senator  or  Representative ,  or  Person  holding  an  Office  of  Trust  or 
Profit  under  the  United  States,  shall  be  appointed  an  Eleclor. 

*rhe  Electon  shall  meet  in  their  respective  States,  and  vote  by  Ballot  for  two  Persons,  of  whom  one  at  least  shall  not  be  an  Inhabitant  of  the 
same  State  with  themselves.  And  they  shall  make  a  List  of  all  the  Persons  voted  for,  and  of  the  Number  of  Votes  for  each;  which  List  they  shall  sign 
and  certify,  and  transmit  sealed  to  the  Seal  of  the  Government  of  the  United  States,  directed  to  the  President  of  the  Senate.  The  President  of  the 
Senate  shall,  in  the  Presence  of  the  Senate  and  House  of  Representatives,  open  all  the  Certificates,  and  the  Votes  shall  then  be  counted.  The  Person 
having  the  greatest  Number  of  Votes  shall  be  the  (Vesidenl,  if  such  Number  be  a  Majority  of  the  whole  Number  of  Electors  appointed;  and  if  there 
be  more  than  one  who  have  such  Majority,  and  have  an  equal  Number  of  Votes,  then  the  House  of  Representatives  shall  immediately  chuse  by 
Ballot  one  of  them  for  President;  and  if  no  Person  have  a  Majority,  then  from  the  five  highest  on  the  List  the  said  House  shall  in  iike  Manner  chuse 
the  President.  But  in  chusing  the  President,  the  Votes  shall  be  taken  by  Slates,  the  Representation  from  each  State  having  one  Vote;  a  quorum  for 
this  PurpoM  shall  consist  of  a  Member  or  Members  from  two  thirds  of  the  States,  and  a  Majority  of  all  Slates  shall  be  necessary  to  a  Choice  In 
every  Case,  after  the  Choice  of  the  President,  the  Person  having  the  greatest  Number  of  Votes  of  the  Electors  shall  be  the  Vice  President.  But  if 
there  should  remain  two  or  more  who  have  equal  Voles,  the  Senate  shall  chuse  from  them  by  Ballot  the  Vice  President. 

The  Congress  iiuy  determine  the  Time  of  chusing  the  Electors,  and  the  Day  on  which  they  shall  give  their  Votes;  which  Day  shall  be  the  same 
throughout  the  United  Suaes. 

*TNa  clauM  hM  bMn  sltoctad  by  the  12th  amendment. 
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No  Person  except  a  natural  bom  Citizen,  or  a  Citizen  of  the  United  States,  at  the  time  of  the  /VJoption  ol  this  Constitution,  shall  be  eligible  to 
the  Office  of  President;  neither  shall  any  Person  be  eligible  to  that  Office  who  shall  not  have  attained  to  the  Age  of  thirty  live  Years,  and  been 
fourteen  Years  a  Resident  within  the  United  States 

In  the  Case  of  the  Removal  of  the  President  from  (Xtiee.  or  of  his  Death.  Resignation,  or  Inability  to  discharge  the  Powers  and  Duties  of  the 
said  Office,  the  Same  shall  devolve  on  the  Vice  President,  and  the  Congress  may  by  l.aw  provide  for  the  Case  ol  Removal,  Death.  Resignation  or 
Inability,  both  of  the  President  and  Vice  President:  declaring  what  Officer  shall  then  act  as  President,  and  such  Otficer  shall  ad  accordingly,  until 
the  Disability  be  removed,  or  a  President  shall  be  elected 

The  President  shall,  at  stated  Times,  receive  for  his  .Services,  a  Compensation,  which  shall  neither  be  encreased  nor  diminished  during  the 
Period  for  which  he  shall  have  been  elected,  and  he  shall  not  receive  within  that  Period  any  other  Umolunient  trom  the  United  States,  or  any  of 
them. 

Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take  the  following  Oath  or  Alfimialion: — "I  do  solemnly  swear  i  or  affimi)  that  I  will 
faithfully  execute  the  Office  of  President  of  the  United  States,  and  w  ill  to  the  best  of  my  Ability,  preserve,  protect  and  def  end  the  Constitution  of 
the  United  States." 

Section  2.  The  President  shall  be  Commander  in  Chief  of  the  .Army  and  Navy  of  the  United  States,  and  of  the  Militia  of  the  several  Slates, 
when  called  into  the  actual  Service  of  the  United  States,  he  may  require  the  Opinion,  in  writing,  of  the  principal  Officer  in  each  of  the  executive 
Departments,  upon  any  Subject  relating  to  the  Duties  of  their  respective  Offices,  and  he  shall  have  Power  to  grant  Repneves  and  Pardons  for 
Offences  against  the  United  States,  except  m  Cases  of  Impeachment. 

He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the  Senate,  to  make  Treaties .  provided  two  thirds  of  the  Senators  present  concur, 
and  he  shall  nominate,  and  by  and  with  the  Advice  and  Consent  of  the  Senate,  shall  appt)inl  Ambassadors,  other  public  Ministers  and  Consuls. 
Judges  of  the  supreme  Court,  and  all  other  Officers  of  the  United  States,  whose  Appointments  are  not  herein  otherwise  provided  for.  and  which 
shall  be  established  by  Law;  but  the  Congress  may  by  Law  vest  the  Appointment  of  such  inferior  Officers,  as  they  think  proper,  in  the  President 
alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  Departments 

The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may  happen  during  the  Recess  of  the  Senate,  by  granting  Commissions  which  shall 
expire  at  the  End  of  their  next  Session 

SACtlon  3.  He  shall  from  time  to  time  give  to  the  Congress  Information  of  the  State  of  the  Union,  and  recommend  to  their  Consideration 
such  Measures  as  he  shall  judge  necessary  and  expedient;  he  may.  on  extraordinary  Occasions,  convene  both  Houses,  or  either  of  them,  and  in 
Case  of  Disagreement  between  them,  with  Respect  to  the  Time  of  Adjournment,  he  may  adjourn  them  to  such  Time  as  he  shall  think  proper;  he 
shall  receive  Ambassadors  and  other  public  Ministers;  he  shall  take  Care  that  the  Laws  be  faithfully  executed,  and  shall  Commission  all  the 
Officers  of  the  United  States. 

SflCtlon  4.  The  President,  Vice  President  and  all  civil  Otticers  of  the  United  Stales,  shall  be  temoved  trom  Olfice  on  Impeachment  for.  and 
Conviction  of,  Treason,  Bribery,  or  other  high  Crimes  and  Misdemeanors 

ARTICLE  III 

Section  1.  The  judicial  Power  of  the  United  States,  shall  be  vested  in  one  supreme  Court,  and  in  such  inferior  Courts  as  the  Congress  may 
from  time  to  lime  ordain  and  establish  The  Judges,  both  of  the  supreme  and  inferior  Courts,  shall  hold  their  Offices  during  good  Behaviour,  and 
shall,  at  slated  Times,  receive  for  their  Services,  a  Compensation,  which  shall  not  be  diminished  dunng  their  Continuance  in  Office. 

Section  2.  The  judicial  Power  shall  extend  to  all  Cases,  in  Law  and  Equity,  arising  under  this  Constitution,  the  Laws  of  the  United  Stales, 
and  Treaties  made,  or  which  shall  be  made,  under  their  Authority; — to  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls; — to 
all  Cases  of  admiralty  and  maritime  Jurisdiction; — to  Controversies  to  which  the  United  Stales  shall  be  a  F^riy: — to  Controversies  between  two  or 
more  States; — between  a  State  and  Citizens  of  another  State  . — between  Citizens  of  different  Stales; — between  Citizens  of  the  same  Slate  claiming 
Lands  under  Grants  of  different  Stales,  and  between  a  Stale,  or  the  Citizens  thereof,  and  foreign  Slates.  Citizens  or  Subjects. 

In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls,  and  those  in  which  a  State  shall  be  Party,  the  supreme  Court  shall 
have  original  Jurisdiction.  In  all  the  other  Cases  before  mentioned,  the  supreme  Court  shall  have  appellate  Jurisdiction,  both  as  to  Law  and  Fact, 
with  such  Exceptions,  and  under  such  Regulations  as  the  Congress  shall  make 

The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be  by  Jury:  and  such  Trial  shall  be  held  in  the  Stale  where  the  said  Crimes  shall 
have  been  committed,  but  when  not  committed  within  any  Slate,  the  Trial  shall  be  at  such  Place  or  Places  as  the  Congress  may  by  Law  have 
directed. 

Section  3.Treason  against  the  United  Slates,  shall  consist  only  in  levying  War  against  them,  or  in  adhering  to  their  Enemies,  giving  them 
Aid  and  Comfort.  No  Person  shall  be  convicted  of  Treason  unless  on  the  Testimony  of  two  Witnesses  to  the  same  overt  Act.  or  on  Confession  in 
open  Court 

The  Congress  shall  have  Power  to  declare  the  Punishment  of  Treason,  but  no  Attainder  of  Treason  shall  work  Corruption  of  Bhxid.  or 
Forfeiture  except  during  the  Life  of  the  Person  attainted 

ARTICLE  IV 

Section  1.  Full  Faith  and  Credit  shall  be  given  in  each  Slate  to  the  public  Acts.  Records,  and  judicial  PriKcedings  of  every  other  Stale  .And 
the  Congress  may  by  general  Laws  prescribe  the  Manner  in  w  hich  such  Acts.  Records  and  Pnxicedings  shall  be  proved,  and  the  Effect  thereof 
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Sactlon  2.  The  Citizens  of  each  State  shall  be  entitled  to  all  Privileges  and  Immunities  of  Citizens  in  the  several  States. 

A  Person  charged  in  any  Slate  with  Treason.  Felony,  or  other  Crime,  who  shall  flee  from  Justice,  and  be  found  in  another  Stale,  shall  on 
Demand  of  the  executive  Authority  of  the  State  from  which  he  fled,  be  delivered  up.  to  be  removed  to  the  Stale  having  Jurisdiction  of  the  Crime. 

No  Person  held  to  Service  or  Labor  in  one  State,  under  the  Laws  thereof,  escaping  into  another,  shall,  in  Consequence  of  any  Law  or 
Regulation  therein,  be  discharged  from  such  Service  or  Labour,  but  shall  be  delivered  up  on  Claim  of  the  F^rty  to  whom  such  Service  or  Labour 
may  be  due. 

Section  3.  New  States  may  be  admitted  by  the  Congress  into  this  Union;  but  no  new  Stale  shall  be  formed  or  erected  within  the  Jurisdiction 
of  any  other  State;  nor  any  State  be  formed  by  the  Junction  of  two  or  more  States,  or  Parts  of  States,  without  the  Consent  of  the  Legislatures  of  the 
Stales  concerned  as  well  as  of  the  Congress. 

The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful  Rules  and  Regulations  respecting  the  Territory  or  other  Property  belonging 
to  the  United  States;  and  nothing  in  this  Constitution  shall  be  so  construed  as  to  Prejudice  any  Claims  of  the  United  States,  or  of  any  particular 
State. 

Section  4.  The  United  States  shall  guarantee  to  every  Stale  in  this  Union  a  Republican  Form  of  Government,  and  shall  protect  each  of  them 
against  Invasion;  and  on  Application  of  the  Legislature,  or  of  the  Executive  (when  the  Legislature  cannot  be  convened)  against  domestic  Violence. 

ARTICLE  V 

The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  it  necessary,  shall  propose  Amendments  to  this  Constitution,  or,  on  the 
Application  of  the  Legislatures  of  two  thirds  of  the  several  States,  shall  call  a  Convention  for  proposing  Amendments,  which,  in  either  Case,  shall 
be  valid  to  all  Intents  and  Purposes,  as  Put  of  this  Constitution,  when  raiilied  by  the  Legislatures  of  three  fourths  of  the  several  States,  or  by 
Conventions  in  three  fourths  thereof,  as  the  one  or  the  other  Mode  of  Ratification  may  be  proposed  by  the  Congress;  Provided  that  no  Amendment 
which  may  be  made  prior  to  the  Year  One  thousand  eight  hundred  and  eight  shall  in  any  Manner  affect  the  first  and  fourth  Clauses  in  the  Ninth 
Section  of  the  first  Article;  and  that  no  State,  without  its  Consent,  shall  be  deprived  of  its  equal  Suffrage  in  the  Senate 

ARTICLE  VI 

All  Debts  contracted  and  Engagements  entered  into,  before  the  Adoption  of  this  Constitution,  shall  be  as  valid  against  the  United  States  under 
this  Constitution,  as  under  the  Confederation. 

This  Constitution,  and  the  Laws  of  the  United  Stales  which  shall  be  made  in  Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be  made, 
under  the  Authority  of  the  United  States,  shall  be  the  supreme  Law  of  the  Land;  and  the  Judges  in  every  State  shall  be  bound  thereby,  any  Thing  in 
the  Constitution  or  Laws  of  any  State  to  the  Contrary  notwithstanding. 

The  Senators  and  Representatives  before  mentioned,  and  the  Members  of  the  several  State  Legislatures,  and  all  executive  and  judicial 
Officers,  both  of  the  United  States  and  of  the  several  Stales,  shall  be  bound  by  Oath  or  Affirmation,  to  support  this  Constitution;  but  no  religious 
Test  shall  ever  be  required  as  a  Qualification  to  any  Office  or  public  Trust  under  the  United  States. 

ARTICLE  VII 

The  Ratification  of  the  Conventions  of  nine  Stales,  shall  be  sufficient  for  the  Establishment  of  this  Constitution  between  the  Stales  so  ratifying 
the  Same. 

Articles  in  Addition  to.  and  Amendment  of.  the  Consiiilution  tf  the  United  States  of  America.  Proposed  by  Congress,  and  Ratified  by  the 
Legislatures  of  the  Several  Stales  Pursuant  to  the  hfth  Article  if  the  Original  Constitution 

AMENDMENT  I 

Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of 
speech,  or  of  the  press;  or  the  right  of  the  people  peaceably  to  assemble,  and  to  petition  the  Government  for  a  redress  of  grievances. 

AMENDMENT  II 

A  well  regulated  Militia,  being  necessary  to  the  security  of  a  free  Slate,  the  right  of  the  people  to  keep  and  bear  Arms,  shall  not  be  infringed 

AMENDMENT  III 

No  Soldier  shall,  in  lime  of  peace  be  quartered  in  any  house,  without  the  consent  of  the  Owner,  nor  in  lime  of  war.  but  in  a  manner  to  be 
prescribed  by  law 
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AMENDMENT  IV 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no  Warrants  shall  issue,  but  upon  probable  cause,  supported  by  Oath  or  affirmation,  and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seized. 

AMENDMENT  V 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous  crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury,  except  in 
casesarising  in  the  land  or  naval  forces,  or  in  the  Militia,  when  in  actual  service  in  time  of  War  or  public  danger;  nor  shall  any  person  be  subject  fur 
the  same  offence  to  be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  himself,  nor  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of  law;  nor  shall  private  property  be  taken  for  public  use,  without  just  compensation 

AMENDMENT  VI 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  district  wherein 
the  crime  shall  have  been  committed,  which  district  shall  have  been  previously  ascertained  by  law,  and  to  be  informed  of  the  nature  and  cause  of 
the  accusation;  to  be  confronted  with  the  witnesses  against  him;  to  have  compulsory  process  for  obtaining  witnesses  in  his  favor,  and  to  have  the 
Assistance  of  Counsel  for  his  defence. 

AMENDMENT  VII 

In  Suits  at  common  law.  where  the  value  in  controversy  shall  exceed  twenty  dollars,  the  right  of  tnal  by  jury  shall  be  preserved,  and  no  fact 
tried  by  a  jury,  shall  be  otherwise  reexamined  in  any  Court  of  the  United  States,  than  according  to  the  rules  of  the  common  law. 

AMENl  aMENT  VIII 

Excessive  bail  shall  not  be  required,  nor  excessive  tines  imposed,  nor  cruel  and  unusual  punishments  inflicted. 

AMENDMENT  IX 

The  enumeration  in  the  Constitution,  of  certain  rights,  shall  not  be  coiistrued  to  deny  or  disparage  others  retained  by  the  people 

AMENDMENT  X 

The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively,  or 
to  the  people. 

AMENDMENT  XI 

The  Judicial  power  of  the  United  States  shall  not  be  const;ued  to  extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of 
the  United  States  by  Citizens  of  another  State,  or  by  Citizens  or  Subjects  of  any  Foreign  State. 

AMENDMENT  XII 

The  Electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for  President  and  Vice-President,  one  of  whom,  at  least,  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves;  they  shall  name  in  their  ballots  the  person  voted  for  as  President,  and  in  distinct  ballots  the  person 
voted  for  as  Vice-President,  and  they  shall  make  distinct  lists  of  all  persons  voted  for  as  President,  and  of  all  persons  voted  for  as  Vice-President, 
and  of  the  number  of  votes  for  each,  which  lists  they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  government  of  the  United  States, 
directed  to  the  President  of  the  Senate; — The  President  ofthe  Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Representatives,  open  all  the 
certificates  and  the  votes  shall  then  be  counted; — The  person  having  the  greatest  number  of  votes  for  President,  shall  be  the  President,  if  such 
number  be  a  majority  of  the  whole  number  of  Electors  appointed;  and  it  no  person  have  such  majority,  then  from  the  persons  having  the  highest 
numbers  not  exceeding  three  on  the  list  of  those  voted  for  as  President,  the  House  of  Representatives  shall  choose  immediately,  by  ballot,  the 
President  But  in  choosing  the  President,  the  votes  shall  be  taken  by  states,  the  representation  from  each  state  having  one  vote;  a  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from  two-thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  necessary  to  a  choice .  And  if 
the  House  of  Representatives  shall  not  choose  a  President  whenever  the  right  of  choice  shall  devolve  upon  them,  before  the  fourth  day  of  March 
next  following,  then  the  Vice-President  shall  act  as  President,  as  in  the  case  of  the  death  or  other  constitutional  disability  of  the  President. — The 
person  having  the  greatest  number  of  votes  as  Vice-President,  shall  be  the  Vice-President,  if  such  number  be  a  majority  of  the  whole  number  of 
Electors  appointed,  and  if  no  person  have  a  majority,  then  from  the  two  highest  numbers  on  the  list,  the  Senate  shall  choose  the  Vice-President,  a 
quotum  for  the  purpose  shall  consist  of  two-thirds  of  me  whole  number  of  Senators,  and  a  majority  of  the  whole  number  shall  be  necessary  to  a 
choice  But  no  person  constitutionally  ineligible  to  the  office  of  President  sh- "  '  ■?  eligible  to  that  of  Vice-President  of  the  United  States. 
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AMENDMENT  XIII 

SttCtlon  1.  Neither  slavery  nor  involuntary  servitude,  except  as  a  punishment  for  crime  whereof  the  party  shall  have  been  duly  convicted, 
shall  exist  within  the  United  States,  or  any  place  subject  to  their  jurisdiction. 

Section  2.  Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation. 

AMENDMENT  XIV 

Section  1 .  All  persons  bom  or  naturalized  in  the  United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  reside.  No  State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States;norshallany  State  deprive  any  person  of  life,  liberty,  or  properly,  without  due  process  of  i.iw:  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

Section  2.  Representatives  shall  be  apportioned  among  the  several  States  according  to  their  respective  numbers,  counting  the  whole 
number  of  persons  in  each  State,  excluding  Indians  not  taxed.  But  when  the  right  to  vote  at  any  election  for  the  choice  of  electors  for  President  and 
Vice  President  of  the  United  States,  Representatives  in  Congress,  the  Executive  and  Judicial  officers  of  a  Stale,  or  the  members  of  the  Legislature 
thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  Stale,  being  twenty-one  years  of  age.  and  citizens  of  the  United  States,  or  in  any  way 
abridged,  except  for  participation  in  rebellion,  or  other  crime,  the  basis  of  representation  therein  shall  be  reduced  in  the  proportion  which  the 
number  of  such  male  citizens  shall  bear  to  the  whole  number  of  male  citizens  twenty-one  years  of  age  in  such  State. 

Section  3.  No  person  shall  be  a  Senator  or  Representative  in  Congress,  or  elector  of  President  and  Vice  President ,  or  hold  any  office .  civil  or 
military,  under  the  United  Slates,  or  under  any  State,  who,  having  previously  taken  an  oath,  as  a  Member  of  Congress,  or  as  an  officer  of  the 
United  Slates,  or  as  a  member  of  any  Stale  legislature,  or  as  an  executive  or  judicial  officer  of  any  State,  to  support  the  Constitution  of  the  United 
Stales,  shall  have  engaged  in  insurrection  or  rebellion  against  the  same .  or  given  aid  or  comfort  to  the  enemies  thereof  But  Congress  may  by  a  vole 
of  two-thirds  of  each  House,  remove  such  disability. 

Section  4.  The  validity  of  the  public  debt  of  the  United  States,  authorized  by  law.  including  debts  incurred  for  payment  of  pensions  and 
bounties  for  services  in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned.  But  neither  the  United  Stales  nor  any  State  shall  assume  or 
pay  any  debt  or  obligation  incurred  in  aid  of  insurrection  or  rebellion  against  the  United  Stales,  or  any  claim  for  the  loss  or  emancipation  of  any 
slave;  but  all  such  debts,  obligations  and  claims  shall  be  held  illegal  and  void. 

Section  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  legislation,  the  provisions  of  this  article. 

AMENDMENT  XV 

Section  1 .  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or  abridged  by  the  United  Stales  or  by  any  Slate  on  account  of 
race,  color,  or  previous  condition  of  servitude. 

Section  2.  The  Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation 

AMENDMENT  XVI 

The  Congress  shall  have  power  to  lay  and  collect  taxes  on  incomes,  from  whatever  source  derived,  without  apportionment  among  the  several 
Stales,  and  without  regard  to  any  census  or  enumeration 

AMENDMENT  XVII 

The  Senate  of  the  United  Slates  shall  be  composed  of  two  Senators  from  each  Stale,  elected  by  the  people  thereof  for  six  years;  and  each 
Senator  shall  have  one  vote.  The  electors  in  each  State  shall  have  the  qualifications  requisite  for  electors  of  the  most  numerous  branch  of  the  State 
legislature. 

When  vacancies  happen  in  the  representation  of  any  Slate  in  the  Senate,  the  executive  authority  of  such  State  shall  issue  writs  of  election  to  fill 
such  vacancies:  Provided,  That  the  legislature  of  any  Slate  may  empower  the  executive  thereof  to  make  temporary  appointments  until  the  people 
fill  the  vacancies  by  election  as  the  legislature  may  direct. 

This  amendment  shall  not  be  so  construed  as  to  affect  the  election  or  term  of  any  Senator  chosen  before  it  becomes  valid  as  part  of  the 
Constitution . 

^AMENDMENT  XVIII 

Section  1.  After  one  year  from  the  ratification  of  this  article  the  manufacture,  sale,  or  transportation  of  intoxicating  liquors  within,  the 
importation  thereof  into,  or  the  exportation  thereof  from  the  United  Stales  and  all  territory  subject  to  the  jurisdiction  thereof  for  beverage  purposes 
is  hereby  prohibited. 


Section  2.  The  Congress  and  the  several  Stales  shall  have  concurrent  power  to  enforce  this  article  by  appropriate  legislation 
n'his  article  was  repealed  by  the  21st  amendment 
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Section  3.  This  article  shall  be  inoperative  unless  it  shall  have  been  ratified  as  an  amendment  to  the  C  onsiituiion  b>  the  legislatures  of  the 
several  States,  as  provided  in  the  Constitution,  within  seven  years  from  the  dale  of  the  submission  hereof  to  the  Slates  b\  the  Congress 

AMENDMENT  XIX 

The  right  of  citizens  of  the  United  Slates  to  vote  shall  not  be  denied  or  abridged  by  the  United  Slates  or  by  any  Stale  on  account  of  sex 

Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation 

AMENDMENT  XX 

Section  1.  The  terms  of  the  President  and  Vice  President  shall  end  at  noon  on  the  20th  day  of  January,  and  the  terms  of  Senators  and 
Representatives  at  noon  on  the  3d  day  of  January,  of  the  years  in  which  such  terms  would  have  ended  if  this  article  had  not  been  ralihed;  and  the 
terms  of  their  successors  shall  then  begin. 

Section  2.  The  Congress  shall  assemble  at  least  once  in  every  year,  and  such  meeting  shall  begin  at  nixrn  on  the  3d  day  of  January,  unless 
they  shall  by  law  appoint  a  different  day. 

Section  3.  If,  at  the  time  fixed  for  the  beginning  of  the  term  ofihe  President,  the  President  elect  shall  have  died,  the  Vice  Presidentelect  shall 
become  President.  If  a  President  shall  not  have  been  chosen  before  the  lime  fixed  for  the  beginning  of  his  term,  or  if  the  President  elect  shall  have 
failed  to  qualify,  then  the  Vice  President  elect  shall  act  as  President  until  a  President  shall  have  qualified;  and  the  Congress  may  by  law  provide  for 
the  case  wherein  neither  a  President  elect  nor  a  Vice  Presidentelect  shall  have  qualified,  declaring  who  shall  then  act  as  President,  or  the  manner  in 
which  one  who  is  to  act  shall  be  selected,  and  such  person  shall  act  accordingly  until  a  President  or  Vice  President  shall  have  qualified 

Section  4.  The  Congress  may  by  law  provide  for  the  case  of  the  death  of  any  of  the  persons  from  whom  the  House  of  Representatives  may 
choose  a  President  whenever  the  right  of  choice  shall  have  devolved  upon  them,  and  for  the  case  of  the  death  of  any  of  the  persons  from  whom  the 
Senate  may  choose  a  Vice  President  whenever  the  right  of  choice  shall  have  devolved  upon  them 

Section  5.  Sections  1  and  2  shall  take  effect  on  the  15th  day  of  October  following  the  ratification  of  this  article. 

Sections.  This  article  shall  be  inoperative  unless  it  shall  have  been  ratified  as  an  amendment  to  the  Constitution  by  the  legislatures  of  three- 
fourths  of  the  several  States  within  seven  years  from  the  date  of  its  submission 

AMENDMENT  XXI 

Section  1.  The  eighteenth  article  of  amendment  to  the  Constitution  of  the  United  States  is  hereby  repealed. 

Section  2.  The  transportation  or  Importation  into  any  State.  Territory,  or  possession  of  the  United  States  for  delivery  or  use  therein  of 
intoxicating  liquors,  in  violation  of  the  laws  thereof,  is  hereby  prohibited. 

Section  3.  This  article  shall  be  inoperative  unless  it  shall  have  been  ratified  as  an  amendment  to  the  Constitution  by  conventions  ir  the 
several  States,  as  provided  in  the  Constitution,  within  seven  years  from  the  date  of  the  submission  hereof  to  the  Stales  by  the  Congress. 

AMENDMENT  XXII 

Section  1 .  No  person  shall  be  elected  to  the  office  of  the  President  more  than  twice,  and  no  person  who  has  held  the  office  of  President,  or 
acted  as  President,  for  more  than  two  years  of  a  term  to  which  some  other  person  was  elected  President  shall  be  elected  to  the  office  of  the  President 
more  than  once.  But  this  Article  shall  not  apply  to  any  person  holding  the  office  of  President  when  this  Article  was  proposed  by  the  Congress,  and 
shall  not  prevent  any  person  who  may  be  holding  the  office  of  President,  oracling  as  President,  during  the  term  within  which  this  Article  becomes 
operative  from  holding  the  office  of  President  or  acting  as  President  during  the  remainder  of  such  term. 

Section  2.  This  article  shall  be  inoperative  unless  it  shall  have  been  ratified  as  an  amendment  to  the  Cstnstitution  by  the  legislatures  of  three- 
fourths  of  the  several  States  within  seven  years  from  the  date  of  its  submission  to  the  States  by  the  Congress 

AMENDMENT  XXIII 

Soctlon  1.  The  District  constituting  the  seal  of  Government  of  the  United  States  shall  appoint  in  such  manner  as  the  Congress  may  direct. 

A  number  of  electors  of  President  and  Vice  President  equal  to  the  w  hole  number  of  Senators  and  Representatives  in  Congress  to  w  hich  the 
District  would  be  entitled  if  it  were  a  State,  but  in  no  event  more  than  the  least  populous  State;  they  shall  be  in  addition  to  those  appsunted  by  the 
Slates,  but  they  shall  be  considered,  for  the  purposes  of  the  election  of  President  and  Vice  President,  to  be  electors  appsiinted  by  a  State,  and  they  -  4 

shall  meet  in  the  District  and  perform  such  duties  as  provided  by  the  twelfth  article  of  amendment 

Section  2.  The  Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation 
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AMENDMENT  XXIV 

Section  1 .  The  right  of  citizens  of  the  United  States  to  vote  in  any  primary  or  other  election  for  President  or  Vice  President .  for  electors  for 
President  or  Vice  President,  or  for  Senator  or  Representative  in  Congress,  shall  not  be  denied  or  abridged  by  the  United  States  or  any  State  by 
reason  of  failure  to  pay  any  poll  tax  or  other  tax. 

Section  2.  The  Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation. 

AMENDMENT  XXV 

Section  1 .  In  case  of  the  removal  of  the  President  from  office  or  of  his  death  or  resignation,  the  Vice  President  shall  become  President. 

Section  2.  Whenever  there  is  a  vacancy  in  the  office  of  the  Vice  President,  the  President  shall  nominate  a  Vice  President  who  shall  take 
office  upon  confirmation  by  a  majority  vote  of  both  Houses  of  Congress. 

Section  3.  Whenever  the  President  transmits  to  the  President  pro  tempore  of  the  Senate  and  the  Speaker  of  the  House  of  Representatives  his 
written  declaration  that  he  is  unable  to  discharge  the  powers  and  duties  of  his  office,  and  until  he  transmits  to  them  a  written  declaration  to  the 
contrary,  such  powers  and  duties  shall  be  discharged  by  the  Vice  President  as  Acting  President 

Section  4.  Whenever  the  Vice  President  and  a  majority  of  either  the  principal  officers  of  the  Executive  departments  or  of  such  other  body  as 
Congress  may  by  law  provide,  transmit  to  the  President  pro  tempore  of  the  Senate  and  the  Speaker  of  the  House  of  Representatives  their  written 
declaration  that  the  President  is  unable  to  discharge  the  powers  and  duties  of  his  office,  the  Vice  President  shall  immediately  assume  the  powers 
and  duties  of  the  office  as  Acting  President. 

Thereafter,  when  the  President  transmits  to  the  President  pro  tempore  of  the  Senate  and  the  SpciJter  of  the  House  of  Representatives  his 
written  declaration  that  no  inability  exists,  he  shall  resume  the  powers  and  duties  of  his  office  unless  the  Vice  President  and  a  majority  of  either  the 
principal  officers  of  the  executive  department  or  of  such  other  body  as  Congress  may  by  law  provide,  transmit  within  four  days  to  the  President  pro 
tempore  of  the  Senate  and  the  Speaker  of  the  House  of  Representatives  their  written  declaration  that  the  President  is  unable  to  discharge  the  powers 
and  duties  of  his  office.  Thereupon  Congress  shall  decide  the  issue,  assembling  within  forty-eight  hours  for  that  purpose  if  not  in  session  If  the 
Congress,  within  twenty-one  days  after  receipt  of  the  latter  written  declaration,  or.  if  Congress  is  not  in  session,  within  twenty-one  days  after 
Congress  is  required  to  assemble,  determines  by  two-thirds  vote  of  both  Houses  that  the  President  is  unable  to  discharge  the  powers  and  duties  of 
his  office,  the  Vice  President  shall  continue  to  discharge  the  same  as  Acting  President;  otherwise,  the  President  shall  resume  the  powers  and  duties 
of  his  office. 


AMENDMENT  XXVI 

Station  1.  The  right  of  citizens  of  the  United  States,  who  are  eighteen  yeats  of  age  or  older,  to  vole  shall  not  be  denied  or  abridged  by  the 
United  States  or  by  any  State  on  account  of  age. 

Section  2.  The  Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation. 
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Subchapter  1.  GENERAL  PROVISIONS 

Sec  Art 

801  1.  Definitions. 

802  2  Persons  subject  to  this  chapter 

803  3  Junsdiction  to  try  certain  personnel. 

804,  4  Dismissed  officer's  right  to  tnal  by  coun-martial. 

805  5.  Temtorial  applicability  of  this  chapter, 

''f'V’  806  6,  Judge  advocates  and  legal  officers. 

s  801.  Art.  1.  Definitions 

In  this  chapter: 

(1)  "Judge  Advocate  General  '  means,  severally,  the  Judge  Advocates  General  of  the  Army,  Navy,  and  Air  Force  and,  except  when  the 
Coast  Guard  is  operating  as  a  service  in  the  Navy,  the  General  Counsel  of  the  Department  of  Transportation. 

(2)  The  Navy,  the  Marine  Corps,  and  the  Coast  Guard  when  it  is  operating  as  a  service  in  the  Navy,  shall  be  considered  as  one  armed 

force. 

(3)  "Commanding  officer"  includes  only  commissioned  officers. 

(4)  "Officer  in  charge  "  means  .i  member  of  the  Navy,  the  Marine  Cerps.  or  the  Coast  Guard  designated  as  such  by  appropriate 

authority. 

(5)  "Superior  commissioned  officer  "  means  a  commissioned  officer  supenor  in  rank  or  command. 

(6)  "Cadet"  means  a  cadet  of  the  United  States  Military  Academy,  the  United  States  Air  Force  Academy,  or  'he  United  States  Coast 
Guard  .Academy. 

(7)  "Midshipman"  means  a  midshipman  of  the  United  States  Naval  Academy  and  any  other  midshipman  on  active  duly  in  the  naval 

service. 

(8)  "Military  "  refers  to  any  or  all  of  the  armed  forces 

(9)  "Accuser”  means  a  person  who  signs  and  swears  to  charges,  any  person  who  directs  that  charges  nominally  be  signed  and  sworn  to 
by  another,  and  any  other  person  who  has  an  interest  other  than  an  official  interest  in  the  prosecution  of  the  accused 

(10)  "Military  judge”  means  an  official  of  a  general  or  special  court-martial  detailed  m  accordance  with  section  826  of  this  title 
'article  26). 

0  'll)  "Law  specialist"  means  a  commissioned  officer  of  the  Coast  Guard  designated  for  special  duty  (law) 

'12'  "/.ega/  officer  "  means  any  commissioned  officer  of  the  Navy,  MarineCorps.  or  Coast  Guard  designated  to  perform  legal  duties  for 

.  'Mriiand 
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(13)  "Judge  Advocate"  means — 

(A)  an  officer  of  the  Judge  Advocate  General’s  Corps  of  the  Army  or  the  Navy; 

(B>  an  officer  of  the  Air  Force  or  the  Marine  Corps  who  is  designated  as  a  judge  advocate;  or 

(C)  an  officer  of  the  Coast  Guard  who  is  designaied  as  a  law  specialist. 

(14)  "Record",  when  used  in  connection  with  the  proceedings  of  a  court-martial,  means — 

(A)  an  official  written  transcript,  written  summary,  or  other  writing  relating  to  the  proceedings;  or 

(B)  an  official  audiotape,  videotape,  or  simitar  matenal  from  which  sound,  or  sound  and  visual  images,  depicting  the  proceedings 
may  be  reproduced. 

§  802.  Art.  2.  Persons  subject  to  this  chapter 

(a)  The  following  persons  are  subject  to  this  chapter. 

( 1 )  Members  of  a  regular  component  of  the  armed  forces,  including  those  awaiting  discharge  after  expiration  of  their  terms  of 
enlistment;  volunteers  from  the  time  of  their  muster  or  acceptance  into  the  armed  forces;  inductees  from  the  time  of  their  actual  induction  into  the 
armed  forces;  and  other  persons  lawfully  called  or  ordered  into,  or  to  duty  in  or  tor  training  in,  the  armed  forces,  from  the  dates  when  they  are 
required  by  the  terms  of  the  call  or  order  to  obey  it. 

(2)  Cadets,  aviation  cadets,  and  midshipmen 

(3)  Members  of  a  reserve  component  while  they  are  on  inactive  duty  training  authorized  by  written  orders  which  are  voluntarily 
accepted  by  them  and  which  specify  that  they  are  subject  to  this  chapter. 

(4)  Retired  members  of  a  regular  component  of  the  armed  forces  who  are  entitled  to  pay. 

(5)  Retired  members  of  a  reserve  component  who  are  receiving  hospitalization  from  an  armed  force. 

(6)  Members  of  the  Fleet  Reserve  and  Fleet  Marine  Corps  Reserve. 

(7)  Persons  in  custody  of  the  armed  forces  serving  a  sentence  imposed  by  a  court-martial. 

(8)  Members  of  the  National  Oceanic  and  Atmospheric  Administration,  Public  Health  Service,  and  other  organizations,  when 
assigned  to  and  serving  with  the  armed  forces. 

(9)  Prisoners  of  war  in  custody  of  the  armed  forces. 

(10)  In  time  of  war,  persons  serving  with  or  accompanying  an  anned  force  in  the  held. 

(11)  Subject  to  any  treaty  or  agreement  to  which  the  United  States  is  or  may  be  a  party  or  to  any  accepted  rule  of  international  law, 

persons  serving  with,  employed  by,  or  accompanying  the  armed  forces  outside  the  United  States  and  outside  the  Canal  Zone,  the  Commonwealth 
of  Puerto  Rico,  Guam,  and  the  Virgin  Islands. 

(12)  Subject  to  any  treaty  or  agreement  to  which  the  United  States  is  or  may  be  a  pany  or  to  any  accepted  rule  of  international  law, 

persons  within  an  area  leased  by  or  otherwise  reserved  or  acquired  for  the  use  of  the  United  States  which  is  under  the  control  of  the  Secretary 

concerned  and  which  is  outside  the  United  States  and  outside  the  Canal  Zone,  the  Commonwealth  of  Puerto  Rico,  Guam,  and  the  Virgin  Islands. 

(b)  The  voluntary  enlistment  of  any  person  who  has  the  capacity  to  understand  the  significance  of  enlisting  in  the  armed  forces  shall  be  valid 
for  purposes  of  jurisdiction  under  subsection  (a)  and  a  change  of  status  from  civilian  to  member  of  the  armed  forces  shall  be  effective  upon  the 
taking  of  the  oath  of  enlistment. 

(c)  Notwithstanding  any  other  pros  ision  of  law,  a  person  serving  with  an  armed  force  who — 

( 1 )  submitted  voluntarily  to  military  authority; 

(2)  met  the  mental  competency  and  minimum  age  qualifications  of  sections  504  and  .505  of  this  title  at  the  time  of  voluntary  submission 
to  military  authority; 

(3)  received  military  pay  or  allowances;  and 

(4)  performed  military  duties; 

is  subject  to  this  chapter  until  such  person 's  active  service  has  been  terminated  in  accordance  with  law  or  regulations  promulgated  by  the  Secretary 
concerned. 

I  803.  Art.  3.  Jurisdiction  to  try  csrtain  personnel 

(a)  Subject  to  section  843  of  this  title  (article  43).  no  person  charged  with  having  committed .  while  in  a  status  in  which  he  was  subject  to  this 
chapter,  an  offense  against  this  chapter,  punishable  by  confinement  for  live  years  or  more  and  for  whic'i  the  person  cannot  be  tried  in  the  courts  of 
the  United  States  or  of  a  State ,  a  Territory,  or  the  District  of  Columbia,  may  be  relieved  from  amenability  to  trial  by  court-martial  by  reason  of  the 
termination  of  that  status 
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(b)  Each  person  discharged  from  the  armed  forces  who  is  later  charged  with  having  fraudulently  obtained  his  discharge  is,  subject  to  section 
843  of  this  title  (article  43).  subject  to  trial  by  court-martial  on  that  charge  and  is  after  apprehension  subject  to  this  chapter  while  in  the  custody  of 
the  armed  forces  for  that  trial.  Upon  conviction  of  that  charge  he  is  subject  to  trial  by  court-martial  for  all  offenses  under  this  chapter  committed 
before  the  fraudulent  discharge. 

(c)  No  person  who  has  deserted  from  the  armed  forces  may  be  relieved  from  amenability  to  the  jurisdiction  of  this  chapter  by  virtue  of  a 
separation  from  any  later  period  of  service. 

§  804.  Art.  4.  Dismissed  officer’8  right  to  trial  by  court-martial 

(a)  If  any  commissioned  officer,  dismissed  by  order  of  the  President,  makes  a  written  application  for  trial  by  court-martial  setting  forth,  under 
oath,  that  he  has  been  wrongfully  dismissed,  the  President,  as  soon  as  practicable,  shall  convene  a  general  court-martial  to  try  that  officer  on  the 
charges  on  which  he  was  dismissed.  A  court-martial  so  convened  has  jurisdiction  to  try  the  dismissed  officer  on  those  charges,  and  he  shall  be 
considered  to  have  waived  the  right  to  plead  any  statute  of  limitations  applicable  to  any  offense  with  w  hch  he  is  charged.  The  court-martial  may,  as 
part  of  its  sentence,  adjudge  the  affirmance  of  the  dismissal,  but  if  the  court-martial  acquits  the  accused  or  if  the  sentence  adjudged,  as  finally 
approved  or  affirmed,  does  not  include  dismissal  or  death,  the  Secretary  concerned  shall  substitute  for  the  dismissal  ordered  by  the  President  a 
form  of  discharge  authorized  for  administrative  issue. 

(b)  If  the  President  fails  to  convene  a  general  court-martial  within  six  months  from  the  presentation  of  an  application  for  trial  under  this 
article,  the  Secretary  concerned  shall  substitute  for  the  dismissal  order  by  the  President  a  form  of  discharge  authorized  for  administrative  issue. 

(c)  If  a  discharge  is  substituted  for  a  dismissal  under  this  article,  the  President  alone  may  reappoint  the  officer  to  such  commissioned  grade 
and  with  such  rank  as,  in  the  opinion  of  the  President,  that  former  officer  would  have  attained  had  he  not  been  dismissed.  The  reappointment  of 
such  a  former  officer  shall  be  without  regard  to  the  existence  of  a  vacancy  and  shall  affect  the  promotion  status  of  other  officers  only  insofar  as  the 
President  may  direct.  All  time  between  the  dismissal  and  the  reappointment  shall  be  considered  as  actual  service  for  all  purposes,  including  the 
right  to  pay  and  allowances. 

(d)  If  an  officer  is  discharged  from  any  armed  force  by  administrative  action  or  is  dropped  from  the  rolls  by  order  of  the  President,  he  has  no 
right  to  trial  under  this  article. 

§  805.  Art.  5.  Territorial  applicability  of  thia  chapter 

This  chapter  applies  in  all  places. 

§  806.  Art.  6.  Judge  Advocatea  and  legal  officers 

(a)  The  assignment  for  duty  of  judge  advocates  of  the  Army.  Navy,  Air  Force,  and  Coast  Guard  shall  be  made  upon  the  recommendation  of 
the  Judge  Advocate  General  of  the  armed  force  of  which  they  are  members.  The  assignment  for  duty  of  judge  advocates  of  the  Marine  Corps  shall 
be  made  by  direction  of  the  Commandant  of  the  Marine  Corps.  The  Judge  Advocate  General  or  senior  members  of  his  staff  shall  make  frequent 
inspection  in  the  field  in  supervision  of  the  administration  of  military  justice. 

(b)  Convening  authorities  shall  at  all  times  communicate  directly  with  their  staff  judge  advix'ates  or  legal  officers  in  matters  relating  to  the 
administration  of  military  justice;  and  the  staff  judge  advocate  or  legal  officer  of  any  command  is  entitled  to  communicate  directly  with  the  staff 
judge  advocate  or  legal  officer  of  a  superior  or  subordinate  command,  or  with  the  Judge  Advocate  General. 

(c)  No  person  who  has  acted  as  member,  military  judge,  trial  counsel,  assistant  trial  counsel,  defense  counsel,  assistant  defense  counsel,  or 
investigating  officer  in  any  case  may  later  act  as  a  staff  judge  advocate  or  legal  officer  to  any  reviewing  authonty  upon  the  same  case. 

Subchapter  II.  APPREHENSION  AND  RESTRAINT 
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1. 

Apprehension. 

808. 
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809. 
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810. 
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Restraint  of  persons  charged  with  offenses. 
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Reports  and  receiving  of  prisoners. 
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Confinement  with  enemy  prisoners  prohibited 

813 
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Punishment  prohibited  before  trial 

814 
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Delivery  of  offenders  to  civil  authorities 

§  807.  Art.  7. 

Apprehension 

(a)  Apprehension  is  the  taking  of  a  person  into  custody 

(b)  Any  person  authorized  under  regulations  governing  the  armed  forces  to  apprehend  persons  subject  to  this  chapter  or  to  trial  thereunder 
may  do  so  upon  reasonable  belief  that  an  offense  has  been  committed  and  that  the  person  apprehended  committed  it. 

(c)  Commissioned  officers,  warrant  officers,  petty  officers,  and  noncommissioned  officers  have  authority  to  quell  quarrels,  frays  and 
disorders  among  persons  subject  to  this  chapter  and  to  apprehend  persons  subject  to  this  chapter  who  take  part  therein 
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§  808.  Art.  8.  Apprehension  of  deserters 

Any  civil  officer  having  authonly  to  apprehend  offenders  under  the  laws  of  the  L'nited  Slates  or  of  a  Slate.  Territory.  Commonwealth,  or 
possession,  or  the  Disinct  of  Columbia  may  summarily  apprehend  a  deserter  from  the  armed  forces  and  deliver '  iin  into  the  custody  ot  those 
forces. 

§  809.  Art.  9.  Imposition  of  restraint 

(a)  Arrest  is  the  restraint  of  a  person  by  an  order,  not  imposed  as  a  punishment  for  an  offense,  directing  him  to  remain  w  ithin  certain  specified 
limits.  Confinement  is  the  physical  restraint  of  a  person. 

(b)  An  enlisted  member  may  be  ordered  into  arrest  or  conhnement  by  any  commissioned  officer  by  an  order,  oral  or  written,  delivered  in 
person  or  through  other  persons  subject  to  this  chapter.  A  commanding  otiicer  may  authorize  warrant  officers .  petty  officers .  or  noncommissioned 
officers  to  order  enlisted  members  of  his  command  or  subject  to  his  authority  into  arrest  or  confinement 

(c)  A  commissioned  ofheer,  a  warrant  officer,  or  a  civilian  subject  to  this  chapter  or  to  trial  thereunder  may  be  ordered  into  arrest  or 
confinement  only  by  a  commanding  officer  to  whose  authority  he  is  subject,  by  an  order,  oral  or  written,  delivered  in  person  or  by  another 
commissioned  ofheer  The  authority  to  order  such  persons  into  arrest  or  confinement  may  not  be  delegated. 

(d)  No  person  may  be  ordered  into  arrest  or  conhnement  except  for  probable  cau.e. 

(e)  Nothing  in  this  article  limits  the  authority  of  persons  authorized  to  apprehend  offenders  to  secure  the  custixfy  of  an  alleged  offender  until 
proper  authority  may  be  notihed 

§  810.  Art.  10  Restraint  at  persons  charged  twith  offenses 

Any  person  subject  to  this  chapter  charged  with  an  offense  under  this  chapter  shall  be  ordered  into  arrest  or  conhnement.  as  circumstances 
may  require;  but  when  charged  only  with  an  offense  normally  tried  by  a  summary  court-martial,  he  shall  not  ordinarily  be  placed  in  confinement. 
When  any  person  subject  to  this  chapter  is  placed  in  arrest  or  conhnement  prior  to  trial .  immediate  steps  shall  be  taken  to  inf  orm  him  of  the  specihe 
wrong  of  which  he  is  accused  and  to  try  him  or  to  dismiss  the  charges  and  release  him 

S  81 1 .  Art.  1 1 .  Reports  and  receiving  of  prisoners 

(a)  No  provost  marshal,  commander  of  a  guard,  or  master  at  arms  may  refuse  to  receive  or  keep  any  prisoner  committed  to  his  charge  by  a 
commissioned  officer  of  the  armed  forces,  when  the  committing  ofheer  furnishes  a  statement,  signed  by  him.  of  the  offense  charged  against  the 
pnsoner, 

(b)  Every  commander  of  a  guard  or  master  at  arms  to  whose  charge  a  prisoner  is  committed  shall,  within  twenty-four  hours  after  that 
commitment  or  as  soon  as  he  Is  relieved  from  guard,  report  to  the  commanding  officer  the  name  of  the  prisoner,  the  offense  charged  against  him. 
and  the  name  of  the  person  who  ordered  or  authorized  the  commitment. 

§  812.  Art.  12.  Confinement  with  enemy  prisoners  prohibited 

No  member  of  the  armed  forces  may  be  placed  in  confinement  in  immediate  association  w  ith  enemy  prisoners  or  other  foreign  nationals  not 
members  of  the  armed  forces. 

§  813.  Art.  13.  Punishment  prohibited  before  trisi 

No  person,  while  being  held  for  tnal.  may  be  subjected  to  punishment  or  penalty  other  than  arrest  or  confinement  upon  the  charges  pending 
against  him,  nor  shall  the  arrest  or  confinement  imposed  upon  him  be  any  more  rigorous  than  the  circumstances  required  to  insure  his  presence, 
but  he  may  be  subjected  to  minor  punishment  during  that  period  for  infractions  of  discipline 

§  814,  Art.  14.  Delivery  of  offenders  to  civil  suthorltles 

(a)  Under  such  regulations  as  the  Secretary  concerned  may  prescribe,  a  member  of  the  armed  forces  accused  of  an  offense  against  civil 
authority  may  be  delivered,  upon  request,  to  the  civil  authority  for  trial 

(b)  When  delivery  under  this  article  is  made  to  any  civil  authority  of  a  person  undergoing  sentence  of  a  court-martial,  the  delivery,  if  followed 
by  conviction  in  a  civil  tribunal,  interrupts  the  execution  of  the  sentence  of  the  court-martial,  and  the  offender  after  having  answered  to  the  civil 
authorities  for  his  offense  shall,  upon  the  request  of  competent  military  authority,  be  returned  to  military  custixly  for  the  completion  of  his 
sentence. 

Subchapter  III.  NON-JUDICIAL  PUNISHMENT 

§  815.  Art.  15.  Commanding  Officer's  non-)udlclal  punishment 

(a)  Under  such  regulations  as  the  President  may  presenbe,  and  under  such  additional  regulations  as  may  be  prescribed  by  the  Secretary 
concerned,  limitations  may  be  placed  on  the  powers  granted  by  this  article  with  respect  to  the  kind  and  amount  of  punishment  authorized,  the 
categories  of  commanding  officers  and  warrant  officers  exercising  command  authorized  to  exercise  those  powers,  the  applicability  of  this  article  to 
an  accused  who  demands  trial  by  court-martial,  and  the  kinds  of  courts-martial  to  which  the  case  may  be  referred  upon  such  a  demand.  How'ever. 
except  m  the  case  of  a  member  attached  to  or  embarked  in  a  vessel,  punishment  may  not  be  imposed  upon  any  member  of  the  armed  forces  under 
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this  article  if  the  member  has,  before  the  imposition  of  such  punishment,  dcmantled  trial  by  court-martial  in  lieu  of  such  punishment.  Under 
similar  regulations,  rules  may  be  prescribed  svith  respect  to  the  suspension  of  punishments  auihonzed  hereunder.  If  authorized  by  regulations  of 
the  Secretary  concerned,  a  commanding  officer  exercising  general  court-martial  junsdiction  or  an  officer  of  general  or  flag  rank  in  command  may 
delegate  his  powers  under  this  article  to  a  principal  assistant. 

(b)  Subject  to  subsection  (a)  any  commanding  officer  may,  in  addition  to  or  in  lieu  of  admonition  or  reprimand,  impose  one  or  more  of  the 
following  disciplinary  punishments  for  minor  offenses  without  the  intervention  of  a  court-martial — 

( 1 )  upon  officers  of  his  command — 

(A)  restriction  to  certain  specified  limits,  with  or  without  suspension  from  duty,  for  not  more  than  30  consecutive  days, 

(B)  if  imposed  by  an  officer  exercising  general  court-martial  jurisdiction  or  an  officer  of  general  or  flag  rank  in  command — 

(i)  arrest  in  quarters  for  not  more  than  30  consecutive  days; 

(ii)  forfeiture  of  not  more  than  one-half  of  one  month’s  pay  per  month  for  two  months; 

(iii)  restriction  to  certain  specified  limits,  with  or  without  suspension  from  duty,  for  not  more  than  60  consecutive  days; 

(iv)  detention  of  not  more  than  one-half  of  one  month’s  pay  per  month  for  three  months; 

(2)  upon  other  personnel  of  his  command — 

(A)  if  imposed  upon  a  person  attached  to  or  embarked  in  a  vessel,  confinement  on  bread  and  water  or  diminished  rations  for  not 

more  than  three  consecutive  days; 

(B)  correctional  custody  for  not  more  than  seven  consecutive  days; 

(C)  forfeiture  of  not  more  than  seven  days’  pay; 

(D)  reduction  to  the  next  inferior  pay  grade,  if  the  grade  from  which  demoted  is  within  the  promotion  authority  of  the  officer 

imposing  the  reduction  or  any  officer  subordinate  to  the  one  who  imposes  the  reduction; 

(E)  extra  duties,  including  fatigue  or  other  duties,  for  not  more  than  14  consecutive  days; 

(F)  restriction  to  certain  specified  limits,  with  or  without  suspension  from  duty,  for  not  more  than  14  consecutive  days; 

(G)  detention  of  not  more  than  14  days’  pay; 

(H)  if  imposed  by  an  officer  of  the  grade  of  major  or  lieutenant  commander,  or  above — 

(i)  the  punishment  authorized  under  clause  (A); 

(ii)  correctional  custody  for  not  more  than  30  consecutive  days; 

(iii)  forfeiture  of  not  more  than  one-half  of  one  month’s  pay  per  month  for  two  months; 

(iv)  reduction  to  the  lowest  or  any  intermediate  pay  grade,  if  the  grade  from  which  demoted  is  within  the  promotion  authority 
of  the  officer  imposing  the  reduction  or  any  officer  subordinate  to  the  one  who  imposes  the  reduction,  but  an  enlisted  member  in  a  pay  grade  above 
E-4  may  not  be  reduced  mote  than  two  pay  grades; 

(v)  extra  duties,  including  fatigue  or  other  duties  for  not  more  than  45  consecutive  days; 

(vi)  restriction  to  certain  specified  limits,  with  or  without  suspension  from  duly,  for  not  more  than  60  consecutive  day: , 

(vii)  detention  of  not  more  than  one-half  of  one  month’s  pay  per  month  for  three  months. 

Detention  of  pay  shall  be  for  a  stated  period  of  not  more  than  one  year  but  if  the  offender’s  term  of  service  expires  earlier,  the  detention  shall 
terminate  upon  that  expiration.  No  two  or  more  of  the  punishments  of  arrest  in  quarters,  confinement  on  bread  and  water  or  diminished  rations, 
correctional  custody,  extra  duties,  and  restriction  may  be  combined  to  run  consecutively  in  the  maximum  amount  imposable  for  each.  Whenever 
any  of  those  punishments  are  combined  to  run  consecutively,  there  must  be  an  apportionment,  in  addition,  forfeiture  of  pay  may  not  be  combined 
with  detention  of  ^ay  without  an  apportionment.  For  the  purpose  of  this  subsection,  "correctional  custody  ”  is  the  physical  restraint  of  a  person 
during  duty  or  nonduty  hours  and  may  include  extra  duties,  fatigue  duties,  or  hard  labor.  If  practicable,  correctional  custody  will  not  be  served  in 
immediate  association  with  persons  awaiting  trial  or  held  in  confinement  pursuant  to  trial  by  court-martial 

(c)  An  officer  in  charge  may  impose  upon  enlisted  members  assigned  to  the  unit  of  which  he  is  in  charge  such  of  the  punishment  authorized 
under  subsection  (b)(2)(A)-(G)  as  the  Secretary  concerned  may  specifically  prescribe  by  regulation. 

(d)  The  officer  who  imposes  the  punishment  authorized  in  subsection  (b).  or  his  successor  in  command,  may,  at  any  time,  suspend 
probationally  any  part  or  amount  of  the  unexecuted  punishment  imposed  and  may  suspend  probationally  a  reduction  in  grade  or  a  forfeiture 
imposed  under  subsection  (b).  whether  or  not  executed.  In  addition,  he  may,  at  any  time,  remit  or  mitigate  any  part  or  amount  of  the  unexecuted 
punishment  imposed  and  may  set  aside  in  whole  or  in  part  the  punishment,  whether  executed  or  unexecuted,  and  restore  all  rights,  privileges  and 
property  affected.  He  may  also  mitigate  reduction  in  grade  to  forfeiture  or  detention  of  pay.  When  mitigating — 


(I)  arrest  in  quarters  to  restriction; 
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(2)  confinement  on  bread  and  water  or  diminished  rations  to  correctional  custody: 

(3)  correctional  custody  or  confinement  on  bread  and  water  or  diminished  rations  to  extra  duties  or  restriction,  or  both;  or 

(4)  extra  duties  to  restriction; 

the  mitigated  punishment  shall  not  be  for  a  greater  period  than  the  punishment  mitigated .  When  mitigating  forfeiture  of  pay  to  detention  of  pay,  the 
amount  of  the  detention  shall  not  be  greater  than  the  amount  of  the  forfeiture.  When  mitigating  reduction  in  grade  to  forfeiture  or  detention  of  pay, 
the  amount  of  the  forfeiture  or  detention  shall  not  be  greater  than  the  amount  that  could  have  been  imposed  initially  under  this  article  by  the  officer 
who  imposed  the  punishment  mitigated. 

(e)  A  person  punished  under  this  article  who  considers  his  punishment  unjust  or  disproportionate  to  the  offense  may,  through  the  proper 
channel,  appeal  to  the  next  superior  authority.  The  appeal  shall  be  promptly  forwarded  and  decided,  but  the  person  punished  may  in  the  meantime 
be  required  to  undergo  the  punishment  adjudged.  The  superior  authority  may  exercise  the  same  powers  w  ith  respect  to  the  punishment  imposed  as 
may  be  exercised  under  subsection  (d)  by  the  officer  who  imposed  the  punishment  Before  acting  on  an  appeal  from  a  punishment  of — 

(1)  arrest  in  quarters  for  more  than  seven  days; 

(2)  correctional  custody  for  more  than  seven  days; 

(3)  forfeiture  of  more  than  seven  days'  pay; 

(4)  reduction  of  one  or  more  pay  grades  from  the  fourth  or  a  higher  pay  grade; 

(5)  extra  duties  for  more  than  14  days; 

(6)  restriction  for  more  than  14  days;  or 

0)  detention  of  more  than  14  days'  pay; 

the  authority  who  is  to  act  on  the  appeal  shall  refer  the  case  to  a  judge  advocate  or  a  lawyer  of  the  Department  of  Transportation  for  consideration 
and  advice,  and  may  so  refer  the  case  upon  appeal  from  any  punishment  imposed  under  subsection  (b| 

(f)  The  imposition  and  enforcement  of  disciplinary  punishment  under  this  article  for  any  act  or  omission  is  not  a  bar  to  trial  by  court-martial 
for  a  serious  crime  or  offense  growing  out  of  the  same  act  or  omission,  and  not  properly  punishable  under  this  article;  but  the  fact  that  a  disciplinary 
punishment  has  been  enforced  may  be  shown  by  the  accused  upon  trial,  and  when  so  shown  shall  be  considered  in  determining  the  measure  of 
punishment  to  be  adjudged  in  the  event  of  a  finding  of  guilty. 

(g)  The  Secretary  concerned  may,  by  regulation,  prescribe  the  form  of  records  to  be  kept  of  proceedings  under  this  article  and  may  also 
prescribe  that  certain  categories  of  those  proceedings  shall  be  in  writing. 

Subchapter  IV.  COURT-MARTIAL  JURISDICTION 


Sec. 

Art. 

816. 

16. 

Courts-martial  classified. 

817. 

17. 

Jurisdiction  of  courts-martial  in  general. 

818. 

18. 

Jurisdiction  of  general  courts-martial. 

819, 

19. 

Jurisdiction  of  special  courts-martial. 

820, 

20. 

Jurisdiction  of  summary  courts-martial. 

821. 

21. 

Jurisdiction  of  courts-martial  not  exclusive 

I  816.  Art.  16.  Courts-martial  classified 

The  three  kinds  of  courts-martial  in  each  of  the  armed  forces  are — 

(1)  general  courts-martial,  consisting  of — 

(A)  a  military  judge  and  not  less  than  five  members;  or 

(B)  only  a  military  judge,  if  before  the  court  is  assembled  the  accused,  knowing  the  identity  of  the  military  judge  and  after 
consultation  with  defense  counsel,  requests  orally  on  the  record  or  in  writing  a  court  composed  only  of  a  miliary  judge  and  the 
military  judge  approves; 

(2)  special  courts-martial,  consisting  of — 

(A)  not  less  than  three  members;  or 

(B)  a  military  judge  and  not  less  than  three  members;  or 

(C)  only  a  military  judge,  if  one  has  been  detailed  to  the  court,  and  the  accused  under  the  same  conditions  as  those  prescribed  in 
clause  (I)  (B)  so  requests;  and 

(3)  summary  courts-martial,  consisting  of  one  commissioned  officer. 
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§  817.  Art.  17.  Jurisdiction  of  courts-martial  In  general 

(a)  Each  armed  force  has  court-martial  jurisdiction  over  all  persons  subject  to  this  chapter.  The  exercise  of  jurisdiction  by  one  armed  force 
over  personnel  of  another  armed  force  shall  be  in  accordance  with  regulations  prescribed  by  the  President. 

(b)  In  all  cases,  departmental  review  after  that  by  the  officer  with  authority  to  convene  a  general  court-martial  for  the  command  which  held 
the  trial,  where  that  review  is  required  under  this  chapter,  shall  be  carried  out  by  the  department  that  includes  the  armed  force  of  which  the  accused 
is  a  member. 


§  818.  Art.  18.  Jurisdiction  of  general  courts-martial 

Subject  to  section  817  of  this  title  (article  17),  general  courts-martial  have  jurisdiction  to  try  persons  subject  to  this  chapter  for  any  offense 
made  punishable  by  this  chapter  and  may,  under  such  limitations  as  the  President  may  prescribe,  adjudge  any  punishment  not  forbidden  by  this 
chapter,  including  the  penalty  of  death  when  specifically  authorized  by  this  chapter.  General  courts-martial  also  have  jurisdiction  to  try  any  person 
who  by  the  law  of  war  is  subject  to  trial  by  a  military  tribunal  and  may  adjudge  any  punishment  permitted  by  the  law  of  war.  However,  a  general 
court-martial  of  the  kind  specified  in  section  8 16(1  )(B)  of  this  title  (article  l6(l)(B))shall  not  have  jurisdiction  to  try  any  person  for  any  offense 
for  which  the  death  penalty  may  be  adjudged  unless  the  case  has  been  previously  referred  to  trial  as  a  noncapital  case. 

§  819.  Art.  19.  Jurisdiction  of  special  courts-martial 

Subject  to  section  817  of  this  title  (article  17),  special  courts-martial  have  jurisdiction  to  try  persons  subject  to  this  chapter  for  any  noncapital 
offense  made  punishable  by  this  chapter  and,  under  such  regulations  as  the  President  may  prescribe,  for  capital  offenses.  Special  courts-martial 
may,  under  such  limitations  as  the  President  may  prescribe,  adjudge  any  punishment  not  forbidden  by  this  chapter  except  death,  dishonorable 
discharge,  dismissal,  confinement  for  more  than  six  months,  hard  labor  without  confinement  for  more  than  three  months,  forfeiture  of  pay 
exceeding  two-thirds  pay  per  month,  or  forfeiture  of  pay  for  more  than  six  months.  A  bad-conduct  discharge  may  not  be  adjudged  unless  a 
complete  record  of  the  proceedings  and  testimony  has  been  made,  counsel  having  the  qualifications  prescribed  under  section  827(b)  of  this  title 
(article  27(b))  was  detailed  to  represent  the  accused,  and  a  military  judge  was  detailed  to  the  trial ,  except  in  any  case  in  which  a  military  judge 
could  not  be  detailed  to  the  trial  because  of  physical  conditions  or  military  exigencies .  In  any  such  case  in  which  a  military  judge  was  not  detailed 
to  the  trial,  the  convening  authority  shall  make  a  detailed  written  statement,  to  be  appended  to  the  record,  stating  the  reason  or  reasons  a  military 
judge  could  not  be  detailed. 

§  820.  Art.  20.  Jurisdiction  of  summary  courta-martlal 

Subject  to  section  8 17  of  this  title  (article  17),  summary  courts-martial  have  jurisdiction  to  try  persons  subject  to  this  chapter,  except  officers, 
cadets,  aviation  cadets,  and  midshipmen,  for  any  noncapital  offense  made  punishable  by  this  chapter.  No  person  with  respect  to  whom  summary 
courts-martial  have  jurisdiction  may  be  brought  to  trial  before  a  summary  court-martial  if  he  objects  thereto.  If  objection  to  trial  by  summary 
court-martial  is  made  by  an  accused,  trial  may  be  ordered  by  special  or  general  court-martial  as  may  be  appropriate.  Summary  courts-martial  may, 
under  such  limitations  as  the  President  may  prescribe,  adjudge  any  punishment  not  forbidden  by  this  chapter  except  death,  dismissal, 
dishonorable  or  bad-conduct  discharge,  confinement  for  more  than  one  month,  hard  labor  without  confinement  for  more  than  45  days,  restriction 
to  specified  limits  for  more  than  two  months,  or  forfeiture  of  more  than  two-thirds  of  one  month’s  pay. 

1 821.  Art.  21.  Jurisdiction  of  courts-martial  not  exclusive 


The  provisions  of  this  chapter  conferring  jurisdiction  upon  courts-martial  do  not  deprive  military  commissions,  provost  courts,  or  other 
military  tribunals  of  concurrent  jurisdiction  with  respect  to  offenders  or  offenses  that  by  statute  or  by  the  law  of  war  may  be  tried  by  military 
commissions,  provost  courts,  or  other  military  tribunals. 
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Who  may  convene  general  courts-martial. 

Who  may  convene  special  courts-martial. 

Who  may  convene  summary  courts-martial. 

Who  may  serve  on  courts-martial. 

Military  judge  of  a  general  or  special  court-martial. 
Detail  of  trial  counsel  and  defense  counsel. 

Detail  or  employment  of  reporters  and  interpreters. 
Absent  and  additional  members. 


f  822.  Art.  22.  Who  may  convana  ganaral  courts-martial 

(a)  General  courts-martial  may  be  convened  by — 

(I)  the  President  of  the  United  Slates; 

*  (2)  the  Secretary  concerned; 

■  ^  ■  (3)  the  commanding  officer  of  a  Territorial  Department,  an  Army  Group,  an  Army,  an  Army  Corps,  a  division,  a  separate  brigade,  or  a 

corresponding  unit  of  the  Army  or  Marine  Corps; 


A2-7 


§  822.  Art.  22(aH4) 


APPENDIX  2 


(4)  the  commander  in  chief  of  a  fleet,  the  commanding  officer  of  a  naval  station  or  larger  shore  activity  of  the  Navy  beyond  the  United  . 

States; 

(5)  the  commanding  officer  of  an  air  command,  an  air  force,  an  air  division,  or  a  separate  wing  of  the  Air  Force  or  Marine  Corps; 

(6)  any  other  commanding  officer  designated  by  the  Secretary  concerned;  or 

(7)  any  other  commanding  officer  in  any  of  the  armed  forces  when  empowered  by  the  President, 

(b)  If  any  such  commanding  officer  is  an  accu,scr,  the  court  shall  be  convened  by  superior  competent  authority,  and  may  in  any  case  be 
convened  by  such  authority  if  considered  desirable  by  him. 

§  823.  Art.  23.  Who  may  convene  special  courts-martial 

(a)  Special  courts-martial  may  be  convened  by — 

(1)  any  person  who  may  convene  a  general  court-martial; 

(2|  the  commanding  officer  of  a  district,  garrison,  fort,  camp,  station.  Air  Force  base,  auxiliary  airfield,  or  other  place  where  members 
of  the  Army  or  the  Air  Force  are  on  duly; 

(3)  the  commanding  officer  of  a  brigade,  regiment,  detached  battalion,  or  corresponding  unit  of  the  Army; 

(4)  the  commanding  officer  of  a  wing,  group,  or  separate  squadron  of  the  Air  Force; 

(5)  the  commanding  officer  of  any  naval  or  Coast  Guard  vessel,  shipyard,  base,  or  station;  the  commanding  officer  of  any  Marine 
brigade,  regiment,  detached  battalion,  or  corresponding  unit;  the  commanding  officer  of  any  Marine  barracks,  wing,  group,  separate  squadron, 
station,  base,  auxiliary  air  field,  or  other  place  where  members  of  the  Marine  Corps  are  on  duly; 

(6)  the  commanding  officer  of  any  separate  or  detached  command  or  group  of  detached  units  of  any  of  the  armed  forces  placed  under  a 
single  commander  for  this  purpose;  or 

(7)  the  commanding  officer  or  officer  in  charge  of  any  other  command  when  empowered  by  the  Secretary  concerned. 

(b)  If  any  such  officer  Is  an  accuser,  the  court  shall  be  convened  by  superior  competent  authority,  and  may  in  any  case  be  convened  by  such 
authonty  if  considered  advisable  by  him. 

f  824.  Art.  24.  Who  may  convene  summary  courts-martial 

(a)  Summary  courts-martial  may  be  convened  by — 

( 1 1  any  person  who  may  convene  a  general  or  special  court-martial; 

(2)  the  commanding  officer  of  a  detached  company  or  other  detachment  of  the  Army; 

(3)  the  commanding  officer  of  a  detached  squadron  or  other  detachment  of  the  Air  Force;  or 

(4)  the  commanding  officer  or  officer  in  charge  of  any  other  command  when  empowered  by  the  Secretary  concerned. 

lb)  When  only  one  commissioned  officer  is  present  with  a  command  or  detachment  he  shall  be  the  summary  court-manial  of  that  command  or 
detachment  and  shall  hear  and  determine  all  summary  court-martial  cases  brought  before  him.  Summary  courts-martial  may,  however,  be 
convened  in  any  case  by  superior  competent  authority  when  considered  desirable  by  him 

§  825.  Art.  25.  Who  may  sarva  on  courts-martial 

(a)  Any  commissioned  officer  on  active  duty  is  eligible  to  serve  on  all  courts-martial  for  the  trial  of  any  person  who  may  lawfully  be  brought 
before  such  courts  for  trial. 

(b)  Any  warrant  officer  on  active  duty  is  eligible  to  serve  on  general  and  special  courts-martial  for  the  trial  of  any  person,  other  than  a 
commissioned  officer,  who  may  lawfully  be  brought  before  such  courts  for  trial. 

(c)  ( I )  Any  enlisted  member  of  an  armed  force  on  active  duty  who  is  not  a  member  of  the  same  unit  as  the  accused  is  eligible  to  serve  on 
general  and  special  courts-martial  for  the  trial  of  any  enlisted  member  of  an  armed  force  who  may  lawfully  be  brought  before  such  courts  for  trial , 
but  he  shall  serve  as  a  member  of  a  court  only  if.  before  the  conclusion  of  a  session  called  by  the  military  judge  under  section  839(a)  of  this  title 
(article  39(a))  prior  to  trial  or,  m  the  absence  of  such  a  session,  before  the  court  is  assembled  for  the  trial  of  the  accused,  the  accused  personally  has 
requested  in  writing  that  enlisted  members  serve  on  it.  After  such  a  request,  the  accused  may  not  be  tried  by  a  general  or  special  court-martial  the 
membership  of  which  does  not  include  enlisted  members  in  a  number  comprising  at  least,  one-third  of  the  total  membership  of  the  court,  unless 
eligible  enlisted  members  cannot  be  obtained  on  account  of  physical  conditions  or  military  exigencies.  If  such  members  cannot  be  obtained,  the 
court  may  be  assembled  and  the  trial  held  without  them,  but  the  convening  authority  shall  make  a  detailed  written  statement,  to  be  appended  to  the 

record,  stating  why  they  could  not  be  obtained.  '  '  % 

(2)  In  this  article,  “unit”  means  any  regularly  organized  body  as  defined  by  the  Secretary  concemed.  but  in  no  case  may  it  be  a  body  "  ■' 

larger  than  a  company,  squadron,  ship's  crew,  or  body  corresponding  to  one  of  them. 
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(d)  ( 1 )  When  it  can  be  avoided,  no  member  of  an  armed  force  may  be  tried  by  a  court-martial  any  member  of  which  is  junior  to  him  in  rank 
or  grade. 

(2)  When  convening  a  court-martial,  the  convening  authority  shall  detail  as  members  thereof  such  members  of  the  armed  forces  as,  in 
his  opinion,  are  best  qualified  for  the  duty  by  reason  of  age,  education,  training,  experience,  length  of  service,  and  judicial  temperament.  No 
member  of  an  armed  force  is  eligible  to  serve  as  a  member  of  a  general  or  special  court-martial  when  he  is  the  accuser  or  a  witness  for  the 
prosecution  or  has  acted  as  investigating  officer  or  as  counsel  in  the  same  case. 

(e)  Before  a  court-martial  is  assembled  for  the  trial  of  a  case,  the  convening  authority  may  excuse  a  member  of  the  court  from  participating  in 
the  case.  Under  such  regulations  as  the  Secretary  concerned  may  prescribe,  the  convening  authority  may  delegate  his  authority  under  this 
subsection  to  his  staff  judge  advocate  or  legal  officer  or  to  any  other  principal  assistant, 

§  826.  Art.  26.  Military  judge  of  a  general  or  special  court-martial 

(a)  A  military  judge  shall  be  detailed  to  each  general  court-martial.  Subject  to  regulations  of  the  Secretary  concerned,  a  military  judge  may  be 
detailed  to  any  special  court-martial.  The  Secretary  concerned  shall  prescribe  regulations  providing  for  the  manner  in  which  military  judges  are 
detailed  for  such  courts-martial  and  for  the  persons  who  are  authorized  to  detail  military  judges  for  such  courts-martial .  The  military  judge  shall 
preside  over  each  open  session  of  the  court-martial  to  which  he  has  been  detailed. 

(b)  A  military  judge  shall  be  a  commissioned  officer  of  the  armed  forces  who  is  a  member  of  the  bar  of  a  Federal  court  or  a  member  of  the  bar 
of  the  highest  court  of  a  State  and  who  is  certified  to  be  qualified  for  duty  as  a  military  judge  by  the  Judge  Advocate  General  of  the  armed  force  of 
which  such  military  judge  is  a  member. 

(c)  The  military  judge  of  a  general  court-martial  shall  be  designated  by  the  Judge  Advocate  General,  or  his  designee,  of  the  armed  force  of 
which  the  military  judge  is  a  member  for  detail  in  accordance  with  regulations  prescribed  under  subsection  (a).  Unless  the  court-martial  was 
convened  by  the  President  or  the  Secretary  concerned,  neither  the  convening  authority  nor  any  member  of  his  staff  shall  prepare  or  review  any 
report  concerning  the  effectiveness,  fitness,  or  efficiency  of  the  militaryjudge  so  detailed,  which  relates  to  his  performance  of  duty  as  a  military 
judge.  A  commissioned  officer  who  is  certified  to  be  qualified  for  duty  as  a  military  judge  of  a  general  court-martial  may  perform  such  duties  only 
when  he  is  assigned  and  directly  responsible  to  the  Judge  Advocate  General,  or  his  designee,  of  the  armed  force  of  which  the  military  judge  is  a 
member  and  may  perform  duties  of  a  judicial  or  nonjudicial  nature  other  than  those  relating  to  his  primary  duty  as  a  military  judge  of  a  general 
court-martial  when  such  duties  are  assigned  to  him  by  or  with  the  approval  of  that  Judge  Advocate  General  or  his  designee. 

(d)  No  person  is  eligible  to  act  as  military  judge  in  a  case  if  he  is  me  accuser  or  a  witness  for  the  prosecution  or  has  acted  as  investigating 
officer  or  a  counsel  in  the  same  case. 

(e)  The  military  judge  of  a  court-martial  may  not  consult  with  the  members  of  the  court  except  in  the  presence  of  the  accused,  trial  counsel, 
and  defense  counsel,  nor  may  he  vote  with  the  members  of  the  court. 

S  827.  Art.  27.  0«tall  of  trial  counsal  and  dafanaa  counaal 

(a)  ( I )  Trial  counsel  and  defense  counsel  shall  be  detailed  for  each  general  and  special  court-martial .  Assistant  trial  counsel  and  assistant 
and  associate  defense  counsel  may  be  detailed  for  each  general  and  special  court-martial  The  Secretary  concerned  shall  prescribe  regulations 
providing  for  the  manner  in  which  counsel  are  detailed  for  such  courts-martial  and  for  the  persons  who  are  authorized  to  detail  counsel  for  such 
courts-martial. 

(2)  No  person  who  has  acted  as  investigating  officer,  military  judge,  or  court  member  in  any  case  may  act  later  as  trial  counsel,  assistant 
trial  counsel,  or.  unless  expressly  requested  by  the  accused,  as  defense  counsel  or  assistant  or  associate  defense  counsel  in  the  same  case.  No 
person  who  has  acted  for  the  prosecution  my  act  later  in  the  same  case  for  the  defense,  nor  may  any  person  who  has  acted  for  the  defense  act  later  in 
the  same  case  for  the  prosecution, 

(b)  Trial  counsel  or  defense  counsel  detailed  for  a  general  court-martial — 

( 1 )  must  be  a  judge  advocate  who  is  a  graduate  of  an  accredited  law  school  or  is  a  member  of  the  bar  of  a  Federal  court  or  of  the  highest 
court  of  a  State:  or  must  be  a  member  of  the  bar  of  a  Federal  court  or  of  the  highest  court  of  a  State:  and 

(2)  must  be  certified  as  competent  to  perform  such  duties  by  the  Judge  Advocate  General  of  the  armed  force  of  which  he  is  a  member. 

(c)  In  the  case  of  a  special  court-martial — 

(1)  the  accused  shall  be  afforded  the  opportunity  to  be  represented  at  the  tnal  by  counsel  having  the  qualifications  prescribed  under 
section  827(b)  of  this  title  (article  27  (b))  unless  counsel  having  such  qualitications  cannot  be  obtained  on  account  of  physical  conditions  or 
military  exigencies.  If  counsel  having  such  qualifications  cannot  be  obtained,  the  court  may  be  convened  and  the  trial  held  but  the  convening 
authority  shall  make  a  detailed  written  statement .  to  be  appended  to  the  record,  stating  why  counsel  w  ith  such  qualifications  could  not  be  obtained; 

(2)  if  the  trial  counsel  is  qualified  to  act  as  coun,sel  before  a  general  court-martial,  the  defense  counsel  detailed  by  the  convening 
authority  must  be  a  person  similarly  qualified:  and 

(3)  if  the  trial  coun.sel  is  a  judge  advocate  ora  member  of  the  bar  of  a  Federal  court  or  the  highest  court  of  a  State,  the  defense  counsel 
detailed  by  the  convening  authority  must  be  one  of  the  foregoing. 
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f  828.  Alt.  28.  D«taU  or  employment  of  reporters  and  Interpreters 

Under  such  regulations  as  the  Secretary  concerned  may  prescribe,  the  convening  authority  of  a  court-martial,  military  commission,  or  court 
of  inquiry  shall  detail  or  employ  qualitied  court  reporters,  who  shall  record  the  prtx;eedings  of  and  testimony  taken  before  that  court  or 
commission.  Under  like  regulations  the  convening  authority  of  a  court-martial,  military  commission,  or  court  of  inquiry  may  detail  or  employ 
interpreters  who  shall  interpret  for  the  court  or  commission. 

§  829.  Art.  29.  Absent  and  additional  members 

(a)  No  member  of  a  general  or  special  court-martial  may  be  absent  or  excused  after  the  court  has  been  as.scmbled  for  the  trial  ol  the  accused 
unless  excused  as  a  result  of  a  challenge,  excused  by  the  military  judge  for  physical  disability  or  other  giHKi  cause,  or  excused  by  order  ot  the 
convening  authority  for  good  cause. 

(b)  Whenever  a  general  court-martial,  other  than  a  genera!  court-martial  composed  of  a  military  judge  only,  is  reduced  below  five  members, 
the  trial  may  not  proceed  unless  the  convening  authoniy  details  new  members  suflicient  in  number  to  provide  ni>i  less  than  live  members.  The  trial 
may  proceed  with  the  new  members  present  after  the  recorded  evidence  previously  intnxluced  before  the  members  ot  the  court  has  been  read  to  the 
court  in  the  presence  of  the  military  judge,  the  accused,  and  counsel  for  both  sides 

(c)  Whenever  a  special  court-martial,  other  than  a  special  court-martial  composed  of  a  military  judge  only,  is  reduced  below  three  members, 
the  trial  may  not  proceed  unless  the  convening  authority  details  new  members  suflicicnt  in  number  to  provide  not  less  than  three  members.  The 
trial  shall  proceed  with  the  new  members  present  as  if  no  evidence  had  previously  been  introduced  at  the  trial,  unless  a  verbatim  record  of  the 
evidence  previously  introduced  before  the  members  of  the  coiirt  ora  stipulation  thereof  is  read  to  the  court  in  the  presence  ot  the  military  judge,  il 
any,  the  accused  and  counsel  for  both  sides. 

(d)  If  the  military  judge  of  a  court-martial  composed  of  a  military  judge  only  is  unable  to  proceed  with  the  trial  because  of  physical  disability, 
as  a  result  of  a  challenge,  or  for  other  good  cause,  the  tnal  shall  priKCcd.  subject  to  any  applicable  conditions  of  section  X  I6(  I  )(B)  or  (2)(C)  ot  this 
title  (article  16(  I  ){B)  or  (2)(C)),  after  the  detail  of  a  new  military  judge  as  if  no  evidence  had  previously  been  inmxluccd.  unless  a  verbatim  record 
of  the  evidence  previously  introduced  ora  stipulation  thereof  is  read  in  court  inthepre.senceof  the  new  military  judge,  the  accused,  and  counsel  tor 
both  sides. 

Subchapter  VI.  PRE-TRIAL  PROCEDURE 


Sec. 

An. 

830. 

30. 

Charges  and  specllica(ions. 

831. 

31. 

Compulsory  self-incrimination  prohibited. 

832. 

32. 

Investigation. 

833. 

33. 

Forwarding  of  charges. 

834. 

34, 

Advice  of  staff  judge  advocate  and  retercnce  for  mat 

835. 

35. 

Service  of  charges. 

1830. 

Art.  30. 

Charg«s  and  apeclficatlona 

(a)  Charges  and  specifications  shall  be  signed  by  a  person  subject  to  this  chapter  under  oath  before  a  commissioned  otliccr  of  the  amwd  torces 
authorised  to  administer  oaths  and  shall  state— 

(1)  that  the  signer  has  personal  knowledge  of.  or  has  inve.stigaied.  the  matters  set  forth  therein:  and 

(2)  that  they  are  (rue  in  fact  to  the  best  of  his  kmiwlcdge  and  belief 

(b)  Upon  the  preferring  of  charges,  the  proper  authonty  shall  lake  immediate  steps  to  determine  what  disposition  should  be  made  thereof  in 
the  interest  of  justice  and  discipline,  and  the  person  accused  shall  be  informed  of  the  charges  against  him  as  sinm  as  practicable 

1 831.  Art.  31.  Compulsory  selMncrlmlnallon  prohibited 

(ai  No  person  subject  to  this  chapter  may  compel  any  person  to  incriminate  himself  or  to  answer  any  question  the  answer  to  which  may  tend  to 
incriminate  him 

(b)  No  person  subject  to  this  chapter  may  mterrvigatc.  or  request  any  statement  from  an  accused  or  a  person  suspected  ol  an  ottense  without 
first  informing  him  of  the  nature  of  the  accusation  and  advising  him  that  he  docs  not  have  to  make  any  statement  regarding  the  ottense  ot  w  hich  he 
is  accused  or  suspected  and  that  any  statement  made  by  him  may  be  used  as  evidence  against  him  In  a  trial  by  court-martial 

(c)  No  person  subject  to  this  chapter  may  compel  any  person  to  make  a  statement  or  produce  evidence  before  any  military  tribunal  if  the 
statement  or  evidence  is  not  material  to  the  issue  and  may  lend  to  degrade  him 

(dt  No  statement  obtained  from  any  person  in  violation  of  this  article,  or  through  the  use  of  ci>ercion.  unlawful  mtluencc.  or  unlawful 
inducement  may  be  received  in  evidence  against  him  in  a  tnal  by  court-martial. 
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§  832.  Art.  32.  Investigation 

(a)  No  charge  or  specification  may  be  referred  to  a  general  court-martial  for  trial  until  a  thorough  and  impartial  investigation  of  all  the  matters 
set  forth  therein  has  been  made.  This  investigation  shall  include  inquiry  as  to  the  truth  of  the  matter  set  forth  in  the  charges,  consideration  of  the 
form  of  charges,  and  a  recommendation  as  to  the  disposition  which  should  be  made  of  the  case  in  the  interest  of  justice  and  discipline. 

(b)  The  accused  shall  be  advised  of  the  charges  against  him  and  of  his  right  to  be  represented  at  that  investigation  by  counsel .  The  accused  has 
the  right  to  be  represented  at  that  investigation  as  provided  in  section  838  of  this  title  (article  38)  and  in  regulations  prescribed  under  that  section. 
At  that  investigation  full  opportunity  shall  be  given  to  the  accused  to  cross-examine  witnesses  against  him  if  they  are  available  and  to  present 
anything  he  may  desire  in  his  own  behalf,  either  in  defense  or  mitigation,  and  the  investigation  officer  shall  examine  available  witnesses  requested 
by  the  accused.  If  the  charges  are  forwarded  after  the  investigation,  they  shall  be  accompanied  by  a  statement  of  the  substance  of  the  testimony 
taken  on  both  sides  and  a  copy  thereof  shall  be  given  to  the  accused. 

(c)  If  an  investigation  of  the  subject  matter  of  an  offense  has  been  conducted  before  the  accused  is  charged  w  ith  the  offense,  and  if  the  accused 
was  present  at  the  investigation  and  afforded  the  opportunities  for  representation,  cross-examination,  and  presentation  prescribed  in  subsection 
(b),  no  further  investigation  of  that  charge  is  necessary  under  this  article  unless  it  is  demanded  by  the  accused  after  he  is  informed  of  the  charge  A 
demand  for  further  investigation  entitles  the  accused  to  recall  witnesses  for  further  cross-examination  and  to  offer  any  new  evidence  in  his  ow  n 
behalf. 

(d)  The  requirements  of  this  article  are  binding  on  all  persons  administering  this  chapter  but  failure  to  follow  them  does  not  constitute 
jurisdictional  error. 

§  833.  Art.  33.  Forwarding  of  charges 

When  a  person  is  held  for  trial  by  general  court-martial  the  commanding  officer  shall,  within  eight  days  after  the  accused  is  ordered  into 
arrest  or  confinement,  if  practicable,  forward  the  charges,  together  with  the  investigation  and  allied  papers,  to  the  officer  exercising  general  court- 
martial  jurisdiction.  If  that  is  not  practicable,  he  shall  report  in  writing  to  that  officer  the  reasons  for  delay 

1 834.  Art.  34.  Advica  of  staff  judge  advocate  and  reference  for  trial 

(a)  Before  directing  the  trial  of  any  charge  by  general  court-martial,  the  convening  authority  shall  refer  it  to  his  staff  judge  advocate  for 
consideration  and  advice.  The  convening  authority  may  not  refer  a  specification  under  a  charge  to  a  general  court-martial  for  trial  unless  he  has 
been  advised  in  writing  by  the  staff  judge  advocate  that — 

(1)  the  specification  alleges  an  offense  under  this  chapter: 

(2)  the  specification  is  warranted  by  the  evidence  indicated  in  the  report  of  investigation  under  section  832  of  this  title  (article  32)  (if 
(here  is  such  a  report);  and 

(3)  a  court-martial  would  have  jurisdiction  over  the  accused  and  the  offense. 

(b)  The  advice  of  the  staff  judge  advocate  under  subsection  (a)  with  respect  to  a  specification  under  a  charge  shall  include  a  written  and  signed 
statement  by  the  staff  judge  advocate — 

(1)  expressing  his  conclusions  with  respect  to  each  matter  set  forth  in  subsection  (a);  and 

(2)  recommending  action  that  the  convening  authority  take  regarding  the  specification. 

If  the  specification  is  referred  for  trial,  the  recommendation  of  the  staff  judge  advocate  shall  accompany  the  specification. 

(c)  If  the  charges  or  specifications  are  not  formally  correct  or  do  not  conform  to  the  substance  of  the  evidence  contained  in  the  report  of  the 
investigating  officer,  formal  corrections,  and  such  changes  in  the  charges  and  specifications  as  are  needed  to  make  them  conform  to  the  evidence, 
may  be  made. 

f  835.  Art.  35.  Service  of  charges 

The  trial  counsel  to  whom  court-martial  charges  are  referred  for  trial  shall  cause  to  be  served  upon  the  accusi  copy  of  the  charges  upon 
which  trial  is  to  be  had.  In  lime  of  peace  no  person  may,  against  his  objection,  be  brought  to  trial  or  be  required  to  participate  by  himself  or  counsel 
in  a  session  called  by  the  military  judge  under  section  839(  a)  of  this  title  (article  39(a)),  in  a  general  court-martial  case  within  a  pericHl  of  five  days 
after  the  service  of  charges  upon  him  or  in  a  special  court-martial  within  a  period  of  three  days  after  the  service  of  the  charges  upon  him 
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§  836.  Art.  36.  President  may  prescribe  rules 

(a)  Pretrial,  trial,  and  post-trial  procedures,  including  modes  of  proof,  for  cases  arising  under  this  chapter  triable  in  courts-manial.  military 
commissions  and  other  military  tribunals,  and  procedures  forcourts  of  inquiry,  may  be  prescribed  by  the  President  by  regulations  which  shall,  so 
far  as  he  considers  practicable,  apply  the  principles  of  law  and  the  rules  of  evidence  generally  recognized  in  the  trial  of  criminal  cases  in  the  United 
States  district  courts,  but  which  may  not  be  contrary  to  or  inconsistent  with  this  chapter 

(b)  All  rules  and  regulations  made  under  this  article  shall  be  uniform  insofar  as  practicable  and  shall  be  reported  to  Congress. 

§  837.  Art.  37.  Unlawfully  influencing  action  of  court 

(a)  No  authority  convening  a  general,  special,  or  summary  court-martial,  nor  any  other  commanding  officer,  may  censure,  reprimand,  or 
admonish  the  court  or  any  member,  military  judge,  or  counsel  thereof,  with  respect  to  the  findings  or  sentence  adjudged  by  the  court,  or  with 
respect  to  any  other  exercises  of  its  or  his  functions  in  the  conduct  of  the  proceedings  No  person  subject  to  this  chapter  may  attempt  to  coerce  or. 
by  any  unauthorized  means,  influence  the  action  of  a  court-martial  or  any  other  military  tribunal  or  any  member  thereof,  m  reaching  the  findings  or 
sentence  in  any  case,  or  the  action  of  any  convening,  approving,  or  reviewing  authority  with  respect  to  his  judicial  acts.  The  foregoing  provisions 
of  the  subsection  shall  not  apply  with  respect  to  ( 1 1  general  instructional  or  informational  courses  m  military  justice  if  such  courses  are  designed 
solely  for  the  purpose  of  instructing  members  of  a  command  in  the  substantive  and  procedural  aspects  of  courts-manial.  or  (2)  to  statements  and 
instructions  given  in  open  court  by  the  military  judge,  president  of  a  special  court-martial,  or  counsel. 

(b)  In  the  preparation  of  an  effectiveness,  fitness,  orefficiency  report  or  any  other  report  or  document  used  m  w  hole  or  in  part  for  the  purpose 
of  determining  whether  a  member  of  the  armed  forces  is  qualified  to  be  advanced,  in  grade,  or  in  determining  the  assignment  or  transfer  of  a 
member  of  the  armed  forces  or  in  determining  whether  a  member  of  the  aimed  forces  should  be  retained  on  active  duty,  no  person  subject  to  this 
chapter  may,  in  preparing  any  such  report  (llconsider  or  evaluatethe  performance  ofdutyof  any  such  memberof  acoun-martial,  or  (2)  give  a  less 
favorable  rating  or  evaluation  of  any  memberof  the  armed  forces  because  of  the  zeal  with  which  such  member,  as  counsel,  represented  any  accused 
before  a  court-martial. 

1 838.  Art.  38.  Duties  ot  trial  counsel  and  defense  counsel 

(a)  The  trial  counsel  of  a  general  or  special  court-martial  shall  prosecute  in  the  name  of  the  United  States,  and  shall,  under  the  direction  of  the 
court,  prepare  the  record  of  the  proceedings. 

(b)  ( I )  The  accused  has  the  nght  to  be  represented  in  his  defense  before  a  general  or  special  court-martial  or  at  an  investigation  under 
section  832  of  this  title  (article  32)  as  provided  in  this  subsection. 

(2)  The  accused  may  be  represented  by  civilian  counsel  if  provided  by  him. 

(3)  The  accused  may  be  represented — 

(A)  by  military  counsel  detailed  under  section  827  of  this  title  (article  27):  or 

I B)  by  military  counsel  of  his  own  selection  if  that  counsel  is  reasonably  available  (as  determined  under  regulations  prescribed 
under  paragraph  (7ii 

(4)  If  the  accused  is  represented  by  civilian  counsel,  military  counsel  detailed  or  selected  under  paragraph  (3)  shall  act  as  assixtiate 
counsel  unless  excused  at  the  request  of  the  accused 

(5|  Except  as  provided  under  paragraph  (6).  if  the  accused  is  represented  by  military  counsel  of  his  own  selection  under  paragraph 
(31(B).  any  military  counsel  detailed  under  paragraph  i3ii,\l  shall  be  excused 

(6)  The  accused  is  not  entitled  (o  be  repiesenied  by  more  than  one  military  counsel  However,  the  person  authorized  under  regulations 
ptesenbed  under  section  827  of  ihis  title  (aiticle  27 1  to  detail  counsel  in  his  sole  discretion — 

(A)  may  detail  additional  military  counsel  as  assistani  defense  counsel,  and 

iBl  if  (he  accused  is  represented  by  mililary  counsel  of  his  own  selection  under  paragraph  (3  KB).  may  approve  a  request  from  the 
accused  (hat  mililary  counsel  detailed  under  paragraph  (3i  (.M  act  as  associate  defense  counsel 
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(7)  The  Secretary  concerned  shall,  by  regulation,  dehne  “reasonably  available**  for  the  purpose  u!  paragraph  i3)(B)  and  establish 
procedures  for  determining  whether  the  military  counsel  selected  by  an  accused  under  that  paragraph  is  reasonably  available.  Such  regulations 
may  not  prescribe  any  limitation  based  on  the  reasonable  availability  of  counsel  solely  on  the  grounds  that  the  ci>unsel  selected  by  the  accused  is 
from  an  armed  force  other  than  the  armed  force  of  which  the  accused  is  a  member.  To  the  maximum  extent  practicable,  such  regulations  shall 
establish  uniform  policies  among  the  armed  forces  while  recognizing  the  differences  in  the  circumstances  and  needs  ot  the  various  armec  lorces. 
The  Secretary  concerned  shall  submit  copies  of  regulations  prescribed  under  this  paragraph  to  the  Oimmittees  on  .Armed  Sen  ices  ot  the  Senate 
and  House  of  Representatives. 

(c)  In  any  court-martial  proceeding  resulting  in  a  conviction,  the  defense  counsel — 

( ! )  may  forward  for  attachment  to  the  record  of  prtKecdingsa  bricfof  such  mailers  as  he  deiermines  should  be  ct>nsjdered  in  behalt  ol  the 
accused  on  review  (including  any  objection  to  the  contents  of  the  record  which  he  considers  appropriaiei: 

(2)  may  assist  the  accused  in  the  submission  of  any  matter  under  section  K6()  ot  this  title  (article  bOi:  and 

(3)  may  take  other  action  authorized  by  this  chapter. 

(d)  An  assistant  trial  counsel  of  a  genera)  court-martial  may,  under  the  direction  of  the  trial  counsel  i>r  w  hen  he  isqualitied  to  be  a  Inal  counsel 
as  required  by  section  827  of  this  title  (article  27),  perform  any  duty  imposed  by  law.  regulation,  or  the  custom  otThe  serv  ice  upon  the  trial  counsel 
of  the  court.  An  assistant  trial  counsel  of  a  special  court-martial  may  perform  any  duty  o!  the  trial  counsel. 

(e)  An  assistant  defense  counsel  of  a  general  or  special  court-martial  may.  under  the  direction  ot  the  detense  counsel  or  when  he  isqualitied  to 
be  the  defense  counsel  as  required  by  section  827  of  this  title  (article  27).  pcrtomi  any  duty  imposed  by  law.  regulation,  or  the  custom  ot  the  sers  ice 
upon  counsel  for  the  accused. 

§  039.  Art.  39.  Sessions 

(a)  At  any  time  after  the  service  of  charges  which  have  been  referred  for  trial  to  a  court-mariial  composed  of  a  military  judge  and  members, 
the  military  judge  may.  subject  to  section  835  of  this  title  (article  35).  call  the  court  into  session  w  ithout  the  presence  of  the  members  for  the 
purpose  of — 

( 1 )  hearing  and  determining  motions  raising  defenses  or  objections  w  hich  arc  capable  of  determinaimn  w  iihout  trial  ot  the  issues  raised 
by  a  plea  of  not  guilty; 

(2)  hearing  and  ruling  upon  any  matter  which  may  be  ruled  upon  by  the  military  judge  under  this  chapter,  whether  or  not  the  matter  is 
appropriate  for  later  consideration  or  decision  by  the  members  of  the  court; 

(3)  if  permitted  by  regulations  of  the  .Secretary  concerned,  holding  (he  arraignment  and  receiving:  the  pkas  of  the  aecu.sed,  and 

(4)  performing  any  other  pr<Kedural  function  which  may  be  performed  by  the  militarv  judge  under  this  chapter  or  under  rules  prescribed 
pursuant  to  section  836  of  this  title  (article  36)  and  which  dt>es  not  require  the  presence  of  the  members  of  the  court. 

These  proceedings  shall  be  conducted  in  the  presence  of  the  accused,  the  defense  counsel,  and  the  trial  counsel  and  shall  be  made  a  part  of  the 
record. 

(b)  When  the  members  of  a  court-martial  deliberate  or  vote,  only  the  members  may  be  present.  All  other  proceedings,  including  any  other 
consultation  of  the  members  of  the  court  with  counsel  or  the  military  judge,  shall  be  made  a  part  of  the  record  and  shall  be  in  the  pre.sence  of  the 
accused,  the  defense  counsel,  the  trial  counsel,  and  in  eases  in  which  a  military  judge  has  been  detailed  to  the  court,  the  military  judge. 

§  840.  Art.  40.  Continuances 

The  military  judge  or  a  court-martial  without  a  military  judge  may.  for  reasonable  cause,  grant  a  continuance  to  any  party  tor  such  lime,  and 
as  often,  as  may  appear  to  be  just. 

$  841.  Art.  41.  Challenges 

(a)  The  military  judge  and  members  of  a  general  or  special  court-martial  may  be  challenged  by  the  accused  or  the  trial  counsel  tor  cause  slated 
to  the  court.  The  military  judge,  or,  if  none,  the  court,  shall  detcmiinc  the  relevance  and  validity  of  challenges  for  cause,  and  may  not  receive  a 
challenge  to  more  than  one  person  at  a  time  Challenges  by  the  tnal  counsel  shall  ordinarily  be  presented  and  decided  before  (hose  by  the  accused 
are  offered 

(b)  Each  accused  and  the  trial  counsel  is  entitled  uxme  peremptory  challenge,  but  the  military  judge  may  not  be  challenged  except  tor  cause. 

§  842.  Art.  42.  Oaths 

(a)  Before  perlorming  their  respective  duties,  military  judges,  members  of  general  and  special  couris-mariial.  tnal  counsel,  assistant  trial 
counsel,  defen.se  counsel,  assistant  or  asstKiaie  defense  counsel,  reptirters.  and  interpreters  shall  take  an  oath  to  pertorm  their  duties  taithlully. 
The  form  of  the  oath,  the  time  and  place  of  the  taking  thereof,  the  manner  of  recording  the  same,  and  whether  the  oath  shall  be  taken  tor  ail  cases  in 
which  these  duties  are  to  be  perfonned  or  f.rr  a  particular  case,  shall  be  as  prescribed  in  regulations  of  the  Secretary  concerned  1  hese  regulations 
may  provide  that  an  oath  to  perfomi  faithfully  duties  as  a  military  Judge,  trial  counsel,  assistant  trial  counsel,  defense  counsel,  or  assistant  or 
associate  defense  counsel  may  be  taken  at  any  time  by  any  judge  adviKaie  or  other  person  ccrtilicd  to  be  qua!  i tied  or  competent  ti'r  the  duty,  and  it 
such  an  oath  is  taken  it  need  not  again  be  taken  at  the  time  the  judge  advocate,  or  other  person  is  detailed  n  that  duis 
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(bj  Each  witness  bcKirc  a  court-martial  shall  be  exaimncd  on  oath. 

§  843.  Art.  43.  Statute  of  limitations 

(a  I  A  person  charged  w  ith  desertion  or  absence  without  leave  in  time  of  war.  or  with  aiding  the  enemy,  mutiny,  or  murder.  ma>  be  tned  and 
punished  ai  any  time  without  limitation 

(b)  Hxcepl  as  otherwise  provided  in  this  article,  a  person  charged  with  desertion  in  time  of  peace  or  any  of  the  offenses  punishable  under 
sections  ^1  ^932  of  this  title  t  articles  1 19-1 32)  is  not  liable  to  be  tried  by  court-martial  if  (he  offense  was  committed  more  than  three  years  be  tore 
the  receipt  of  sworn  charges  and  specifications  by  an  officer  exercising  summary  court-martial  jurisdiction  over  the  command 

(c)  Except  as  otherwise  provided  in  this  article,  a  person  charged  with  an  offense  is  not  liable  Uj  be  tried  by  court-martial  or  punished  under 
secuon  H\5  of  this  tide  uniclc  15)  if  the  offense  was  committed  more  than  two  years  before  the  receipt  of  sworn  charges  and  specifications  b>  an 
officer  exercising  summary  court-martial  jurisdiction  over  the  command  or  before  the  imposition  of  punishment  under  section  815  of  this  title 
(article  15), 

id)  Penods  in  which  the  accused  was  absent  from  territory  in  which  the  United  States  has  the  authority  to  apprehend  him.  or  in  [he  cusiodv  t»f 
civil  authorities,  or  in  the  hands  of  the  enemy,  shall  be  excluded  in  computing  the  period  of  limitation  prescribed  in  this  article 

(e)  For  an  offense  the  trial  of  which  in  time  of  war  is  certified  to  the  President  by  the  Secretary  concerned  to  be  detrimental  to  the  pn-sce  uiion 
of  the  war  or  inimical  to  the  national  security,  the  penod  of  limitation  prescribed  in  this  article  is  extended  to  six  months  afier-  the  lerminauun  ol 
hostilities  as  prtX'laimed  by  the  President  or  by  a  joint  resolution  of  Congress. 

(0  When  the  United  States  is  at  war.  the  running  of  any  statute  of  limitations  applicable  to  any  offense  under  this  chapter  - 

( 1 )  involving  :raud  or  attempted  fraud  against  the  United  States  or  any  agency  thereof  in  any  manner,  whether  b>  conspiracy  or  not. 

(2)  committed  in  connection  with  the  acquisition,  care,  handling,  custody,  control,  or  disposition  of  any  real  or  personal  property  of  the 
United  States;  or 

(3)  committed  in  connection  with  the  negotiation,  procurement,  award,  performance,  payment,  interim  financing,  cancellation,  or 
other  termination  orscttlemeni.  o  any  contract,  subcontract,  or  purchase  order  which  is  connected  with  or  related  to  the  prosecution  of  the  war.  I'r 
with  any  dispy>sition  of  termination  inventory  by  any  war  contractor  tir  Gtivemmcni  agency; 

is  suspended  until  three  years  after  the  termination  of  hostilities  as  proclaimed  by  the  FYesidcni  or  by  a  joint  resolution  of  Congress 

§  844.  Art.  44.  Former  jeopardy 

,j(a)  No  person  may.  without  his  consent,  be  tried  a  second  time  for  the  same  offense. 

{hi  Nvi  prcK'ceding  m  which  an  accused  has  been  found  guilty  by  court-martial  upon  any  charge  or  specification  is  a  trial  in  the  sense  of  this 
article  until  the  finding  of  guilty  has  become  tinal  after  review  of  the  case  has  been  fully  completed. 

(c)  A  proceeding  which,  after  the  inmxluction  of  evidence  hut  before  a  finding,  is  dismissed  or  terminated  by  the  convening  authority  or  on 
motion  of  the  prosecution  for  failure  of  available  evidence  i>r  witnesses  without  any  fault  of  the  accused  is  a  trial  in  the  sense  of  this  article. 

§  845.  Art.  45.  Pleas  of  the  accuseo 

(a)  If  an  accused  after  arraignment  makes  an  irregular  pleading,  or  after  a  plea  of  guilty  sets  up  matter  inconsistent  with  the  plea,  or  if  n 
.ippears  that  he  has  entered  the  plea  of  guilty  improvidently  or  through  lack  of  undersiand'''g  of  its  meaning  and  effect,  or  if  be  fails  or  refuses  lo 
plead,  a  plea  of  not  guilty  shaM  be  entered  in  the  record,  and  the  court  shall  proceed  as  though  he  had  pleaded  not  guilty. 

lb)  A  plea  of  guilty  by  the  accused  may  not  be  received  to  any  charge  “r  specihcaiion  alleging  an  offense  for  which  the  death  penalty  ma\  be 
adjudged.  With  respect  to  any  other  charge  or  specification  to  which  a  plea  of  guilty  has  been  made  by  the  accused  and  accepted  by  the  military 
judge  or  by  a  court-martial  without  a  military  judge,  a  finding  of  guilty  of  the  charge  or  specification  may.  if  permitted  by  regulations  ol  the 
Secretary  concerned,  be  entered  immediately  without  vote  This  finding  shall  constitute  the  Imding  of  the  co^rt  unless  the  plea  of  guilts  is 
withdrawn  prior  to  announcement  of  (he  sentence,  in  which  event  the  puKcedings  shall  continue  as  though  ’he  accused  had  pleaded  not  guilt\ 

§  646.  Art.  46.  Opportunity  to  obtain  witnesses  and  other  evident  e 

The  trial  coun.sel,  the  defense  counsel,  and  the  court-martial  shall  have  equal  <ipponumty  to  obtain  vAdnesses  and  other  evidence  in 
accordance  with  such  regulations  as  the  President  may  prescribe  ’  Ytxess  issued  m  cv>urt  niari\al  cases  to  compel  w  itnesses  to  appear  and  tcsiit\ 
and  to  compel  the  production  of  other  evidence  shall  be  similar  to  that  which  courts  of  the  United  Suites  having  criminal  jurisdiction  may  law  fully 
issue  and  shall  run  to  any  part  of  the  United  States,  or  the  Tcrniories.  ('omnionwealths.  and  possessions. 

§  647.  Art.  47.  Refusal  to  appear  or  testify 

(a)  Any  person  not  subject  to  this  chapter  who 

( 1 )  has  been  duly  subpoenaed  to  appear  as  a  w  itness  before  a  court-martial,  military  commission,  covivt  cf  mquirs.  o\  an>  othci  miluarx 
court  or  board,  or  before  any  military  or  civil  ofheer  designated  to  take  a  dep<isition  to  he  read  m  evidence  before  such  a  court,  comim  .sion.  vM 
btiard. 
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(2)  has  been  duly  paid  or  tendered  the  fees  and  mileage  of  a  witness  at  the  rates  allowed  to  witnesses  attending  the  courts  of  the  United 
States;  and 

(3)  w  iMfullv  neglects  or  refuses  to  appear,  or  refuses  to  qualify  as  a  witness  or  to  testify  or  to  produce  any  evidence  which  that  person 
may  have  been  legally  subpoenaed  to  produce;  is  guilty  of  an  offense  against  the  United  States, 

(b)  Any  person  who  commits  an  offense  named  in  subsection  (a)  shall  be  tried  on  information  in  a  United  States  district  court  or  in  a  court  of 
original  criminal  jurisdiction  in  any  of  the  Territories.  Commonwealths,  or  possessions  of  the  United  States,  and  jurisdiction  is  conferred  upon 
those  courts  for  that  purpose.  Upon  conviction,  such  a  person  shall  be  punished  by  a  fine  of  not  more  than  $500,  or  imprisonment  for  not  more  than 
six  months,  or  both. 

(c)  The  United  States  attorney  or  the  officer  prosecuting  for  the  United  Stales  in  any  such  court  of  original  criminal  jurisdiction  shall .  upon  the 
certification  of  the  facts  to  him  by  the  military  court,  commission,  court  of  inquiry,  or  board,  file  an  information  against  and  prosecute  any  person 
violating  this  article. 

(d)  The  fees  and  mileage  of  wimesses  shall  be  advanced  or  paid  out  of  the  appropriations  for  the  compensation  of  witnesses. 

1 848.  Art  48.  Contempts 

A  court-martial,  provost  court,  or  military  commission  may  punish  for  contempt  any  person  who  uses  any  menacing  word,  sign,  or  gesture 
in  its  presence,  or  who  disturbs  its  proceedings  by  any  riot  or  disorder.  The  punishment  may  not  exceed  confinement  for  30  days  or  a  fine  of  $  100, 
or  both. 

f  849.  Art  49.  Depositions 

(a)  At  any  time  after  charges  have  been  signed  as  provided  in  section  830  of  this  title  (article  30).  any  parly  may  take  oral  or  written 
depositions  unless  the  military  judge  or  court-manial  without  a  military  judge  hearing  the  case  or,  if  the  case  is  not  being  heard,  an  authority 
competent  to  convene  a  court-martial  for  the  trial  of  those  charges  forbids  it  for  good  cause.  If  a  deposition  is  to  be  taken  before  charges  are 
referred  for  trial,  such  an  authority  may  designate  commissioned  officers  to  represent  the  prosecution  and  the  defense  and  may  authorize  those 
officers  to  take  the  deposition  of  any  witness. 

(b)  The  party  at  whose  instance  a  deposition  is  to  be  taken  shall  give  to  every  other  party  reasonable  written  notice  of  the  time  and  place  for 
taking  the  deposition. 

(c)  Depositions  may  be  taken  before  and  authenticated  by  any  military  or  civil  officer  authorized  by  the  laws  of  the  United  States  or  by  the 
laws  of  the  place  where  the  deposition  is  taken  to  administer  oaths. 

(d)  A  duly  authenticated  deposition  taken  upon  reasonable  notice  to  the  other  parties,  so  far  as  otherwise  admissible  under  the  rules  of 
evidence,  may  be  read  in  evidence  or,  in  the  case  of  audiotape,  videotape,  or  similar  material,  may  be  played  in  evidence  before  any  military  court 
or  commission  in  any  case  not  capital,  or  in  any  proceeding  before  a  court  of  inquiry  or  military  board,  if  it  appears — 

( 1 )  that  the  witness  resides  or  is  beyond  the  State ,  Territory,  Commonwealth .  or  District  of  Columbia  in  which  the  court ,  commission .  or 
board  is  ordered  to  sit,  or  beyond  1(X)  miles  from  the  place  of  trial  or  hearing; 

(2)  that  the  witness  by  reason  of  death,  age,  sickness,  bodily  infirmity,  imprisonment,  military  necessity,  nonamenability  to  process,  or 
other  reasonable  cause,  is  unable  or  refuses  to  appear  and  testify  in  person  at  the  place  of  trial  or  hearing;  or 

(3)  that  the  present  whereabouts  trf  the  wimess  is  unknown. 

(e)  Subject  to  subsection  (d),  testimony  by  deposition  may  be  presented  by  the  defense  in  capital  cases. 

(0  Subject  to  subsection  (d).  adepositionmay  be  read  in  evidence  or,  in  the  case  of  audiotape,  videotape,  or  similar  material,  may  be  played 
in  evidence  in  any  case  in  which  the  death  penalty  is  authorized  but  is  not  mandatory,  whenever  the  convening  authority  directs  that  the  case  be 
treated  as  not  capital,  and  in  such  a  case  a  sentence  of  death  may  not  be  adjudged  by  the  court-martial. 

1 850.  Art  SO.  AdmlMlbllKy  of  rocord*  of  courts  of  Inquiry 

(a)  In  any  case  not  capital  and  not  extending  to  the  dismissal  of  a  commissioned  officer,  the  sworn  testimony,  contained  in  the  duly 
authenticaied  record  of  proceedings  of  a  court  of  inquiry,  of  a  person  whose  oral  testimony  cannot  be  obtained,  may,  ifotherwise  admissible  under 
the  rules  of  evidence,  be  read  in  evidence  by  any  party  before  a  court-martial  or  military  commission  if  the  accused  was  a  party  before  the  court  of 
inquiry  and  if  the  same  issue  was  involved  or  if  the  accused  consents  to  the  introduction  of  such  evidence. 

(b)  Such  testimony  may  be  read  in  evidence  only  by  the  defense  in  capital  cases  or  cases  extending  to  the  dismissal  of  a  commissioned  officer. 

(c)  Such  testimony  may  also  be  read  in  evidence  before  a  court  of  inquiry  or  a  military  board. 

1 851.  Art  51.  VoHng  and  rulings 

(a)  Voting  by  members  of  a  general  or  special  court-martial  on  the  findings  and  on  the  sentence,  and  by  members  of  a  court-martial  without  a 
military  judge  upon  questions  of  challenge,  shall  be  by  secret  written  ballot.  The  junior  member  of  the  court  shall  count  the  votes.  The  count  shall 
be  checked  by  the  president,  who  shall  forthwith  announce  the  result  of  the  ballot  to  the  members  of  the  court. 

(b)  The  military  judge  and.  except  for  questions  of  challenge,  the  president  of  a  court-martial  without  a  military  judge  shall  rule  upon  all 
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questions  of  law  and  all  interlocutory  questions  arising  during  the  priK'eedings  Any  such  ruling  made  by  the  military  judge  upon  any  question  of 
law  or  any  interlocutory  question  other  than  the  factual  issue  of  mental  respsmsihility  of  the  accused,  or  by  the  president  of  a  court-martial  without 
a  military  judge  upon  any  question  of  law  other  than  a  motion  for  a  hnding  of  not  guilty,  is  final  and  constitutes  the  ruling  of  the  court .  However,  the 
military  judge  or  the  president  of  a  court-martial  w  ithout  a  military  judge  may  change  his  ruling  at  any  time  during  the  trial  Unless  the  ruling  is 
final,  if  any  member  objects  thereto,  the  court  shall  be  cleared  and  closed  and  the  question  decided  by  a  voice  s  ole  as  provided  m  section  K.‘i2  of 
this  title  (article  52),  beginning  with  the  junior  in  rank. 

(ci  Before  a  vote  is  taken  on  the  findings,  the  military  judge  or  the  president  of  a  court-martial  without  a  military  judge  shall,  in  the  presence 
of  the  accused  and  counsel,  instruct  the  members  of  the  court  as  to  the  elements  of  the  offense  and  charge  them — 

( 1 )  that  the  accused  must  be  presumed  to  be  innocent  until  his  guilt  is  established  by  legal  and  competent  evidence  beyond  reasonable 

doubt; 


(2)  that  in  the  case  being  considered,  if  there  is  a  reasonable  doubt  as  to  the  guilt  of  the  accused,  the  doubt  must  be  resolved  in  favor  of  the 
accused  and  he  must  be  acquitted; 

(3)  that,  if  there  is  a  reasonable  doubt  as  to  the  degree  of  guilt,  the  hnding  must  be  m  a  lower  degree  as  to  w  hich  there  is  no  reasonable 
doubt;  and 

(4)  that  the  burden  of  prxxif  to  establish  the  guilt  of  the  accused  beyond  reasonable  doubt  is  upon  the  United  Stales. 

(d)  Subsections  (a),  (b),  and  (c)  do  not  apply  to  a  court-martial  composed  of  a  military  judge  only.  The  military  judge  of  such  a  court-martial 
shall  determine  all  questions  of  law  and  fact  arising  during  the  proceedings  and.  if  the  accused  is  convicted,  adjudge  an  appropriate  sentence.  The 
military  judge  of  such  a  court-martial  shall  make  a  general  finding  and  shall  in  addition  on  request  find  the  facts  specially.  If  an  opinion  or 
memorandum  of  decision  is  hied,  it  will  be  sufficient  if  the  findings  of  fact  appear  therein. 

S  852.  Art.  52.  Number  of  votes  required 

(a)  (1)  No  person  may  be  convicted  of  an  offense  for  which  the  death  penalty  is  made  mandatory  by  law.  except  by  the  concurrence  of  all  the 
members  of  the  court-martial  present  at  the  time  the  vote  is  taken. 

(2)  No  person  may  be  convicted  of  any  other  offense,  except  as  provided  in  section  845(b)  of  this  title  (article  45(b))  or  by  the 
concurrence  of  two-thirds  of  the  members  present  at  the  lime  the  vote  is  taken. 

(b)  ( 1)  No  person  may  be  sentenced  to  suffer  death,  except  by  the  concurrence  of  all  the  members  of  the  court-martial  present  at  the  time  the 
vote  is  taken  and  for  an  offense  in  this  chapter  expressly  made  punishable  by  death. 

(2)  No  person  may  be  sentenced  to  life  imprisonment  or  to  confinement  for  more  than  ten  years,  except  by  the  concurrence  of  three- 
fourths  of  the  members  present  at  the  time  the  vote  is  taken. 

(3)  All  other  sentences  shall  be  determined  by  the  concurrence  of  two-thirds  of  the  members  present  at  the  time  the  vote  is  taken. 

(c)  All  other  questions  to  be  decided  by  the  members  of  a  general  or  special  court-martial  shall  be  determined  by  a  majority  vote,  but  a 
determination  to  reconsider  a  finding  of  guilty  or  to  reconsider  a  sentence,  with  a  view  toward  decreasing  it .  may  be  made  by  any  lesser  vote  which 
indicates  that  the  reconsideration  is  not  opposed  by  the  number  of  votes  required  for  that  finding  or  sentence  A  tie  vote  on  a  challenge  disqualifies 
the  member  challenged.  A  tie  voce  on  a  motion  for  a  finding  of  not  guilty  or  on  a  motion  relating  to  the  question  of  the  accused's  sanity  is  a 
determination  against  the  accused.  A  tie  voce  on  any  other  question  is  a  determination  in  favor  of  the  accused. 

f  853.  Art  53.  Court  to  announco  action 

A  court-martial  shall  announce  its  findings  and  sentence  to  the  parties  as  soon  as  determined. 

f  854.  Art  54.  Racord  o(  trial 

(a)  Each  general  court-martial  shall  keep  a  separate  record  of  the  proceedings  in  each  case  brought  before  it.  and  the  record  shall  be 
authenticated  by  the  signature  of  the  military  judge.  If  the  record  cannot  be  authenticated  by  the  military  judge  by  reason  of  his  death,  disability,  or 
absence,  it  shall  be  authenticated  by  the  signature  of  the  trial  counsel  or  by  that  of  a  member  if  the  trial  counsel  is  unable  to  authenticate  it  by  reason 
of  his  death,  disability,  or  absence.  In  a  court-martial  consisting  of  only  a  military  judge  the  record  shall  be  authenticated  by  the  court  reporter 
under  the  same  conditions  which  would  impose  such  a  duty  on  a  member  under  this  subsection 

(b)  Each  special  and  summary  court-martial  shall  keep  a  separate  record  of  the  proceedings  in  each  case,  and  the  record  shall  be  authenticated 
in  the  maimer  required  by  such  regulations  as  the  President  may  prescribe. 

(c)  (I)  A  complete  record  of  the  proceedings  and  testimony  shall  be  prepared — 

(A)  in  each  general  court-martial  case  in  which  the  sentence  adjudged  includes  death,  a  dismissal,  a  discharge,  or  (if  the  sentence 
adjudged  does  not  include  a  discharge)  any  other  punishment  which  exceeds  that  which  may  otherwise  be  adjudged  by  a 
special  court-martial;  and 

(B)  in  each  special  court-martial  case  in  which  the  sentence  adjudged  includes  a  bad-conduct  discharge. 

(2)  In  alt  other  court-martial  cases,  the  record  shall  contain  such  matters  as  may  be  prescribed  by  regulations  of  the  President 
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(d)  A  copy  of  the  record  of  the  proceedings  of  each  genera)  and  special  court-martial  shall  be  given  to  the  accused  as  ssxm  as  it  is 

authenticaied. 


Subchapter  VIII.  SENTENCES 


Sec. 

Art. 

855. 

55. 

Cruel  and  unusual  punishments  prohibited. 

856. 

56. 

Maximum  limits. 

857. 

57. 

Effective  date  of  sentences. 

858. 

58. 

Execution  of  confinement. 

858a. 

58a. 

Sentences:  reduction  in  enlisted  grade  upon  approval. 

f  SSS.  Art  SS.  CriMl  and  unusual  punishmanta  prohIbHad 


Punishment  by  flogging,  or  by  branding,  marking,  or  tattooing  on  the  body,  or  any  other  cruel  or  unusual  punishment,  may  not  be  adjudged 
by  a  court-martial  or  inflicted  upon  any  person  subject  to  this  chapter.  The  use  of  irons,  single  or  double .  except  for  the  purpose  of  safe  custody,  is 
prohibited. 

1 856.  Art  56.  Maximum  limits 


The  punishment  which  a  court-martial  may  direct  for  an  offense  may  not  exceed  such  limits  as  the  President  may  prescribe  for  that  offense. 

1 657.  Art  57.  Effacllva  data  ol  ssniancas 


(a)  No  forfeiture  may  extend  to  any  pay  or  allowances  accrued  before  the  date  on  which  the  sentence  is  approved  by  the  person  acting  under 
section  860(c)  of  this  title  (article  6(Kc)). 

(b)  Any  period  of  confinement  included  in  a  sentence  of  a  court-martial  begins  to  run  from  the  date  the  sentence  is  adjudged  by  the  court- 
martial,  but  periods  during  which  the  sentence  to  confinement  is  suspended  or  deferred  shall  be  excluded  in  computing  the  service  of  the  term  of 
confinement. 

(c)  All  other  sentences  of  courts-martial  are  effective  on  the  date  ordered  executed. 

(d)  On  application  by  an  accused  who  is  under  sentence  to  confinement  that  has  not  been  ordered  executed,  the  convening  authority  or,  if  the 
accused  is  no  longer  under  his  jurisdiction,  the  officer  exercising  general  court-martial  jurisdiction  over  the  command  to  which  the  accused  is 
currently  assigned,  may  in  his  sole  discretion  defer  service  of  the  sentence  to  confinement.  The  deferment  shall  terminate  when  the  sentence  is 
otdeted  executed.  The  deferment  may  be  rescinded  at  any  time  by  the  officer  who  granted  it  or,  if  the  accused  is  no  longer  under  his  jurisdiction,  by 
the  officer  exercising  general  court-martial  jurisdiction  over  the  command  to  which  the  accused  is  currently  assigned. 


1 656.  Art  56.  Exbcutlon  of  oonflnwMnt 


(a)  Under  such  instroctioos  as  the  Secretary  concerned  may  prescribe,  a  sentence  of  confinement  adjudged  by  a  court-martial  or  other 
military  tribunal,  whether  or  not  the  sentence  includes  discharge  or  dismissal,  and  whether  or  not  the  discharge  or  dismissal  has  been  executed, 
may  be  carried  into  execution  by  confinement  in  any  place  of  confinement  under  the  control  of  any  of  the  armed  forces  or  in  any  penal  or 
conectioiial  institution  under  the  control  of  the  United  States,  or  which  the  United  States  may  be  allowed  to  use.  Persons  so  confined  in  a  penal  or 
conectional  institution  not  under  the  control  of  one  of  the  armed  forces  are  subject  to  the  same  discipline  and  treatment  as  persons  confined  or 
committed  by  the  courts  of  the  United  States  or  of  the  State,  Territory,  District  of  Columbia,  or  place  in  which  the  institution  is  situated. 

(b)  The  omission  of  the  words  "hard  labor"  from  any  sentence  of  a  court-martial  adjudging  confinement  does  not  deprive  the  authority 
executing  that  sentence  of  the  power  to  require  hard  labor  as  a  part  of  the  punishment. 

1 666a.  Art.  56a.  Samancaa:  ratfucUon  In  anlMad  grada  upon  iqsproval 


(a)  Unless  odierwise  provided  in  regulations  to  be  prescribed  by  the  Secretary  concerned,  a  court-martial  sentence  of  an  enlisted  member  in  a 
pay  grade  above  E-1,  as  approved  by  the  convening  authority,  that  includes — 

(1)  a  dishonorable  or  bad-conduct  discharge; 

(2)  confinement;  or 

(3)  hard  labor  without  confinement; 

reduces  that  member  to  pay  grade  E-1 ,  effective  on  the  date  of  that  approval. 

(b)  If  the  temence  of  a  member  who  is  reduced  in  pay  grade  under  subsection  ta)  is  set  aside  or  disapproved,  or,  as  finally  approved,  does  not 
include  any  punishment  named  in  subsection  (a)(1),  (2),  or  (3),  the  rights  and  privileges  of  which  he  was  deprived  because  of  that  reduction  shall 
be  leslored  to  him  and  he  is  entitled  to  the  pay  and  allowances  to  which  he  would  have  been  entitled  for  the  period  the  reduction  was  in  effect .  had 
he  not  been  to  reduced. 
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Subchapter  IX.  POST-TRIAL  PROCEDURE 
AND  REVIEW  OF  COURTS-MARTIAL 


Sec. 

Art. 

8S9. 

59. 

Error  of  law;  lesser  included  offense. 

860. 

60. 

Action  by  the  convening  authority. 

861. 

61. 

V^ver  or  withdrawal  of  appeal. 

862. 

62. 

Appeal  by  the  United  States. 

863. 

63. 

Rehearings. 

864. 

64. 

Review  by  a  judge  advocate. 

863. 

65. 

Disposition  of  records. 

866. 

66. 

Review  by  Court  of  Military  Review. 

867. 

67. 

Review  by  the  Court  of  Military  Appeals. 

868. 

68. 

Branch  offices. 

869. 

69. 

Review  in  the  office  of  the  Judge  Advocate  General. 

870. 

70. 

Appellate  counsel. 

871. 

71. 

Execution  of  sentence;  suspension  of  sentence. 

872. 

72. 

Vacation  of  suspension. 

873. 

73. 

Petition  for  a  new  trial. 

874. 

74. 

Remission  and  suspension. 

875. 

75. 

Restoration. 

876. 

76. 

Finality  of  proceedings,  findings,  and  sentences. 

876a. 

76a. 

Leave  requited  to  be  taken  pending  review  of  certain  court-martial  convictions 

I  we.  Art  59.  Error  of  law;  lossar  Includod  offWiM 


(a)  A  finding  or  sentence  of  a  court-martial  may  not  be  held  incorrect  on  the  ground  of  an  error  of  law  unless  the  error  materially  prejudices  the 
nibstantial  tights  of  the  accused. 

(b)  Any  reviewing  authority  with  the  power  to  approve  or  affirm  a  finding  of  guilty  may  approve  or  affirm,  instead,  so  much  of  the  finding  as 
includes  a  lesser  included  offense. 

1 990.  Art  90.  Action  by  the  eonvoning  authority 

(a)  The  findings  and  sentence  of  a  court-martial  shall  be  repotted  (womptly  to  the  convening  authority  after  the  announcement  of  the 
sentence. 

(b)  ( 1 )  Within  30  days  after  the  sentence  of  a  general  court-martial  or  trf'a  special  court-martial  which  has  adjudged  a  bad-conduct  discharge 
has  been  announced,  the  accused  may  submit  to  the  convening  authority  matters  for  consideration  by  the  convening  authority  with  respect  to  the 
findings  and  the  sentence.  In  the  case  of  all  other  special  courts-martial,  the  accused  may  make  such  a  submission  to  the  convening  authority 
within  20  days  after  the  sentence  is  announced.  In  the  case  of  all  summary  courts-martial  the  accused  may  make  such  a  submission  to  the 
convening  authority  within  seven  days  after  the  sentence  is  announced.  If  the  accused  shows  that  additional  time  is  required  for  the  accused  to 
submit  such  matters,  the  convening  authority  or  other  person  taking  action  under  this  section,  for  good  cause,  may  extend  the  period — 

(A)  in  the  case  of  a  general  court-martial  or  a  special  court-martial  which  has  adjudged  a  bad-conduct  discharge,  for  not  more  than 
an  addifional  20  days;  and 

(B)  in  the  case  of  all  other  courts-martial,  for  not  more  than  an  additional  10  days. 

(2)  In  a  summary  court-martial  case  the  accused  shall  be  promptly  provided  a  copy  of  the  record  of  trial  for  use  in  preparing  a  submission 
authorized  by  paragraph  (I). 

(3)  In  no  event  shall  the  accused  in  any  general  or  special  court-martial  case  have  less  than  a  seven-day  period  after  the  day  on  which  a 
copy  of  the  ■ithenticated  record  of  trial  has  been  given  to  him  within  which  to  make  a  submission  under  paragraph  ( I ).  The  convening  authority  or 
other  penon  takmg  action  on  the  case,  for  good  cause,  may  extend  this  period  for  up  to  an  additional  10  days. 

(4)  The  accused  may  waive  his  right  to  make  a  submission  to  the  convening  authority  under  paragraph  ( t ).  Such  a  waiver  must  be  made 
in  wtitiiig  and  may  not  be  revoked.  For  the  purposes  of  subsection  (cK2),  the  time  within  which  the  accused  may  make  a  submission  under  this 
sabsectian  shall  be  deemed  to  have  expired  upon  the  submission  of  such  a  waiver  to  the  convening  authority. 

(c)  ( 1 )  The  aithority  under  this  section  to  modify  the  findings  and  sentence  of  a  court-martial  is  a  matter  of  command  prerogative  involving 
the  sole  disetetion  of  the  convening  authority.  Under  regulations  of  the  Secretary  concerned,  a  commissioned  officer  commanding  for  the  time 
being,  a  succetsot  in  command,  or  any  person  exercising  general  court-martial  jurisdiction  may  act  under  this  section  in  place  of  the  convening 
authority. 

(2)  Action  on  the  sentence  of  a  court-nurtial  shall  be  taken  by  the  convening  authority  or  by  another  person  authorized  to  act  under  this 
section.  Sjjbject  to  regulations  of  the  Secretary  concerned,  such  action  may  be  taken  only  after  consideration  of  any  matters  submitted  by  the 
accused  under  subseetkm  (b)  and,  if  applicable,  under  subsection  (d),  or  after  the  time  for  submitting  such  matters  expires,  whichever  is  earlier. 
The  convening  authority  or  other  penon  taking  such  action,  in  hit  sole  discretion,  may  approve,  disapprove,  commute,  or  suspend  the  sentence  in 
whole  or  in  part. 
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(3)  Action  on  the  findings  of  a  court-martial  by  the  convening  authority  or  other  person  acting  on  the  sentence  is  not  requited.  However, 
such  person,  in  his  sole  discretion,  may — 

(A)  dismiss  any  charge  or  specification  by  setting  aside  a  finding  of  guilty  thereto;  or 

(B)  change  a  finding  of  guilty  to  a  charge  or  specification  to  a  finding  of  guilty  to  an  offense  that  is  a  lesser  included  offense  of  the 
offense  stated  in  the  charge  or  specification. 

(d)  Before  acting  under  this  section  on  any  general  court-martial  case  or  any  special  court-martial  case  that  includes  a  bad-conduct  discharge, 
the  convening  aithority  or  other  person  taking  action  under  this  section  shall  obtain  and  consider  the  written  recommendation  of  the  staff  judge 
advocate  at  legal  officer.  The  convening  authority  or  other  person  taking  action  under  this  section  shall  refer  the  record  of  trial  to  his  staff  judge 
advocate  or  legal  officer,  and  the  staff  judge  advocate  or  legal  officer  shall  use  such  record  in  the  preparation  of  his  recommendation.  The 
recommendation  of  the  sta^  judge  advocate  or  legal  officer  shall  include  such  matters  as  the  President  may  prescribe  by  regulation  and  shall  be 
served  on  the  accused,  who  shall  have  five  days  from  the  date  of  receipt  in  which  to  submit  any  matter  in  response.  The  convening  authority  or 
other  person  taking  action  under  this  section,  for  good  cause,  may  extend  that  period  for  up  to  an  additional  20  days.  Failure  to  object  in  the 
response  to  the  recommendation  or  to  any  matter  attached  to  the  recommendation  waives  the  right  to  object  thereto. 

(e)  ( 1 )  The  convening  authority  or  other  person  taking  action  under  this  section ,  in  his  sole  discretion ,  may  order  a  proceeding  in  revision  or 
a  rehearing. 

(2)  A  proceeding  in  revision  may  be  ordered  if  there  is  an  apparent  error  or  omission  in  the  record  or  if  the  record  shows  improper  or 
inconsistent  action  by  a  court-martial  with  respect  to  the  findings  or  sentence  that  can  be  rectified  without  material  prejudice  to  the  substantial 
rights  of  the  accused.  In  no  case,  however,  may  a  proceeding  in  revision — 

(A)  reconsider  a  finding  of  not  guilty  of  any  specification  or  a  ruling  which  amounts  to  a  finding  of  not  guilty; 

(B)  reconsider  a  finding  of  not  guilty  of  any  charge,  unless  there  has  been  a  finding  of  guilty  under  a  specification  laid  under  that 
charge,  which  sufficiently  alleges  a  violation  of  some  article  of  this  chapter;  or 

(C)  increase  the  severity  of  some  article  of  the  sentence  unless  the  sentence  prescribed  for  the  offense  is  mandatory. 

(3)  A  rehearing  may  be  ordered  by  the  convening  authority  or  other  person  taking  action  under  this  section  if  he  disapproves  the  findings 
and  sentence  and  states  the  reasons  for  disapproval  of  the  findings.  If  such  person  disapproves  the  findings  and  sentence  and  does  not  order  a 
rehearing,  he  shall  dismiss  the  charges.  A  rehearing  as  to  the  findings  may  not  be  ordered  where  there  is  a  lack  of  sufficient  evidence  in  the  record 
to  support  the  findings.  A  rehearing  as  to  the  sentence  may  be  ordered  if  the  convening  authority  or  other  person  taking  action  under  this 
subsection  disapproves  the  sentence. 

1661.  Art  61.  Waltwr  or  withdrawal  of  appMl 

(a)  In  each  case  subject  to  appellate  review  under  section  866  or  869(a)  of  this  title  (article  66  or  69(a)),  except  a  case  in  which  the  sentence  as 
approved  under  section  860(c)  of  this  title  (article  60(c))  includes  death,  the  accused  may  file  with  the  convening  authority  a  statement  expressly 
waiving  the  right  of  the  accused  to  such  review.  Such  a  waiver  shall  be  signed  by  both  the  accused  and  by  defense  counsel  and  must  be  filed  within 
10  days  after  the  action  under  section  86CKc)  of  this  title  (article  6(Xc))  is  served  on  the  accused  or  on  defense  counsel .  The  convening  authority  or 
other  person  taking  such  action,  for  good  cause,  may  extend  the  period  for  such  filing  by  not  more  than  30  days. 

(b)  Except  in  a  case  in  which  the  sentence  as  approved  under  section  860(c)  of  this  title  (article  60(c))  includes  death,  the  accused  may 
withdraw  an  appeal  at  any  time. 

(c)  A  waiver  of  the  right  to  appellate  review  or  the  withdrawal  of  an  appeal  under  this  section  bars  review  under  section  866  or  869(a)  of  this 
title  (article  66  or  69(a)). 

1 662.  Art  62.  AppMl  by  tlw  UnHad  StatM 

(a)  (1)  In  a  trial  by  court-martial  in  which  a  military  judge  presides  and  in  which  a  punitive  discharge  may  be  adjudged,  the  United  States 
may  appeal  an  order  or  ruling  of  the  military  judge  which  terminates  the  proceedings  with  respect  to  a  charge  or  specification  or  which  excludes 
evidence  that  is  substantial  proof  of  a  fact  material  in  the  proceeding.  However,  the  United  States  may  not  appeal  an  order  or  ruling  that  is,  or  that 
amounts  to,  a  finding  of  not  guilty  with  respect  to  the  charge  or  specification. 

(2)  An  appeal  of  an  order  or  ruling  may  not  be  taken  unless  the  trial  counsel  provides  the  military  judge  with  written  notice  of  appeal 
from  the  order  or  ruling  within  72  hours  of  the  order  or  ruling.  Such  notice  shall  include  a  certification  by  the  trial  counsel  that  the  appeal  is  not 
taken  for  the  purpose  of  delay  and  (if  the  order  or  ruling  appealed  is  one  which  excludes  evidence)  that  the  evidence  excluded  is  substantial  proof  of 
a  fact  material  in  the  proceeding. 

(3)  An  appeal  under  this  section  shall  be  diligently  prosecuted  by  appellate  Government  counsel. 

(b)  An  appeal  under  this  section  shall  be  forwarded  by  a  means  prescribed  under  regulations  of  the  President  directly  to  the  Court  of  Military 
Review  and  ^1,  whenever  practicable,  have  priority  over  all  other  proceedings  before  that  court.  In  ruling  on  an  appeal  under  this  section,  the 
Cdurt  of  Military  Review  may  act  only  with  respect  to  matters  of  law,  notwithstanding  section  866(c)  of  this  title  (article  66(c)). 

(c)  Any  period  of  delay  resulting  from  an  appeal  under  this  section  shall  be  excluded  in  deciding  any  issue  regarding  denial  of  a  speedy  trial 
imlesa  an  appropriate  authority  determines  that  the  appeal  was  filed  solely  for  the  purpose  of  delay  with  the  knowledge  that  it  was  totally  frivolous 
and  without  merit. 
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S  863.  Art.  63.  FMwaiinga 

Each  rehearing  under  this  chapter  !>hall  lake  place  hefure  a  cmirt-niartial  conifxtsed  of  member!,  not  members  of  the  court-martial  which  tirst 
heard  the  case.  Upon  a  rehearing  the  accused  may  not  be  tried  for  any  offense  of  which  he  was  found  not  guilty  by  the  tirst  court-martial,  and  no 
sentence  in  excess  of  or  more  severe  than  the  original  sentence  may  be  imposed,  unless  the  sentence  is  based  upon  a  finding  of  guilty  of  an  offense 
not  considered  upon  the  merits  in  the  original  proceedings .  or  unless  the  sentence  prescribed  for  the  offense  is  mandatory.  If  the  sentence  approved 
after  the  first  court-martial  was  in  accordance  with  a  pretrial  agreement  and  the  accused  at  the  teheanng  changes  his  plea  with  respect  to  the 
charges  or  specifications  upon  which  the  pretnal  agreement  was  based,  or  otherwise  does  not  comply  with  the  pretrial  agreement .  the  sentence  as 
to  those  charges  or  specifications  may  include  any  punishment  not  in  excess  of  that  lawfully  adjudged  at  the  first  coun-martial. 

1 864.  Art.  64.  R«vl«w  by  a  Judga  advocate 

(a)  Each  case  in  which  there  has  been  a  finding  of  guilty  that  is  not  reviewed  under  section  866  or  869(a)  of  this  title  (article  66  or  69(a))  shall 
be  reviewed  by  a  judge  advocate  under  regulations  of  the  Secretary  concerned.  A  judge  advocate  may  not  review  a  case  under  this  subsection  if  he 
has  acted  in  the  same  case  as  an  accuser,  investigating  officer,  member  of  the  court,  military  judge .  or  counsel  or  has  otherwise  acted  on  behalf  of 
the  prosecution  or  defense.  The  judge  advocate's  review  shall  be  in  writing  and  shall  contain  the  following: 

( 1 )  Conclusions  as  to  whether — 

(A)  the  court  had  jurisdiction  over  the  accused  and  the  offense; 

(B)  the  charge  and  specification  stated  an  offense:  and 

(C)  the  sentence  was  within  the  limits  prescribed  as  a  matter  of  law. 

(2)  A  response  to  each  allegation  of  error  made  in  writing  by  the  accused. 

(3)  If  the  case  is  sent  for  action  under  subsection  (b),  a  recommendation  as  to  the  appropriate  action  to  be  taken  and  an  opinion  as  to 
whether  corrective  action  is  required  as  a  matter  of  law. 

(b)  The  record  of  trial  and  related  documents  in  each  case  reviewed  under  subsection  (a)  shall  be  sent  for  action  to  the  person  exercising 
general  court-martial  jurisdiction  over  the  accused  at  the  time  the  court  was  convened  (or  to  that  person's  successor  in  command)  if — 

(l>  the  judge  advocate  who  reviewed  the  case  recommends  corrective  action; 

(2)  the  sentence  approved  under  section  860(c)  of  this  title  (article  60(c))  extends  to  dismissal,  a  bad-conduct  or  dishonorable  discharge, 
or  confinement  for  more  than  six  months;  or 

(3)  such  action  is  otherwise  requited  by  regulations  of  the  Secretary  concerned. 

(c)  (1)  The  person  to  whom  the  record  of  trial  and  related  documents  are  sent  under  subsection  (b)  may — 

(A)  disapprove  or  approve  the  findings  or  sentence,  in  whole  or  in  pan; 

(B)  remit,  commute,  or  suspend  the  sentence  in  whole  or  in  part; 

(C)  except  where  the  evidence  was  insufficient  at  the  trial  to  support  the  findings,  order  a  reheating  on  the  findings,  on  the 
sentence,  or  on  both;  or 

(D)  dismiss  the  charges. 

(2)  If  a  rehearing  is  ordered  but  the  convening  authority  finds  a  reheating  impracticable,  he  shall  dismiss  the  charges. 

(3)  If  the  opinion  of  the  judge  advocate  in  the  judge  advocate's  review  under  subsection  (a)  is  that  corrective  action  is  required  as  a  matter 
of  law  and  if  the  person  required  to  take  action  under  subsection  (b)  does  not  take  action  that  is  at  least  as  favorable  to  the  accused  as  that 
lecommended  by  the  judge  advocate,  the  record  of  trial  and  action  thereon  shall  be  sent  to  the  Judge  Advocate  General  for  review  under  section 
869(b)  of  this  title  (article  69(b)). 

1 865.  Art  65.  Disposition  of  rscords 

(a)  In  a  case  subject  to  appellate  review  under  section  866  or  869(a)  of  this  title  (article  66  or  69(a))  in  which  the  right  to  such  review  is  not 
waived,  or  an  appeal  is  not  withdrawn,  under  section  861  of  this  title  (article  61 ),  the  record  of  trial  and  action  thereon  shall  be  transmitted  to  the 
Judge  Advocate  General  for  appropriate  action. 

(b)  Except  as  otherwise  required  by  this  chapter,  all  other  records  of  trial  and  related  documents  shall  be  transmitted  and  disposed  of  as  the 
Secretary  concerned  may  prescribe  by  regulation. 

1 866.  Art  66.  Rsvtaw  by  Court  of  MIINsry  Rsvisw 

(a)  Each  Judge  Advocate  General  shall  establish  a  Court  of  Military  Review  which  shall  be  composed  of  one  or  mote  panels,  and  each  such 
panel  shall  be  composed  of  not  less  than  three  appellate  military  judges.  For  the  purpose  of  reviewing  court-martial  cases,  the  court  may  sit  in 
panels  or  as  a  whole  in  accordaiKe  with  rales  prescribed  under  subsection  (f).  Any  decision  of  a  panel  may  be  reconsidered  by  the  court  sitting  as  a 
whole  in  accordance  with  such  rales.  Appellate  military  judges  who  are  assigned  to  a  Court  of  Military  Review  may  be  commissioned  officers  or 
civilians,  each  of  whom  must  be  a  member  of  a  bar  of  a  Federal  court  or  the  highest  court  of  a  State  The  Judge  Advocate  General  shall  designate  as 
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chief  judge  on  the  appellaie  military  judges  of  the  Court  of  Military  Review  established  by  him.  The  chief  judge  shall  determine  on  which  panels 
of  the  court  the  appellate  judges  assigned  to  the  court  will  serve  and  which  military  judge  assigned  to  the  court  will  act  as  the  senior  judge  on  each 
panel. 

(b)  The  Judge  Advocate  General  shall  refer  to  a  Court  of  Military  Review  the  record  in  each  case  of  trial  by  court-martial — 


( 1)  in  which  the  sentence,  as  approved,  extends  to  death,  dismissal  of  a  commissioned  officer,  cadet,  or  midshipman,  dishonorable  or 
bad-conduct  riischarge,  or  confinement  for  one  year  or  more;  and 

(2)  except  in  the  case  of  a  sentence  extending  to  death,  the  right  to  appellate  review  has  not  been  waived  or  an  appeal  has  not  been 
withdrawn  uixler  section  861  of  this  title  (article  61). 

(c)  In  a  case  referred  to  it,  the  Court  of  Military  Review  may  act  only  with  respect  to  the  findings  and  sentence  as  approved  by  the  convening 
authority.  It  may  affirm  only  such  findings  of  guilty  and  the  sentence  or  such  part  or  amount  of  the  sentence,  as  it  finds  correct  in  law  and  fact  and 
determines,  on  the  basis  of  the  entire  record,  should  be  approved-  In  considering  the  record,  it  may  weigh  the  evidence,  judge  the  credibility  of 
witnesses,  and  determine  controverted  questions  of  fact,  recognizing  that  the  trial  court  saw  and  heard  the  witnesses. 

(d)  If  the  Court  of  Military  Review  sets  aside  the  findings  and  sentence,  it  may.  except  where  the  setting  aside  is  based  on  lack  of  sufficient 
evidence  in  the  record  to  support  the  findings,  order  a  rehearing.  If  it  sets  aside  the  findings  and  sentence  and  does  not  order  a  rehearing,  it  shall 
order  that  the  charges  be  dismissed. 

(e)  The  Judge  Advocate  General  shall,  unless  there  is  to  be  further  action  by  the  President,  the  Secretary  concerned,  the  Court  of  Military 
Appeals,  or  the  Supreme  Court,  instruct  the  convening  authority  to  take  action  in  accordance  with  the  decision  of  the  Court  of  Military  Review.  If 
the  Court  of  Military  Review  has  ordered  a  rehearing  but  the  convening  authority  finds  a  rehearing  impracticable,  he  may  dismiss  the  charges. 

(f)  The  Judge  Advocates  General  shall  prescribe  uniform  rules  of  procedure  for  Courts  of  Military  Review  and  shall  meet  periodically  to 
formulate  policies  and  procedure  in  regard  to  review  of  court-martial  cases  in  the  office  of  the  Judge  Advocates  General  and  by  Courts  of  Military 
Review. 

(g)  No  member  of  a  Court  of  Military  Review  shall  be  required,  or  on  his  own  initiative  be  permitted,  to  prepare,  approve,  disapprove, 
review,  or  submit,  with  respect  to  any  other  member  of  the  same  or  another  Court  of  Military  Review,  an  effectiveness,  fitness,  or  efficiency 
report,  or  any  other  report  documents  used  in  whole  or  in  part  for  the  purpose  of  determining  whether  a  member  of  the  armed  forces  is  qualified  to 
be  advanced  in  grade,  or  in  determining  the  assignment  or  transfer  of  a  member  of  the  armed  forces,  or  in  determining  whether  a  trtember  of  the 
armed  forces  shall  be  retained  on  active  duty. 

(h)  No  member  of  a  Court  of  Military  Review  shall  be  eligible  to  review  the  record  of  any  trial  if  such  member  served  as  investigating  officer 
in  the  case  or  served  as  a  member  of  the  court-martial  before  which  such  trial  was  conducted ,  or  served  as  military  judge ,  trial  or  defense  counsel . 
or  reviewing  officer  of  such  trial. 

f  667.  Art  67.  nevluw  by  tfw  Court  of  Military  Appaala 

(a)  ( 1 )  There  is  a  United  States  Court  of  Military  Appeals  established  under  Article  I  of  the  Constitution  of  the  United  States  and  located  for 
administrative  purposes  only  in  the  Department  of  Defense.  The  court  consists  of  three  judges  appointed  from  civil  life  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate ,  for  a  term  of  fifteen  years.  Not  more  than  two  of  the  judges  of  the  court  may  be  appointed  from  the  same 
political  party,  nor  is  any  person  eligible  for  appointment  to  the  court  who  is  not  a  member  of  the  bar  of  a  Federal  court  or  the  highest  court  of  the 
Stale.  Each  judge  is  entitled  to  the  same  salary  and  travel  allowances  as  are,  and  from  time  to  time  may  be  provided  forjudges  of  the  United  States 
Court  of  Appeals,  and  is  eligible  for  reappointment.  The  President  shall  designate  from  time  to  time  one  of  the  judges  to  act  as  chief  judge.  The 
chief  judge  of  the  court  shall  have  precedence  and  preside  at  any  session  which  he  attends.  The  other  judges  shall  have  precedence  and  preside 
according  to  the  seniority  of  their  commissions.  Judges  whose  commissions  bear  the  same  dale  shall  be  precedence  according  to  seniority  in  age. 
The  court  may  prescribe  its  own  rules  of  procedure  and  determine  the  number  of  judges  required  to  constitute  a  quotum.  A  vacancy  in  the  court 
does  not  impair  the  right  of  the  remaining  judges  to  exercise  the  powers  of  the  coun. 

(2)  Judges  of  the  United  States  Court  of  Military  Appeals  may  be  removed  by  the  President,  upon  notice  and  hearing,  for  neglect  of  duty 
or  malfeasance  in  office  or  for  mental  or  physical  disability,  but  for  no  other  cause. 

(3)  If  a  judge  of  the  United  States  Court  of  Military  Appeals  is  temporarily  unable  to  perform  his  duties  because  of  illness  or  other 
disability,  the  President  may  designate  a  judge  of  the  United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit  to  fill  the  office  for  the 
period  of  disability. 

(4)  Any  judge  of  the  United  Stales  Court  of  Military  Appeals  who  is  receiving  retired  pay  may  become  a  senior  judge,  may  occupy 
offices  in  a  Federal  building,  may  be  provided  with  a  staff  assistant  whose  compensation  shall  not  exceed  the  rate  prescribed  for  GS-9  in  the 
General  Schedule  under  section  S332  of  title  S,  and,  with  his  consent,  may  be  called  upon  by  the  chief  judge  of  said  court  to  perform  judicial  duties 
with  said  court  for  any  period  or  periods  specified  by  such  chief  judge.  A  senior  judge  who  is  performing  judicial  duties  persuant  to  this  subsection 
shall  be  paid  the  same  compensation  (in  lieu  of  retired  pay)  and  allowances  for  travel  and  other  expenses  as  a  judge. 

(b)  The  Court  of  Military  Appeals  shall  review  the  record  in — 

(1)  all  cares  in  which  the  sentence,  as  affirmed  by  a  Court  of  Military  Review,  extends  to  death; 

(2)  all  cares  reviesved  by  a  Court  of  Military  Review  which  the  Judge  Advocate  General  orders  sent  to  the  Court  of  Military  Appeals  for 

review;  and 
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(3)  all  cases  reviewed  by  a  Court  of  Military  Review  in  which,  upon  petition  of  the  accut.ed  and  on  ^txxl  eaUM-  show  n,  the  Court  of 
Military  Appeals  has  granted  a  review. 

(c)  the  accused  may  petition  the  Court  of  Military  Appeals  for  review  of  a  decision  of  a  Court  of  Military  Review  w  ithin  6()  days  from  the 
earlier  of — 

(1)  the  date  on  which  the  accused  is  notified  of  the  decision  of  the  Court  of  Military  Review  ;  or 

(2)  the  date  on  which  a  copy  of  the  decision  of  the  Court  of  Military  Review,  after  being  served  on  appellate  counsel  of  record  for  the 
accused  (if  any),  is  deposited  in  the  United  States  mails  for  delivery  by  first  class  certified  mail  to  the  accused  at  an  address  provided  by  the  accused 
or,  if  no  such  address  has  been  provided  by  the  accused,  at  the  latest  address  listed  for  the  accused  in  his  official  service  record.  The  Court  of 
Military  Appeals  shall  act  upon  such  a  petition  promptly  in  accordance  with  the  rules  of  the  coun. 

(d)  In  any  case  reviewed  by  it,  the  Court  of  Military  Appeals  may  act  only  with  respect  to  the  findings  and  sentence  as  approved  by  the 
convening  authority  and  as  affirmed  or  set  aside  as  incorrect  in  law  by  the  board  of  review.  In  a  case  which  the  Judge  Advocate  General  orders  sent 
to  the  Court  of  Military  Appeals,  that  action  need  be  taken  only  with  respect  to  the  issues  raised  by  him.  In  a  case  reviewed  upon  petition  of  the 
accused,  that  action  need  be  taken  only  with  respect  to  issues  specified  in  the  grant  of  review.  The  Court  of  Military  Appeals  shall  lake  action  only 
with  respect  to  matters  of  law. 

(e)  If  the  Court  of  Military  Appeals  sets  aside  the  findings  and  sentence,  it  may,  except  where  the  setting  aside  is  based  on  lack  of  sufficient 
evidence  in  the  record  to  support  the  findings,  order  a  rehearing.  If  it  sets  aside  the  findings  and  sentence  and  does  not  order  a  rehearing  it  shall 
order  that  the  charges  be  dismissed. 

(f)  After  it  has  acted  on  a  case,  the  Court  of  Military  Appeals  may  direct  the  Judge  Advocate  General  to  return  the  record  to  the  Court  of 
Military  Review  for  further  review  in  accordance  with  the  decision  of  the  Court.  Otherwise,  unless  there  is  to  be  further  action  by  the  President  or 
the  Secretary  concerned,  the  Judge  Advocate  General  shall  instruct  the  convening  authority  to  take  action  in  accordance  with  that  decision.  If  the 
court  has  ordered  a  rehearing,  but  the  convening  authority  finds  a  rehearing  impracticable,  he  may  dismiss  the  charges. 

(g)  (1)  A  committee  consisting  of  the  judges  of  the  Court  of  Military  Appeals,  the  Judge  Advocates  General  of  the  Army.  Navy,  and  Air 
Force,  the  Chief  Counsel  of  the  Coast  Guard,  the  Director,  Judge  Advocate  Division.  Headquarters.  United  Slates  Marine  Corps,  and  two 
members  of  the  public  appointed  by  the  Secretary  of  Defense  shall  meet  at  least  armually.  The  committee  shall  make  an  annual  comprehensive 
survey  of  the  operation  of  this  chapter.  After  each  such  survey,  the  committee  shall  report  to  the  Committees  on  Armed  Services  of  the  Senate  and 
of  the  House  of  Representatives  and  to  the  Secretary  of  Defense ,  the  Secretaries  of  the  military  departments .  and  the  Secretary  of  Transportation . 
the  number  and  status  of  pending  cases  and  any  recommendations  relating  to  uniformity  of  policies  as  to  sentences,  amendments  to  this  chapter, 
and  any  other  matters  considered  appropriate. 

(2)  Each  member  of  the  committee  appointed  by  the  Secretary  of  Defense  shall  be  a  recognized  authority  in  military  justice  or  criminal 
law.  Each  such  member  shall  be  appointed  for  a  term  of  three  years. 

(3)  The  Federal  Advisory  Committee  Act  (S  U.S.C.  App.  I)  shall  not  apply  to  the  committee. 

(h)  (I)  Decisions  of  the  Court  of  Military  Appeals  are  subject  to  review  by  the  Supreme  Coun  by  writ  of  certiorari  as  provided  in  section 
1259  of  title  28.  The  Supreme  Court  may  not  review  by  a  writ  of  sertiorari  under  such  section  any  action  of  the  Coun  of  Military  Appeals  in 
refusing  to  grant  a  petition  for  review. 

(2)  The  accused  may  petition  the  Supreme  Court  for  a  writ  of  ceniorari  without  prepayment  of  fees  and  costs  or  security  therefor  and 
without  filing  the  affidavit  required  by  section  1915(a)  of  title  28. 


I S6S.  Art.  68.  Branch  offIcM 

The  Secretary  concerned  may  direct  the  Judge  Advocate  General  to  establish  a  branch  office  with  any  command.  The  branch  office  shall  be 
under  an  Assistant  Judge  Advocate  General  who,  with  the  consent  of  the  Judge  Advocate  General .  may  establish  a  Coun  of  Military  Review  with 
one  or  more  panels.  That  Assistant  Judge  Advocate  General  and  any  Coun  cf  Military  Review  established  by  him  may  perform  for  that  command 
under  the  general  supervision  of  the  Judge  Advocate  General,  the  respective «.  ties  which  the  Judge  Advocate  General  and  a  Coun  of  Military 
Review  established  by  the  Judge  Advocate  General  would  otherwise  be  required  to  perform  as  to  all  cases  involving  sentences  not  requiring 
approval  by  the  President. 

1 866.  Art  86.  ITcvIcw  In  the  office  of  the  Judge  Advocete  Qeneral 

(a)  The  record  of  trial  in  each  general  coun-maitial  that  is  not  otherwise  reviewed  under  section  866  of  this  title  ( anicle  66)  shall  be  examined 
in  the  office  of  the  Judge  Advocate  General  if  there  is  a  finding  of  guilty  and  the  accused  does  not  waive  or  withdraw  his  right  to  appellate  review 
under  section  861  of  this  title  (article  61 ).  If  any  pan  of  die  findings  or  sentence  is  found  to  be  unsupponed  in  law  or  if  reassessment  of  the  sentence 
is  appropriate,  the  Judge  Advocate  General  may  modify  or  set  aside  the  findings  or  sentence  or  both .  If  the  Judge  Advocate  General  so  directs,  the 
record  shall  be  reviewed  by  a  Coun  of  Military  Review  under  section  866  of  this  title  (anicle  66),  but  in  that  event  there  may  be  no  funher  review 
by  the  Coun  of  Military  Appeals  except  under  section  867(b)(2)  of  (his  title  (anicle  67(b)(2)). 

(b)  The  findings  or  sentence,  or  both,  in  a  coun-manial  case  not  reviewed  under  subsection  (a)  or  under  section  866  of  this  title  (anicle  66) 
may  be  modified  or  set  aside,  in  whole  or  in  pan,  by  the  Judge  Advocate  General  on  the  ground  of  newly  discovered  evidence,  fraud  on  the  coun. 
lack  of  jurisdiction  over  the  accused  or  the  offense,  error  prejudicial  to  the  substantial  rights  of  the  accused,  or  the  appropriateness  of  the  sentence . 
If  such  a  case  is  considered  upon  application  of  the  accused,  the  application  must  be  filed  in  the  office  of  the  Judge  Advocate  General  by  the 
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accused  on  or  before  (he  last  day  of  the  two-year  period  beginning  on  the  date  the  sentence  is  approved  under  section  860(c)  of  this  title  (article 
60(c)),  unless  the  accused  establishes  good  cause  for  failure  to  file  within  that  time. 

(c)  If  the  Judge  Advocate  General  sets  aside  the  findings  or  sentence,  he  may,  except  when  the  setting  aside  is  based  on  lack  of  sufficient 
evidence  in  (he  record  to  support  the  findings,  order  a  rehearing.  If  he  sets  aside  the  findings  and  sentence  and  does  not  order  a  rehearing,  he  shall 
order  that  the  charges  be  dismissed.  If  the  Judge  Advocate  General  orders  a  rehearing  but  the  convening  authority  finds  a  rehearing  impractical, 
the  convening  authority  shall  dismiss  the  charges. 

i  870.  Art  70.  Appcllat*  counMl 

(a)  The  Judge  Advocate  General  shall  detail  in  his  office  one  or  more  commissioned  officers  as  appellate  Government  counsel,  and  one  or 
more  commissioned  officers  as  appellate  defense  counsel,  who  are  qualified  under  section  827(b)(1)  of  this  title  (article  27(bl(l|). 

(b)  Appellate  Government  counsel  shall  represent  the  United  States  before  the  Coun  of  Military  Review  or  the  Court  of  Military  Appeals 
when  directed  to  do  so  by  the  Judge  Advocate  General .  Appellate  Government  counsel  may  represent  the  United  States  before  the  Supreme  Court 
in  cases  arising  under  this  chapter  when  requested  to  do  so  by  the  Attorney  General. 

(c)  Appellate  defense  counsel  shall  represent  the  accused  before  the  Court  of  Military  Review,  the  Court  of  Military  Appeals,  or  (he  Supreme 
Court — 

(1)  when  requested  by  the  accused; 

(2)  when  the  United  States  is  represented  by  counsel;  or 

(3)  when  the  Judge  Advocate  General  has  sent  the  case  to 
the  court  of  Military  Appeals. 

(d)  The  accused  has  the  right  to  be  represented  before  the  Court  of  Military  Review,  the  Court  of  Military  Appeals .  or  the  Supreme  Court  by 
civilian  counsel  if  provided  by  him. 

(e)  Military  appellate  counsel  shall  also  perform  such  other  functions  in  connection  with  the  review  of  court-martial  cases  as  the  Judge 
Advocate  directs. 

1 871.  Art  71.  Exscutlon  of  sMitanee;  auspanalon  of  Mntonce 

(a)  If  the  sentence  of  the  court-martial  extends  to  death,  (hat  part  of  the  sentence  providing  for  death  may  not  be  executed  until  approved  by 
the  President.  In  such  a  case,  the  President  may  commute,  remit,  or  suspend  the  sentence,  or  any  part  (hereof,  as  he  sees  fit.  That  part  of  the 
sentence  providing  for  death  may  not  be  suspended. 

(b)  If  in  (he  case  of  a  commissioned  officer,  cadet,  or  midshipman,  the  sentence  of  a  court-martial  extends  to  dismissal,  that  pan  of  the 
sentence  providing  for  dismissal  may  not  be  executed  until  approved  by  the  Secretary  concerned  or  such  U  nder  Secretary  or  Assistant  Secretary  as 
may  be  desigtuted  by  the  Secretary  concerned.  In  such  a  case,  the  Secretary,  Under  Secretary  or  Assistant  Secretary,  as  the  case  may  be.  may 
corrmuite,  remit,  or  suspend  the  sentence,  or  any  pan  of  the  sentence,  as  he  sees  fit.  In  time  of  war  or  national  emergency  he  may  commute  a 
sentence  of  dismissal  to  reduction  to  any  enlisted  grade .  A  person  so  reduced  may  be  required  to  serve  for  the  duration  of  the  war  or  emergency  and 
six  months  thereafter. 

(c)  (1)  If  a  sentence  extends  to  death,  dismissal,  or  a  dishonorable  or  bad-conduct  discharge  and  if  the  right  of  the  accused  to  appellate 
review  is  not  waived,  and  an  appeal  is  not  withdrawn,  under  section  861  of  this  title  (article  61),  that  part  of  the  sentence  extending  to  death, 
dismissal,  or  a  dishonorable  or  bad-conduct  discharge  may  not  be  executed  until  there  is  a  final  judgment  as  to  the  legality  of  the  proceedings  (and 
with  respect  to  death  or  dismissal,  approval  under  subsection  (a)  or  (b).  as  appropriate).  A  judgment  as  to  legality  of  the  proceedings  is  final  in  such 
cases  when  review  is  completed  by  a  Court  of  Military  Review  and — 

(A)  the  tiroe  for  the  accused  to  file  a  petition  for  review  by  the  Court  of  Military  Appeals  has  expired  and  the  accused  has  not  filed  a 

timely  petition  for  such  review  and  the  case  is  not  otherwise  under  review  by  that  Court; 

(B)  such  a  petition  is  rejected  by  the  Court  of  Military  A|^als;  or 

(C)  review  is  completed  in  accordance  with  the  judgment  of  the  Court  of  Military  Appeals  and — 

(i)  a  petition  for  a  writ  of  certiorari  is  not  filed  within  the  time  limits  prescribed  by  the  Supreme  Court; 

(ii)  such  a  petition  is  rejected  by  the  Supreme  Court;  or 

(iii)  review  is  otherwise  completed  in  accordance  with  the  judgment  of  the  Supreme  Court. 

(2)  If  a  sentence  extends  to  dismissal  or  a  dishonorable  or  bad-conduct  discharge  and  if  the  right  of  the  accused  to  appellate  review  is 
waived,  or  an  appeal  is  withdrawn,  under  section  861  of  this  title  (article  61 ),  that  part  of  the  sentence  extending  to  dismissal  or  a  bad-conduct  or 
dishonorable  discharge  may  not  be  executed  until  review  of  the  case  by  a  judge  advocate  (and  any  action  on  that  review )  under  section  864  of  this 
title  (article  64)  is  completed.  Any  other  part  of  a  court-martial  sentence  nuy  be  ordered  executed  by  the  convening  authority  or  other  person 
acting  on  the  case  under  section  860  of  this  title  (article  60)  when  approved  by  him  under  that  section. 

(d)  The  convening  authority  or  other  person  acting  on  the  case  under  section  860  of  this  title  ( article  60)  may  suspend  the  execution  of  any 
sentence  or  part  thereof,  except  a  death  sentence. 
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1 872.  Art.  72.  Vacation  of  auaponalon 

(a)  Before  the  vacation  of  the  suspension  of  a  special  court-martial  sentence  which  as  approved  Includes  a  bad-conduct  discharge,  or  of  any 
general  court-martial  sentence,  the  officer  having  special  court-martial  jurisdiction  over  the  probationer  shall  hold  a  heanng  on  the  alleged 
violation  of  probation.  The  probationer  shall  be  represented  at  the  hearing  by  counsel  if  he  so  desires. 

(b)  The  record  of  the  hearing  and  the  recommendation  of  the  officer  having  special  court-martial  jurisdiction  shall  be  sent  for  action  to  the 
officer  exercising  general  court-martial  jurisdiction  over  the  probationer.  If  he  vacates  the  suspension ,  any  unexecuted  part  of  the  sentence ,  except 
a  dismissal,  shall  be  executed,  subject  to  applicable  restrictions  in  section  871(c)  of  this  title  (article  71(c)).  The  vacation  of  the  suspension  of  a 
dismissal  is  not  effective  until  approved  by  the  Secretary  concerned. 

(c)  The  suspension  of  any  other  sentence  may  be  vacated  by  any  authority  competent  to  convene,  for  the  command  in  which  the  accused  is 
serving  or  assigned,  a  court  of  the  kind  that  imposed  the  sentence. 

I  873.  Art.  73.  Pstition  for  a  now  trial 

At  any  time  within  two  years  after  approval  by  the  convening  authority  of  a  court-martial  sentence,  the  accused  may  petition  the  Judge 
Advocate  General  for  a  new  trial  on  the  grounds  of  newly  discovered  evidence  or  fraud  on  the  court.  If  the  accused's  case  is  pending  before  a  Court 
of  Military  Review  orbefore  the  Court  of  Military  Appeals,  the  Judge  Advocate  General  shall  refer  the  petition  to  the  appropriate  court  for  action. 
Otherwise  the  Judge  Advocate  General  shall  act  upon  the  petition. 

i  874.  Art.  74.  RemlMlon  and  auspanslon 

(a)  The  Secretary  concerned  and,  when  designated  by  him,  any  Under  Secretary,  Assistant  Secretary,  Judge  Advocate  General,  or 
commanding  officer  may  remit  or  suspend  any  part  or  amount  of  the  unexecuted  part  of  any  sentence .  including  all  uncollected  forfeitures  other 
than  a  sentence  approved  by  the  President. 

(b)  The  Secretary  concerned  may,  for  good  cause,  substitute  an  administrative  form  of  discharge  for  a  discharge  or  dismissal  executed  in 
accordance  with  the  sentence  of  a  court-martial. 

i  875.  Art.  75.  RMtoratlon 

(a)  Under  such  regulations  as  the  President  may  prescribe,  all  rights,  privileges,  and  property  affected  by  an  executed  part  of  a  court-martial 
sentence  which  has  been  set  aside  or  disapproved,  except  an  executed  dismissal  or  discharge,  shall  be  restored  unless  a  new  trial  or  rehearing  is 
ordered  and  such  executed  part  is  included  in  a  sentence  imposed  upon  the  new  trial  or  rehearing. 

(b)  If  a  previously  executed  sentence  of  dishonorable  or  bad-conducl  discharge  is  not  imposed  on  a  new  trial,  the  Secretary  concerned  shall 
substitute  therefor  a  form  of  discharge  authorized  for  administrative  issuance  unless  the  accused  is  to  serve  out  the  remainder  of  this  enlistment . 

(c)  If  a  previously  executed  sentence  of  dismissal  is  not  imposed  on  a  new  trial,  the  Secretary  concerned  shall  substitute  therefor  a  form  of 
discharge  authorized  for  administrative  issue,  and  the  commissioned  officer  dismissed  by  the  sentence  may  be  reappointed  by  the  President  alone 
to  such  commissioned  grade  and  with  such  rank  as  in  the  opinion  of  the  President  that  former  officer  would  have  attained  had  he  not  been 
dismissed.  The  reappointment  of  such  a  former  officer  shall  be  without  regard  to  the  existence  of  a  vacancy  and  shall  affect  the  promotion  status  of 
other  officers  only  insofar  as  the  President  may  direct.  All  time  between  the  dismissal  and  the  reappointment  shall  be  considered  as  actual  service 
for  all  purposes,  including  the  right  to  pay  and  allowances. 

1 878.  Art  76.  Finality  of  procaadinga,  findinga,  and  aantancaa 

The  appellate  review  of  records  of  trial  provided  by  this  chapter,  the  proceedings,  findings,  and  sentences  of  courts-martial  as  approved, 
reviewed,  or  affirmed  as  required  by  this  chapter,  and  all  dismissals  and  discharges  carried  into  execution  under  sentences  by  courts-martial 
following  approval,  review,  or  affirmation  as  required  by  this  chapter,  are  final  and  conclusive.  Orders  publishing  the  proceedings  of  courts- 
martial  and  all  action  taken  pursuant  to  those  proceedings  are  binding  upon  all  departments,  courts,  agencies,  and  officers  of  the  United  States, 
subject  only  to  action  upon  a  petition  for  a  new  trial  as  provided  in  section  873  of  this  title  (article  73)  and  to  action  by  the  Secretary  concerned  as 
provided  in  section  874  of  this  title  (article  74),  and  the  authority  of  the  President. 

i  878a.  Art  78a.  Laawa  raqulrael  to  ba  takan  paneling  rawiwr  of  cailain  court-martial  convictlona 

Under  regulations  prescribed  by  the  Secretary  concerned,  an  accused  who  has  been  sentenced  by  a  court-martial  may  be  required  to  take 
leave  pending  completion  of  action  under  this  subchapter  if  the  sentence,  as  approved  under  section  860  of  this  title  (article  60),  includes  an 
umuspended  dismissal  or  an  unsuspended  dishonorable  or  bad-conduct  discharge.  The  accused  may  be  required  to  begin  such  leave  on  the  date  on 
which  the  sentence  is  approved  under  section  860  of  (his  title  (article  60)  or  at  any  time  after  such  date,  and  such  leave  may  be  continued  until  the 
date  which  action  under  this  subchapter  is  completed  or  may  be  terminated  at  any  earlier  time. 

Subchapter  X.  PUNITIVE  ARTICLES 
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892. 

92. 

Failure  to  obey  order  or  regulation. 

893. 

93. 

Cruelty  and  maltreatment. 

894. 

94. 

Mutiny  or  sedition. 

895. 

95. 

Resistance,  breach  of  arrest,  and  escape. 

896. 

96. 

Releasing  prisoner  without  proper  authority. 

897. 

97. 

Unlawful  detention. 

898. 

98. 

Noncompliance  w^  h  procedural  rules. 

899. 

99. 

Misbehavior  before  the  enemy. 

900. 

100. 

Subordinate  compelling  surrender. 

901. 

101. 

Improper  use  of  countersign. 

902. 

102. 

Forcing  a  safeguard. 

903. 

103. 

Captured  or  abandoned  property. 

904. 

104. 

Aiding  the  enemy. 

905. 

105. 

Misconduct  as  prisoner. 

906. 

106. 

Spies. 

907. 

107. 

False  official  statements. 

908. 

108. 

Military  property  of  United  States — Loss,  damage,  destruction,  or  wrongful  disposition. 

909. 

109. 

Property  other  than  military  property  of  United  States — Waste,  spoilage,  or  destruction. 

910. 

110. 

Improper  hazarding  of  vessel. 

911. 

III. 

Drunken  or  reckless  driving. 

912. 

112. 

Drunk  on  duty. 

912a. 

Il2a. 

V6ongful  use.  possession,  etc.,  of  controlled  substances. 

913. 

113. 

Misbehavior  of  sentinel. 

914. 

114. 

Dueling. 

915. 

115. 

Malingering. 

916. 

116. 

Riot  or  breach  of  peace. 

917. 

117. 

Provoking  speeches  or  gestures. 

918. 

118 

Murder. 

919. 

119. 

Manslaughter. 

920. 

120. 

Rape  and  carnal  knowledge. 

921. 

121. 

Larceny  and  wrongful  appropriation. 

922. 

122. 

Robbery. 

923. 

123. 

Forgery. 

923a. 

123a. 

Making,  drawing,  or  uttering  check,  draft,  or  order  without  sufficient  funds. 

924. 

124. 

Maiming. 

925. 

125. 

Sodomy. 

926. 

126. 

Arson. 

927. 

127, 

Extortion. 

928. 

128. 

Assauh. 

929. 

129. 

Burglary. 

930. 

130. 

Housebreaking. 

931. 

131. 

Perjury. 

932. 

132. 

Frauds  ag^nst  the  United  States. 

933. 

133, 

Conduct  unbecoming  an  officer  and  a  gentleman. 

934. 

134. 

General  article. 

1 STT.  Art  77.  PrInelpala 

Any  person  punishable  under  this  chapter  who — 


,s' 

,v 


(1)  commits  an  offense  punishable  by  this  chapter,  or  aids,  abets,  counsels,  commands,  or  procures  its  commission;  or 

(2)  causes  an  act  to  be  done  which  if  directly  performed  by  him  would  be  punishable  by  this  chapter;  is  a  principal. 

1 878.  Art  78.  AccMaory  aflir  th«  fact 

Any  person  subject  to  this  chapter  who.  knowing  that  an  offense  punishable  by  this  chapter  has  been  committed,  receives,  comforts,  or 
assists  the  offender  in  order  to  hinder  or  prevent  his  apprehension,  trial,  or  punishment  shall  be  punished  as  a  court-martial  may  direct. 
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i  879.  Art.  79.  Conviction  of  lesser  Included  offense 

An  accused  may  be  found  guilty  of  an  offense  necessarily  included  in  the  offense  charged  or  of  an  attempt  to  commit  either  the  offense 
charged  or  an  offense  necessarily  included  therein. 

§  880.  Art.  80.  Attempts 

(a)  An  act,  done  with  specific  intent  to  commit  an  offense  under  this  chapter,  amounting  to  more  than  mere  preparation  and  tending,  even 
though  failing,  to  effect  its  commission,  is  an  attempt  to  commit  that  offense. 

(hi  Any  person  subject  to  this  chapter  who  attempts  to  commit  any  offense  punishable  by  this  chapter  shall  be  punished  as  a  court-martial 
may  direct,  unless  otherwise  specifically  prescribed. 

(c)  Any  person  subject  to  this  chapter  may  be  convicted  of  an  attempt  to  commit  an  offense  although  it  appears  on  the  trial  that  the  offense  was 
consummated. 

§  881.  Art.  81.  Conspiracy 

Any  person  subject  to  this  chapter  who  conspires  with  any  other  person  to  commit  an  offense  under  this  chapter  shall ,  if  one  or  more  of  the 
conspirators  does  an  act  to  effect  the  object  of  the  conspiracy,  be  punished  as  a  court-martial  may  direct. 

§  882.  Art.  82.  Solicitation 

(a)  Any  person  subject  to  this  chapter  who  solicits  or  advises  another  or  others  to  desert  in  violation  of  section  885  of  this  title  (article  85)  or 
mutiny  in  violation  of  section  894  of  this  title  (article  94)  shall,  if  the  offense  solicited  or  advised  is  attempted  or  committed,  be  punished  with  the 
punishment  provided  for  the  commission  of  the  offense .  but.  if  the  offense  solicited  or  advised  is  not  committed  or  attempted .  he  shall  be  punished 
as  a  court-martial  may  direct. 

(b)  Any  person  subject  to  this  chapter  who  solicits  or  advises  another  or  others  to  commit  an  act  of  misbehavior  before  the  enemy  in  violation 
of  section  899  of  this  title  (article  99)  or  sedition  in  violation  of  section  894  of  this  title  (article  94)  shall,  if  the  offense  solicited  or  advised  is 
committed,  be  punished  with  the  punishment  provided  for  the  commission  of  the  offense,  but,  if  the  offense  solicited  or  advised  is  not  committed, 
he  shall  be  punished  as  a  court-martial  may  direct. 

f  883.  Art.  83.  Fraudulent  enlistment,  appointment,  or  separation 

Any  person  who — 

( 1 1  procures  his  own  enlistment  or  appointment  in  the  armed  forces  by  knowingly  false  representation  or  deliberate  concealment  as  to 
his  qualifications  for  the  enlistment  or  appointment  and  receives  pay  or  allowances  thereunder;  or 

(2)  procures  his  own  separation  from  the  armed  forces  by  knowingly  false  representation  or  deliberate  concealment  as  to  his  eligibility 
for  that  separation; 

shall  be  punished  as  a  court-martial  may  direct. 

1 884.  Art.  84.  Unlawful  enllstmant,  appointment,  or  separation 

Any  person  subject  to  this  chapter  who  effects  an  enlistment  or  appointment  in  or  a  separation  from  the  armed  forces  of  any  person  who  is 
known  to  him  to  be  ineligible  for  that  enlistment,  appointment,  or  separation  because  it  is  prohibited  by  law.  regulation,  or  order  shall  be  punished 
as  a  court-martial  may  direct. 

I  885.  Art.  85.  Dasanion 

(a)  Any  member  of  the  armed  forces  who — 

(1)  without  authonty  goes  or  remains  absent  from  his  unit,  organiration.  or  place  of  duty  with  intent  to  remain  away  therefrom 
permanently; 

(2)  quits  his  unit,  organization,  or  place  of  duty  with  intent  to  avoid  hazardous  duty  or  to  shirk  important  service;  or 

(3)  without  being  regularly  separated  from  one  of  the  armed  forces  enlists  or  accepts  an  appointment  in  the  same  or  another  one  of  the 
armed  forces  without  fully  disclosing  the  fact  that  he  has  not  been  regularly  separated .  or  enters  any  foreign  armed  service  except  when  authorized 
by  the  United  States;  is  guilty  of  desertion. 

(b)  Any  commissioned  officer  of  the  armed  forces  who,  after  tender  of  his  resignation  and  before  notice  of  its  acceptance ,  quits  his  post  or 
proper  duties  without  leave  and  with  intent  to  remain  away  therefrom  permanently  is  guilty  of  desertion. 

(c)  Any  person  found  guilty  of  desertion  or  attempt  to  desert  shall  be  punished,  if  the  offense  is  committed  in  time  of  war.  by  death  or  such 
other  punishment  as  a  court-manial  may  direct,  but  if  the  desertion  or  attempt  to  desert  occurs  at  any  other  time,  by  such  punishment,  other  than 
death,  as  a  court-martial  may  direct. 

f  888.  Art  88  AbMnc*  without  loavo 

Any  member  of  the  armed  forces  who,  without  authority — 
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(1)  fails  to  go  to  his  appointed  place  of  duty  at  the  time  prescribed; 

(2)  goes  from  that  place;  or 

(3)  absents  himself  or  remains  absent  from  his  unit,  organization,  or  place  of  duty  at  which  he  is  required  to  be  at  the  time  prescribed; 
shall  be  punished  as  a  court-martial  may  direct. 

1 887.  Art.  87.  Missing  mtyvsmant 

Any  person  subject  to  this  chapter  who  through  neglect  or  design  misses  the  movement  of  a  ship,  aircraft ,  or  unit  with  which  he  is  required  in 
the  course  of  duty  to  move  shall  be  punished  as  a  coun-martial  may  direct. 

§  888.  Art.  88.  Contempt  toward  officials 

Any  commissioned  officer  who  uses  contemptuous  words  against  the  President,  the  Vice  President.  Congress,  the  Secretary  of  Defense,  the 
Secretary  of  a  military  department,  the  Secretary  of  Transportation,  or  the  Governor  or  legislature  of  any  State.  Territory.  Commonwealth,  or 
possession  in  which  he  is  on  duty  or  present  shall  be  punished  as  a  court-martial  may  direct. 

§  889.  Art.  89  Disrespect  toward  superior  commissioned  officer 

Any  person  subject  to  this  chapter  who  behaves  with  disrespect  toward  his  superior  commissioned  officer  shall  be  punished  as  a  court-martial 
may  direct. 

§  890.  Art.  90.  Assaulting  or  willfully  disobeying  superior  commissioned  officer 

Any  person  subject  to  this  chapter  who — 

(1)  strikes  his  superior  commissioned  officer  or  draws  or  lifts  up  any  weapon  or  offers  any  violence  against  him  while  he  is  in  the 
execution  of  his  office;  or 

(2)  willfully  disobeys  a  lawful  command  of  his  superior  commissioned  officer; 

shall  be  punished,  if  the  offense  is  committed  in  time  of  war,  by  death  or  such  other  punishment  as  a  court-martial  may  direct,  and  if  the  offense  is 
committed  at  any  other  time,  by  such  punishment,  other  than  death,  as  a  court-martial  may  direct. 

§  891.  Art.  91.  Insubordinate  conduct  toward  warrant  officer,  noncommissioned  officer,  or  petty  officer 

Any  warrant  officer  or  enlisted  member  who — 

(1)  strikes  or  assaults  a  warrant  officer,  noncommissioned  officer,  or  petty  officer,  while  that  officer  is  in  the  execution  of  his  office; 

(2)  willfully  disobeys  the  lawful  order  of  a  warrant  officer,  noncommissioned  officer,  or  petty  officer;  or 

(3)  treats  with  contempt  or  is  disrespectful  in  language  or  deportment  toward  a  warrant  officer,  noncommissioned  officer,  or  petty  officer 
while  that  officer  is  in  the  execution  of  his  office; 

shall  be  punished  as  a  court-martial  may  direct. 

1 892.  Art.  92.  Fallurs  to  obey  order  or  regulation 

Any  person  subject  to  this  chapter  who — 

(1)  violates  or  fails  to  obey  any  lawful  general  order  or  regulation; 

(2)  having  knowledge  of  any  other  lawful  order  issued  by  a  member  of  the  armed  forces,  which  it  is  his  duty  to  obey,  fails  to  obey  the 

order;  or 


(3)  is  derelict  in  the  performance  of  his  duties; 
shall  be  punished  as  a  court-martial  may  direct. 

S  893.  Art.  93.  Cruelty  and  maltraatmant 

Any  person  subject  to  this  chapter  who  is  guilty  of  cruelty  toward,  or  oppression  or  maltreatment  of.  any  person  subject  to  his  orders  shall  be 
punished  as  a  court-martial  may  direct. 

i  894.  Art.  94.  Mutiny  or  aadKIon 

(a)  Any  person  subject  to  this  chapter  who — 

( 1 )  with  intent  to  usurp  or  override  lawful  military  authority,  refuses,  in  concert  with  any  other  person,  to  obey  orders  or  otherwise  do  his 
duty  or  creates  any  violence  or  disturbance  is  guilty  of  mutiny; 
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(2)  with  intent  tocause  the  overthrow  or  destruction  of  lawful  civil  authority,  creates,  in  concert  with  any  other  person,  revolt,  violence, 
or  ocher  disturbance  against  that  authority  is  ^  .i;  of  sedition; 

(3)  fails  to  do  his  utmost  to  prevent  and  suppress  a  mutiny  or  sedition  being  committed  in  his  presence,  or  falls  to  take  all  reasonable 
means  to  inform  his  superior  commissioned  officer  or  commanding  officer  of  a  mutiny  or  sedition  which  he  knows  or  has  reason  to  believe  is 
taking  place,  is  guilty  of  a  failure  to  suppress  or  report  a  mutiny  or  sedition. 

(b)  A  person  who  is  found  guilty  of  attempted  mutiny,  mutiny,  sedition,  or  failure  to  suppress  or  report  a  mutiny  or  sedition  shall  be  punished 
by  death  or  such  other  punishment  as  a  court-martial  may  direct. 

§  895.  Art.  95.  Resistance,  breach  of  arrest,  and  escape 

Any  person  subject  to  this  chapter  who  resists  apprehension  or  breaks  arrest  or  who  escapes  from  custody  or  confinement  shall  be  punished 
as  a  court-martial  may  direct. 

§  896.  Art.  96.  Releasing  prisoner  without  proper  authority 

Any  person  subject  to  this  chapter  who,  without  proper  authority,  releases  any  prisoner  committed  to  his  charge,  or  who  through  neglect  or 
design  suffers  any  such  prisoner  to  escape,  shall  be  punished  as  a  court-martial  may  direct,  whether  or  not  the  prisoner  was  committed  in  strict 
compliance  with  law. 

§  897.  Art.  97.  Unlawful  detention 

Any  person  subject  to  this  chapter  who.  except  as  provided  by  law.  apprehends,  arrests,  or  confines  any  person  shall  be  punished  as  a  court- 
martial  may  direct. 

§  898.  Art.  98.  Noncompllence  with  procedural  rulea 

Any  person  subject  to  this  chapter  who — 

(1)  is  responsible  for  unnecessary  delay  in  the  disposition  of  any  case  of  a  person  accused  of  an  offense  under  this  chapter;  or 

(2)  knowingly  and  intentionally  fails  to  enforce  or  comply  with  any  provision  of  this  chapter  regulating  the  proceedings  before,  during, 
or  after  trial  of  an  accused; 

shall  be  punished  as  a  court-martial  may  direct. 

§  899.  Art.  99.  Misbehavior  before  the  enemy 

Any  person  subject  to  this  chapter  who  before  or  in  the  presence  of  the  enemy — 

(1)  runs  away; 

(2)  shamefully  abandons,  surrenders,  or  delivers  up  any  command,  unit,  place,  or  military  property  which  it  is  his  duty  to  defend; 

(3)  through  disobedience,  neglect,  or  intentional  misconduct  endangers  the  safety  of  any  such  command,  unit,  place,  or  military 

property; 

(4)  casts  away  his  arms  or  ammunition; 

(5)  is  guilty  of  cowardly  conduct; 

(6)  quits  his  place  of  duly  to  plunder  or  pillage; 

(7)  causes  false  alarms  in  any  command,  unit,  or  place  under  control  of  the  armed  forces; 

(8)  willfully  fails  to  do  his  utmost  to  encounter,  engage,  capture,  or  destroy  any  enemy  troops,  combatants,  vessels,  aircraft,  or  any 
other  thing,  which  it  is  his  duty  so  to  encounter,  engage,  capture,  or  destroy;  or 

(9)  does  not  afford  all  practicable  relief  and  assistance  to  any  troops,  combatants,  vesseis,  or  aircraft  of  the  armed  forces  belonging  to 
the  United  States  or  their  allies  when  engaged  in  battle; 

shall  be  punished  by  death  or  such  other  punishment  as  a  court-martial  may  direct. 

1 900.  Art.  too.  Subordinat*  compelling  surrender 

Any  person  subject  to  this  chapter  who  compels  or  attempts  to  compel  the  commander  of  any  place,  vessel,  aircraft,  or  other  military 
property,  or  of  any  body  of  members  of  the  armed  forces ,  to  give  it  up  to  an  enemy  or  to  abandon  it .  or  who  strikes  the  colors  or  flag  to  any  enemy 
without  proper  authority,  shall  be  punished  by  death  or  such  other  punishment  as  a  court-martial  may  direct. 
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f  908.  Art.  106(3) 


1 901.  Art  101.  Improptr  UM  of  countmign 


Any  person  subject  to  this  chapter  who  in  time  of  war  discloses  the  parole  or  countersign  to  any  person  not  entitled  to  receive  it  or  who  gives 
to  another  who  is  entitled  to  receive  and  use  the  parole  or  countersign  a  different  parole  or  countersign  from  that  which .  to  his  knowledge,  he  was 
authorized  and  required  to  give,  shall  be  punished  by  death  or  such  other  punishment  as  a  court-martial  may  direct. 

f  902.  Art.  102.  Forcing  a  safeguard 

Any  person  subject  to  this  chapter  who  forces  a  safeguard  shall  suffer  death  or  such  other  punishment  as  a  court-martial  may  direct. 

f  903.  Art  103.  Captured  or  abandoned  property 

(a)  All  persons  subject  to  this  chapter  shall  secure  all  public  property  taken  from  the  enemy  for  the  service  of  the  United  States ,  and  shall  give 
notice  and  turn  over  to  the  proper  authority  without  delay  all  captured  or  abandoned  property  in  their  possession,  custody,  or  control. 

(b)  Any  person  subject  to  this  chapter  who — 

(1)  fails  to  carry  out  the  duties  prescribed  in  subsection  (a); 

(2)  buys,  sells,  trades,  or  in  any  way  deals  in  or  disposes  of  captured  or  abandoned  property,  whereby  he  receives  or  expects  any  profit, 
benefit,  or  advantage  to  himself  or  another  directly  or  indirectly  connected  with  himself:  or 

(3)  engages  in  looting  or  pillaging; 
shall  be  punished  as  a  court-martial  may  direct. 

i  904.  Art.  104.  Aiding  tha  anamy 

Any  person  who — 

(1)  aids,  or  attempts  to  aid,  the  enemy  with  arms,  ammunition,  supplies,  money,  or  other  things;  or 

(2)  without  proper  authority,  knowingly  harbors  or  protects  or  gives  intelligence  to  or  communicates  or  corresponds  with  or  holds  any 
intercourse  with  the  enemy,  either  directly  or  indirectly; 

shall  suffer  death  or  such  other  punishment  as  a  court-martial  or  military  commission  may  direct. 

1 905.  Art.  105.  Mlaconduct  aa  pilaonar 

Any  peison  subject  to  this  chapter  who,  while  in  the  hands  of  the  enemy  in  time  of  war — 

(1)  for  the  purpose  of  securing  favorable  treatment  by  his  captors  acts  without  proper  authority  in  a  manner  contrary  to  law,  custom,  or 
regulation,  to  the  detriment  of  others  of  whatever  nationality  held  by  the  enemy  as  civilian  or  military  prisoners;  or 

(2)  while  in  a  position  of  authority  over  such  persons  maltreat  them  without  justifiable  cause; 
shall  be  punished  as  a  court-martial  may  direct. 

1906.  Art.  106.  SplM 

Any  person  who  in  time  of  war  is  found  lurking  as  a  spy  or  acting  as  a  spy  in  or  about  any  place,  vessel,  or  aircraft,  within  the  control  or 
jirrisdiction  of  any  of  the  armed  forces,  or  in  or  about  any  shipyard,  any  manufacturing  or  industrial  plant,  or  any  other  place  of  institution  engaged 
in  work  in  aid  of  the  prosecution  of  the  war  by  the  United  States,  or  elsewhere,  shall  be  tried  by  a  general  court-martial  or  by  a  military  commission 
and  on  conviction  shall  be  punished  by  death. 

1 907.  Art.  107.  FaiM  official  atatamants 

Any  person  subject  to  this  chapter  who,  with  intent  to  deceive,  signs  any  false  record,  return,  regulation,  order,  or  other  official  document, 
knowing  it  to  be  false,  or  makes  any  other  false  official  statement  krtowing  it  to  be  false,  shall  be  punished  as  a  court-martial  may  direct. 

1 906.  Art.  106.  Military  proparty  of  UnHad  Stataa  Loaa,  damaga,  daatructlon,  or  wrottglul  diapoaltlon 

Any  person  subject  to  this  chapter  who.  without  proper  authority — 

(1)  sells  or  otherwise  disposes  of; 

(2)  willfully  or  through  neglect  damages,  destroys,  or  loses;  or 

(3)  willfully  or  through  neglect  suffers  to  be  lost,  damaged,  destroyed,  sold,  or  wrongfully  disposed  of; 
any  military  property  of  the  United  States,  shall  be  punished  as  a  court-martial  may  direct. 

A2-29 


A 


'  .  a  *  a 


•i 


'  v- 

•a  •  4  • 


i:| 


.  V- 


a  « 


S.'  '^'11 


1 909.  Art  109 


APPENDIX  2 


1 909.  Art  109.  Property  other  then  mllKery  property  of  United  States— Weete,  spoilage,  or  destruction 

Any  person  subject  to  this  chapter  who  willfully  or  recklessly  wastes,  spoils,  or  otherwise  willfully  and  wrongfully  destroys  or  damages  any 
property  other  than  military  property  of  the  United  States  shall  be  punished  as  a  court-martial  may  direct. 

i  910.  Art  110.  Improper  hazarding  of  vesael 

(a)  Any  person  subject  to  this  chapter  who  willfully  and  wrongfully  ha2ards  or  suffers  to  be  hazarded  any  vessel  of  the  armed  forces  shall 
suffer  death  or  such  punishment  as  a  court-martial  may  direct. 

(b)  Any  person  subject  to  this  chapter  who  negligently  hazards  or  suffers  to  be  hazarded  any  vessel  of  the  armed  forces  shall  be  punished  as  a 
court-martial  may  direct. 

foil.  Art  111.  Orunkon  or  tocklMs  driving 

Any  person  subject  to  this  chapter  who  operates  any  vehicle  while  drunk,  or  in  a  reckless  or  wanton  manner,  shall  be  punished  as  a  court- 
martial  may  direct. 

S  912.  Art  112.  Drunk  on  duty 

Any  person  subject  to  this  chapter  other  than  a  sentinel  or  look-out.  who  is  found  drunk  on  duty,  shall  be  punished  as  a  court-martial  may 
direct. 

i  912a.  Art  112a.  Wrongful  uaa,  poaaaaalon,  etc.,  of  controlled  eubatances 

(a)  Any  person  subject  to  this  chapter  who  wrongfully  uses,  possesses,  manufactures,  distributes,  imports  into  the  customs  territory  of  the 
United  States,  exports  from  the  United  States,  or  introduces  into  an  installation,  vessel,  vehicle,  or  aircraft  used  by  or  under  the  control  of  the 
armed  forces  a  substance  described  in  subsection  (b)  shall  be  punished  as  a  coun-manial  may  direct. 

(b)  The  substances  referred  to  in  subsection  (a)  ate  the  following: 

(1)  Opium,  heroin,  cocaine,  amphetamine,  lysergic  acid  diethylamide,  methamphetamine,  phencyclidine,  barbituric  acid,  and 
marijuana  and  any  compound  or  derivative  of  any  such  substance. 

(2)  Any  substance  not  specified  in  clause  ( I )  that  is  listed  on  a  schedule  of  controlled  substances  prescribed  by  the  President  for  the 
purposes  of  this  article. 

(3)  Any  other  substance  not  specified  in  clause  (1)  or  contained  on  a  list  prescribed  by  the  President  under  clause  (2)  that  is  listed  in 
schedules  I  through  V  of  section  202  ^  the  Controlled  Substances  Act  (21  U.S.C.  812). 

1 913.  Art  113.  MIcIwtwvlor  of  sontlnol 

Any  sentinel  or  look-out  who  is  found  drunk  or  sleeping  upon  his  post,  or  leaves  it  before  he  is  regularly  relieved,  shall  be  punished,  if  the 
offense  is  conunitted  in  time  of  war,  by  death  or  such  other  punishment  as  a  court-martial  may  direct,  but  if  the  offense  is  committed  at  any  other 
tune,  by  such  punishment  other  than  death  as  a  court-martial  may  direct. 

1 914.  Art  114.  Diwllng 

Any  person  subject  to  this  chapter  who  fights  or  promotes,  or  is  concerned  in  or  connives  at  fighting  a  duel .  or  who,  having  knowledge  of  a 
challenge  sent  or  about  to  be  sent,  fails  to  report  the  fact  promptly  to  the  proper  authority,  shall  be  punished  as  a  court-martial  may  direct. 

1915.  Art  115.  Mallng«rlng 

Any  person  subject  to  this  chapter  who  for  the  purpose  of  avoiding  work.  duty,  or  service — 

(1)  feigns  illness,  physical  disablement,  mental  lapse  or  derangement;  or 

(2)  intentionally  inflicts  self-injury; 
shall  be  punished  as  a  court-martial  may  direct. 

1 916.  Art  115.  Riot  or  braoeh  of  poaco 

Any  person  subject  to  this  chapter  who  causes  or  participates  in  any  riot  or  breach  of  the  peace  shall  be  punished  as  a  court-martial  may  direct . 

•  917.  Art  117.  Provoking  apoochoa  or  gooturM 

Any  person  subject  to  this  chapter  who  uses  provoking  or  reproachful  words  or  gestures  towards  any  other  person  subject  to  this  chapter  shall 
be  punished  as  a  court-martial  may  direct. 

1 919.  Art  119.  Murdar 

Any  person  subject  to  this  chapter  who,  without  justification  or  excuse,  unlawfully  kills  a  human  being,  when  he — 
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(1)  has  a  premeditated  design  to  kill; 

(2)  intends  to  kill  or  inflict  great  bodily  harm; 

(3)  is  engaged  in  an  act  which  is  inherently  dangerous  to  others  and  evinces  a  wanton  disregard  of  human  life;  or 

(4)  is  engaged  in  the  perpetration  or  attempted  perpetration  of  burglary,  sodomy,  rape,  robbery,  or  aggravated  arson; 

is  guilty  of  murder,  and  shall  suffer  such  punishment  as  a  court-martial  may  direct,  except  that  if  found  guilty  under  clause  ( I )  or  (4),  he  shall  suffer 
death  or  imprisonment  for  life  as  a  court-martial  may  direct. 

1 919.  Art  119.  Manslaughtar 

(a)  Any  person  subject  to  this  chapter  who,  with  an  intent  to  kill  or  inflict  great  bodily  harm,  unlawfully  kills  a  human  being  in  the  heat  of 
sudden  passion  caused  by  adequate  provocation  is  guilty  of  voluntary  manslaughter  and  shall  be  punished  as  a  court-martial  may  direct. 

(b)  Any  person  subject  to  this  chapter  who,  without  an  intent  to  kill  or  inflict  great  bodily  harm,  unlawfully  kills  a  human  being — 

(1)  by  culpable  negligence;  or 

(2)  while  perpetrating  or  attempting  to  perpetrate  an  offense,  other  than  those  named  in  clause  (4)  of  section  9 1 8  of  this  title  farticle  118), 
directly  affecting  the  person; 

is  guilty  of  involuntary  manslaughter  and  shall  be  punished  as  a  court-martial  may  direct. 

i  920.  Art  120.  Rapa  and  carnal  knowladga 

(a)  Any  person  subject  to  this  chapter  who  commits  an  act  of  sexual  intercourse  with  a  female  not  his  wife,  by  force  and  without  her  consent, 
is  guilty  of  rape  and  shall  be  punished  by  death  or  such  other  punishment  as  a  court-martiaj  may  direct. 

(b)  Any  person  subject  to  this  chapter  who,  under  circumstances  not  amounting  to  rape,  commits  an  act  of  sexual  intercourse  with  a  female 
not  his  wife  who  has  not  attained  the  age  of  sixteen  years,  is  guilty  of  carnal  knowledge  and  shall  be  punished  as  a  court-martial  may  direct. 

(c)  Renetradon,  however  slight,  is  sufficient  to  complete  either  of  these  offenses. 

1921.  Art  121.  Larceny  and  wrongful  approprictlon 

(a)  Any  person  subject  to  this  chapter  who  wrongfully  takes ,  obtains ,  or  withholds ,  by  any  means .  from  the  possession  of  the  owner  or  of  any 
other  person  any  money,  personal  property,  or  article  of  value  of  any  kind — 

( 1 )  with  intent  permanently  to  deprive  or  defraud  another  person  of  the  use  and  benefit  of  property  or  to  appropriate  it  to  his  own  use  or 
the  use  of  any  person  other  than  the  owner,  steals  that  property  and  is  guilty  of  larceny;  or 

(2)  with  intent  temporarily  to  deprive  or  defraud  another  person  of  the  use  and  benefit  of  property  or  to  appropriate  it  to  his  own  use  or  the 
use  of  any  person  other  than  the  owner,  is  guilty  of  wrongful  appropriation. 

(b)  Any  person  found  guilty  of  larceny  or  wrongful  appropriation  shall  be  punished  as  a  court-martial  may  direct. 

1 922.  Art  122.  Robbery 

Any  person  subject  to  this  chapter  who  with  intent  to  steal  takes  anything  of  value  from  the  person  or  in  the  presence  of  another,  against  his 
will,  by  means  of  force  or  violence  or  fear  of  immediate  or  future  injury  to  his  person  or  property  or  to  the  person  or  property  of  a  relative  or 
member  of  his  family  or  of  anyone  in  his  company  at  the  time  of  the  robbery,  is  guilty  of  robbery  and  shall  be  punished  as  a  court-martial  may 
direct. 

f  923.  Art  123.  Fbrgcry 

Any  person  subject  to  this  chapter  who,  with  intent  to  defraud — 

(1)  falsely  makes  or  alters  any  signature,  to,  or  any  part  of,  any  writing  which  would,  if  genuine,  apparently  impose  a  legal  liability  on 
anodier  or  change  his  legal  right  or  liability  to  his  prejudice;  or 

(2)  utters,  offers,  issues,  or  transfers  such  a  writing,  known  by  him  to  be  so  made  or  altered; 
is  guilty  of  forgery  and  shall  be  punished  as  a  court-martial  may  direct. 


1 923a.  Art  123*.  Malting,  drawing,  or  uttaring  chack,  draft,  or  ordar  without  aufficlant  fundt 

Any  person  subject  to  this  chapter  who — 

(1)  for  the  procurement  of  any  article  or  thing  of  value,  with  intent  to  defraud;  or 

(2)  for  the  payment  of  any  past  due  obligation,  or  for  any  other  purpose,  with  intent  to  deceive; 

makes,  draws,  utters,  or  delivers  any  check,  draft,  or  order  for  the  payment  of  money  upon  any  bank  or  other  depository,  knowing  at  the  time  that 
the  maker  or  drawer  has  not  or  will  not  have  sufficient  funds  in,  or  credit  with,  the  bank  or  other  depository  for  the  payment  of  that  check ,  draft,  or 
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order  in  full  upon  its  presentment,  shall  be  punished  as  a  court-martial  may  direct.  The  making,  drawing,  uRering,  or  delivering  by  a  maker  or 
drawer  of  a  check,  draft  or  order,  payment  of  which  is  refused  by  the  drawee  because  of  insufficient  funds  of  the  maker  or  drawer  in  the  drawee's 
possession  or  control,  is  prima  facie  evidence  of  his  intent  to  defraud  or  deceive  and  of  his  knowledge  of  insufficient  funds  in,  or  credit  with,  that 
bank  or  other  depository,  unless  the  maker  or  drawer  pays  the  holder  the  amount  due  within  five  days  after  receiving  notice,  orally  or  in  writing, 
that  the  check,  draft,  or  order  was  not  paid  on  presentment.  In  this  section,  the  word  "credit"  means  an  arrangement  or  understanding,  express  or 
implied,  with  the  bank  or  other  depository  for  the  payment  of  that  check,  draft,  or  order. 

1924.  Art  124.  Maiming 

Any  person  subject  to  this  chapter  who,  with  intent  to  injure,  disfigure,  or  disable,  inflicts  upon  the  person  of  another  an  injury  which — 

(1)  seriously  disfigures  his  person  by  a  mutilation  thereof; 

(2)  destroys  or  disables  any  member  or  organ  of  his  body;  or 

(3)  seriously  diminishes  his  physical  vigor  by  the  injury  of  any  member  or  organ; 
is  guihy  of  maiming  and  shall  be  punished  as  a  court-martial  may  direct. 

f  92S.  Art  125.  Sodomy 

(a)  Any  person  subject  to  this  chapter  who  engages  in  unnatural  carnal  copulation  with  another  person  of  the  same  or  opposite  sex  or  with  an 
animal  is  guilty  of  sodomy.  Penetration,  however  slight,  is  sufficient  to  complete  the  offense. 

(b)  Any  person  found  guilty  of  sodomy  shall  be  punished  as  a  court-martial  may  direct. 

f  926.  Art  126.  Atmo 

(a)  Any  person  subject  to  this  chapter  who  willfully  and  maliciously  bums  or  sets  on  fire  an  inhabited  dwelling,  or  any  other  structure, 
movable  or  immovable,  wherein  to  the  knowledge  of  the  offender  there  is  at  the  time  a  human  being,  is  guilty  of  aggravated  arson  and  shall  be 
punished  as  court-martial  may  direct. 

(b)  Any  person  subject  to  this  chapter  who  willfully  and  maliciously  bums  or  sets  Are  to  the  property  of  another,  except  as  provided  in 
subsection  (a),  is  guilty  of  sitnple  arson  and  shall  be  punished  as  a  court-martial  may  direct. 

1927.  Art  127.  Extortloti 

Any  person  subject  to  this  chapter  who  communicates  threats  to  another  person  with  the  intention  thereby  to  obtain  anything  of  value  or  any 
acquittance,  advantage,  or  immunity  is  guilty  of  extortion  and  shall  be  punished  as  a  court-martial  may  direct. 

1926.  Art  126.  AsmuK 

(a)  Any  person  subject  to  this  chapter  who  aRempts  or  offers  with  unlawful  force  or  violence  to  do  bodily  harm  to  another  person ,  whether  or 
not  the  attempt  or  offer  is  consurrunated,  is  guilty  of  assault  and  shall  be  punished  as  a  court-martial  may  direct. 

(b)  Any  person  subject  to  this  chapter  who — 

(1)  cotrunits  an  assault  with  a  dangerous  weapon  or  other  means  or  force  likely  to  produce  death  or  grievous  bodily  harm;  or 

(2)  commits  an  assault  and  intentionally  inflicts  grievous  bodily  harm  with  or  without  a  weapon; 
is  guilty  of  aggravated  assault  and  shall  be  punished  as  a  court-martial  may  direct. 

1 929.  Art  129.  Burglary 

Any  person  subject  to  this  chapter  who,  with  intent  to  coirunit  an  offense  punishable  under  section  91fl-928  of  this  title  (article  1 18-128), 
breaks  and  enters,  in  the  nighttime,  the  dwelling  house  (rf  another,  is  guilty  of  burglary  and  shall  be  punished  as  a  court-martial  may  direct. 

1 990.  Art  190.  Houaabraaking 

Any  person  subject  to  this  chapter  who  unlawfully  enters  the  building  or  structure  of  another  with  intent  to  commit  a  criminal  offense  therein 
is  guilty  of  housebreaking  and  shall  be  punished  as  a  court-martial  may  direct. 

1 991.  Art  191.  Pvrjury 

Any  person  subject  to  this  chapter  who  in  a  judicial  proceeding  or  in  a  course  of  justice  willfully  and  corruptly — 

(1)  upon  a  lawful  oath  or  in  any  form  allowed  by  law  to  be  substituted  for  an  oath,  gives  any  false  testimony  material  to  the  issue  or 
maner  of  inquiry;  or 

(2)  in  any  declaration,  certificate,  verificalion,  or  statement  under  penalty  or  petjury  as  permitted  under  section  1746  of  title  28,  United 
Stales  Code,  subscribes  any  false  statement  material  to  the  issue  or  maRer  of  inquiry; 

it  guilty  of  perjury  and  shall  be  punished  as  a  court-martial  may  direct. 
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i  932.  Art.  132.  Frauds  againat  tha  Unitad  Statas 

Any  person  subject  to  this  chapter — 

(1)  who,  knowing  it  to  be  false  or  fraudulent — 

(A)  makes  any  claim  against  the  United  States  or  any  officer  thereof;  or 

(B)  presents  to  any  person  in  the  civil  or  military  service  thereof,  for  approval  or  payment,  any  claim  against  the  United  Stales  or 
any  officer  thereof; 

(2)  who,  for  the  purpose  of  obtaining  the  approval,  allowance,  or  payment  of  any  claim  against  the  United  States  or  any  officer  thereof — 

(A)  makes  or  uses  any  writing  or  other  paper  knowing  it  to  contain  any  false  or  fraudulent  statements. 

(B)  makes  any  oath  to  any  fact  or  to  any  writing  or  other  paper  knowing  the  oath  to  be  false;  or 

(C)  forges  or  counterfeits  any  signature  upon  any  writing  or  other  paper,  or  uses  any  such  signature  knowing  it  to  be  forged  or 
counterfeited; 

(3)  who,  having  charge,  possession,  custody,  or  control  of  any  nwney,  or  other  property  or  the  United  Stales,  furnished  or  intended  for 
the  armed  forces  thereof,  knowingly  delivers  to  any  person  having  authority  to  receive  it,  any  amount  thereof  less  than  that  for  which  he  receives  a 
certificate  or  receipt;  or 

(4)  who,  being  authorized  to  make  or  deliver  any  paper  certifying  the  receipt  of  any  property  of  the  United  Stales  furnished  or  intended 
for  the  armed  forces  thereof,  makes  or  delivers  to  any  person  such  writing  without  having  full  knowledge  of  the  Uulh  of  the  statements  therein 
contained  and  with  intent  to  defraud  the  United  States; 

shall,  upon  conviction,  be  punished  as  a  coun-martial  may  direct. 

i  933.  Art  133.  Conduct  unboeomlng  an  offlcar  and  a  ganttaman 

Any  commissioned  officer,  cadet,  or  midshipman  who  is  convicted  of  conduct  unbecoming  an  officer  and  a  gentleman  shall  be  punished  as  a 
court-martial  may  direct. 

f  934.  Art  134.  Ganaral  articia 

Though  not  specifically  mentioned  in  this  chapter,  all  disorders  and  neglects  to  the  prejudice  of  good  order  and  discipline  in  the  armed  forces, 
all  conduct  of  a  nature  to  bring  discredit  upon  the  armed  forces,  and  crimes  and  offenses  not  capital,  of  which  persons  subject  to  this  chapter  may 
be  guilty,  shall  be  taken  cognizance  of  by  a  general,  special  or  summary  court-martial .  according  to  the  nature  and  degree  of  the  offense .  and  shall 
be  punished  at  the  discretion  of  that  court. 

Subchapter  XI.  MISCELLANEOUS  PROVISIONS 

Sec.  Art. 

935.  135.  Courts  of  inquiry. 

936.  136.  Authority  to  administer  oaths  and  to  act  as  notary. 

937.  137.  Articles  to  be  explained. 

938.  138.  Complaints  of  wrongs. 

939.  139.  Redress  of  injuries  to  property. 

940.  140.  Delegation  by  the  President. 

f  935.  Alt  135.  Courts  of  Inquiry 

(a)  Courts  of  inquiry  to  investigate  any  matter  may  be  convened  by  any  person  authorized  to  convene  a  general  court-martial  or  by  any  other 
person  desigruted  by  the  Secretary  concerned  for  that  purpose,  whether  or  not  the  persons  involved  have  requested  such  an  inquiry. 

(b)  A  court  of  inquiry  consists  of  three  or  more  commissioned  officers.  Rtreach  court  of  inquiry  the  convening  authority  shall  also  appoint 
counsel  for  the  court. 

(c)  Any  person  subject  to  this  chapter  whose  conduct  is  subject  to  inquiry  shall  be  designated  as  a  party.  Any  person  subject  to  this  chapter  or 
employed  by  the  Department  of  Defense  who  has  a  direct  interest  in  the  subject  of  inquiry  has  the  right  to  be  designated  as  a  pany  upon  request  to 
the  court .  Any  person  designated  as  a  party  shall  be  given  due  notice  and  has  the  right  to  be  present ,  to  be  represented  by  counsel ,  to  cross-examine 
witnesses,  and  to  introduce  evidence. 

(d)  Members  of  a  court  of  inquiry  may  be  challenged  by  a  party,  but  only  for  cause  stated  to  the  court. 

(e)  The  memben,  counsel,  the  reporter,  and  interpreters  of  courts  of  inquiry  shall  take  an  oath  to  faithfully  perform  their  duties 

(f)  Witnesses  may  be  summoned  to  appear  and  testify  and  be  examined  before  courts  of  inquiry,  as  provided  for  courts-martial. 

(g)  Courts  of  inquiry  shall  make  findings  of  fact  but  may  not  express  opinions  or  make  recommendations  unless  required  to  do  so  by  the 

convening  authority. 
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(h)  Each  court  of  inquiry  shall  keep  a  record  of  its  proceedings,  which  shall  be  authenticated  by  the  signatures  of  the  president  and  counsel  for 
the  court  and  forwarded  to  the  convening  authority.  If  the  record  cannot  be  authenticated  by  the  president,  ii  shall  be  signed  by  a  member  m  lieu  of 
the  president.  If  the  record  cannot  be  authenticated  by  the  counsel  for  the  court,  it  shall  be  signed  by  a  member  in  lieu  of  the  counsel 

1 936.  Art  136.  Authority  to  adminlstor  oaths  and  to  act  aa  notary 

(a)  The  following  persons  on  active  duty  may  administer  oaths  for  the  purposes  of  military  administration,  including  military  justice,  and 
have  die  general  powers  of  a  notary  public  and  of  a  consul  of  the  United  States,  in  the  perf  ormance  of  all  notanal  acts  to  be  executed  by  members  of 
any  of  the  armed  forces,  wherever  they  may  be,  by  persons  serving  with,  employed  by.  or  accompanying  the  armed  forces  outside  the  I'niicd 
Stales  and  outside  the  Canal  Zone.  Puerto  Rico.  Guam,  and  the  Virgin  Islands,  and  by  other  persons  subject  to  this  chapter  outside  of  the  United 
Stales: 

(1)  All  judge  advocates. 

(2)  All  summary  courts-martial. 

(3)  All  adjutants,  assistant  adjutants,  acting  adjutants,  and  personnel  adjutants 

(4)  All  commanding  officers  of  the  Navy.  Marine  Corps,  and  Coast  Guard. 

(5)  All  staff  judge  advocates  and  legal  officers,  and  acting  or  assistant  staff  judge  advocates  and  legal  officers. 

(6)  All  other  persons  designated  by  regulations  of  the  armed  forces  or  by  statute 

(b)  The  following  persons  on  active  duty  may  administer  oaths  necessary  in  the  performance  of  their  duiies; 

(1)  The  president,  military  judge,  trial  counsel,  and  assistant  trial  coun.sel  for  all  general  and  special  courts- martial. 

(2)  The  president  and  the  counsel  for  the  court  of  any  court  of  inquiry. 

(3)  All  officers  designated  to  take  a  deposition. 

(4)  All  persons  detailed  to  conduct  an  investigation. 

(5)  All  recruiting  officers. 

(6)  All  other  persons  designated  by  regulations  of  the  armed  forces  or  by  statute. 

(c)  No  fee  may  be  paid  to  or  received  by  any  person  for  the  performance  of  any  notarial  act  herein  authorized. 

(d)  The  signature  without  seal  of  any  such  person  acting  as  notary,  together  with  the  title  of  his  office .  is  prima  facie  evidence  of  his  authority. 

1 937.  Art.  137.  ArticiM  to  b«  mpUiliMd 

Sections 802, 803. 807-815.825. 827, 831. 837. 838, 855, 877-934,  and 937-939(articles  2, 3, 7-15, 25, 27.  31, 37. 38. 55. 77- 134 and 
137-139)  of  this  chapter  shall  be  carefully  explained  to  each  enlisted  member  at  the  time  of  his  entrance  on  active  duty,  or  within  six  days 
thereafter.  They  shall  be  explained  again  after  he  has  completed  six  months  of  active  duty,  and  again  at  the  time  when  he  reenlists.  A  complete  text 
of  the  Uniform  Code  of  Military  Justice  and  of  the  regulations  prescribed  by  the  President  thereunder  shall  be  made  available  to  any  person  on 
active  duty  upon  his  request,  for  his  personal  examination. 

§  936.  Art  136.  Complaints  of  wrongs 

Any  member  of  the  armed  forces  who  believes  himself  wronged  by  his  commanding  officer,  and  who.  upon  due  application  to  that 
conunanding  officer,  is  refused  redress,  may  complain  to  any  superior  commissioned  officer,  who  shall  forward  the  complaint  to  the  officer 
exercising  general  court-martial  jurisdiction  over  the  officer  against  whom  it  is  made.  The  officer  exercising  general  court-martial  jurisdiction 
shall  examine  into  the  complaint  and  take  proper  measures  for  redressing  the  wrong  complained  of:  and  he  shall,  as  soon  as  possible,  send  to  the 
Secretary  concerned  a  true  statement  of  that  complaint,  with  the  proceedings  had  thereon. 

1 939.  Art  139.  Htiwii  of  ln|uriM  to  property 

(a)  Whenever  complaint  is  made  to  any  commanding  officer  that  willful  damage  has  been  done  to  the  property  of  any  person  or  that  his 
property  has  been  wrongfully  taken  by  memben  of  the  armed  forces,  he  may.  under  such  regulations  as  the  Secretary  concerned  may  prescribe, 
convene  a  board  to  investigate  the  complaint.  The  board  shall  consist  of  from  one  to  three  commissioned  officers  and.  for  the  purpose  of  that 
investigation,  it  has  power  to  summon  witnesses  and  examine  them  upon  oath,  to  receive  depositions  or  other  documentary  evidence,  and  to 
assess  the  damages  sustained  against  the  responsible  parties.  The  assessment  of  damages  made  by  the  board  is  subject  to  the  approval  of  the 
commanding  officer,  and  in  the  amount  approved  by  him  shall  be  charged  against  the  pay  of  the  offenders.  The  order  of  the  commanding  officer 
directing  charges  herein  authorized  is  conclusive  on  any  disbursing  officer  for  the  payment  by  him  to  the  injured  parties  of  the  damages  as  assessed 
and  approved. 

(b)  If  the  offenders  cannot  be  ascertained .  but  the  organization  or  detachment  to  which  they  belong  is  known .  charges  totaling  the  amount  of 
damages  assessed  and  approved  may  be  made  in  such  proportion  as  may  be  considered  just  upon  the  individual  members  thereof  who  are  shown  to 
have  been  present  at  the  scene  at  the  time  the  damages  complained  of  were  inflicted,  as  determined  by  the  approved  findings  of  the  board. 

1 940.  Art  140.  Octogatlon  by  tlw  PrMidcm 

The  President  may  delegate  any  authority  vested  in  him  under  this  chapter,  and  provide  for  the  subdelegation  of  any  such  authority. 
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MEMORANDUM  OF  UNDERSTANDING  BETWEEN  THE  DEPARTMENTS  OP  JUSTICE  AND 
DEFENSE  RELATING  TO  THE  INVESTIGATION  AND  PROSECUTION  OF  CRIMES  OVER  WHICH 
inE  TWO  DEPARTMENTS  HAVE  CONCURRENT  JURISDICTION 

Whereas,  certain  crimes  committed  by  individuals  subject  to  the  Uniform  Code  of  Military  Justice  may  be  prosecuted  by  military  tribunals 
under  that  Code  or  by  civilian  authorities  in  the  Federal  Courts;  and 

Whereas.  it  is  recognized  that  although  the  administration  and  discipline  of  the  armed  services  require  that  certain  types  of  crimes  committed 
by  their  personnel  be  investigated  by  those  services  and  prosecuted  before  military  tribunals  other  types  of  crimes  committed  by  military 
personnel  should  be  investigated  by  civil  authorities  and  prosecuted  before  civil  tribunals,  and 

Whereas,  it  is  recognized  that  it  is  not  feasible  to  impose  inflexible  mles  to  determine  the  respective  responsibility  of  the  civilian  and  military 
authorities  as  to  each  crime  over  which  they  may  have  concurrent  jurisdiction  and  that  informal  aiian^cniciits  and  agreements  may  be  necessary 
with  respect  to  specific  crimes  or  investigations;  and 

Whereas,  agreement  between  the  Department  of  Justice  and  the  Department  of  Defense  as  to  the  general  areas  in  which  they  will  investigate 
and  prosecute  crimes  to  which  both  civil  and  military  jurisdiction  attach  will,  nevertheless,  tend  to  make  the  investigation  and  prosecution  of 
crimes  more  expeditious  and  efficient  and  give  appropriate  effect  to  the  policies  of  civil  government  and  the  requirements  of  the  armed  forces: 

It  is  hereby  agreed  and  understood  between  the  Department  of  Justice  and  the  Department  of  Defense  as  follows: 

1.  Crimes  cammitted  on  military  installations.  Except  as  hereinafter  indicated,  all  crimes  committed  on  a  military  installation  by 
individuals  subject  to  the  Uniform  Code  of  Military  Justice  shall  be  investigated  and  prosecuted  by  the  military  department  concerned  if  such 
department  makes  a  determination  that  there  is  a  reasonable  likelihood  that  only  individuals  subject  to  the  Uniform  Code  of  Military  Justice  are 
involved  in  such  crime  as  principals  or  accessories,  and,  except  in  extraordinary  cases,  that  there  is  no  victim  other  than  persons  who  are  subject  to 
the  Vaiform  Code  of  Military  Justice  or  who  are  bonafide  dependents  or  members  of  a  household  of  military  or  civilian  personnel  residing  on  the 
installation.  Unless  such  a  determination  is  made,  the  military  department  concerned  shall  promptly  advise  the  Federal  Bureau  of  Investigation  of 
any  crime  committed  on  a  military  installation  if  such  crime  is  within  the  investigative  authority  of  the  FBI .  The  FBI  shall  investigate  any  serious 
crime  of  which  is  has  been  so  advised  for  the  purpose  of  prosecution  in  the  civil  courts  unless  the  Department  of  Justice  determines  that 
investigation  and  prosecution  may  be  conducted  more  efficiently  and  expeditiously  by  the  military  depanment  concerned.  Even  if  the 
determination  provided  for  in  the  first  sentence  of  this  paragraph  is  made  by  the  military  department  concerned,  it  shall  promptly  advise  the  FBI  of 
any  crime  committed  on  a  military  installation  in  which  there  is  a  victim  who  is  not  subject  to  the  Uniform  Code  of  Military  Justice  or  a  bona  fide 
dependent  or  member  of  the  household  of  military  or  civilian  personnel  residing  on  the  installation  and  that  such  depanment  is  investigating  the 
crime  because  it  has  been  determined  to  be  extraordinary.  The  military  depanment  concerned  shall  promptly  advise  the  Federal  Bureau  of 
Investigation  whenever  the  crime,  except  in  minor  offenses,  involves  fraud  against  the  government,  misappropriation,  robbery,  or  theft  of 
government  propeny  or  funds,  or  is  of  a  similar  nature.  All  such  crimes  shall  be  investigated  by  the  military  depanment  concerned  unless  it 
receives  prompt  advice  that  the  Depanment  of  Justice  has  determined  that  the  crime  should  be  investigated  by  the  FBI  and  that  the  FBI  will 
undertake  the  investigation  for  the  purpose  of  prosecution  in  the  civil  couns. 

2.  Climes  committed  outside  of  military  installatioiu.  Except  as  hereinafter  indicated,  all  enmes  committed  outside  of  military 
installations,  which  fall  within  the  investigative  jurisdiction  of  the  FBI  and  in  which  there  is  involved  as  a  suspect  an  individual  subject  to  the 
UniformCodeof  Military  Justice,  shall  be  investigated  by  the  FBI  for  the  purpose  of  prosecution  in  civil  couns.  unless  the  Depanment  of  Justice 
determines  that  investigation  and  prosecution  may  be  conducted  more  efficiently  and  expeditiously  by  other  authorities.  All  such  crimes  which 
come  first  to  the  attention  of  military  authorities  shall  be  referred  promptly  by  them  to  the  FBI .  unless  relieved  of  this  requirement  by  the  FBI  as  to 
particular  types  or  classes  of  crimes.  However,  whenever  military  personnel  are  engaged  in  scheduled  military  activities  outside  of  military 
installations  such  as  organized  maneuvers  or  organized  movement,  the  provisions  of  paragraph  I  above  shall  apply,  unless  persons  not  subject  to 
the  Uniform  Code  of  Military  Justice  are  involved  as  principals,  accessories  or  victims. 

If,  however,  there  is  involved  as  a  suspect  or  as  an  accused  in  any  crime  committed  outside  of  a  military  installation  and  falling  within  the 
investigative  authority  of  the  FBI  an  individual  who  is  subject  to  the  Uniform  Code  of  Military  Justice  and  if  the  military  authorities  believe  that 
the  crime  involves  special  factors  relating  to  the  administration  and  discipline  of  the  armed  forces  which  would  justify  investigation  by  them  for 
the  purpose  of  prosecution  before  a  military  tribunal,  they  shall  promptly  advise  the  FBI  of  the  crime  and  indicate  their  views  on  the  matter. 
Investigation  of  such  a  crime  may  be  undertaken  by  the  military  authorities  if  the  Department  of  Justice  agrees 

3.  Thmifcr  of  investigative  aothority.  Any  investigative  body  which  has  initiated  an  investigation  pursuant  to  paragraphs  I  and  2  hereof 
shall  have  exclusive  investigative  authority  and  may  proceed  therewith  to  prosecution.  If.  however,  any  investigative  b<xly  comes  to  the  view  that 
effectuation  of  those  paragrqrhs  requires  the  transfer  of  investigative  authority  over  a  crime,  investigation  of  which  has  already  been  initialed  by 
that  or  by  any  investigative  body,  it  shall  promptly  advise  the  other  interested  investigative  body  of  its  views  By  agreement  between  the 
Departments  of  Justice  and  Defense,  investigative  authority  may  then  be  transferred 
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4.  Adnlnistnitivc  action.  Exercise  of  exclusive  investigative  authority  by  the  FBI  pursuant  to  this  agreement  shall  not  preclude  the  military 
audiorities  from  making  inquiries  for  the  purpose  of  administrative  action  related  to  the  crime  being  investigated.  The  FBI  will  make  the  results  of 
its  investigations  available  to  the  military  authorities  for  use  in  connection  with  such  action. 

Whenever  possible,  decisions  with  respect  to  the  application  in  particular  cases  of  the  provisions  of  this  Memorandum  of  Understanding  will 
be  made  at  the  local  level,  that  is,  between  the  Special  Agent  in  Charge  of  the  local  office  of  the  Federal  Bureau  of  Investigation  and  the  local 
military  commander. 

5.  Surrender  of  suspects.  To  the  extend  of  the  legal  authority  conferred  upon  them,  the  Department  of  Justice  and  the  military  authorities 
will  each  deliver  to  the  other  promptly  suspects  and  accused  individuals  if  authority  to  investigate  the  crimes  in  which  such  accused  individuals 
and  suspects  are  involved  is  lodged  in  the  other  by  paragraphs  I  and  2  hereof. 

Nothing  in  this  memorandum  shall  prevent  a  military  department  from  prompt  arrest  and  detention  of  any  person  subject  to  the  Uniform 
Code  of  Military  Justice  whenever  there  is  knowledge  or  reasonable  basis  to  believe  that  such  a  person  has  committed  an  offense  in  violation  of 
such  Code  and  detaining  such  person  until  he  is  delivered  to  the  Federal  Bureau  of  Investigation  is  such  action  is  required  pursuant  to  this 
memorandum. 

6.  Exception.  This  agreement  shall  not  affect  investigative  authority  now  fixed  by  the  Delimitations  Agreement  between  the  FBI.  Office  of 
Naval  Intelligence,  Intelligence  Division  of  the  Army  and  the  Office  of  Special  Investigations,  Inspector  General.  United  States  Air  Force. 


APPROVED; 


I  s  / _ 

HERBERT  BROWNELL.  JR. 
Attorney  General 


CHARLES  E  WILSON 
Secretary  of  Defense 


Dale: 


Date: _ July  19,  1955 
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CHARGE  SHEET 


I.  PERSONAL  data 


1  1.  NAME  OF  ACCUSED  aott.  Firet.  M!} 

1  James,  Reiben  J. 

2.  SSN 

111-11-1111 

5  UNIT  OR  ORGANIZATION 

6.  CURRENT  SERVICE 

Co  A,  1st  Battalion,  61st 

Inf  Bde,  Fort  Blank.  MO 

1  7.  PAY  PER  MONTH 

3.  NATURE  OF  RESTRAINT  OF  ACCUSED 

9.  OATElS)  IMPOSED 

a  BASIC 

b  SEA/FOREIGN  DUTY 

c.  TOTAU 

$500 

None 

$500 

Restrict  ion 

1  August  1984 

II.  CHARGtS  AND  SPECIf  ICATIONS 


10  CHARGE  I  VIOLATION  OF  THE  UCMJ.  ARTICLE  gg 

SPECIFICATION  In  that  Private  Firt  Class  Reuben  J.  James.  U.S.  Army,  Company  A,  61st 
Battalion,  1st  Infantry  Brigade,  Fort  Blank,  Missouri,  on  active  duty,  did,  on  or  about 
15  July  1984,  without  authority,  absent  himself  from  his  unit,  to  wit:  Company  A,  1st 
Battalion,  61st  Infantry  Brigade,  located  at  Fort  Blank,  Missouri,  and  did  remain  so 
absent  until  on  or  about  30  July  1984. 

Charge  II:  Violation  of  the  UCMJ,  Article  112a 

Specification:  In  that  Private  First  Class  Reuben  J.  James,  U.S.  Army,  Company  A,  1st 
Battalion,  1st  Infantry  Brigade,  Fort  Blank,  Missouri,  on  active  duty,  did  at  Fort  Blank, 
Missouri,  on  or  about  12  July  1984,  wrongfully  possess  10  grans  of  marijuana. 


III.  PREFERRAL 


111  NAME  OF  ACCUSER  rtoff  FInl.  M/I 

Richards,  Jonathan  E. 


b.  GRADE 

Captain 


C.  ORGANIZATION  OF  ACCUSER 

Co  A,  1st  Bn,  61st  Inf  Bde 


d  SIGNATURE  OF  ACCUSER 


AFFIDAVIT:  Before  me,  the  undenifned,  euthorited^y  Itw  to  edminieter  oath*  in  eu€$  of  thii  character,  perionally  appeared  the 

above  named  accuacr  thia HaT  day  of _ _ _  19  ,  and  tigned  the  foregoing  chargea  and  apecifications 

under  oath  that  he^Mio  is  a  person  subject  to  the  tmiform  Code  of  Military  Justice  and  that  heMse  either  has  persona)  knowledge  of 
or  has  investigated  the  matters  set  forth  therein  and  that  the  same  are  true  to  the  best  of  his^hee  knowledge  and  belief. 

Will  M.  Wilson  61st  Bn,  1st  Inf  Bde 

Typed  Name  of  Offietr  OrgonUationof  Orfictr 


Captain 

Grade 


Adjutant 

Official  Coftaeity  to  AdmfnUter  Oath 
fSee  R.C.M.  307fb)—mutt  be  comml$$ioned  officer/ 


_ ni,VAAJ>Jl 

Slsnorunr 

^*^§4  AUG 


EDITION  OF  OCT  60  IS  OMOtETE. 
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|l2«  THE  FOLLOWING  witnesses  TESTIFIED  UNDER  OATH  (Chech  appropriate  answer)  \ 

NAME  (Last,  first  MI> 

GRADE  (If  any) 

ORGANIZATION'ADDRESS  iWhicheier  i«  apprupnate i 

YES 

NO 

Dodson,  Dodd  D. 

Captain 

Co  1st  Bn,  61  St  Inf 

\ 

Evanson,  Evan  E. 

Sergeant 

Co  .A,  1st  Rn,  61st  Inf 

_ 

Fordson,  Ford  F. 

Sergeant 

400th  .\1P  Co. 

■ 

b  THE  SUBSTANCE  OF  THE  TESTIMONY  OF  THESE  WITNESSES  MAS  BEEN  REDUCED  TO  WRITING  AND  IS  ATTACHED. 


l3a  THE  FOLLOWING  STATEMENTS,  DOCUMENTS.  OR  MATTERS  WERE  CONSIDERED;  THE  ACCUSED  WAS  PERMITTED  TO 
EXAMINE  EACH 


DESCRIPTION  OF  ITEM 


Statement  of  Cregg  Greggson 


CID  Lab  Report  Tfingerprint 
anaivsis j 


LOCATION  OF  ORIGINAL  not  atiochedi 


10,  Port  Cutts,  Texas 


b  EACH  ITEM  CONSIDERED.  OR  A  COPY  OR  RECITAL  OF  THE  SUBSTANCE  OR  NATURE  THEREOF.  IS  ATTACHED 


14  THERE  ARE  GROUNDS  TO  BELIEVE  THAT  THE  ACCUSED  WAS  NOT  MENTALLY  RESPONSIBLE  FOR  THE  OFFENSEIS) 
OR  NOT  COMPETENT  TO  PARTICIPATE  IN  THE  DEFENSE-  (St*  R.C.M  909.  9l6(k).) 


IS  THE  defense  DID  REQUEST  OBJECTIONS  TO  BE  NOTED  IN  THIS  REPORT  (If  Y*$.  $ptctfy  /n  Item  2i  below.) 


16  ALL  essential  WITNESSES  WILL  BE  AVAILABLE  IN  THE  EVENT  OF  TRIAL 


17.  THE  CHARGES  ANO  SPECIFICATIONS  ARE  m  PROPER  FORM 


18.  REASONABLE  GROUNDS  EXIST  TO  BELIEVE  THAT  THE  ACCUSED  COMMITTED  THE  OFFENSE(S)  ALLEGED 


19.  I  AM  NOT  AWARE  OF  ANY  GROUNDS  WHICH  WOULD  DISQUALIFY  ME  FROM  ACTING  AS  INVESTIGATING  OFFICER. 
(Set  n.C.M.  406(4)(th 


20.  I  RECOMMEND 

•.  TRIAL  BY  □  SUMMARY  □  SPECIAL  GENERAL  COURT-MARTIAL 

b.  O  OTHER  (Specify  in  Item  21  below) 


21.  REMARKS  (Include,  m  neceeeary,  explmmmtton  for  any  delayi  in  the  Invettigation.  and  explanation  for  any  "no"  anewerx  above.) 

Examples  of  other  matters  which  may  be  discussed  here  are: 

1.  Discussion  of  evidence,  credibility  of  witnesses,  and  sufficiency  of  proof. 

2.  Recommendations  to  dismiss  or  change  any  specification, 

3.  Statement  of  any  anticipated  offenses  or  of  any  anticipated  difficulties  in 
any  specification  on  which  trial  is  recommended, 

4.  Any  other  matter  which  should  be  known  to  the  convening  authority  or  subsequ 

reviewing  authorities.  '  ^ 


provi ng 
ent 


22m.  TYPED  NAME  OP  INVESTIGATING  OFFICER 

Adam  A.  Adamson 


d.  SIGNATURE  OF  INVESTIGATING  OFFICER 


c.  ORGANIZATION 


Major  1st  Bn,  61st  Inf 


APPENDIX  6 

FORMS  FOR  ORDERS  CONVENING  COURTS-MARTIAL 


a.  General  and  special  court-martial  convening  orders 
(1)  Convening  orders. 

[Note  1.  5ec  R.C.M.  504(d)] 


(Date) _ 

(Designation  of  command  of  officer  convening  court-martiai) 

[Pursuant  to  authority  contained  in  (para.  _ General  Order  No.  _  )  Department  of  the 

_ ,  19 _ (SECNAV  Itrser _ of _ 19 _ )a]  (A)  (general)  (special) 

court-martial  is  hereby  convened.  It  may  try  such  persons  as  may  properly  be  brought  before  it  (,and  shall  meet  at 
_ ,  unless  otherwise  directed).  The  court-martial  will  be  constituted  as  follows; 

MEMBERS 


(Captain)  (Colonel) _ 

(Commander)  (Lieutenant  Colonel) _ 

(Lieutenant  Cotnmander)  (Major) _ 

(Lieutenant)  (Captain) - 

(Lieutenant,  j.g.)  (First  Lieutenant) _ 

[Note  2.  The  name,  rank,  and  position  of  the  convening  authority  should  be  shown.  The  order  may  be 
authenticated  by  the  signature  of  the  convening  authority  or  a  person  acting  under  the  direction  of  the  convening 
authority.] 

[Note  3.  The  language  in  brackets  or  parentheses  in  the  foregoing  samples  should  be  used  when 
appropriate.  The  Secretary  concerned  may  prescribe  additional  requirements  for  convening  orders.  See  R.C.M. 
S04(d)(3).  Service  regulations  should  be  consulted  when  preparing  convening  orders.] 

[Note  4.  When  a  new  court-martial  is  convened  to  replace  one  in  existence,  the  following  should  be  added 
below  the  names  of  the  personnel  of  the  court-martial  and  before  the  authentication  line:] 

All  cases  referred  to  the  (general)  (special)  court-martial  convened  by  order  no.  _  this 

(headquarters)  (ship)  ( _ ),  dated _ 19 _ ,  in  which  the  proceedings  have 

not  begun,  will  be  brought  to  trial  before  the  court-martial  hereby  convened. 

(2)  Order  amending  convening  orders. 

[Note  5.  The  same  heading  and  authentication  used  on  convening  order  should  be  used  on  amending 

orders.] 

[Note  6.  A  succession  of  amending  orders  may  result  in  error.  Care  should  be  used  in  amending  convening 

orders.] 


(a)  Adding  members. 

[Note  7.  Members  may  be  added  in  specific  cases  or  for  all  cases.] 

The  following  members  are  detailed  to  the  (general)  (special)  court-martial  convened  by  order  no. 

_ ,  this  (headquarters)  (ship)  ( _ ),  dated - 1 9 -  (for  the  trial  of 

- only). 
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(b)  Replacing  members. 

(Note  8.  Members  may  be  replaced  in  specific  cases  or  for  all  cases.) 

(Captain)  (Colonel) - ,  is  detailed  as  a  member  of  the  (general)  (special)  court- 

martial  convened  by  order  no.  _ ,  this  (headquarters)  (ship)  ( _ ),  dated 

-  19  - ,  vice  (Captain)  (Colonel)  _ ,  relieved  (for  the  case  of 

_ only). 

b.  Summary  court-martial  convening  orders 


_ (Date) _ 

(Designation  of  command  of  officer  convening  court-martiai) 

[Pursuant  to  authority  contained  in  (para _ ,  General  Order  No _ ,  Depart¬ 
ment  of  the _  19 _ ,)  (SECNAV  Itr  ser _ of _  19 

- ,)]  (Lieutenant  Commander)  (Major) - is  detailed  a  summary  court-martial  (and  shall 

sit  at _ ,  unless  otherwise  directed). 

[Note  9.  The  name,  rank,  and  position  of  the  convening  authority  should  be  shown.  The  order  may  be 
authenticated  by  the  signature  of  the  convening  authority  or  a  person  acting  under  the  direction  of  the  convening 
authority.] 


[Note  10.  The  summary  court-martial  convening  order  may  be  a  separate  page  or  a  notation  the  charge 
sheet.  See  R.C.M.  504(d)(2)  and  1302(c).] 


APPENDIX  7 


A7-1 


APPENDIX  7 


TRAVEL  ORDER 


Payment  of  travel  allowances  is  authorized  pursuant  to  10  U.S.C.  §  847  and  28  U.S.C  §  1821  You  should  travel  from 

- - - Slg i^t  hburg j  _ in  sufficient  time  to  arrive  at  US  StiHian,  Oaktony 

on  the  date  and  at  the  time  specified.  You  will  be  paid  feea  and  ezpenaea  for  attendance  at  the  specified  hearing  and  travel  directly 
to  and  from  that  place.  You  may  travel  by  D  rail,  D  commercial  or  military  aircraft,  D  bus,  or  12  privately  owned  automobile 

You  Ohave  Ohave  not  been  given  a  "Government  Transportation  Request"  to  exchange  for  commercial  tickets  No  mileage  will 
be  paid  for  any  transportation  provided  by  the  Government  in  kind  or  by  Government  Transportation  Request.  If  a  Government  Trans¬ 
portation  Request  is  not  given  to  you  and  you  travel  by  commercial  carrier  at  personal  expense,  reimbursement  for  your  cost  of  trans¬ 
portation  will  be  limited  to: 

a.  The  least  costly  regularly  scheduled  air  service  between  the  points  involved,  or 


b.  The  cost  of  the  rail  fare  and  a  lower  berth,  or  the  lowest  firat-class  rail  accommodation  available  at  the  time  reservations 
were  made,  or 


c.  Actual  cost  of  commercial  bus  fare. 

If  you  travel  by  private  automobile,  you  will  be  reimbursed  at  the  rate  of  pwemy  rent*  t  2o\^  _ _ a  mile,  plus  the 

cost  of  necessary  parking  fees,  bridge,  ferry,  and  other  highway  tolls  incurred  while  traveling  under  this  travel  order.  The  total  reim* 
bursement  will  be  limited  to  the  coat  of  travel  by  the  usual  mode  of  common  carrier,  including  per  diem.  Receipts  and  ticket  stubs  will 
be  required  to  support  your  claim  for  cost  of  transportation  and  subsistence  for  each  item  in  excess  of  |si5  oo)  — m - 

D  You  will  be  traveling  to  a  high*cost  area. 

The  travel  regulations  designate  certain  cities  as  high  coat  areas  Because  your  attendance  requires  travel  to  one  of  these  cities,  you 
will  be  authorized  an  actual  expense  allowance  instead  of  a  per  diem  allowance.  You  will  be  reimbursed  for  the  actual  expenses  in¬ 
curred,  not  to  exceed  the  maximum  amount  prescribed  for  the  city  involved.  The  expenses  may  include  lodgings;  meals,  tips  to  waiters, 
bellboys,  maids,  porters;  personal  laundry,  pressing  and  dry-cleaning,  local  transportation  nnciuding  u$uoi  up$i  between  places  of  lodging 
and  duty;  and  other  necessary  expenses.  You  must  itemize  your  daily  actual  expenses  on  your  claim  and  receipts  for  lodging  and  any 
items  over  (s/5  oo3 _ /// _ are  required. 

(S  You  will  not  be  traveling  to  a  high-cost  area. 

Because  you  are  not  traveling  to  a  high-coat  area,  you  will  be  entitled  to  a  per  diem  allowance  to  cover  your  expenses  for  lodging, 
meals,  and  incidentals.  While  traveling  and  attending  the  apecified  hearing  within  the  continental  United  States,  you  will  be  authorized 

a  per  diem  equal  to  the  daily  average  you  pay  for  lodging,  plus  _ //  /  per  day  for  meals  and  incidentals,  rounded  off 

to  the  next  dollar.  If  the  resulting  amount  is  more  than  the  maximum  per  diem  allowable,  which  it  fiso.oof _ _ _  then 

you  will  be  reimbursed  only  the  maximum  per  diem  authorized.  You  are  required  to  state  on  your  reimbursement  claim  that  the  per 
diem  claimed  is  based  on  the  average  coat  to  you  for  lodging  while  on  required  travel  within  the  continental  United  States  during  the 
period  covered  by  the  claim.  Receipts  are  required  for  lodging.  The  per  diem  allowance  for  travel  overseas  is  based  on  rates  set  by  the 
Department  of  State  or  by  the  Department  of  Defense,  and  you  will  be  reimbursed  the  amount  specified  for  the  particular  overseas 
area  involved. 


You  are  entitled  to  an  attendance  fee  of  fsJO  oc^  _ 
Address  any  inquiries  regarding  the  matter  to: 


This  is  travel  order  number _ Rd~7 _ 

issued  by  (hwadquarten/ _ US  Naval _ Stat  lg 

TDN.  Accounting  Citation  XXI 111122211- X) 


R,  Mueller^Lt.JAGC.USNjTrial  Counst 

Typed  Name  of  Approving  Officiol 


Signature  of  Approving  Official 


QD  4B3-1 

^*^84  AUG  * 


.  per  day  under  28  U.S.C.  §  1821. 


FOR  THE  COMMANDER 


Typfd  Nome'of  Aufhenttcotina  Officiol 


SirndTinrv  ufhtnticoting  Officiai 


vv 
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GUIDE  FOR  GENERAL  AND  SPECIAL  COURTS-MARTIAL 

[Note  1 .  This  guide  outlines  the  sequence  of  events  ordinarily  followed  in  general  and  special  courts- 
martial.  and  suggests  ways  to  conduct  various  procedures  prescribed  in  the  Rules  for  Courts-Martial  The 
guide  is  not  mandatory;  it  is  intended  solely  as  an  aid  to  users  of  the  Manual  for  Courts-Martial  | 

Section  I.  Opening  Session  Through  Pleas 

(Note  2.  See  R.C.M.  901-911.) 

[Note  3.  When  a  military  judge  has  been  detailed,  the  proceedings  outlined  in  this  section  will  be  conducted 
at  an  Article  39(a)  session.  See  R.C.M.  901(e).  In  special  courts- martial  without  a  military  judge,  these 
procedures  should  be  followed  in  general;  the  president  of  a  special  court-martial  without  a  military  judge 
should  also  carefully  examine  pertinent  Rules  for  Courts-Martial.) 

Session  called  to  order  MJ:  This  Article  39(a)  session  is  called  to  order.  (Be  seated.) 

Convening  orders  and  referral  of  TC;  The  couit-martial  is  convened  by  (general)  (special)  court-martial  con- 

vening  order(s)  number _ _  (HQ  _ ) 

(USS _ )  ( _ ),  (as  amended  by 

_ ,)  copies  of  which  have  been  furnished  the  military  judge. 

counsel,  and  the  accused,  (and  to  the  reporter  for  insertion  at  this  point  in 
the  record)  (and  which  will  be  inserted  at  this  point  in  the  record).  (Copies 
of  any  written  orders  detailing  the  military  judge  and  counsel  will  be 
inserted  at  this  point  in  the  record.) 

[Noted.  When  detailed,  the  reporter  records  all  proceedings  verbatim.  See  R.C.M.  502(e)(3)(B).  808.  and 
1 103.  The  reporter  should  account  for  the  parties  to  the  trial  and  keep  a  record  of  the  hour  and  date  of  each 
opening  and  closing  of  the  session,  whether  a  recess,  adjournment,  or  otherwise,  for  insertion  in  the  record. 
See  R.C.M.  813(b)  and  1103.  See  also  Appendices  13  and  14.] 

[Note  5.  The  military  judge  should  examine  the  convening  order  and  any  amending  orders.) 

TC:  The  charges  have  been  properly  referred  to  this  court-martial  for  trial  and 

were  served  on  the  accused  on _ 

[Note  6.  In  time  of  peace,  if  less  than  5  days  have  elapsed  since  service  of  the  charges  in  a  general  court- 
martial  (3  days  in  case  of  a  special  court-martial),  the  military  judge  should  inquire  whether  the  accused 
objects  to  proceeding.  If  the  accused  objects,  the  military  judge  must  grant  a  continuance.  See  R.C.M. 
901(a).l 


Accounting  for  parties 


.  Reporter  detailed 

4  t  *•! 


TC:  (The  following  corrections  are  noted  in  the  convening  orders: 

- ) 

[Note  7.  Only  minor  changes,  such  as  typographical  errors  or  changes  of  grade  due  to  promotion,  may  be 
made.  Any  correction  which  affects  the  identity  of  the  individual  concerned  must  be  made  by  an  amending 
or  correcting  order.  ] 

[Note  8.  See  R.C.M.  813.) 

TC:  The  accused  and  the  following  persons  detailed  to  this  court-martial  are 

present: _ The  members  and  the  following  persons  de¬ 
tailed  to  this  court-martial  orders  are  absent: _ 

[Note  9.  When  a  reporter  is  detailed,  the  following  announcement  will  be  made.  See  R.C.M.  8l3(a)(8).l 

TC:  _ has  been  detailed  reporter  for  this  court-martial 


and  (has  previously  been  sworn)  (will  now  be  sworn). 
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App.  8,  Note  10 


Detail  of  trial  counsel 


QualiAcations  of  prosecution 


Detail  of  defense  counsel 


Qualifications  of  individual 
counsel  when  present 


Rights  to  counsel 


(Note  10.  See  R.C.M.  807(b)(2)  Discussion  (D)  concerning  the  oath  to  be  administered  the  reporter  | 


TC: 


TC: 


TC: 


DC: 


(Qualifications  of  defense  counsel  Q(3; 


DC: 


IDC: 


((I)  (All  members  of  the  prosecution)  have  been  detailed  to  this  court- 
martial  by _ ) 

(I  am)  (All  members  of  the  prosection  are)  qualified  and  certified  under 
Article  27(b)  and  sworn  under  Article  42(a).  ( _ ) 

(I  have  not)  (No  member  of  the  prosecution  has)  acted  in  any  manner 
which  might  tend  to  disqualify  (me)  (him)  (or)  (her)  in  this  court-martial 
( - ) 

((I)  (All  detailed  members  of  the  defense)  have  been  detailed  to  this  court- 
martial  by _ ) 

(All  detailed  members  of  the  defense  are)  (I  am)  qualified  and  certified 
under  Article  27(b)  and  sworn  under  Article  42(a).  ( _ ) 

(I  have  not)  (No  member  of  the  defense  has)  acted  in  any  manner  which 
might  tend  to  disqualify  (me)  (him)  (or)  (her)  in  this  court-martial. 
( - ) 


..  1  have  not  acted  in  any 


My  qualifications  are _ 

manner  which  might  tend  to  disqualify  me  in  this  court-martial. 


[Note  1 1 .  If  it  appears  that  any  counsel  may  be  disqualified,  the  military  judge  must  decide  the  matter  and 
take  appropriate  action.  See  R.C.M.  901(d)(3).] 

(Note  12.  See  R.C.M.  506.) 

MJ:  _ 


- ,  you  have  the  right  to  be  ..presented  in  this  court- 

martial  by - (and - ),  your  de¬ 

tailed  defense  counsel,  or  you  may  be  represented  by  military  counsel  of 
your  own  selection,  if  the  counsel  you  request  is  reasonably  available.  If 
you  are  represented  by  military  counsel  of  your  own  selection,  you  would 

lose  the  right  to  have _ (and _ )  your 

detailed  counsel  continue  to  help  in  your  defense.  However,  you  may 

request  that - (and _ ,  or  one  of  them),  your  detailed 

counsel,  continue  to  act  as  associate  counsel  with  the  military  counsel 

you  select,  and - -  the  convening  authority,  may  approve 

such  a  request.  Do  you  understand? 


ACC: 

MJ: 


In  addition,  you  have  the  right  to  be  represented  by  civilian  counsel,  at  no 
expense  to  the  United  States.  Civilian  counsel  may  represent  you  alone  or 
along  with  your  military  counsel.  Do  you  understand? 


[Note  13.  If  two  or  more  accused  in  a  joint  or  common  trial  are  represented  by  the  same  counsel,  or  by 
civilian  counsel  who  are  associated  in  the  practice  of  law,  the  military  judge  must  inquire  into  the  matter.  See 
R.C.M.  901(d)(4KD).J 


MJ: 

ACC: 

MJ: 

ACC: 


Do  you  have  any  questions  about  your  rights  to  counsel? 


Whom  do  you  want  to  represent  you? 


•i 


(Note  14.  If  appropriate,  the  court-martial  should  be  continued  to  permit  the  accused  to  obtain  individual 
military  or  civilian  counsel.) 


''.y' 
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MJ:  Counsel  for  the  parties  have  the  necessary  qualifications,  and  have  been 

sworn  (except _ _  who  will  now  be  sworn.) 

MJ:  I  have  been  detailed  to  this  court-martial  by _ 

[Note  IS.  See  R.C.M.  807(b)(2)  Discussion  (C)  concerning  the  oath  to  be  administered  to  counsel.) 

TC:  The  general  nature  of  the  charge(s)  in  this  case  is _ 

The  charges  were  preferred  by _ ,  forwarded  with 

recommendations  as  to  disposition  by _ (,  and  investigated 

by _ ).  ( _ is  also  an  accuser  in  this  case.) 


Challenge  of  military  judge 


[Note  16.  See  R.C.M.  902.) 


Accused's  elections  on 
composition  of  court-martial 


>/• 


■r. 


’•f, 

V, 

v. 


Election  to  be  tried  by  military 
judge  alone 


V 

V 

V 


N' 

I  ^  ^  *  •  n  ■  •  •  . 


V-  -''V-V- 


TC:  Your  honor,  are  you  aware  of  any  matter  which  may  be  a  ground  for 

challenge  against  you? 

MJ:  (I  am  aware  of  none.)  ( _ ) 

TC:  (The  Government  has  no  challenge  for  cause  against  the  military  judge.) 

( - ) 

DC:  (The  defense  has  no  challenge  for  cause  against  the  military  judge.) 

( - ) 

[Note  17.  See  R.C.M.  903.  See  also  R.C.M.  501(a)  and  503(b).] 


MJ:  _ _  do  you  understand  that  you  have  the  right  to  be  tried  by  a 

court-martial  composed  of  members  (including,  if  you  request  in  writing, 
at  least  one-third  enlisted  persons)  and  that,  if  you  are  found  guilty  of  any 
offense,  those  members  would  determine  a  sentence? 

ACC: _ 

MJ:  Do  you  also  understand  that  you  may  request  in  writing  or  orally  here  in 

the  court-martial  trial  before  me  alone,  and  that  if  I  approve  such  a 
request,  there  will  be  no  members  and  1  alone  will  decide  whether  you  are 
guilty  and,  if  I  find  you  guilty,  determine  a  sentence? 

ACC: _ 

MJ:  Have  you  discussed  these  choices  with  your  counsel? 

ACC: _ 

MJ:  By  which  type  of  court-martial  do  you  choose  to  be  tried? 

ACC: _ 

[Note  18.  See  R.C.M.  903(a)  concerning  whether  the  accused  may  defer  a  decision  on  composition  of 
court-martial.] 

[Note  19.  If  the  accused  chooses  trial  by  court-martial  composed  of  members  proceed  to  arraignment 
below.  Any  request  for  enlisted  members  will  be  marked  as  an  Appellate  Exhibit  and  inserted  in  the  record 
of  trial.  See  R.C.M.  I  l03(b)(2)(DKiii).  In  a  special  court-martial  without  a  military  judge,  the  members 
should  be  sworn,  and  the  challenge  procedure  conducted  at  this  point.  See  Notes  38-47  below.] 

[Note  20.  A  request  for  trial  by  military  judge  alone  must  be  written  and  signed  by  the  accused  and  should 
identify  the  military  judge  by  name  or  it  may  be  made  orally  on  the  record.  A  written  request  will  be  marked 
as  an  Appellate  Exhibit  and  inserted  in  the  record  of  trial.  See  R.C.M.  I  I03(b)(2)(0)(iii).] 

MJ:  (I  have  Appellate  Exhibit _ _  a  request  for  trial  before  me  alone.) 

(I  am  (Colonel)  (Captain)  ( _ ) - ) _ _ 
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Anaignment 


Guilty  plea  inquiry 
Introduction 


have  you  discussed  this  request  and  the  rights  I  just  described  with  your 
counsel? 

ACC; _ 

MJ;  If  1  approve  your  request  for  trial  by  me  alone  you  give  up  your  right  to 

trial  by  a  court-martial  composed  of  members  (including,  if  you  re¬ 
quested,  enlisted  members).  Do  you  wish  to  request  trial  before  me 
alone? 

ACC: _ 

MJ:  (Your  request  is  approved.  The  court-martial  is  assembled.)  (Your  re¬ 
quest  is  disapproved  because _ ) 

(Note  21.  See  R.C.M.  903(c)(2)(B)  concerning  approval  or  disapproval.  See  R.C.M.  911  concerning 

assembly  of  the  court-martial.] 

[Note  22.  See  R.C.M.  904.] 

MJ:  The  accused  will  now  be  arraigned. 

TC:  All  parties  and  the  military  judge  have  been  furnished  a  copy  of  the 

charges  and  specifications.  Does  the  accused  want  them  read? 

DC;  The  accused  (waives  reading  of  the  charges)  (wants  the  charges  read). 

MJ:  (The  reading  may  be  omitted.) 

1C:  ( - ) 

TC:  The  charges  are  signed  by _ ,  a  person  subject  to  the  code, 

as  accuser;  are  properly  sworn  to  before  a  commissioned  officer  of  the 
armed  forces  authorized  to  administer  oaths,  and  are  properly  referred  to 
this  court-martial  for  trial  by _ _  the  convening  au¬ 

thority. 

MJ;  _ _  how  do  you  plead?  Before  receiving  your  pleas,  1  advise 

you  that  any  motions  to  dismiss  any  charge  or  to  grant  other  relief  should 
be  made  at  this  time. 

(Note  23.  See  R.C.M.  801(e),  905-907  conceming  motions.  See  R.C.M.  908  if  the  Government  elects  to 

appeal  a  ruling  adverse  to  it.) 

DC:  The  defense  has  (no)  (the  following)  motion(s).  ( _ t _ ) 

[Note  24.  After  any  motions  are  disposed  of  pleas  are  ordinarily  entered.  See  R.C.M.  910.] 


DC;  _ pleads _ 

[Note  23.  If  the  accused  enters  any  pleas  of  guilty  proceed  with  the  remainder  of  section  I.  If  no  pleas  of 
guilty  are  entered,  proceed  to  section  II  if  trial  is  before  members,  or  section  III  if  trial  is  before  military 
Judge  alone.] 

[Note  26.  If  trial  is  before  members  in  a  contested  case,  the  military  judge  should  examine  the  copy  of  the 
charge(s)  to  be  provided  the  members,  discuss  any  preliminary  instructions  with  the  parties,  and  determine 
whether  other  matters  should  be  addressed  before  the  Article  39(a)  session  is  ended.] 


[Note  27.  See  R.C.M.  91(Hc),  (d),  (e),  and  (f).  If  a  conditional  guilty  plea  is  entered,  see  R.C.M. 

910(a)(2).] 

MJ:  _ _  your  plea  of  guilty  will  not  be  accepted  unless  you 

understand  its  meaning  and  effect.  I  am  going  to  discuss  your  plea  of 
guilty  with  you  now.  If  you  have  any  questions,  please  say  so.  Do  you 
understand? 
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VlUver  of  rights 


Maximum  penalty 


ACC: _ 

Ml:  A  plea  of  guilty  is  the  strongest  form  of  proof  known  to  the  law.  On  your 

plea  alone,  without  receiving  any  evidence,  this  court-martial  could  find 
you  guilty  of  the  offense(s)  to  which  you  are  pleading  guilty.  Your  plea 
will  not  be  accepted  unless  you  understand  that  by  pleading  guilty  you 
admit  every  element  of  each  offense  and  you  are  pleading  guilty  because 
you  really  are  guilty.  If  you  do  not  believe  that  you  are  guilty,  you  should 
not  plead  guilty  for  any  reason.  Do  you  understand  that? 

ACC: - 

MJ:  By  your  plea  of  guilty  you  waive,  or  in  other  words,  you  give  up  certain 

important  rights.  (You  give  up  these  rights  only  as  to  the  offense(s)  to 
which  you  have  pleaded  guilty.  You  keep  them  as  to  the  offense(s)  to 
which  you  have  pleaded  not  guilty).  The  rights  you  give  up  are:  First,  the 
right  against  self-incrimination,  that  is  the  right  to  say  nothing  at  all  about 
(this)  (these)  offense(s).  Second,  the  right  to  a  trial  of  the  facts  by  the 
court-martial,  that  is,  the  right  to  have  this  court-martial  decide  whether 
or  not  you  are  guilty  based  on  evidence  presented  by  the  prosection  and ,  if 
you  chose  to  do  so,  by  the  defense.  Third,  the  right  to  be  confronted  by 
the  wimesses  against  you,  that  is  to  see  and  hear  the  wimesses  against  you 
here  in  the  court-martial  and  to  have  them  cross-examined,  and  to  call 
witnesses  in  your  behalf.  Do  you  understand  these  rights? 

ACC. - 

MJ:  If  you  plead  guilty,  there  will  not  be  a  trial  of  any  kind  as  to  the  offense(s) 

to  which  you  are  pleading  guilty,  so  by  pleading  guilty  you  give  up  the 
rights  I  have  just  described.  Do  you  understand  that? 


MJ:  Defense  counsel,  what  advice  have  you  given _ as  to  the  max¬ 

imum  punishment  for  the  offense(s)  to  which  the  accused  pleaded  guilty? 

DC: - 

MJ:  Trial  counsel,  do  you  agree  with  that? 

TC: _ 

[Note  28.  If  there  is  a  question  as  to  the  maximum  punishment,  the  military  judge  must  resolve  it.  If  the 
maximum  punishment  may  be  subject  to  further  dispute ,  the  military  judge  should  advise  the  accused  of  the 
aiteinative  possibilities  and  determine  whether  this  affects  the  accused’s  decision  to  plead  guilty.] 

MJ:  _ _  by  your  plea  of  guilty  this  court-martial  could  sentence 

you  to  the  maximum  authorized  punishment,  which  is - 

Do  you  understand  that? 

ACC. _ 


MJ:  Do  you  feel  you  have  bad  enough  time  to  discuss  your  case  with  your 

counsel - ? 


ACC: - 

MJ; _ _  do  you  feel  that  you  have  had  enough  time  to  discuss  the 

case  with  your  client? 

DC: - 
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Accused's  description  of 
offense(s) 


Identification  of  accused 


luiisdiction 


MJ: _ are  you  satisfied  with _ (and 

_ ),  your  defense  counsel,  and  do  you  believe  (his) 

(her)  (their)  advice  has  been  in  your  best  interest'.’ 

ACC: _ 

MJ;  Are  you  pleading  guilty  voluntarily'.’ 

ACC; _ 

MJ:  Has  anyone  tried  to  force  you  to  plead  guilty'.’ 

ACC: _ 

(Note  29.  The  accused  will  be  placed  under  oath  at  this  pninl.  See  R.C  M.  9UI(el  The  military  judge  may 
inquire  whether  there  is  a  stipulation  in  connection  w  ith  the  plea,  and  may  inquire  into  the  stipulation  at  this 
point.  See  R.C  M.  8II.| 

TC:  Do  you  (swiear)  (affirm)  that  the  statements  you  are  about  to  make  shall  be 

the  truth,  the  w'hole  truth,  and  nothing  but  the  truth  (so  help  you  God)'.’ 

ACC: _ 

MJ;  i  am  going  to  explain  the  elements  of  the  offense(s)  to  which  you  have 

entered  pleas  of  guilty.  By  "elements"  1  mean  the  facts  which  the 
Government  would  have  to  prove  by  evidence  beyond  a  reasonable  doubt 
before  you  could  be  found  guilty  if  you  pleaded  not  guilty.  When  1  state 
each  of  these  elements  ask  yourself  if  it  is  true,  and  whether  you  want  to 
admit  that  its  true.  Then  be  ready  to  talk  about  these  facts  will.  me. 

MJ:  Please  look  at  your  copy  of  the  charges  and  specifications.  You  have  .c’ v.  ': 

pleaded  guilty  to  Charge _ _  Specification _ _  a 

violation  of  Article _ of  the  Uniform  Code  of  Military 

Justice.  The  elements  of  that  offense  are _ 

(Note  30.  See  subparagraph  b  of  Che  appropriate  paragraph  in  Pan  IV.  The  description  of  the  elements 
should  be  tailored  to  the  allegations  in  the  speciftcation.  Legal  terms  should  be  explained  ] 

MJ:  Do  you  understand  those  elements? 

ACC: _ 

MJ;  Do  the  elements  correctly  describe  what  you  did? 

ACC; _ 

(Note  3 1 .  The  military  judge  should  elicit  from  the  accused  facts  supporting  the  guilty  plea  by  questioning 
the  accused  about  the  offensels).  The  questioning  should  develop  the  accused's  description  of  the  offense(s) 
and  establish  the  existence  of  each  element  of  the  offensc(s).  The  military  Judge  should  be  alert  to 
discrepancies  in  the  accused's  description,  or  between  the  accused's  description  and  any  stipulation.  If  the 
accused's  discussion  or  other  information  discloses  a  possible  defense,  the  military  judge  must  inquire  into 
the  matter,  and  may  not  accept  the  plea  if  a  possible  defense  exists.  The  military  judge  should  explain  to  the 
accused  the  elements  of  a  defense  when  the  accused's  description  raises  the  possibility  of  one.  The 
foregoing  inquiry  should  be  repeated  as  to  each  offense  to  which  the  accused  has  pleaded  guilty  ] 

MJ:  Do  you  admit  that  you  are _ the  accused  in  this  case? 

ACC: _ 

MJ:  On  (date  of  earliest  offense  ).  19 _ were  you  a  member  of  the 

United  States  (Army)  (Navy)  (Air  Force)  (Marine  Corps)  (Coast  Guard)  , 
on  active  duty,  and  have  you  remained  on  active  duty  since  then?  -V 

ACC: _ 
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[Note  32  The  military  judge  should  determine  whether  junsdietion  might  be  affected  by  a  post-ottense 
teenlisiment.  j 

MJ:  Is  there  a  pretrial  agreement  in  this  case'.’ 

TC  or  DC: _ 

[Note  33.  If  the  answer  is  yes  proceed  to  note  35;  if  the  answer  is  no.  priKeed  as  follows  | 

MJ;  _ are  you  pleading  guilty  because  of  any  promise  by 

the  Government  that  you  will  receive  a  sentence  reduction  or  other  benefit 
from  the  Government  if  you  plead  guilty'.’ 


ACC; _ 

[Note  34.  If  the  answer  is  no,  proceed  to  acceptance  of  the  plea.  If  the  answer  is  yes.  the  military  judge 
should  determine  from  the  accused  and  counsel  whether  any  agreement  exists.  If  so.  the  plea  agreement 
inquiry  should  continue.  If  not.  then  the  military  judge  should  clarify  any  misunderstanding  the  accused 
may  have,  and  ascertain  whether  the  accused  still  wants  to  plead  guilty.  Once  any  issue  is  resolved,  if  the 
accused  maintains  the  plea  of  guilty,  proceed  to  acceptance  of  the  plea.) 

[Note  35.  If  there  is  a  pretrial  agreement,  the  military  judge  must;  ( 1 )  ensure  that  the  entire  agreement  is 
presented,  provided  that  in  trial  by  military  judge  alone  the  military  judge  ordinarily  will  not  examine  any 
sentence  limitation  at  this  point;  (2)  ensure  that  the  agreement  complies  with  R.C.M .  705;  and  1 3)  inquire  to 
ensure  that  the  accused  understands  the  agreement  and  that  the  parties  agree  to  it.  See  R.C.M  .  910(f).  If  the 
agreement  contains  any  ambiguous  or  unclear  terms,  the  military  judge  should  ootain  clarilication  from  the 
parties.] 

[Note  36.  The  agreement  should  be  marked  as  an  Appellate  Exhibit,  If  the  agreement  contains  a  sentence 
limitation  and  trial  is  before  military  judge  alone,  the  sentence  limitation  should  be  marked  as  a  separate 
Appellate  Exhibit,  if  possible.) 

(Note  37.  The  language  below  is  generally  appropriate  when  trial  is  before  military  judge  alone.  It  should 
be  modified  when  trial  is  before  members.) 

MJ:  _ _  I  have  here  Appellate  Exhibit _ ,  which  is  part  of  a  pretrial 

agreement  between  you  and _ _  the  convening  authority.  Is  this 

your  signature  which  appears  (on  the  bottom  of  page  - ) 

( _ ),  and  did  you  read  this  part  of  the  agreement? 

ACC: _ 

MJ:  Did  you  also  read  and  sign  Appellate  Exhibit _ ,  which  is  the 

second  part  of  the  agreement? 

ACC; _ 

MJ;  Do  you  believe  that  you  fully  understand  the  agreement? 

ACC: _ 

MJ:  I  don’t  know,  and  I  don’t  want  to  know  at  this  time  the  sentence  limitation 

you  have  agreed  to.  However,  1  want  you  to  read  that  part  of  the  agreement 
over  to  yourself  once  again. 

MJ:  [After  accused  has  done  so.) 

Without  saying  what  it  is,  do  you  understand  the  maximum  punishment 
the  convening  authority  may  approve? 

ACC: _ 

MJ:  In  a  pretrial  agreement,  you  agree  to  enter  a  plea  of  guilty  to  (some  of)  the 

charge(s)  and  specification(s),  and,  in  return,  the  convening  authority 
agrees  to  (approve  no  sentence  greater  than  that  listed  in  Appellate 
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Exhibit _ _  which  you  have  just  read)  ( _ ).  (In  addi¬ 
tion.  (you  have  agreed  to  testify  against _ ) 

( _ )  (the  convening  authority  has  agreed  to  withdraw 

Charge _ and  its  specification)  ( _ ).  Do  you 

understand  that? 

ACC. _ 

MJ:  If  the  sentence  adjudged  by  this  court-martial  is  greater  than  the  one 

provided  in  the  agreement,  the  convening  authority  would  have  to  reduce 
the  sentence  to  one  no  more  severe  than  the  one  in  your  agreement .  On  the 
other  hand,  if  the  sentence  adjudged  by  this  court-martial  is  less  than  the 
one  in  your  agreement,  the  convening  authority  cannot  increase  the 
sentence  adjudged.  Do  you  understand  that  ? 

ACC: _ 

(Note  38.  The  military  judge  should  discuss  the  agreement  with  the  accused,  and  explain  any  terms  which 
the  accused  may  not  understand.  If  the  accused  does  not  understand  a  term,  or  if  the  parties  disagree  as  to  a 
term,  the  agreement  should  not  be  accepted  unless  the  matter  is  clarified  to  the  satisfaction  of  the  parties.  If 
there  are  any  illegal  terms,  the  agreement  must  be  modified  In  accordance  with  R.C.M.  705.  The  trial 
counsel  should  be  granted  a  recess  on  request  to  secure  the  assent  of  the  convening  authority  to  any  material 
modification  in  the  agreement.) 

MJ:  - is  this  agreement.  Appellate  Exhibitfs) _ (and _ ) 

the  entire  agreement  between  you  and  the  convening  authority?  In  other 
words,  is  it  correct  that  there  are  no  other  agreements  or  promises  in  this 
case? 

ACC: _ 

MJ:  Do  counsel  agree? 

TC: _ 

DC: _ 

MJ:  _ _  do  you  understand  your  pretrial  agreement? 

ACC: _ 

MJ:  Do  counsel  disagree  with  my  explanation  or  interpretation  of  the  agree¬ 

ment  in  any  respect? 

TC: _ 

DC: _ 

MJ:  (  To  DC  ).  did  the  offer  to  make  a  pretrial  agreement  originate  with  the 

defense? 

DC: _ 

MJ:  _  - -  are  you  entering  this  agreement  freely  and  voluntarily? 

AC: _ 

MJ:  Has  anyone  tried  to  force  you  to  enter  this  agreement? 

ACC: _ 

MJ:  Have  you  fully  discussed  this  agreement  with  your  counsel,  and  are  you 

satisfied  that  (his)  (her)  advice  is  in  your  best  interest? 
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_ _  although  yt)u  believe  you  are  guiliy,  you  haw  a  legal  and 

a  moral  right  to  plead  not  guilty  and  to  require  the  Goverment  to  pro\e  its 
case  against  you,  it'  it  can.  by  legal  and  eonipeteni  evidence  beyond  a 
reasonable  doubt,  if  you  were  to  plead  not  t  ^iltv.  then  you  would  be 
presumed  under  the  law  to  be  not  guilty,  and  only  by  intnxJueing  evidence 
and  proving  your  guilt  beyond  a  reasonable  doubt  can  the  Government 
overcome  that  presumption.  Do  you  understand  ’ 


Do  you  have  any  questions  about  your  plea  of  guilty,  your  pretrial 
agreement,  or  anything  we  have  discussed 


Announcement  of  findings  based 
on  guilty  plea 


Do  you  still  want  to  plead  guilty 


1  find  that  the  accused  has  knowingly,  intelligently,  and  consciously 
waived  (his)  (her)  rights  against  self-inenmination,  to  a  trial  of  the  facts 
by  a  court-martial,  and  to  be  confronted  by  the  witnesses  against  (him) 
(her);  that  the  accused  is.  in  fact  guilty;  and  (his)  (her)  plea  of  guilty  is 
accepted. 

_ you  may  request  to  withdraw  your  plea  of  guilty  any  time 

before  the  sentence  is  announced  in  your  case  and  if  you  have  a  gocxl 
reason  for  your  request.  I  will  grant  it.  Do  you  understand  .’ 


(Note  39.  Findings  of  guilty  may.  and  ordinarily  should,  be  entered  at  this  psiini  ruep/  when  1 1 1  niH 
permitted  by  regulations  of  the  Secretary  concerned:  or  l2l  the  plea  is  lo  a  lesser  included  ollense  and  the 
prosecution  intends  to  proceed  to  trial  on  the  offense  as  charged  See  R  C  M  dlOigii  1 1  and  l2l  See  also 
R.C.M,  910(g)(3)  in  special  courts-martial  without  a  military  judge  In  Inals  before  military  judge  alone, 
when  some  offenses  are  lo  be  contested,  the  military  judge  may  elect  to  defer  entry  of  any  hndings  until  the 
end  of  trial  on  the  merits.) 

(Note  40.  See  R.C.M,  922  and  Appendix  10  concerning  forms  of  findings  ) 

MJ; _ in  accordance  with  your  plea(s)  of  guilty,  this  court- 

martial  finds  you  (of  all  charges  and  specifications)  (of  Specification 
_ of  Charge _ and  Charge _ ).  Guilty. 

(Note  4  f  If  trial  is  before  members,  and  no  offenses  remain  lo  be  contested  on  the  merits,  this  may  be  an 
appropriate  point  for  the  military  judge  to  inform  ihe  accused  of  the  rights  lo  allocution  under  R  C  M 
1001(a)(3).  See  Note  88  below.  In  addition,  other  issues  relating  to  the  information  or  evidence  to  be 
introduced  on  sentencing  should  ordinarily  be  resolved  at  this  point  If  other  offenses  remain  to  be 
contested,  Ihe  military  judge  should  consider,  and  solicit  the  views  of  the  parlies,  whether  lo  inform  the 
memtx  rs  only  of  the  offenses  to  which  the  accused  pleaded  not  guilty.  The  copy  of  the  charges  presented  to 
Ihe  memtiers  should  reHecI  this  decision.  See  ulso  Note  26.] 


Section  II.  Trial  With  Members;  Preliminary  Session 


INote  42.  The  following  prtKedurc  is  suggested  for  u  trial  with  members  after  completion  of  the  Article 
39(a)  session. 

Before  calling  the  court-martial  to  order,  the  mililarv  judge  should  examine  the  covening  order  and 
any  amending  orders  and  ensure  th^i  ail  members  required  to  be  present  are  present  Witnes.ses  should  be 
excluded  from  the  ctmrtroom  except  when  they  testify 


•  •  -  ■  '  - 
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When  ihc  couri-inarlia)  is  read)  lo  pnveed  the  military  judLic  should  direct  the  bailiH.  it  arn,  or  the 
trial  cimnsel  to  call  the  mciDbcrs  Whenever  the  members  enter  the  courinK»ni.  all  persons  present  except 
the  military  judge  and  reporter  should  rise. 

The  members  are  seated  alternatively  to  the  right  and  lef  t  tif  the  president  according  to  rank  1 


MJ: 

The  court-martial  will  come  to  order.  You  may  be  seated. 

TC: 

This  court-martial  is  convened  by  (general)  (special)  court-martial  con- 
veping  order  number  (HQ  )  (USS  ) 

1  f  as  ameniteit  by  ),  a  eopv  of  which  has  been  furnished 

to  each  member. 

TC: 

The  accused  and  the  following  persons  named  in  the  convening  orders  are 
present: 

TC: 

The  following  persons  named  in  the  convening  orders  are  absent: 

(Note  43.  Persons  who  have  been  relieved  (\icedi  by  whiten  orders  need  not  be  mentioned.  The  reason  k»r 
any  other  absences  should  be  stated  ! 

TC: 

The  prosecution  is  ready  to  proceed  with  the  trial  in  the  case  of  United 
.States  v  (who  is  present). 

Oath  of  members 

MJ: 

The  members  will  now  be  sworn. 

TC: 

All  persons  please  rise. 

"Do  you  Iname(s)  of  member(s))  (swear)  (affirm)  that  you  will 
answer  truthfully  the  questions  concerning  whether  you  should  serve  as  a 
member  of  this  court-martial;  that  you  will  faithfully  and  impartially  try. 
according  to  the  evidence,  your  conscience,  and  the  laws  applicable  to 
trials  by  court-martial,  the  case  of  the  accused  now  before  this  court;  and 
that  you  will  not  disclose  or  discover  the  vote  or  opinion  of  any  particular 
.  member  of  the  court-martial  (upon  a  challenge  or)  upon  the  findings  or 

sentence  unless  required  to  do  so  in  due  course  of  law.  (so  help  you 
God)?" 

Each  member:  I  do. 

Assembly/prcliminary  Mj;  Be  seated  please.  The  court-martial  is  assembled. 

instructions 

(Note  44  See  R  C  M.  911  concerning  asscmbly  l 

(Note  45  At  this  ps)int.  the  military  judge  may  give  the  members  preliminary  instructions.  These  may 
include  instructions  on  Ihe  general  nature  of  the  member's  duties  (see  R.C.M.  .502(aK2)  and  Discussion. 
922.  1(X)61.  the  duties  of  the  military  judge  (.vee  R.C  M.  KOI .  920.  KX)5;  Mil.  R.  Evid.  lO.t).  and  the  duties 
of  counsel  (see  R.C  M  502(dl(5)  and  (6)1;  on  voir  dire  and  possible  grounds  for  challenge  (.see  R.C.M. 
91 2);  on  the  prtK'edures  for  questioning  witnesses  (see  Mil.  R.  Evid.  61 1 . 614);  on  taking  notes;  and  such 
other  matters  as  may  be  appropriate  The  military  judge  may  elect  to  defer  giving  instructions  on  some  ol 
these  matters  until  after  voir  dire,  or  until  another  appropriate  point  in  the  priK-eedings  ) 

General  nature  of  charges  (Note  46.  Trial  counsel  should  distribute  copies  r»f  the  charges  and  spccilieations  to  the  members.) 

TC:  The  general  nature  of  the  charge! s)  in  this  case  (is)  (are) _ 

The  charge(s)  were  preferred  by  _ ;  forwarded  with  rec¬ 
ommendations  as  to  disposition  by  _  (;  and  investigated  by 

_ ). 

Challenges  7(7;  jhe  records  of  this  case  disclose  ( no  grounds  for  challenge)  (grounds  for 

challenge  of _ on  the  following  grounds _ ) 
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TC;  If  any  member  is  aware  of  any  mailer  which  may  be  a  ground  for 

challenge  by  any  parly,  the  member  should  so  slate. 

JNote  47,  In  case  of  a  ne|iativc  rcspiMisc.  trial  counsel  should  announce  "Apparenily  not.”] 

[Note  48.  The  military  judge  and,  it  pcrniitlcd  by  the  military  judge,  counsel  may  examine  the  members 
voir  dire.  See  R.C.M.  yi2<d)  and  Discu.ssion.  The  parties  may  present  evidence  relating  to  challenges  for 
cause.  See  R.C.M.  912(e).  I  '^)n  completion  of  voir  dire  and  taking  evidence,  if  any.  the  parties  will  be 
called  upon  to  enter  challenges  for  cause.  Ordinarily  trial  counsel  enters  challenges  for  cause  before  defense 
counsel.  After  any  challenges  for  cause,  the  parties  may  be  called  upon  to  enter  peremptory  challenges. 
Ordinarily  trial  counsel  enters  a  peremptory  challenge  before  the  defense.  The  parties  must  be  permitted  to 
enter  challenges  outside  the  presence  t»f  members.  See  R.C  M.  9l2lf)  and  (g).  In  special  courts-martial 
w'ithoul  a  military  judge,  see  R.C.M.  912(h). 1 

[Note  49.  If  any  members  are  successfully  challenged,  they  should  be  excused  in  o(>en  sessuin  in  the 
presence  of  (he  parties.  The  record  should  indicate  that  they  withdrew  from  the  courtrinim.  The  members 
who  remain  after  challenges  should  be  reseated  according  to  rank,  as  necessary  ] 

(Note  50.  The  military  judge  should  ensure  that  a  quorum  remains,  and.  if  the  court-mania/  is  composed 
with  enlisted  p«;rsons.  that  at  least  one-third  of  the  remaining  members  are  enlisted  persons.  See  R  .C.M 
912(g)(2)  Discussion.] 

(Note  51.  If  the  members  have  not  yet  been  informed  of  the  plea(s).  this  should  now  be  done.] 

MJ:  Members  of  the  court-martial,  at  an  earlier  session  the  accused  was 

arraigned  and  entered  the  following  pleas: - 

[Note  52.  In  a  special  court-martial  without  a  military  judge,  the  accused  should  now  be  arraigned.  See 
Notes  22-39.) 

(Note  53.  If  the  military  judge  entered  findings  based  pleas  of  guilty  and  no  offenses  remain  to  be 
contested,  the  military  judge  should  give  the  following  insiruciion  and  proceed  to  SECTION  IV.  bclow'.  j 

MJ:  I  accepted  the  accused’s  pleas  of  guilty  and  entered  findings  of  guilty  as  to 

(the)  (all)  Charge(s)  ( _ )  and  .Specification(s)  ( - )  and 

( _ ).  Therefore  we  will  now  proceed  to  determine  a  sentence 

in  the  case. 

(Note  .^4.  If  the  accu.scd  pleaded  guilty  to  some  offenses,  but  others  remain  to  be  contested,  and  the 
members  have  been  informed  of  the  offenses  to  which  the  accused  pleaded  guilty,  the  military  judge  should 
instruct  as  follows.] 

MJ:  Members,  you  will  not  be  required  to  reach  findings  regarding  Charge 

( _ )  and  Specification(s)  ( _ )  (and _ ) 

(and _ ).  Findings  will  be  required,  however,  as  to  Charge 

( _ )  and  Specification(s)  ( _ )  (and _ ) 

(and _ ),  to  which  the  accused  has  pleaded  not  guilty.  You  may  not 

consider  the  fact  that  the  accused  pleaded  guilty  to  (one)  (some)  of- 
fense(s)  in  any  way  in  deciding  whether  the  accused  is  guilty  of  the 
offense(s)  to  which  (he)  (she)  has  pleaded  not  guilty. 

(Note  55 .  If  the  accused  has  pleaded  guilty  to  a  lesser  inc  luded  offense  and  the  prosecution  intends  to  prove 
the  greater  offense,  the  military  judge  should  instruct  as  follows.) 

MJ:  The  accused’s  plea  of  guilty  to  the  lesser  included  offense  of _ 

admits  some  of  the  elements  of  (he  offense  charged  in  (the)  Specification 
( _ )  of  (the)  Charge  ( _ ).  These  elements  are  there¬ 

fore  established  by  the  accused’s  plea  without  need  of  further  proof 
However,  the  accused’s  plea  of  guilty  to  this  lesser  included  offense 
provides  no  basis  for  a  finding  of  guilty  as  charged,  because  there  still 

remains  in  issue  the  elements  of _ No  inference  of  guilt  of 

such  remaining  elements  may  be  drawn  from  the  accused's  plea.  Before 
the  accused  may  be  found  guilty  of  the  offense  charged,  the  prosecution 
must  prove  the  remaining  clement(s)  beyond  a  reasonable  doubt. 

I  Note  56.  The  military  judge  may  give  suchaddilional  preliminary  invlruclinns  as  may  he  appropriale  al  this 
poinl.l 
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SECTION  III.  TRIAL 

[Note  57.  See  R.C.M.  913.) 

MJ;  Will  the  prosecution  make  an  opening  statement? 

TC:  (No)  (Yes. _ ) 

MJ:  Will  the  defense  make  an  opening  statement? 

DC:  (No)  (The  defense  will  make  its  statement  after  the  prosecution  has 

rested.) 

(Yes. - ) 

TC:  The  prosecution  calls  as  its  first  witness _ 

Oath  of  witness  [Note  58.  See  R.C.M.  807.) 

TC:  Do  you  (swear)  (affirm)  that  the  evidence  you  give  in  the  case  now  in 

hearing  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth  (,  so 
help  you  God)? 

WIT: _ 

Preliminary  questions  JC:  (Are  you  (state  name,  grade,  organization,  station,  and  armed  force) 

(state  name  and  address,  if  civilian)?)  (Please  state  your  name  (grade, 
organization,  station,  and  armed  force)  (and  address). 

WIT: _ 

(Note  59.  The  address  of  witnesses  should  be  omitted  in  appropriate  eases,  as  where  it  might  endanger  the 
witness.  I 

[Note  60.  Except  when  an  identification  is  inappropriate  (e.g.  when  the  witness  is  a  laboratory  technician) 
or  where  a  foundation  must  be  laid.  Trial  Counsel  ordinarily  should  ask  the  witness  to  identify  the  accused,  j 

TC:  Do  you  know  the  accused? 

WIT: _ 

(Note  61.  If  the  witness  answers  affirmatively:) 

TC;  Please  point  to  the  accused  and  state  (his)  (her)  name. 

WIT; _ 

TC:  Let  the  record  show  that  the  witness  pointed  to  the  accused  when  stating 

(his)  (her)  name. 

Testimony  [Note  62.  Trial  counsel  should  now  conduct  direct  examination  of  the  witness.  See  Mil.  R.  Evid.  61 1  1 

TC:  No  further  questions. 

MJ:  _ ,  you  may  cross-examine. 

[Note  63.  Defense  counsel  may  cross-examine  the  witness.! 

EXT;  No  (further)  questions. 

[Note  64.  The  parties  should  be  permitted  to  conduct  such  redirect  and  recross-examination  as  may 
reasonably  be  necessary.  See  Mil.  R.  Evid  61 1 .  After  the  parties  have  completed  their  questioning,  the 
military  judge  and  members  may  ask  additional  questions  See  Mil.  R.  Evid.  614.  The  members  should  be 
instrueted  on  the  priKedures  for  questioning.  Each  member's  questions  will  be  collected  by  the  bailiff,  if 
any.  or  trial  counsel,  marked  as  an  Appellate  Exhibit,  examined  by  counsel  fur  each  side,  and  given  to  the 
military  judge.  If  there  are  any  objections,  they  should  be  raised  at  an  Article  39(a)  session  oral  a  side-bar 
conference,  [ 
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Recess,  adjournment,  or  Article 
39(a)  session 
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(Note  65.  After  questioning  of  a  witness  is  completed,  the  military  judge  should  determine  whether  the 
witness  will  be  excused  temporarily  or  permanently.  The  military  judge  should  advise  the  witness  as 
follows.] 

MJ:  _ _  thank  you.  You  are  (temporarily)  excused. 

(Please  wait  (in  the  waiting  room)  ( _ )).  (You  are 

free  to  go.)  As  long  as  this  trial  continues,  do  not  discuss  your  testimony 
or  knowledge  of  the  case  with  anyone  except  counsel.  If  anyone  else  tries 
to  talk  to  you  about  the  case,  stop  them  and  report  the  matter  to  one  of  the 
counsel. 

[Note  66.  The  witness  will  withdraw  from  the  courtroom.  See  Mil.  R.  Evid.  615  ] 

TC:  The  prosecution  calls  as  its  next  witness _ 

[Note  67.  Trial  counsel  continues  to  present  the  prosecution  case.  If  exhibits  were  admitted  at  an  Article 
39(a)  session,  trial  counsel  may.  with  the  permission  of  the  military  judge,  read  or  present  the  evidence  to 
the  court-martial.) 

[Note  68.  In  the  event  of  a  recess,  continuance,  adjournment,  or  Article  39(a)  session  the  military  judge 
should  announce  when  the  court-martial  will  reconvene,  and  should  instruct  or  remind  the  members  not  to 
discuss  the  case  with  anyone,  not  to  consult  legal  references,  and  to  avoid  exposure  to  matters  relating  to  the 
case.] 


Reopening 


. 


Prosecution  rests 


Presentation  of  evidence  by 
defense 


‘XT/-’" 


Rebuttal  and  surrebuttal 


[Note  69.  When  the  court-martial  is  reopened,  the  following  announcement  is  appropriate.] 

MJ;  The  court-martial  will  come  to  order. 

TC:  The  members,  the  parties,  and  the  military  judge  are  all  present. 

TC;  The  prosecution  rests. 

[Note  70.  Amotion  forafinding  of  not  guilty  may  be  raised  at  this  point.  SeeR.C.M.  917.  Any  such  motion 
should  be  made  outside  the  presence  of  the  members .  If  a  motion  is  made  in  the  presence  of  members ,  and  is 
denied,  the  military  judge  should  instruct  the  members  that  the  military  judge  applies  a  different  standard  in 
ruling  on  the  motion  than  they  must  apply  in  teaching  their  findings,  and  that  the  denial  must  have  no  effect 
on  their  deliberations  and  findings.] 

[Note  71.  Defense  counsel  may  make  an  opening  statement  if  one  was  not  made  previously.] 


DC;  The  defense  calls  as  its  first  witness _ 

[Note  72.  Trial  counsel  administers  the  oath  to  each  witness.  Defense  counsel  conducts  direct  examination, 
and  trial  counsel  cross-examination  of  each  witnesses .  Redirect  and  recross-examination  may  be  conducted 
as  appropriate.  The  military  judge  and  members  may  question  each  witness.  See  note  64  ] 

[Note  73,  Defense  counsel  continues  to  present  the  defense  case.  If  exhibits  were  admitted  at  an  Article 
39(a)  session,  defense  counsel  may,  with  the  permission  of  the  military  judge,  read  or  present  the  evidence 
to  the  court-martial  ] 

DC:  The  defense  rests. 

[Note  74.  The  parties  may  preser  '  ice  in  rebuttal  and  surrebuttal.  See  R.C.M.  913(c)(1).  After  the 
parties  complete  their  presentations,  additional  evidence  may  be  presented  when  the  military  judge  so 
directs.  See  R.C.M.  801(c),  9l3(c)(l)(R.) 

[Note  75.  When  a  witness  is  recalled,  the  following  is  appropriate.] 

TC;  Are  you  the  same _ who  testified  earlier  in  this  court- 

martial? 

WIT:  I  am. 

TC;  You  are  reminded  that  you  are  still  under  oath. 

[Note  76.  If  trial  is  by  military  judge  alone,  counsel  should  be  permitted  to  make  closing  arguments.  See 
R.C.M.  919.  After  arguments,  proceed  to  announcement  of  findings  ] 
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Out  of  court  hearing  on  findings 
instructions 

Closing  arguments 


Instructions 


Closing 


After  findings  reached 


Announcement  of  findings 


(Note  77  Ordinarily  Ihe  military  judge  u  ill  conduct  an  Article  .id(a)  session  to  discuss  findings  instructions 
and  examine  the  findings  worksheet.  See  R  C.M.  d20.  92lld),  If  such  instructions  are  discussed  at  a 
conference,  see  R.C  M.  802.) 

(Note  78.  See  R  C.M.  419.) 

TC; _ 

DC: _ 

TC: _ 

(Note  79.  See  R.C.M.  920.) 

MJ: _ 

MJ:  Does  any  member  have  any  questions  concerning  these  instructions? 

MEMBERS: _ 

MJ:  Do  counsel  have  any  objections  to  these  instructions  not  previously 

raised? 

TC: _ 

DC: _ 

[Note  80.  See  R.C  M.  920(0.) 

(Note  8 1 .  Any  exhibits  which  the  members  are  to  consider  should  be  given  to  the  president  before  the  court- 
martial  closes] 

MJ:  The  court-martial  is  closed. 

(Note  82.  While  the  members  are  deliberating,  the  military  judge  may  take  up  certain  matters  which  may 
arise  if  the  accused  is  found  guilty  of  any  offense.  The  admissibility  of  evidence  during  sentencing 
proceedings  and  advice  to  the  accused  about  allocution  rights  may  be  considered  at  an  Article  39(a)  session 
at  this  point.  See  R.C.M.  1001.  See  Note  88  below  concerning  allocution  advice.) 

MJ:  The  court-martial  will  come  to  order. 

TC:  All  parties  and  members  and  the  military  judge  are  present. 

MJ:  (To  president) _ have  the  members  reached  findings? 

PRES: _ 

MJ:  Are  the  findings  on  Appellate  Exhibit _ ? 

PRES:  Yes. 

MJ:  Would  (the  bailiff)  (trial  counsel),  without  examining  it  please  bring  me 

Appellate  Exhibit _ ? 

MJ:  1  have  examined  Appellate  Exhibit _ It  appears  to  be  in  proper 

form.  Please  return  it  to  the  president. 

(Note  83.  See  R.C.M.  921(d)  concerning  a  (indings  worksheet,  and  ihe  procedure  to  be  followed  if  any 
problems  are  indicated.  See  R.C.M.  924  if  reconsideration  of  a  finding  may  be  necessary  ] 

MJ:  _ _  would  you  and  your  counsel  stand  up  please  (and 

approach  the  president). 

MJ:  _ _  announce  the  findings  please. 

PRES:  _ _  this  court-martial  finds  you _ 
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Data  from  charge  sheet 

Matters  presented  by 
prosecution 

Matters  presented  by  defense 


Rebuttal 

Out  of  court  hearing  on 
sentencing  instructions. 


MJ:  Please  be  seated. 

[Note  84.  If  the  accused  is  found  not  guilty  of  all  charges  and  specifications,  the  court-martial  is  ordinarily 
adjourned  at  this  point  ] 

SECTION  IV.  PRESENTENCING  PROCEDURE 


[Note  85.  If  the  accused  pleaded  guilty  to  some  specifications  and  the  members  have  not  yet  been  informed 
of  these,  the  members  should  now  be  given  copies  of  these  specifications  and  be  informed  of  the  accused's 
plea  to  them.  See  text  following  Note  51  ) 

[Note  86.  See  R.C.M  lOOlfbld).] 

MJ:  The  court-martial  will  now  hear  the  data  concerning  the  accused  shown 

on  the  charge  sheet. 

TC: _ 

MJ;  Does  the  prosecution  have  other  matters  to  present? 


[Note  87.  The  prosecution  may  present  certain  matters  from  the  accused's  personnel  records,  evidence  of 
previous  convictions,  evidence  in  aggravation,  and  evidence  of  rehabilitative  potential.  See  R.C.M. 
1001(b)(2)  through  (5).] 

TC;  The  prosecution  has  nothing  further. 

[Note  88.  If  the  accused  has  not  previously  been  advised  in  accordance  with  R.C.M.  1001(a)(3).  such 
advice  should  now  be  given.  In  trial  before  members,  this  advice  should  be  given  at  an  Article  39(a) 
session.) 

MJ:  _ _  you  have  the  right  to  present  matters  in  extenuation  and 

mitigation,  that  is,  matters  about  the  offense(s)  or  yourself  which  you 
want  the  court-martial  to  consider  in  deciding  a  sentence.  Included  in 
your  right  to  present  evidence  are  the  rights  you  have  to  testify  under  oath, 
to  make  an  unsworn  statement,  or  to  remain  silent.  If  you  testify,  you  may 
be  cross-examined  by  the  trial  counsel  and  questioned  by  me  (and  the 
members).  If  you  decide  to  make  an  unsworn  statement  you  may  not  be 
cross-examined  by  trial  counsel  or  questioned  by  me  (or  the  members). 
You  may  make  an  unsworn  statement  orally  or  in  writing,  personally,  or 
through  your  counsel ,  or  you  may  use  a  combination  of  these  ways .  If  you 
decide  to  exercise  your  right  to  remain  silent,  that  cannot  be  held  against 
you  in  any  way.  Do  you  understand  your  rights? 

ACC: _ 

MJ:  Which  of  these  rights  do  you  want  to  exercise? 

ACC; _ 

[No«e  89.  The  defense  may  present  matters  in  rebuttal  and  extenuation  and  mitigation.  See  R.C.M. 
1001(c).] 

DC;  The  defense  has  nothing  further. 

[Note  90.  The  parties  may  present  additional  matters  in  rebuttal,  as  appropriate  See  R.C.M. 
1001(a)(1)(C).] 

[Note  91 .  If  trial  is  by  military  judge  alone,  couasel  should  be  permitted  to  make  arguments  on  sentencing. 
After  arguments  proceed  to  announcement  of  the  sentence  ] 

[Note  92.  Ordinarily  the  military  judge  will  conduct  an  Article  39(a)  session  to  discuss  sentencing 
instructions  and  examine  the  sentence  worksheet.  See  R.C.M.  1005.  If  such  instructions  are  discussed  at  a 
conference,  see  R.C.M.  802.] 
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Instructions 


Closing 


After  sentence  reached 


Announcement  of  sentence 


(Note  93.  See  R.C.M.  IOOI(g).J 

TC;  _ 

DC:  _ 


(Note  94.  See  R.C.M.  1005.) 

MJ: _ 

MJ:  Does  any  member  have  any  questions  concerning  these  instructions? 

MEMBERS: _ 

MJ:  Do  counsel  have  any  objections  concerning  these  instructions  not  pre¬ 

viously  raised? 

TC: _ 

DC: _ 

(Note  95.  See  R.C.M.  1005(f).] 

(Note  96.  Any  exhibits  which  the  r'embers  are  to  consider  should  be  given  to  the  president  before  the  court- 
martial  closes.] 

MJ:  The  court-martial  is  closed. 

MJ:  The  court-martial  will  come  to  order. 

TC:  All  parties  and  members  and  the  military  judge  are  present. 

MJ:  (To  president) - -  have  the  membeis  reached  a  sentence? 

PRES: _ 

MJ:  Is  the  sentence  on  Appellate  Exhibit _ ? 

PRES:  Yes. 

MJ:  Would  (the  bailiff)  (trial  counsel),  without  examining  it,  please  bring  me 

Appellate  Exhibit _ ? 

MJ:  I  have  examined  Appellate  Exhibit _ It  appears  to  be  in  proper 

form.  Please  return  it  to  the  president. 

[Note  97.  See  R.C.M.  1006(e)  concerning  a  sentence  worksheet,  and  the  procedure  to  be  followed  if  any 
problems  ate  indicated.  See  R.C.M.  1009  if  reconsideration  of  the  sentence  may  be  necessary.] 

MJ:  - ,  would  you  and  your  counsel  stand  up  please  (and  ap¬ 

proach  the  president). 

MJ:  - ,  would  you  announce  the  sentence  please. 

PRES:  - ,  this  court-martial  sentences  you  to: _ 

MJ:  Please  be  seated. 

(Note  98.  In  trial  before  members,  ordinarily  the  members  should  be  excused  at  this  point.  If  no  other 
matters  remain  to  be  considered,  the  court-martial  should  be  adjourned.  If  there  are  additional  matters  to  be 
consideret'  (e.g.,  punishment  limitation  in  a  pretrial  agreement  in  a  trial  . by  military  judge  alone,  see 
R.C.M.  910(f)(3)  or,  if  the  accused  was  represented  by  more  than  one  couiisel,  which  counsel  will  prepare 
any  response  to  the  post-trial  review)  these  matters  should  be  addressed  before  the  court-martial  is 
adjourned.] 
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Advice  in  GCMs  and  SPCMs  in 
which  BCD  adjudged 


[Note  99.  The  military  judge  must  advise  the  accused  of  the  accused’s  post-trial  and  appellate  rights.  See 

R.C.M.  1110.] 

MJ:  _ I  will  explain  to  you  your  post-trial  and  appellate 

rights. 

MJ:  After  the  record  of  trial  is  prepared  in  your  case, _ the 

convening  authority  will  act  on  your  case.  The  convening  authority  can 
approve  the  sentence  (adjudged)  (provided  in  your  pretrial  agreement),  or 
(he)  (she)  can  approve  a  lesser  sentence  or  disapprove  the  sentence 
entirely.  The  convening  authority  cannot  increase  the  sentence.  The 
convening  authority  can  also  disapprove  (some  or  all  of)  the  findings  of 
guilty.  The  convening  authority  is  not  required  to  review  the  case  for  legal 
errors,  but  may  take  action  to  correct  legal  errors.  Do  you  understand? 

ACC: _ 

(Note  100.  In  general  courts-martial  and  in  special  court-martial  in  which  a  BCD  has  been  adjudged,  the 

following  advice  should  be  given.  In  other  cases,  proceed  to  Note  104.] 

MJ:  You  have  the  right  to  submit  matters  to  the  convening  authority  before 

(he)  (she)  takes  action  on  your  case.  These  matters  must  be  submitted  to 
the  convening  authority  within  30  days  of  today  or  within  7  days  after  you 
or  your  counsel  receive  a  copy  of  the  record  of  trial,  whichever  is  later. 
The  convening  authority  may  extend  these  periods  for  good  cause.  Do 
you  understand? 

ACC: _ 

MJ:  Before  the  convening  authority  takes  action,  the  (staff  judge  advocate) 

(legal  officer)  will  submit  a  recommendation  to  the  convening  authority. 
This  recommendation  will  be  sent  to.  your  defense  counsel  before  the 
convening  authority  takes  action,  and  you  may  submit  matters  in  re¬ 
sponse  to  the  recommendation  within  5  days  of  receiving  it.  The  con¬ 
vening  authority  may  extend  this  period  for  good  cause.  Do  you  under¬ 
stand? 

ACC: _ 

(Note  101.  Um  the  following  in  cites  subject  to  review  by  a  Court  of  Military  Review.  Otherwise  proceed  to 

Note  102.1 

MJ:  After  the  convening  authority  takes  action,  unless  you  waive  appellate 

review,  your  case  will  be  reviewed  by  the  _ Court  of 

Military  Review.  You  arc  entitled  to  be  represented  by  counsel  before 
such  court.  Military  counsel  will  be  appointed  to  represent  you  at  no  cost 
to  you,  and  if  you  so  choose,  you  may  be  represented  by  civilian  counsel 
at  no  expense  to  the  United  States.  Do  you  understand? 


ACC: _ 

MJ:  The  Court  of  Military  Review  will  review  your  case  for  any  legal  errors, 

and  for  factual  sufficiency.  It  will  also  consider  whether  the  sentence  is 
appropriate.  Do  you  understand? 


ACC: _ 

MJ:  After  the  Court  of  Military  Review  completes  its  review,  your  case  could 

be  reviewed,  on  your  request  or  otherwise  by  the  Court  of  Military 
Appeals,  and,  if  it  were  reviewed  by  the  Court  of  Military  Appeals,  by  the 
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Supreme  Court.  You  would  have  the  same  rights  to  counsel  before  those 
courts  as  you  have  before  the  Court  of  Military  Review.  Do  you  under¬ 
stand? 


ACC: _ 

[Note  102.  Use  the  following  in  general  courts-martial  which  are  subject  to  examination  by  the  Judge 

Advocate  General  under  Article  69(a).] 

MJ:  After  the  convening  authority  takes  action,  unless  you  waive  further 

review,  your  case  will  be  forwarded  to  the  Judge  Advocate  General  for 
examination.  The  record  will  be  examined  in  the  office  of  the  Judge 
Advocate  General  for  any  legal  errors  and  concerning  the  appropriateness 
of  the  sentence,  and  the  Judge  Advocate  General  may  take  corrective 
action,  if  appropriate.  Do  you  understand? 

ACC: _ 


[Note  103.  Use  the  following  in  all  general  courts-martial  and  all  special  courts-martial  in  which  a  bad- 

conduct  discharge  has  been  adjudged.) 

MJ:  If  you  waive  appellate  review,  you  give  up  the  rights  1  have  just  described. 

Do  you  understand? 

ACC: _ 

MJ:  If  you  do  not  waive  appellate  review,  you  may  withdraw  your  case  from 

appellate  review  at  a  later  time,  before  such  review  is  completed.  Do  you 
understand? 

ACC: _ 

MJ:  If  you  do  waive,  or  later  withdraw  your  case  from,  appellate  review,  you 

cannot  change  your  mind  later.  Once  you  file  a  waiver  or  withdrawal ,  your 
decision  is  final  and  appellate  review  is  barred.  Do  you  understand? 

ACC: _ 

MJ:  If  you  waive  or  withdraw  appiellate  review,  your  case  will  be  reviewed  by 

a  judge  advocate  for  legal  error.  You  may  suggest,  in  writing,  possible 
errors  for  the  judge  advocate  to  consider.  The  judge  advocate’s  con¬ 
clusions  will  be  sent  to  the  general  court-martial  convening  authority  for 
final  action  in  your  case.  Do  you  understand? 

ACC: _ 

MJ:  After  review  by  the  judge  advocate  and  action  by  the  general  court- 

martial  convening  authority  is  completed,  you  may  request  the  Judge 
Advocate  General  to  take  corrective  action  in  your  case.  Such  a  request 
must  be  filed  within  two  years  after  the  convening  authority  takes  action 
unless  you  can  show  good  cause  for  filing  later.  Do  you  understand? 

ACC: _ 

MJ:  You  have  the  right  to  the  advice  and  assistance  of  counsel  in  exercising 

your  post-trial  and  appellate  rights  and  in  making  any  decision  to  waive 
them.  Do  you  understand? 

ACC: _ 

MJ:  Do  you  understand  your  post-trial  and  appellate  rights? 


y.'- 
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MJ;  The  court-martial  is  adjourned. 

[Note  104,  In  special  courts-martial  in  which  a  bati-conduct  discharge  was  not  adjudged,  the  following 

advice  should  be  given  ] 

MJ:  You  have  the  right  to  submit  matters  to  the  convening  authority  before 

(he)  (she)  takes  action  on  your  case.  These  matters  must  be  submitted  to 
the  convening  authority  within  20  days  of  today  or  within  7  days  after  you 
or  your  counsel  receive  a  copy  of  the  record,  whichever  is  later.  The 
convening  authority  may  extend  these  periods  for  good  cause.  Do  you 
understand? 

ACC: _ 

MJ:  After  the  convening  authority  takes  action,  your  case  will  be  reviewed  by 

a  judge  advocate  for  certain  legal  errors.  You  may  submit,  in  writing, 
suggestions  of  legal  error  for  consideration  by  the  judge  advocate  and  he 
or  she  must  file  a  written  response  to  each.  Do  you  understand? 


MJ:  After  review  by  the  judge  advocate,  and  completion  of  any  action  by  the 

general  court-martial  convening  authority,  if  required,  you  may  request 
the  Judge  Advocate  General  to  take  corrective  action  in  your  case.  Such  a 
request  must  be  filed  within  two  years  after  the  convening  authority  takes 
action  unless  you  can  show  good  cause  for  filing  later.  Do  you  under¬ 
stand? 

ACC: _ 

MJ:  You  have  the  right  to  the  advice  and  assistance  of  counsel  in  the  exercise 

of  your  post-trial  rights.  Do  you  understand? 

ACC: _ 

MJ:  Do  you  understand  your  post-trial  rights? 

ACC: _ 

MJ:  The  court-martial  is  adjourned. 
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(General  Note  to  SCM:  It  is  not  the  pui7>ose  of  this  guide  to  answer  all  questions  which  may  arise  during  a 
trial.  When  this  guide,  chapter  1 3  of  the  Rules  for  Courts-Martial,  and  other  legal  materials  available  fail  to 
provide  sufficient  information  concerning  law  or  procedure,  the  summary  court-martial  should  seek  advice 
on  these  matters  from  a  judge  advocate.  See  R.C.M.  1301(b).  If  the  accused  has  obtained,  or  wishes  to 
obtain,  defense  counsel,  see  R.C.M.  1301(e).  The  SCM  should  examine  the  format  for  record  of  trial  at 
appendix  1 5 .  It  may  be  useful  as  a  checklist  during  the  proceedings  to  ensure  proper  preparation  after  trial 
The  SCM  should  become  familiar  with  this  guide  before  using  it  Instructions  for  the  SCM  are  contained  in 
brackets,  and  should  not  be  read  aloud.  Language  in  parentheses  reflects  optional  or  alternative  language 
The  SCM  should  read  the  appropriate  language  aloud .  | 

Preliminary  Proceeding 

SCM;  1  am _ I  have  been  detailed  to  conduct  a  summary  court- 

martial  (by  Summary  Court-Martial  Convening  Order  (Number 
- ),  Headquarters, _ _  dated  [see  convening  order]). 

Charges  against  you  have  been  referred  to  me  for  trial  by  summary  court- 
martial  by  {{name  and  title  of  convening  authority])  on  {{date  of  referral]) 
(see  block  IV  on  page  2  of  charge  sheet]. 

[Note  1.  Hand  copy  of  charge  sheet  to  the  accused.) 

I  suggest  that  you  keep  this  copy  of  the  charge  sheet  and  refer  to  it  during 
the  trial.  The  charges  are  signed  by  [see  first  name  at  top  of  page  2  of 
charge  sheet),  a  person  subject  to  the  Uniform  Code  of  Military  Justice, 
as  accuser,  and  are  properly  sworn  to  before  a  commissioned  officer  of  the 

armed  forces  authorized  to  administer  oaths.  ( _ ordered  the 

charges  to  be  preferred.)  The  charges  allege,  in  general,  violation  of 

Article _ _  in  that  you _ (and  Article _ ,  in  that  you 

_ ).  I  am  now  going  to  tell  you  about  certain  rights  you  have  in  this 

trial.  You  should  carefully  consider  each  explanation  because  you  will 
soon  have  to  decide  whether  to  object  to  trial  by  summary  court-martial. 
Until  I  have  completed  my  explanation,  do  not  say  anything  except  to 
answer  the  specific  questions  which  1  ask  you.  Do  you  understand  that? 

ACC: _ 

SCM:  As  summary  court-martial  it  is  my  duty  to  obtain  and  examine  all  the 

evidence  concerning  any  offense(s)  to  which  you  plead  not  guilty,  and  to 
thoroughly  and  impartially  inquire  into  both  sides  of  the  matter.  I  will  call 
witnesses  for  the  prosecution  and  question  them,  and  I  will  help  you  in 
cross-examining  those  witnesses.  I  will  help  you  obtain  evidence  and 
present  the  defense.  This  means  that  one  of  my  duties  is  to  help  you 
present  your  side  of  the  case.  You  may  also  represent  yourself,  and  if  you 
do,  it  is  my  duty  to  help  you.  You  are  presumed  to  be  innocent  until  your 
guilt  has  been  proved  by  legal  and  competent  evidence  beyond  a  reason¬ 
able  doubt.  If  you  are  found  guilty  of  an  offense,  it  is  also  my  duty  to 
consider  matters  which  might  affect  the  sentence,  and  then  to  adjudge  an 
appropriate  sentence.  Do  you  understand  that? 


App.  9,  Note  2 

Right  to  object  to  SCM 


Right  to  inspect  allied  papers 
and  personnel  records 


Witnesses/other  evidence  for  the  SCM: 
government 


Right  to  cross-examine 


Right  to  present  evidence  SCM: 


Evidence  to  be  considered 


Right  to  remain  silent 


Right  to  testify  concerning  the 
offense(s) 


If  one  specification 
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You  have  the  absolute  right  to  object  to  trial  by  summary  court-martial .  It' 
you  object  the  appropriate  authority  will  decide  how  to  dispose  of  the 
case.  The  charges  may  be  referred  to  a  special  or  general  court-martial,  or 
they  may  be  dismissed,  or  the  offenses  charged  may  be  disposed  of  by 
(nonjudicial  punishment  lif  not  previously  offered  and  refusedl  or)  ad¬ 
ministrative  measures.  \See  R.C.M.  306.)  Do  you  understand  that'.’ 


You  may  inspect  the  allied  papers  and  personnel  records.  (Hand  those 
documents  which  are  available  to  the  accused  for  examination  in  your 
presence.)  (You  may  also  inpsect  \identify  personnel  reeords  or  other 

documents  which  are  not  present]  which  are  located  at _ 

You  may  have  time  to  examine  these  if  you  wish.) 

The  following  witnesses  will  probably  appear  and  testify  against  you: 

_ The  following  documents  and  physical  evidence 

will  probably  be  introduced: _ 

After  these  witnesses  have  testified  in  response  to  my  questions,  you  may 
cross-examine  them.  If  you  prefer.  I  w  ill  do  this  for  you  after  you  inform 
me  of  the  matters  about  which  you  want  the  witness  to  be  questioned.  Do 
you  understand  that? 


You  also  have  the  right  to  call  witnesses  and  present  other  evidence.  This 
evidence  may  concern  any  or  all  of  the  charges.  ( 1  have  arranged  to  have 
the  following  witnesses  for  you  present  at  the  trial.)  I  will  arrange  for  the 
attendance  of  other  witnesses  and  the  production  of  other  evidence 
requested  by  you.  1  will  help  you  in  any  way  possible.  Do  you  understand 
that? 


In  deciding  this  case,  I  will  consider  only  evidence  introduced  during  the 
trial.  I  will  not  consider  any  other  information,  including  any  statements 
you  have  made  to  me,  which  is  not  introduced  in  accordance  with  the 
Military  Rules  of  Evidence  during  the  court-martial.  Do  you  understand 
that? 


SCM:  You  have  the  absolute  right  during  this  trial  to  choose  not  to  testify  and  to 

say  nothi  'g  at  all  about  the  offense(s)  with  which  you  are  charged.  If  you 
do  not  testify,  1  will  not  hold  it  against  you  in  any  way.  I  will  not  consider 
it  as  an  admission  that  you  are  guilty.  If  you  remain  silent,  1  am  not 
permitted  to  question  you  about  the  offense! s). 

However,  if  you  choose,  you  may  be  sworn  and  testify  as  a  witness 
concerning  the  offense(s)  charged  against  you.  If  you  do  that,  I  will 
consider  your  testimony  just  like  the  testimony  of  any  other  witness. 

(Note  2  Use  the  following  if  there  is  only  one  spceilication.) 

If  you  decide  to  testify  concerning  the  offense,  you  can  be  questioned  by 
me  about  the  whole  subject  of  the  offense.  Do  you  understand  that? 


V  '  -  '  - 


ACC. 
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If  more  than  one  spcciticalion 


Right  lo  testify,  remain  silent  or 
make  an  unsworn  statement  in 
extenuation  and  mitigation 


Maximum  punishment 


E-4  and  below 


E-5  and  above 


Plea  options 


|Note  -V  L  se  the  following  if  there  is  more  than  one  speeiliealion  | 

SCM:  11  you  decide  to  testify,  you  may  limit  your  testimony  to  any  particular 

offense  charged  against  you  and  not  testify  concerning  any  other  of- 
fense(s)  charged  against  you.  If  you  do  this,  I  may  question  you  about  the 
whole  subject  of  the  offense  about  which  you  testify,  but  1  may  not 
question  you  about  any  offense(s)  concerning  which  you  do  not  testify. 
Do  you  understand  that? 

ACC: _ 

SCM;  In  addition,  if  you  are  found  guilty  of  an  offense,  you  will  have  the  right  to 
testify  under  oath  concerning  matters  regarding  an  appropriate  sentence. 
You  may,  however,  remain  silent,  and  1  will  not  hold  your  silence  against 
you  in  any  way.  You  may,  if  you  wish,  make  an  unsworn  statement  about 
such  matters.  This  statement  may  be  oral,  in  writing,  or  both.  If  you 
testify,  1  may  cross-examine  you.  If  you  make  an  unsworn  staiement. 
however,  1  am  not  permitted  to  question  you  about  it,  but  1  may  receive 
evidence  to  contradict  anything  contained  in  the  statement.  Do  you 
understand  that? 

ACC: _ 

SCM:  If  I  find  you  guilty  (of  the  offense)  (of  any  of  the  offenses  charged),  the 

maximum  sentence  which  1  am  authorized  to  impose  is: 

[Note  4.  For  an  accused  of  a  pay  grade  of  E-4  or  below.  priKced  as  follows.) 

(1)  reduction  to  lowest  enlisted  pay  grade;  and 

(2)  forfeiture  of  two-thirds  of  1  month's  pay;  and 

(3)  confinement  for  I  month  (or.  [if  the  accused  is  attached  to  or 
embarked  in  a  vessel)  to  confinement  on  bread  and  water  or  diminished 
rations  for  3  days  and  confinement  for  24  days). 

[Note  5.  For  an  accused  of  a  pay  grade  above  E-4,  proceed  as  follows.) 

(1)  reduction  to  the  next  inferior  pay  grade;  and 

(2)  forfeiture  of  two-thirds  of  1  month's  pay;  and 

(3)  restriction  to  specified  limits  for  2  months. 

SCM;  Do  you  understand  the  maximum  punishment  which  this  court-martial  is 
authorized  to  adjudge? 

ACC; _ 

SCM;  You  may  plead  not  guilty  or  guilty  to  each  offense  with  which  you  are 
charged.  You  have  an  absolute  right  to  plead  not  guilty  and  to  require  that 
your  guilt  be  proved  beyond  a  reasonable  doubt  before  you  can  be  found 
guilty.  You  have  the  right  to  plead  not  guilty  even  if  you  believe  you  are 
guilty.  Do  you  understand  that? 

ACC: _ 

SCM;  If  you  believe  you  are  guilty  of  an  offense,  you  may.  but  are  not  required 
to,  plead  guilty  to  that  offense.  If  you  plead  guilty  to  an  offense,  you  are 
admitting  that  you  committed  that  offense,  and  this  court-martial  could 
find  you  guilty  of  that  offense  without  hearing  any  evidence,  and  could 
sentence  you  to  the  maximum  penalty  1  explained  to  you  before.  Do  you 
understand  that? 

ACC. _ 
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Lesser  included  offenses 


Convene 

Objection/consent  to  trial  by 
SCM 


Entries  on  record  of  trial 


Readings  of  the  charges 


Arraignment 


Motions 


Pleas 


SCM;  (Examine  the  list  of  lesser  included  offenses  under  each  punitive  article 
alleged  to  have  been  violated.  See  ftirt  IV.  If  a  lesser  included  offense 
may  be  in  issue,  give  the  following  advice.  1  You  may  plead  not  guilty  to 

Charge _ Specification _ as  it  now  reads,  but  plead 

guilty  to  the  offense  of _ which  is  included  in  the  offense 

charged.  Of  course,  you  are  not  required  to  do  this.  If  you  do,  then  I  can 
find  you  guilty  of  this  lesser  offense  without  hearing  evidence  on  it. 
Furthermore,  I  could  still  hear  evidence  on  the  greater  offense  for  pur¬ 
poses  of  deciding  whether  you  arc  guilty  of  it.  Do  you  understand  that'.’ 

ACC. _ 

SCM;  Do  you  need  more  time  to  consider  whether  to  object  to  trial  by  summary 
court-martial  or  to  prepare  for  trial'.’ 

ACC. _ 

SCM;  (If  time  is  requested  or  otherwise  appropriate.!  We  will  convene  the 

court-martial  at _ W^hen  we  convene.  I  w  ill  ask  you  whether  you 

object  to  trial  by  summary  court-martial.  If  you  do  not  object,  1  will  then 
ask  for  your  pleas  to  the  charge(s)  and  specihcation(s).  and  for  you  to 
make  any  motions  you  may  have. 

Ti’lal  Proceedings 

SCM;  This  summary  court-martial  is  now  in  session. 

SCM;  Do  you  object  to  trial  by  summary  court-martial'.’ 

ACC: _ 

(Note  6.  If  there  is  an  objection,  adjourn  the  court-martial  and  return  the  tile  to  the  convening  authontv  If 
the  accused  does  not  object,  prtxreed  as  follows  The  accused  may  be  asked  to  initial  the  notation  on  the 
record  of  trial  that  the  accused  did  or  did  not  object  to  trial  by  summary  court-martial  This  is  not  required, 
however  1 

SCM;  Look  at  the  charge  sheet.  Have  you  read  the  charge(s)  and  specitica- 
tion(s)? 

ACC: _ 

SCM:  Do  you  want  me  to  read  them  to  you'.’ 

ACC: _ 

(If  accused  requests,  read  the  charge(s)  and  specification(s). ( 

SCM:  How  do  you  plead?  Before  you  answer  that  question,  if  you  have  any 

motion  to  dismiss  (the)  (any)  charge  or  specification,  or  for  other  relief, 
you  should  make  it  now. 

ACC. _ 

INote  7.  If  the  accused  makes  a  motion  to  dismiss  or  to  grant  other  relief,  or  such  a  motion  is  raised  by  the 
summary  court-martial,  do  not  poKCed  with  the  tnal  until  the  motions  have  been  decided  See  R.C  M 
905-907.  and  R.C  M.  l.104(bM2)(c)  After  any  motions  have  been  disposed  of  and  if  tem'ination  of  the  trial 
has  not  resulted,  have  the  accused  enter  pleas  and  priKccd  as  Indicated  below  | 

ACC.  I  plead; _ 

(Note  8.  If  the  accused  refuses  to  plead  to  any  offense  charged,  enter  picas  of  not  guilty  If  the  accused 
refuses  to  enter  any  plea,  evidence  must  be  presented  to  establish  that  the  accused  is  the  person  named  in  the 
specificationtsl  and  is  subject  to  court-martial  jurisdiction.  See  R  C  M  202.  I.^OlicI  1 
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Procedures-guihy  pleas 


[Noie  9  It'  the  accused  pleads  not  guilty  to  all  offenses  charged,  proceed  to  the  section  enuiled  “Pro- 

cedureS'Noi  Guilty  Pleas/’j 

(Note  10.  If  the  accused  pleads  guilty  to  one  or  more  offenses,  proceed  as  follows  I 

SCM;  1  will  now  explain  the  meaning  and  effect  of  yourpit.as,  a  d  question  you 
so  that  I  can  be  sure  you  understand.  Refer  to  the  charge(s)  and  specifica- 
tion(s).  1  will  not  accept  your  pleas  of  guilty  unless  you  understand  their 
meaning  and  effect.  You  are  legally  and  morally  entitled  to  plead  not 
guilty  even  though  you  believe  you  are  guilty,  and  to  require  that  your 
guilt  be  proved  beyond  a  reasonable  doubt.  A  plea  of  guilty  is  the 
strongest  form  of  proof  known  to  the  law.  On  your  pleas  of  guilty  alone, 
without  receiving  any  evidence,  1  can  find  you  guilty  of  the  offense(s)  to 
which  you  have  pleaded  guilty.  1  will  not  accept  your  pleas  unless  you 
realize  that  by  your  pleas  you  admit  every  element  of  the  offense(s)  to 
which  you  have  pleaded  guilty,  and  that  you  are  pleading  guilty  because 
you  really  are  guilty.  If  you  are  not  convinced  that  you  are  in  fact  guilty, 
you  should  not  allow  anything  to  influence  you  to  plead  guilty.  Do  you 
understand  that? 

ACC. _ 

SCM:  Do  you  have  any  questions? 

ACC: _ 

SCM:  By  your  pleas  of  guilty  you  give  up  three  very  important  rights.  (You  keep 

these  rights  with  respect  to  any  offense(s)  to  which  you  have  pleaded  not 
guilty.)  The  rights  which  you  give  up  when  you  plead  guilty  are; 

First,  the  right  against  self-incrimination.  This  means  you  give  up  the 
right  to  .say  nothingatall  about  (this)  (these)  offense(s)  to  which  you  have 
pleaded  guilty.  In  a  few  minutes  1  will  ask  you  questions  about  (this) 
(these)  offense(s).  and  you  will  have  to  answer  my  questions  for  me  to 
accept  your  pleas  of  guilty. 

Second,  the  right  to  a  trial  of  the  facts  by  this  court-martial.  This  means 
you  give  up  the  right  to  have  me  decide  whether  you  are  guilty  based  upon 
the  evidence  which  would  be  presented. 

Third,  (he  right  to  be  confronted  by  and  to  cross-examine  any  witnesses 
against  you.  This  means  you  give  up  the  right  to  have  any  witnesses 
against  you  appear,  be  sworn  and  testify,  and  to  cross-examine  them 
under  oath. 

Do  you  understand  these  rights'.’ 

ACC; _ 

SCM:  Do  you  understand  that  by  pleading  guilty  you  give  up  these  rights'? 

ACC: _ 

SCM;  On  your  pleas  of  guilty  alone  you  could  be  sentenced  to - 


INotc  1 1  Rc-rcad  ihc  appropriate  Acntcncing  section  at  notes  4  or  5  aNn  c  unless  (he  summary  court-martial 
IS  a  reheanng  or  new  or  other  trial,  in  which  ca.se  u't'  R  C  M  SiO(d),) 

Do  you  have  any  questions  about  the  sentence  which  could  be  imposed  as 
a  result  of  your  pleas  of  guilty? 

ACC: _ 
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Pretrial  agreement 


Effect  of  guilty  pleas  to  lesser 
included  offenses 


Oath  to  accused  for  guilty  plea 
inquiry 


SCM:  Has  anyone  made  any  threat  or  tried  in  any  other  way  to  force  you  to  plead 

guilty? 

ACC: _ 

SCM:  Are  you  pleading  guilty  because  of  any  promises  or  understandings 

between  you  and  the  convening  authority  or  anyone  else? 

ACC; _ 

[Note  12.  If  the  accused  answers  yes.  the  summary  court-martial  must  inquire  into  the  terms  of  such 

promises  or  understandings  in  accordance  with  R.C.M.  910.  See  Appendix  8,  Note  35  through  acceptance 

of  plea  ] 

[Note  13.  If  the  accused  has  pleaded  guilty  to  a  lesser  included  offense,  also  ask  the  following  question  ! 

SCM:  Do  you  understand  that  your  pleas  of  guilty  to  the  lesser  included  offense 

of _  confess  all  the  elements  of  the  offense  charged  except 

_ ,  and  that  no  proof  is  necessary  to  establish  those  elements 

admitted  by  your  pleas? 

ACC: _ 

SCM:  The  following  elements  state  what  would  have  to  be  proved  beyond  a 

reasonable  doubt  before  the  court-martial  could  find  you  guilty  if  you  had 
pleaded  not  guilty.  As  I  read  each  of  these  elements  to  you,  ask  yourself 
whether  each  is  true  and  whether  you  want  to  admit  that  each  is  true,  and 
then  be  prepared  to  discuss  each  of  these  elements  with  me  when  1  have 
finished. 

The  elements  of  the  offense(s)  which  your  pleas  of  guilty  admit  are 


[Note  14.  Read  the  elements  of  the  offense(s)  from  the  appropriate  punitive  article  in  Pan  IV.  This  advice 
should  be  specific  as  to  names,  dates,  places,  amounts,  and  acts.) 

Do  you  understand  each  of  the  elements  of  the  offense!  s)? 


ACC: _ 

SCM:  Do  you  believe,  and  admit,  that  taken  together  these  elements  correctly 

describe  what  you  did? 

ACC; _ 

(Note  15.  The  summary  court-martial  should  now  question  the  accused  about  the  circumstances  of  the 

offense(s)  to  which  the  accused  has  pleaded  guilty.  The  accused  will  be  placed  under  oath  for  this  purpose. 

See  oath  below.  The  purpose  of  these  questions  is  to  develop  the  circumstances  in  the  accused’s  own  words . 

so  that  the  summary  court-martial  may  determine  whether  each  element  of  the  offense(s)  is  established.] 

SCM:  Do  you  (swear)  (affirm)  that  the  statements  you  are  about  to  make  shall  be 

the  truth,  the  whole  truth,  and  nothing  but  the  truth  (so  help  you  God)? 

ACC: _ 

SCM;  Do  you  have  any  questions  about  the  meaning  and  effect  of  your  pleas  of 
guilty? 

ACC: _ 

SCM:  Do  you  believe  that  you  understand  the  meaning  and  effect  of  your  pleas 

of  guilty? 


ACC: 


•w’  • 


rv- 


y 
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(Note  16.  Pleas  of  guilty  may  not  be  accepted  unless  the  summary  court-martial  linds  that  the>  arc  made 
voluntarily  and  with  understanding  of  their  meaning  and  effect,  and  that  the  accused  has  knowingly, 
intelligently,  and  consciously  waived  the  rights  against  self-incnmination.  to  a  trial  td  the  facts  by  a  court- 
martial.  and  to  be  confronted  by  the  w  iinesses.  Pleas  of  guilty  may  be  improvident  when  the  accused  makes 
statements  at  any  time  during  the  trial  which  indicate  that  there  may  be  a  defense  to  the  ottenset  s).  or  w  hich 
are  otherw  ise  inconsistent  w  ith  an  admission  of  guilt.  If  the  accused  makes  such  siaiemenis  and  persists  m 
them  after  questioning,  then  the  summary  court-martial  must  reject  the  accused's  guilty  pleas  and  enter 
pleas  of  not  guilty  for  the  accused.  Turn  to  the  .section  entitled  'Procedures-Not  Guilty  Pleas  '  and  continue 
as  indicated.  If  (the)  (any  of  the)  accused's  pleas  of  guilty  are  found  provident,  the  summary  court-martial 
should  announce  findings  as  follows  ] 

Acceptance  of  guilty  pleas  SCM;  I  find  that  the  pleas  of  guilty  are  made  voluntarily  and  with  understanding 

of  their  meaning  and  effect.  I  further  specifically  find  that  you  have 
knowingly,  intelligently,  and  consciously  waived  your  rights  against  self¬ 
incrimination,  to  a  trial  of  the  facts  by  a  court-martial,  and  to  be 
confronted  by  the  witnesses  against  you.  Accordingly.  I  find  the  pleas  are 
provident,  and  I  accept  them.  However,  you  may  ask  to  take  back  your 
guilty  pleas  at  any  time  before  the  sentence  is  announced.  If  you  have  a 
sound  reason  for  your  request.  1  will  grant  it.  Do  you  understand  that  .’ 

ACC; _ 

If  any  not  guilty  pleas  remain  (Note  17  If  no  pleas  of  not  guilty  remain,  go  to  note  26.  If  the  accused  has  changed  pleas  of  guilty  to  not 

guilty,  if  the  summary  court-martial  has  en'ered  pleas  of  not  guilty  to  any  charge!  s)  and  specihcationlsl.  or 
if  the  accused  has  pleaded  not  guilty  to  any  of  the  offenses  or  pleaded  guilty  to  a  lesser  included  offense, 
proceed  as  follows.) 

Witnesses  for  the  accused  SCM:  If  there  are  witnesses  you  would  like  to  call  to  testify  for  you.  give  me  the 

name,  rank,  and  organization  or  address  of  each,  and  the  reason  you  think 
they  should  be  here,  and  1  will  arrange  to  have  them  present  if  their 
testimony  would  be  material.  Do  you  want  to  call  witnes.ses? 

ACC: _ 


Determination  of  providence  of 
pleas  of  guilty 


Calling  witnesses 
Witness  oath 


(Note  18.  The  summary  court-martial  should  estimate  the  length  of  the  case  and  arrange  for  ihe  attendance 
of  witnesses.  The  prosecution  evidence  should  be  presented  before  evidence  for  the  defense.) 

SCM:  I  call  as  a  witness _ 

SCM:  (To  the  witness,  both  standing)  Raise  your  right  hand. 

Do  you  swear  (or  affirm)  that  the  evidence  you  shall  give  in  the  case  now 
in  hearing  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth 
(,  so  help  you  God)?  |Do  not  use  the  phrase,  “so  help  you  God,"  if  the 
witness  prefers  to  affirm.) 

WIT: _ 

SCM:  Be  seated.  State  your  full  name.  rank,  organization,  and  armed  force  ((or 

if  a  civilian  witness)  full  name,  address,  and  occupation). 

WIT: _ 

/Note  19.  The  summary  court-martial  should  question  each  witness  concerning  the  alleged  offense(s) 
After  direct  examination  of  each  witness,  the  accused  must  be  given  an  oppKmunity  to  cross-examine.  If  the 
accu.sed  declines  to  cross-examine  the  wime.s.s,  the  summary  court-martial  should  ask  any  questions  that  it 
feels  the  accused  should  have  asked.  If  cross-examination  iKXurs.  the  summary  court-martial  may  ask 
questions  on  redirect  examination  and  the  accused  may  ask  further  questions  in  recross-examination. ) 


■ 


/Note  20.  After  each  witnes.s  ha.s  tc.stilicd.  instruct  the  witness  as  follows  ) 

SCM:  Do  not  di.scu.s.s  thi.s  case  with  anyone  except  the  accu.sed.  counsel,  or 

myself  until  after  Ihe  trial  is  over.  Should  anyone  else  attempt  to  discuss 


-N 
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this  case  with  you,  refuse  to  do  so  and  report  the  attempt  to  me  imme¬ 
diately.  Do  you  understand  that? 

WIT. _ 

SCM;  [To  the  witness)  You  are  excused. 

Recalling  witnesses  [Note  2 1 .  Witnesses  may  be  recalled  if  necessary.  A  witness  who  is  recalled  is  still  under  oath  and  should  be 

so  reminded.) 

[Note  22.  After  all  witnesses  against  the  accused  have  been  called  and  any  other  evidence  has  been 
presented,  the  summary  court-martial  will  announce  the  following.) 

SCM;  That  completes  the  evidence  against  you.  I  will  now  consider  the  evi¬ 
dence  in  your  favor. 

Presentation  of  defense  case  [Note  23.  Witnesses  for  the  accused  should  now  be  called  to  testify  and  other  evidence  should  be  presented. 

Before  the  defense  case  is  terminated  the  summary  court-martial  should  ask  the  accused  if  there  are  other 
matters  the  accused  wants  presented.  If  the  accused  has  not  testified,  the  summary  court-martial  should 
remind  the  accused  of  the  right  to  testify  or  to  remain  silent.) 

Closing  argument  SCM:  I  have  now  heard  all  of  the  evidence.  You  may  make  an  argument  on  this 

evidence  before  1  decide  whether  you  are  guilty  or  not  guilty. 

Deliberations  on  findings  [Note  24 .  The  couit-martial  should  normally  close  for  deliberations.  If  the  summary  court-martial  decides 

to  close,  proceed  as  follows.) 

SCM;  The  court-martial  is  closed  so  that  I  may  review  the  evidence.  Wait 
outside  the  courtroom  until  I  recall  you. 

[Note  2S.  The  summary  court-martial  should  review  the  evidence  and  applicable  law.  It  must  acquit  the 
accused  unless  it  is  convinced  beyond  a  reasonable  doubt  by  the  evidence  it  has  received  in  court  in  the 
presence  of  the  accused  that  each  element  of  the  alleged  offensefs)  has  been  proved  beyond  a  reasonable 
doubt.  See  R.C.M.  918.  It  may  n«  consider  any  facts  which  were  not  admitted  into  evidence,  such  as  a 
confession  or  admission  of  the  accused  which  was  excluded  because  it  was  taken  in  violation  of 
Mil.R.Evid.  304.  The  summary  court-martial  may  find  the  accused  guilty  of  only  the  offense(s)  charged,  a 
lesser  included  offense,  or  of  an  offense  which  does  not  change  the  identity  of  an  trffense  charged  or  a  lesser 
included  offense  thereof.) 

AnnouiKing  the  findings  [Note  26.  The  summary  court-martial  should  recall  the  accused,  who  will  stand  before  the  court-martial 

when  findings  are  announced.  All  findings  including  any  findings  of  guilty  resulting  from  guilty  pleas, 
should  be  announced  at  this  time.  The  following  forms  should  be  used  in  announcing  findings.) 

Not  guilty  of  all  offenses  SCM:  I  find  you  of  (the)  (all)  Charge(s)  and  Specification(s);  Not  Guilty. 

Guilty  of  all  offenses  I  find  you  of  (die)  (all)  Charge(s)  and  Specification(s);  Guilty. 

^ihy  of  some  but  not  all  I  find  you  of  (the)  Specification  ( _ )  of  (the)  Charge  ( _ ): 

Not  Guilty;  of  (the)  Specification  ( _ )  of  (the)  Charge  ( _ ): 

Guilty;  of  (the)  Charge  ( _ ):  Guilty. 

I  find  you  of  (the  Specification  ( _ )  of  (the)  Charge  ( _ ); 

Guilty,  except  the  words _ and _ ;  (substituting  therefor, 

respectively,  the  words _ and _ ;)  of  the  excepted  words; 

Not  Guilty;  (of  the  substituted  words;  Guilty;)  of  the  Charge;  (Guilty) 

(Not  Guilty,  but  Guilty  of  a  violation  of  Article _ ,  UCMJ,  a  lesser 

included  offense). 

Entry  of  findings  [Note  27.  The  summary  court-martial  shall  note  all  findings  on  the  record  of  trial.) 

noceduR  if  total  acquittal  [Note  28.  If  the  accused  has  been  found  not  guilty  of  all  charges  and  specifications,  adjourn  the  court- 

martial,  excuse  the  accused,  complete  the  record  of  trial,  and  return  the  charge  sheet,  personnel  records, 
allied  papere,  and  record  of  trial  to  the  convening  authority.) 

nocedure  if  any  findings  of  [Note  29.  If  the  accused  has  been  found  guilty  of  any  offense,  proceed  as  follows.) 

guilty 

AM 


Guilty  01  lesser  included  offense 
or  with  exceptions  and 
substitutUms 
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Presentence  procedure 


Extenuation  and  mitigation 


Rights  of  accused  to  testify, 
remain  silent,  and  make  an 
unsworn  statement 


SCM;  I  will  now  receive  information  in  order  to  decide  on  an  appropriate 
sentence.  Look  at  the  information  concerning  you  on  the  front  page  of  the 
charge  sheet.  Is  it  correct? 


[Note  30.  If  the  accused  alleges  that  any  of  the  information  is  incorrect,  the  summary  court-martial  must 
determine  whether  it  is  correct  and  correct  the  charge  sheet,  if  necessary.) 

[Note  31.  Evidence  from  the  accused's  personnel  records,  including  evidence  favorable  to  the  accused, 
should  now  be  received  in  accordance  with  R.C.M.  tOOI(b)(2).  These  records  should  be  shown  to  the 
accused.] 

SCM;  Do  you  know  any  reason  why  I  should  not  consider  these?. 

ACC. _ 

[Note  32.  The  summary  court-martial  shall  resolve  objections  under  R.C.M.  1002(b)(2)  and  the  Military 
Rules  of  Evidence  and  then  proceed  as  follows.  ieeafsoR.C.M.  1001(b)(3),  (4),  and  (5)  concerning  other 
evidence  which  may  be  introduced.) 

SCM:  In  addition  to  the  information  already  admitted  which  is  favorable  to  you, 

and  which  I  will  consider,  you  may  call  witnesses  who  are  reasonably 
available,  you  may  present  evidence,  and  you  may  make  a  statement. 
This  information  may  be  to  explain  the  circumstances  of  the  offense(s), 
including  any  reasons  for  committing  the  offense(s),  and  to  lessen  the 
punishment  for  the  offense(s)  regardless  of  the  circumstances.  You  may 
show  particular  acts  of  good  conduct  or  bravery,  and  evidence  of  your 
reputation  in  the  service  for  efficiency,  fidelity,  obedience,  temp  ranee, 
courage,  or  any  erther  trait  desirable  in  a  good  servicemember.  u  may 
call  available  witnesses  or  you  may  use  letters,  affidavits,  certificates  of 
military  and  civil  officers,  or  other  similar  writings.  If  you  introduce  such 
matters,  I  may  receive  written  evidence  for  the  purpose  of  contradicting 
the  matters  you  presented.  If  you  want  me  to  get  some  military  records 
that  you  would  otherwise  be  unable  to  obtain,  give  me  a  list  of  these 
documents.  If  you  intend  to  introduce  letters,  affidavits,  or  other  docu¬ 
ments,  but  you  do  not  have  them,  tell  me  so  that  I  can  help  you  get  them. 
Do  you  understand  that? 

ACC: _ 

SCM:  I  informed  you  earlier  of  your  right  to  testify  under  oath,  to  remain  silent, 

and  to  make  an  unsworn  statement  about  these  matters. 

SCM:  Do  you  understand  these  rights? 

ACC; _ 

SCM;  Do  you  wish  to  call  witnesses  or  introduce  anything  in  writing? 

ACC; _ 

[Note  33.  If  (he  accused  wanes  (he  summary  couit-martial  (o  ob(ain  evidence,  arrange  (o  have  (he  evidence 
produced  as  soon  as  praciicable.) 


[Note  34.  The  summary  ccxirt-martial  should  now  receive  evidence  favorable  (o  (he  accused.  If  (he  accused 
does  not  produce  evidence,  the  summary  coun-martial  may  do  so  if  there  are  matters  favorable  to  the 
accused  which  should  be  presented.) 

SCM;  Do  you  wish  to  testify  or  make  an  unsworn  statement? 

ACC: _ 
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Questions  concerning  pleas  of  [Note  If  as  a  result  of  matters  received  on  sentencing,  including  the  accused's  testimony  or  an  unsworn 

guilty  statement,  any  matter  is  disclosed  which  is  inconsistent  with  the  pleas  of  guilty,  the  summary  court-martial 

must  immediately  inform  the  accused  and  resolve  the  matter.  See  Note  I6.J 

Argument  on  sentence  SCM:  You  may  make  an  argument  on  an  appropriate  sentence. 

ACC; _ 

Deliberations  prior  to  [Note  ilfi.  After  receiving  all  matters  relevant  to  sentencing,  the  summary  court-martial  should  normally 

announcing  sentence  close  for  deliberations.  If  the  summary  court-martial  decides  to  close,  proceed  as  follows.] 

Closing  the  coun-martial  SCM:  This  court-martial  is  closed  for  determination  of  the  sentence.  Wait 

outside  the  courtroom  until  1  recall  you. 

[Note  ,^7.  See  Appendix  1 1  concerning  proper  form  of  sentence.  Once  the  summary  court-martial  has 
determined  the  sentence,  it  should  reconvene  the  court-martial  and  announce  the  sentence  as  follows.) 

Announcement  of  sentence  SCM:  Please  rise.  I  sentence  you  to _ 

[Note  .t8.  If  the  sentence  includes  continement.  advise  the  accused  as  follows.) 

SCM:  You  have  the  right  to  request  in  writing  that  (name  of  convening  authority) 

defer  your  sentence  to  confinement.  Deferment  is  not  a  form  of  clemency 
and  is  not  the  same  as  suspension  of  a  sentence.  It  merely  jxtstpones  the 
running  of  a  sentence  to  confinement. 

[Note  .19.  Whether  or  not  the  sentence  includes  conhnement.  advise  the  accused  as  follows.) 

SCM:  You  have  the  right  to  submit  in  writing  a  petition  or  statement  to  the 

convening  authority.  This  statement  may  include  any  matters  you  feel  the 
convening  authority  should  consider,  a  request  for  clemency,  or  both. 
This  statement  must  be  submitted  within  7  days,  unless  you  request  and 
the  convening  authority  approves  an  extension  of  up  to  1 0  days.  After  the 
convening  authority  takes  action,  your  case  will  be  reviewed  by  a  judge 
advocate  for  legal  error.  You  may  suggest,  in  writing,  legal  errors  for  the 
judge  advocate  to  consider.  If,  after  final  action  has  been  taken  in  your 
case,  you  believe  that  there  has  been  a  legal  error,  you  may  request  review 

of  your  case  by  the  Judge  Advocate  General  of _ Do  you 

understand  these  rights? 

ACC; _ 

Adjourning  the  court-manial  SCM:  This  couri-niartial  is  adjourned. 

Entry  on  charge  sheet  [Note  40.  Record  the  sentence  in  the  record  of  trial.  Inform  the  convening  authority  of  the  lindings. 

recom^le^dalion.^  for  suspension,  if  any,  and  any  defermern  request.  If  the  sentence  includes  confinement, 
arrange  for  the  delivery  of  the  accused  to  the  accused's  commander,  or  someone  designated  by  the 
commander,  for  appropriate  action.  Ensure  that  the  commander  Is  informed  of  the  sentence.  Complete  the 
record  of  trial  and  forward  to  the  convening  authority  ! 
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a.  Announcement  cf  findings 
See  R.C.M.  922. 

In  announcing  the  findings  the  president  or,  in  cases  tried  by  military  judge  alone,  the  military  judge 
should  announce: 

“(Name  of  accused)  ,  this  court-martial  finds  you _ ” 

The  findings  should  now  be  announced  following  one  of  the  forms  in  b  below,  or  any  necessary 
modification  or  combination  thereof. 

b.  Forms 

[Note:  The  following  may.  in  combination  with  the  format  for  announcing  the  findings  in  a  above,  be  used  as  a  format  for  a  findings 
worksheet,  appropriately  tailored  for  the  specific  case.] 

Forms  of  Findings 

I.  Acquittal  of  all  Charges 

Of  all  Specifications  and  Charges;  Not  Guilty 

II.  Convictlort  of  all  Charges 

Of  all  Specifications  and  Charges:  Guilty 

III.  Conviction  of  all  Specifications  of  some  Charges 

Of  all  Specification(s)  of  Charge  1;  Guilty 
Of  Charge  I:  Guilty 

Of  all  Specification(s)  of  Charge  11:  Not  Guilty 
Of  Charge  II;  Not  Guilty 

IV.  Conviction  of  some  Specifications  of  a  Charge 

Of  Specification(s) _ of  Charge  I;  Guilty 

Of  Specification(s) _ of  Charge  I:  Not  Guilty 

Of  Charge  1:  Guilty 

V.  Conviction  by  exceptions 

CX  (the)  Specification  ( _ )  of  Charge  1:  Guilty  except  the  words  “ _ 

Of  the  excepted  words;  Not  Guilty 

Of  Charge  1;  (Guilty)  (Not  Guilty,  but  Guilty  of  a  violation  of  Article _ ) 
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VI.  Conviction  by  exceptions  and  substitutions 

Of  (the)  Specification  ( - )  of  Charge  1:  Guilty  except  the  words  " _ "  substituting  therefor  the  words 

Of  the  excepted  words;  Not  Guilty 
Of  the  substituted  words:  Guilty 

Of  Charge  1;  (Guilty)  (Not  Guilty,  but  Guilty  of  a  violation  of  Article _ ) 

VII.  Conviction  under  one  Charge  of  offenses  under  different  Articles 

Of  Specification  1  of  (the)  Charge  ( _ );  Guilty,  of  Specification  2  of  (the)  Charge  ( _ ):  Guilty,  except  the 

words  _ ” 

Of  (the)  Charge  ( - ),  as  to  Specification  1 :  Guilty,  as  to  Specification  2.  Not  Guilty,  but  Guilty  of  a  violation  of 

Article _ 
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a.  Announcement  cf  sentence 

See  R.C.M.  1007. 

In  announcing  the  sentence,  the  president  or,  in  cases  tried  by  military  judge  alone,  the  military  judge 
should  announce; 

“(Name  of  accused)  ,  this  court-martial  sentences  you - ” 

The  sentence  should  now  be  announced  following  one  of  the  forms  contained  in  b  below,  or  any  necessary 
modification  or  combination  thereof.  Each  of  the  forms  of  punishment  prescribed  in  b  are  separate,  that  is,  the 
adjudging  of  one  form  of  punishment  is  not  contingent  upon  any  other  punishment  also  being  adjudged.  The 
forms  in  c,  however,  may  be  combined  and  modified  so  long  as  the  punishment  adjudged  is  not  forbidden  by  the 
code  and  does  not  exceed  the  maximum  authorized  by  this  Manual  (see  R.C.M.  1003  and  Part  IV)  in  the 
particular  case  being  tried.  In  announcing  a  sentence  consisting  of  combined  punishments,  the  president  or 
military  judge  may,  for  example,  state; 

“To  be  dishonorably  discharged  from  the  service,  to  be  confined  for  one  year,  to  forfeit  all  pay  and 
allowances,  and  to  be  reduced  to  Private,  E-l;’’  or 

"To  be  discharged  from  the  service  with  a  bad-conduct  discharge,  to  be  confined  for  six  months,  and 
to  forfeit  $35.00  pay  per  month  for  six  months;”  or 

“To  be  dismissed  from  the  service,  to  be  confined  for  one  year,  and  to  forfeit  all  pay  and  allow¬ 
ances;”  or 

“To  perform  hard  labor  without  confinement  for  one  month  and  to  forfeit  $25.00  pay  per  month  for 
one  month." 

b.  Single  punishment  forms 

(Note;  The  following  may,  in  combination  with  the  format  for  announcing  the  sentence  in  a  above,  be  used  as  a  format  for  a  sentence 
work,sheet,  appropriately  tailored  for  the  specific  case.] 

1.  To  no  punishment. 

Reprimand 


2.  To  be  reprimanded. 


Forfeitures,  Etc. 


3.  To  forfeit  $ _ pay  per  month  for - (months)  (years), 

4.  To  forfeit  all  pay  and  allowances. 

5.  To  pay  the  United  States  a  fine  of  $ - 

Loss  of  Numbers,  Etc. 

6.  To  (lose _ unrestricted  numbers)  (be  placed  at  the  foot  of  the - s  list  of  present  date  and  to 

remain  there  until  you  shall  have  lost  unrestricted  numbers)  (lose - unrestricted  line  officer 

running  mate  numbers). 

7.  To  lose _ month's  seniority  in  the  date  of  his  warrant  (as  machinist)  ( - ).  and  to  lose 

corresponding  rank  in  the  list  of  (machinists)  ( - )  of  the  (Navy)  ( - ). 


Reduction  of  Enlisted  Personnel 


8.  To  be  reduced  to 


Restraint  and  Hard  Labor 


9.  To  be  restricted  to  the  limits  of _ for  (days)  (months). 

10.  To  perform  hard  labor  without  confinement  for  (days)  (months). 

11.  To  be  confined  for _ (days)  (months)  (years)  (the  length  of  your  natural  life). 

12.  To  be  confined  on  (bread  and  water)  (diminished  rations)  for _ days. 

Punitive  Discharge 

13.  To  be  discharged  from  the  service  with  a  bad-conduct  discharge  (Enlisted  Personnel  only). 

14.  To  be  dishonorably  discharged  from  the  service  (Enlisted  Personnel  and  Warrant  Officers  only). 

15.  To  be  dismissed  from  the  service  (Commissioned  Officers  only). 

Death 


16.  To  be  put  to  death. 

(Note:  A  court-martial  has  no  authority  to  suspend  a  sentence  or  any  part  of  a  sentence.  Numbers  6  and  7  apply  only  in  the  Navy,  Marine 
Corps,  and  Coast  Guard.) 
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GUIDE  FOR  PREPARATION  OF  RECORD  OF  TRIAL  BY  GENERAL  COURT- 
MARTIAL  AND  BY  SPECIAL  COURT-MARTIAL  WHEN  A  VERBATIM  RECORD  IS 

NOT  REQUIRED 

a.  Record  of  trial 

Note.  See  first  three  notes  at  beginning  of  Appendix  14.  If  a  verbatim  record  is  not  required  (see  R  .C.M.  1 103(b)(2KC)  and  (c)(2)).  a 
summarized  report  of  testimony,  objections,  and  other  proceedings  is  permitted.  In  the  event  of  an  acquittal  of  all  charges  and  specihcations,  or 
termination  of  the  proceedings  prior  to  findings  by  withdrawal,  mistrial,  or  dismissal,  the  record  may  be  further  summarized  and  need  only 
contain  sufficient  information  to  establish  lawful  jurisdiction  over  the  accused  and  the  offenses.  See  R.C.M.  1103(e). 

This  appendix  is  to  be  used  as  a  general  guide;  the  actual  record  may  depart  from  it  as  appropriate.  The 
manner  of  summarizing  several  items  of  procedure  is  shown  in  Appendix  I4a. 

Note.  All  records  of  trial  should  begin  as  follows: 


Title 

RECORD  OF  TRIAL 
of 


(Name — last,  first,  middle  initial) 


(Service  No.) 


(Grade) 


(Organization  and  armed  force) 


(Station  or  ship) 


by 


COURT-MARTIAL 


Convened  by _ 

(Title  of  convening  authority) 


(Command  of  convening  authority) 

Tried  at 


(Place  or  places  of  trial) 


on 


(Date  or  dates  of  trial) 


19. 


Copies  of  Record 

Copies  of  record  - copy  of  record  furnished  the  accused  as  per  attached  certificate  or 

receipt. - copy(ies)  of  record  forwarded  herewith. 

RECEIPT  FOR  COPY  OF  RECORD 

Receipt  for  record  I  hereby  acknowledge  receipt  of  a  copy  of  the  above-described  record  of  trial, 

delivered  to  me  at _ this _ day  of _ _ 

19 _ 

(Signature  of  accused  or  defense  counsel) 

•t-  r-^  ,'  (Name  of  accused  or  defense  counsel) 

Note.  See  R.C.M.  1 104(b)(1)  concerning  service  of  record  on  the  accused  or  defense  counsel. 
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CERTIFICATE 


Certificate  in  lieu  of  receipt 


Article  39(a)  session 


Convening  orders 


Time  of  session 


_ 19 _ 

(Place)  (Date) 

I  certify  that  on  this  day  delivery  of  a  copy  of  the  above-described  record  of  trial  was 
made  to  the  accused, 

- -  at - -  by 

(Name  accused)  (Place  of  delivery) 


(means  of  effecting  delivery,  i.e..  mail,  messenger,  etc.) 

and  that  the  receipt  of  the  accused  had  not  been  received  on  the  date  this  record  was 
forwarded  to  the  convening  authority.  The  receipt  of  the  accused  will  be  forwarded  as 
soon  as  it  is  received. 


(Signature  of  trial  counsel) 


(Name  of  trial  counsel) 


Note.  If  accused's  defense  counsel  receives  the  record,  the  trial  counsel  must  attach  an  explana¬ 
tion  to  the  record.  See  R.C.M.  1104(b)(1)(C).  The  following  format  may  be  used: 

The  accused’s  defense  counsel  was  served  the  accused’s  copy  of  the  record  because 
(the  accused  so  requested  in  a  written  request,  which  is  attached)  (the  accused  so 
requested  on  the  record  at  the  court-martial)  (the  accused  was  transferred  to 
_ )  (the  accused  is  absent  without  authority)  ( _ ). 


(Signature  (3f  trial  counsel) 

(Name  of  trial  counsel) 


Note.  If  the  accused  cannot  be  served  and  has  no  counsel  to  receive  the  record,  an  explanation  for 
failure  to  serve  the  record  will  be  attached  to  the  record.  See  R.C.M.  1 104(b)(1)(C).  The  following  format 
may  be  used: 

The  accused  was  not  served  a  copy  of  this  record  because  the  accused  (is  absent 

without  authority)  ( _ ).  Accused  has  no  defense  counsel  to  receive  the 

record  because  (defense  counsel  has  been  excused  under  R.C.M.  505(d)(2)(B)) 
( - ). 

(Signature  of  trial  counsel) 

(Name  of  trial  counsel) 


PROCEEDINGS  OF  A _ COURT-MARTIAL  ARTICLE  39(a) 

SESSION.  The  summarized  record  of  an  Article  39(a)  session  should  proceed  as 
follows: 


Note.  If  trial  was  before  a  special  court-martial  without  a  military  judge,  there  will  have  been  no 
Article  39(a)  session.  However,  generally  the  same  sequence  will  be  followed  except  as  noted  below.  In 
special  courts-martial  without  a  military  judge,  substitute  "president"  for  "military  judge"  when  it 
appears,  and  "court-martial"  for  "Article  39(a)  session." 

The  military  judge  called  the  Article  39(a)  session  to  order  (at)  (on  board) 

_ ,  at _ hours, _ 19 _ _  pursuant  to  the 

following  orders: 

Note .  Here  insert  a  copy  of  the  convening  orders  and  copies  of  any  amending  orders .  Any  written 
orders  detailing  the  military  judge  and  counsel  will  be  attached.  Any  request  of  an  enlisted  accused  for 
enlisted  members  will  be  inserted  immediately  following  the  convening  orders,  together  with  any 
declaration  of  the  nonavailability  o(  such  enlisted  persons.  Any  written  request  for  trial  by  the  military 
judge  alone  will  also  be  inserted  at  this  point.  See  R.C.M.  503(a)(2).  903. 

Note.  The  reporter  should  note  and  record  the  time  and  date  of  the  beginning  and  ending  of  each 
session  of  the  court-martial.  For  example: 

The  session  was  called  to  order  at _ hours, _  19 - 

The  session  (adjourned)  (recessed)  at _ hours, _  19 - 
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Military  judge,  counsel,  and 
members  present  and  absent 


Accused  and  defense  counsel 
present 

Swearing  reporter;  interpreter 

Qualification  of  trial  counsel 


Prior  participation  of  trial 
counsel 


Qualification  of  defense  counsel 


Prior  participation  of  defense 
counsel 


Inquiry  concerning  Anicle  38(b) 


IVrsonnel  sworn 


Challenge:  military  judge 


Request  for  trial  by  military 
judge  alone 


PERSONS  PRESENT 


Note  Here  list  the  names  of  the  military  judge,  counsel,  accused,  and  members  it  present 


PERSONS  ABSENT 


Note.  The  names  of  the  members  need  not  be  listed  if  members  are  not  present.  The  absence  of 
other  detailed  persons  should  be  noted.  The  record  should  include  any  reasons  given  for  the  absence  of 
detailed  persons.  If  the  accused  was  questioned  about  the  absence  of  any  detailed  defense  counsel,  this 
inquiry  should  be  summarized  at  the  point  in  the  record  at  which  such  inquiry  occurred. 

The  accused  and  the  following  (detailed  defense  counsel  and  associate  or  assistant 
defense  counsel)  (civilian  or  individual  military  counsel)  were  present: 

The  following  detailed  (reporter)  (and)  (interpreter)  (was)  (were)  (had  previously 
been)  sworn. 

Note.  Applicable  only  when  a  reporter  or  interpreter  is  used. 

The  trial  counsel  announced  the  legal  qualifications  and  status  as  to  oaths  of  all 
members  of  the  prosecution  (and  that  (he)  (they)  had  been  detailed  by _ ). 

The  trial  counsel  further  stated  that  no  member  of  the  prosecution  had  acted  in  a 
manner  which  might  tend  to  disqualify  (him)  (her)  except  as  indicated  below. 

Note.  If  a  member  of  the  prosecution  is  unqualihed  or  disqualified  under  R. CM.  502(d)  that  will 
be  shown,  together  with  the  action  taken  under  R.C.M.  90i(d).  Any  inquiry  or  hearing  into  the  matter 
should  be  summarized. 

The  detailed  defense  counsel  announced  the  legal  qualifications  and  status  as  to  oaths 

of  all  members  of  the  defense  (and  that  he  (and _ )  had  been  detailed  by 

- ). 

Note.  Legal  qualifications  of  any  civilian  or  individual  military  counsel  will  be  shown. 

The  defense  counsel  stated  that  no  member  of  the  defense  had  acted  in  a  manner  which 
might  tend  to  disqualify  (him)  (her)  except  as  indicated  below. 

Note.  If  a  member  of  the  defense  is  unqualified  or  disqualified  under  R.C.M.  502(d).  the  record 
will  show  that  fact  and  the  action  taken  under  R.C.M.  90 1(d).  Any  inquiry  or  hearing  into  the  matter  should 
be  summarized 

The  military  judge  informed  the  accused  of  the  rights  concerning  counsel  as  set  forth 
in  Article  38(b)  and  R.C.M.  901(d). 

The  accused  responded  that  he/she  understood  the  rights  with  respect  to  counsel,  and 
that  he/she  chose  to  be  defended  by _ 

The  military  judge  and  the  personnel  of  the  prosecution  and  defense  who  were  not 
previously  sworn  in  accordance  with  Article  42(a)  were  sworn.  The  prosecution  and 
each  accused  were  extended  the  right  to  challenge  the  military  judge  for  cause. 

The  military  judge  was  (not)  challenged  for  cause  (by _ )  (on  the  ground  that 

- ). 

Note.  The  record  should  show  the  grounds  forthe  challenge,  a  summary  of  evidence  presented,  if 
any.  and  the  action  taken. 

The  military  judge  ascertained  that  the  accused  had  been  advised  of  his  right  to 
request  trial  by  the  military  judge  alone  and  that  the  accused  did  (not)  desire  to  submit 
such  a  request. 
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Note.  If  the  accused  requests  trial  by  the  military  judge  alone,  any  written  request  will  be 
included  in  the  record.  The  action  im  the  request,  whether  oral  or  written,  should  be  indicated  as  follows: 

After  ascertaining  that  the  accused  had  consulted  with  defense  counsel  and  had  been 
informed  of  the  identity  of  the  military  judge  and  of  the  right  to  trial  by  members,  the 
military  judge  (approved)  (disapproved)  the  accused's  request  for  trial  by  military 
judge  alone. 

Note.  If  the  military  judge  announced  at  this  point  that  the  court-martial  was  assembled,  the 
record  should  so  reflect.  If  assembly  w:as  announced  at  a  different  point  it  should  be  so  show  n  in  the  record 

Note.  If  the  military  judge  disapproved  the  accused's  request,  this  fact  and  any  reasons  given  for 
the  disapproval  should  be  summarized. 

Note.  If  the  accused  did  not  submit,  or  the  military  Judge  disapproved,  a  request  for  trial  by 
military  judge  alone,  and  if  the  accused  is  an  enlisted  person,  the  following  should  be  included: 

Request  for  enlisted  members  The  trial  counsel  announced  that  the  accused  had  (not)  made  a  request  in  writing  that 

the  membership  of  the  court-martial  include  enlisted  persons.  The  defense  counsel 
announced  that  the  accused  had  been  advised  of  the  right  to  request  enlisted  members 
and  that  the  accused  did  (not)  want  to  request  enlisted  members. 

Note.  If  the  accused  did  request  enlisted  members,  the  written  request  will  be  included  in  the 

record. 

Convening  authority  identifled  (Name,  rank,  and  organization  cf  convening  authority)  convened  the  court-martial 

and  referred  the  charges  and  specifications  to  it. 

Note.  In  a  special  court-martial  without  a  military  judge,  ordinarily  the  examination  and 
challenges  of  members  would  occur  at  this  point.  The  format  used  below  for  examination  and  challenges 
may  be  inserted  here  as  appropriate. 

Arraignment  Xhe  accused  was  arraigned  on  the  following  charges  and  specifications: 

Note.  Here  insert  the  original  charge  sheet.  If  there  are  not  enough  copies  of  the  charge  sheet  to 
insert  in  each  copy  of  the  record,  copy  verbatim  from  the  charge  sheet  the  charges  and  specifications,  and 
the  name  of  the  accuser,  the  affidavit,  and  the  reference  to  the  court-martial  for  trial. 

Motions  Note.  If  any  motions  were  made  at  arraignment,  the  substance  of  the  motion,  a  summary  of  any 

evidence  presented  concerning  it.  and  the  military  judge's  ruling  will  be  included  in  the  record.  Motions  or 
objections  made  at  other  times  in  the  court-martial  should  be  similarly  treated  at  a  point  in  the  record 
corresponding  to  when  they  were  raised 

The  accused  pleaded  as  follows: 

To  all  the  Specifications  and  Charges:  (Not  Guilty)  (Guilty) 

To  Specification  1  of  Charge  1:  (Not  Guilty)  (Guilty) 

To  Specification  2  of  Charge  1:  (Not  Guilty)  (Guilty) 

To  Charge  1:  (Not  Guilty)  (Guilty) 

etc. 

Note.  If  the  accused  pleads  guilty  the  plea  inquiry  should  be  summarized.  The  follow  ing  may  be 
used  as  a  guide. 

Guilty  plea  inquiry  Xhe  military  judge  inquired  into  the  providence  of  the  accused’s  pleas  of  guilty.  The 

military  judge  informed  the  accused  of:  the  right  to  counsel  [if  the  accused  had  no 
counsel);  of  the  right  to  plead  not  guilty  and  to  be  tried  by  court-martial  and  that  at 
such  court-martial  the  accused  would  have  the  right  to  confront  and  cross-examine 
witnesses  against  the  accused  and  the  right  against  self-incrimination;  that  by  plead¬ 
ing  guilty  the  accused  waived  the  rights  to  trial  of  the  offense(s),  to  confront  and  cross- 
examine  witnesses,  and  against  self-incrimination;  and  that  the  military  judge  would 
question  the  accused,  under  oath,  about  the  offense(s)  to  which  the  accused  pleaded 
guilty  and  that  if  the  accused  answered  those  questions  under  oath,  on  the  record,  and 
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in  the  presence  of' counsel,  the  accused’s  answers  could  be  used  against  the  accused  in 
a  prosecution  for  perjury  or  false  statement.  The  accused  stated  that  he/she  understood 
these  rights. 

The  military  judge  questioned  the  accused  and  determined  that  the  pleats)  of  guilty 
(was)  (were)  voluntary  and  not  the  result  of  force  or  threats  or  of  promises  (other  than 
those  in  the  pretrial  agreement).  The  military  judge  informed  the  accused  of  the 
elements  of  the  offen.se(s)  and  the  maximum  punishment  which  could  be  imposed  for 
(this)  (these)  offense(s).  The  accused  stated  that  he/she  understood. 

The  military  judge  asked  the  accused  about  the  offense(s)  to  which  the  accused 
pleaded  guilty.  Under  oath  the  accused  stated  as  follows: 


Note.  Here  sumniarizc  the  accused’s  description  of  the  offense(s). 

Ihe  military  judge  ascertained  that  there  was  (not)  a  pretrial  agreement  in  the  case. 

Note.  If  there  wasapretrial  agreement,  the  nuiitary  judge’s  inquiry  into  it  should  be  summanzed. 
The  following  may  be  used  as  a  guide: 

The  pretrial  agreement  was  marked  as  Appellate  Exhibit(s) _ (The  military 

judge  did  not  examine  Appellate  Exhibit _ at  this  time.)  The  military  judge 

inquired  and  ensured  that  the  accused  understood  the  agreement  and  that  the  parties 
agreed  to  its  terms. 

Note.  If  there  was  a  question  or  dispute  as  to  the  meaning  of  any  tenn  in  the  agreement,  the 
resolution  of  that  matter  should  be  described. 

Note.  If  the  accused  entered  a  conditional  guilty  plea  {see  R.C.M.  9|0(aK2|).  this  will  be 
included  in  the  record. 

The  military  judge  found  the  accused's  pleas  of  guilty  provident  and  accepted  them. 

Note.  If  findings  were  entered  (see  R.C.M.  910(g))  on  any  charges  and  specilications  at  this 
point,  the  record  should  so  rellect.  See  FINDINGS  below  for  format. 

Note.  If  the  accused  pleaded  not  guilty  to  any  chargc(s)  and  specilication(s)  which  were  not 
dismissed  or  withdrawn,  in  trial  before  military  judge  alone,  priKCcd  with  PRESENTATION  OF  PROS¬ 
ECUTION  CASE.  If  Ihe  accused  pleaded  guilty  to  all  charge(s)  and  speclflcalion(.s)  in  trial  before  military 
judge  alone,  proceed  with  SENTENCING  PROCEEDINGS  below.  If  trial  was  before  members  proceed 
with  INITIAL  SESSION  WITH  MEMBERS  below 

Note  If  Ihe  court-martial  recessed,  closed,  or  adjourned,  or  if  an  Article  -'9(a)  session  terminated 
and  a  session  of  Ihe  court-martial  begins.  Ihe  record  should  indicaie  Ihe  tinte  of  Ihe  recess,  closing,  or 
adjournment,  and  the  time  of  reopening,  using  Ihe  following  formats:  For  example; 

The  Article  39(a)  session  terminated  at _ hours, _ 19 _ 

The  court-martial  (recessed)  (adjourned)  (closed)  at  _  hours, 

_  19 _ 

Note  Whenever  the  court-martial  reopens  after  a  recess  or  adjomntenl.  or  after  being  closed,  the 
record  should  indicate  whether  any  parly,  member,  or  Ihe  military  judge  previously  present  was  absent,  or, 
if  not  previously  present,  was  now  present.  Persons  present  for  the  lirsl  lime  should  be  identihed  by  name. 
For  example: 

The  military  judge  and  all  parties  previously  present  were  again  present.  (The 

following  members  were  also  present _ )  The  members  were 

(not)  present. 

The  military  judge  and  all  parties  previously  prc.senf  were  again  pre.scnt.  except 

Captain  Smith,  detaiU*'’  defense  counsel  who  had  been  excused  by _ 

Captain  John  T.  Brown,  JAGC,  U.S.  Army,  certified  in  accordance  with  Article  27(b) 
was  present  as  individual  military  counsel,  and  was  previously  sworn. 
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Members  sworn 


Preliminary  instructions 


Announcement  of  pleas 


Opening  statement 


Testimony 
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INITIAL  SESSION  WITH  MEMBERS 

Note.  Except  in  a  special  court-mania)  w  iihout  a  niililary  judge,  ordinarily  inemhers  vkiI)  lx*  tirst 
present  at  this  point.  In  a  special  court-martial  without  a  inilitarv  judge,  ordinarily  the  members  will  be 
sworn  and  examined  immediately  after  the  accused  has  been  afforded  the  opporiuniiy  to  request  enlisted 
members.  In  such  cases,  the  following  matters  should  be  inserted  at  the  appropriate  point  in  the  record 

The  members  of  the  court-martial  were  sworn  in  accordance  with  R.C.M.  807. 

Note.  If  the  military  judge  announced  at  this  point  that  the  court-martial  was  assembled,  the 
record  should  so  reflect.  If  assembly  was  announced  at  a  different  point,  it  should  be  so  shown  m  the  record 

Note.  If  the  military  judge  gave  preliminary  instructions  to  members,  this  should  be  staled  at  the 
point  at  which  they  were  given. 

The  military  judge  instructed  the  members  concerning  theirdutics.  the  conduct  of  the 
proceedings,  ( _ ). 

Note.  If  counsel  examined  the  members  concerning  their  qualiticaiiims.  the  record  should  so 
state.  If  any  member  was  challenged  for  cause,  the  grounds  for  challenge  should  be  summan/ed  In 
addition,  when  a  challenge  is  denied,  the  challenged  member  s  statements  cimcemmg  the  mailer  m 
question  should  be  summarized  in  the  record.  For  example: 

Trial  and  defense  counsel  examined  the  members  concerning  their  Ljualihcations. 
Major  James,  member,  was  questioned  concerning  her  altitude  about  the  offense 
charged,  and  stated,  under  oath  as  follows: 

The  offense  charged  is,  in  my  opinion,  very  serious,  and  worthy  of  a  punitive 
discharge.  My  mind  is  not  made  up.  I  would  consider  all  the  evidence  and  the 
instructions  of  the  military  judge  before  deciding  on  an  appropriate  sentence. 

The  defense  challenged  Major  James  for  cause.  The  challenge  was  denied. 
Neither  side  had  any  further  challenges  for  cause.  The  trial  counsel  challenged 
Captain  Green  peremptorily. 

The  defense  counsel  challenged  Major  James  peremptorily  (and  stated  that  it  would 
have  challenged  another  member  had  the  challenge  of  Major  James  for  cause  been 
sustained). 

Major  James  and  Captain  Smith  were  excused  and  withdrew  from  the  courtroom. 

Note  If  any  part  of  the  examination  of  members  is  done  outside  the  presence  of  other  members, 
this  should  be  stated  in  the  record.  If  challenges  are  made  at  an  Article  .^^la)  session  this  should  be  stated  in 
the  record. 

Note.  If  the  accused  was  arraigned  at  an  Article  .^9(a)  session,  ordinarily  the  military  judge  w  ill 
have  announced  at  this  point  to  the  members  how  the  accused  pleaded  to  the  charges  and  spociticaiions,  and 
the  record  should  so  slate.  If  the  pleas  were  mixed  and  the  members  were  not  made  aware  at  this  point  of  the 
offense!  s)  to  which  the  accused  pleaded  quilty  the  rcci>rd  should  so  slate 

The  military  judge  informed  the  members  that  the  accused  had  entered  pleas  of  (Not 
Guilty)  (Guilty)  to  (the)  (all)  Charge(s)  and  Specification) s)  ( _ ). 

PRESENTATION  OF  PROSECUTION  CASE 

The  trial  counsel  made  (an)  (no)  opening  statement.  The  defense  counsel  made  (an) 
(no)  opening  statement  at  this  time. 

Note.  The  record  will  contain  a  summary  of  the  testimony  presented.  An  example  of  the  manner 
in  which  testimony  may  be  summarized  follows: 

The  following  witnesses  for  the  prosecution  were  sworn  and  testified  in  substance  as 
follows: 

Sgt.  Richard  Roe,  Co,  C.  1st  Bn..  31st  Inf.  Fort  Sill,  Oklahoma. 


.'-.V. 
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Objeclion  and  ruling 


Stipulation 


Opening  statement 


Closing  argument 


Instructions 


Closing 


DIRECT  EXAMINATION 


1  know  the  accused,  Sam  Snooker,  who  is  in  the  military  service  and  a  memhci  tit  in> 
company.  We  both  sleep  in  the  same  barracks.  When  1  went  to  bed  on  the  night  ot 
October  7,  1984, 1  put  my  wallet  under  my  pillow.  The  wallet  had  S7.(K)  in  it;  a  S.S  (Ml 
bill  and  two  $1.00  bills.  Sometime  during  the  night  something  woke  me  up  but  1 
turned  over  and  went  to  sleep  again.  When  1  woke  up  the  next  morning,  my  wallet  was 
gone. 


CROSS-EXAMINATION 

1  don’t  know  the  serial  numbers  on  any  of  the  bills.  One  of  the  SI  .(X)  bills  was  patched 
together  with  scotch  tape  and  one  of  the  fellows  told  me  that  the  accused  had  used  a 
S1.(X)  bill  just  like  that  in  a  poker  game  the  day  after  my  wallet  was  missing. 

Upon  objection  by  the  defense,  so  much  of  the  answer  of  the  witness  as  pertained  to 
what  he  had  been  told  was  stricken. 

The  trial  counsel  offered  in  evidence  a  stipulation  of  fact  entered  into  between  the  trial 
counsel,  defense  counsel,  and  the  accused.  The  military  judge  ascertained  that  the 
accused  understood  and  consented  to  the  stipulation.  It  was  admitted  as  Prosecution 
Exhibit  1. 


PRESENTATION  OF  DEFENSE  CASE 

The  defense  counsel  made  (an)  (no)  opening  statement.  The  following  witnesses  for 
the  defense  were  sworn  and  testified  in  substance  as  follows; 

EVIDENCE  IN  REBUTTAL,  SURREBUTTAL 
WITNESSES  CALLED  BY  THE  COURT-MARTIAL 

The  trial  counsel  made  (an)  (no)  argument. 

The  defense  counsel  made  (an)  (no)  argument. 

The  trial  counsel  made  (an)  (no)  argument  in  rebuttal. 

The  military  judge  instructed  the  members  in  accordance  with  R.C.M.  920,  including 
the  elements  of  each  offense,  (and  of  the  lesser  included  offense(s)  of 
- ,)  (the  defense(s)  of _ )  (the  following  evidentary  mat¬ 
ters  - )  the  presumption  of  innocence,  reasonable  doubt,  and  burden  of 

proof  as  required  by  Article  51(c),  and  on  the  procedures  for  voting  on  the  findings 
worksheet.  (The  members  were  given  Appellate  Exhibit _ findings  work¬ 
sheet.)  (The  members  were  given  Appellate  Exhibit _ a  copy  of  the  military 

judge’s  instructions.)  (There  were  no  objections  to  the  instructions  or  requests  for 
additional  instructions.) 

Note.  If  any  party  requested  instruetions  which  were  not  given,  or  objected  to  the  instructions 
given,  these  matters  should  be  summarized  in  the  record. 

The  court-martial  closed  at _ hours,  _  19 _ 

The  court-martial  reopened  at _ hours, _  19 _ 

Note.  If  the  mitilary  judge  examined  a  findings  worksheet  and  gave  additional  instructions,  these 
should  be  summarized 
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Findings  by  members 


Findings  by  military  judge  alone 


Announcement 


Data  as  to  service 


Introduction  of  exhibits 


Inquiry  of  accused 


FINDINGS 


The  president  announced  that  the  accused  was  found: 

Of  all  Charges  and  Specifications:  (Not  Guilty)  (Guilty) 
Of  Specification  1  of  Charge  I:  (Not  Guilty)  (Guilty) 

Of  Specification  2  of  Charge  I:  (Not  Guilty)  (Guilty) 

Of  Charge  I:  (Not  Guilty)  (Guilty) 

Of  the  Specification  of  Charge  11:  Not  Guilty 
Of  Charge  11:  Not  Guilty 


etc. 

Note.  In  trial  by  the  military  judge  alone,  there  would  be  no  instructions  given,  but  the  military 
judge  may  make  general  and  special  findings.  Any  request  for  special  findings  should  be  summarized,  and 
if  submitted  in  writing,  the  request  should  be  attached  as  an  appellate  exhibit.  The  general  findings  must  be 
announced  in  open  session  with  all  parties  present  and  may  be  recorded  in  the  record  in  the  following  form, 
together  with  any  special  findings  announced  at  that  time: 

The  military  judge  announced  the  following  general  (and  special)  findings  (and 
directed  that  _  be  appended  to  the  record  as  Appellate  Ex¬ 
hibit _ )  (and  stated  that  the  special  findings  would  be  furnished  to  the 

reporter  prior  to  authentication  for  insertion  in  the  record  as  Appellate  Exhibit 
- ); 

Of  all  the  Specifications  and  Charges:  Guilty 

or 


Of  the  Specification  of  Charge  1:  Guilty 
Of  Charge  1:  Guilty 

(Df  the  Specification  of  Charge  11:  Not  Guilty 
Of  Charge  11:  Not  Guilty 

Note.  All  general  findings  should  be  recorded  as  Indicated  above.  Special  findings  delivered 
orally  should  be  summarized.  Any  written  findings,  opinion  or  memorandum  of  decision  should  be 
appended  to  the  record  as  an  appellate  exhibit  and  copies  furnished  to  counsel  for  both  sides. 

Note.  If  the  accused  was  acquitted  of  all  charges  and  specifications,  proceed  to  adjournment. 

SENTENCING  PROCEEDINGS 


The  trial  counsel  presented  the  data  as  to  pay,  service,  and  restraint  of  the  accused  as 
shown  on  the  charge  sheet.  There  were  no  objections  to  the  data. 

The  trial  counsel  offered  Prosecution  Exhibits  1, 2,  and  3  for  identification,  matters 
from  the  accused’s  personnel  records.  (The  defense  did  not  object.)  (The  defense 
objected  to  Prosecution  Exhibit  3  for  identification  on  grounds  that  it  was  not  properly 
authenticated.)  (The  objection  was  (overruled)  (sustained).) 

(Prosecution  Exhibits  1,  2,  and  3  were  (not)  received  in  evidence.) 

No»e.  If  the  prosecution  presented  evidence  in  aggravation  or  of  the  accused’s  rehabilitative 
potential,  this  evidence  should  be  summarized  here,  in  the  same  way  as  evidence  on  the  merits,  above 

The  military  judge  informed  the  accused  of  the  right  to  present  matters  in  extenuation 
and  mitigation,  including  the  right  to  make  a  sworn  or  an  unsworn  statement  or  to 
remain  silent.  In  response  to  the  military  judge  the  accused  stated  that  he/she  chose  to 
(testify)  (make  an  unsworn  statement)  (remain  silent). 

Note.  If  the  defense  calls  witnesses  in  extenuation  and  mitigation,  the  testimony  should  be 
summarized  in  the  record.  If  the  accused  makes  an  oral  unsworn  statement,  personally  or  through  counsel, 
this  si.ould  be  shown  and  the  matters  contained  in  the  statement  summarized 
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Argument  Xhc  prosecution  made  (an)  (tur)  argumcnl  on  sentenee.  The  defense  made  (an)  (no) 

argument  on  sentenee. 

Instructions  jhe  military  judge  instructed  the  members  that  the  maximum  punishment  which 

could  be  adjudged  tor  the  olTensets)  of  which  the  accused  had  been  found  guilty  \sas: 
_ The  military  judge  also  instructed  the  members  con¬ 
cerning  the  procedures  for  voting,  the  responsibility  of  the  members,  and  the  matters 
the  members  should  consider,  in  accordance  with  R.C.M.  1005(e).  (The  members 

were  given  Appellate  Exhibit _ a  sentence  worksheet.)  (The  members  were 

given  Appellate  Exhibit _ a  copy  of  the  military  judge's  instructions.)  (There 

were  no  objections  to  the  instructions  or  requests  for  additional  instructions.) 

Note  If  any  parly  requested  insiructions  wliieli  were  not  given,  or  objected  to  ifie  instructions 
given,  tttese  matters  sfiould  tn.'  summarized  in  tlie  record 

Note.  It.  in  trial  before  military  judge  alone,  the  military  judge  announces  what  the  military  judge 
considers  to  fie  the  ma-ximum  punishment,  the  stated  maximum  should  be  recorded. 

Closing  The  court-martial  closed  at - hours. -  19 - 

Reopening  The  court-martial  reopened  at - hours. - 19 - 

Note.  If  the  military  judge  examined  a  sentencing  worksheet  and  gave  additional  instructions, 
these  should  be  summarized. 

Announcement  The  (military  judge)  (president)  announced  the  following  sentence: — - - - - 

Note.  If  trial  was  by  military  judge  alone  and  Ihctc  was  a  pretrial  agreement,  ordinarily  the 
military  judge  w  ill  examine  any  sentence  limitation  after  announcing  the  sentence  .Any  inquiry  conducted 
at  this  point  should  be  summarized. 

Pretrial  agreement  The  military  judge  examined  Appellate  Exhibit _ The  military  judge 

stated  that,  based  on  (he  sentence  adjudged,  the  convening  authority  (was  obligated. 

under  the  agreement  to  approve  no  sentence  in  excess  of - )  (could 

approve  the  sentence  adjudged  if  the  convening  authority  so  elected)  ( - ). 

Note.  The  military  judge  must  inform  the  accused  of  the  accused's  post-trial  and  appellate  rights 
See  R  C.M.  1010  The  following  is  an  example: 

Advice  concerning  post-trial  and  jhe  military  judge  informed  the  accused  of;  the  right  to  submit  matters  to  the 

appellate  rights  convening  authority  to  consider  before  taking  action;  (the  right  to  have  the  case 

examined  in  the  office  of  the  Judge  Advocate  General  and  the  effect  of  waiver  or 
withdrawal  of  such  right;)  the  right  to  apply  for  relief  from  the  Judge  Advocate 
General;  and  the  right  to  the  advice  and  assistance  of  counsel  in  the  exercise  of  the 
foregoing  rights  or  any  decisitin  to  waive  them. 


Announcement 


Adjournment 


The  court-martial  adjourned  at 


hours. _ 


h.  Examination  of  record  hy  defense  counsel 


Note  When  the  defense  counsel  has  examincsl  the  record  of  trial  bctorc  authentication  the 
tolliminj:  tomi  is  .jppropnaic. 


"I  have  examined  the  record  of  trial  in  the  foregoing  case. 


(Captain)  (Lieutenant) 


..  Defense  Counsel" 


Ni>tc  f(  (he  defense  counsel  vsas  tu*(  eiven  fhc  »«pp(irrunil\  r<>  examine  ihe  record  Kdore 
aulhenlK alion .  ihe  reasons  shouKI  be  all.iched  lo  ihe  record  Sr  c  R  C  M  I  IO^iih  I  iiBi 


-•o-v  ■ . 's.;-  . 
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c.  Authentication  cf  record  cf  trial 


Military  judge 


(1)  By  general  or  special  court-martial  with  members  and  a  military  judge 


Military  Judge 


President 


(Captain)  (Colonel) - -  Military  Judge  (or  (LTJG) 

(1  LT) - -  Trial  Counsel,  because  of  (death)  (disability)  (absence) 

of  the  military  judge.}  (or  (IjCDR)  (Major) _ a  member  in  lieu 

of  the  military  judge  and  the  trial  counsel  because  of  (death)  (disability)  (absence)  of 
the  military  judge  and  of  (death)  (disability)  (absence)  of  the  trial  counsel.) 

(2)  By  general  or  special  court-martial  consisting  of  only  a  military  judge 


(Captain)  (Colonel) - ,  Military  Judge  [or  (LTJG)  (1  LT) 

- ,  Trial  Counsel,  because  of  (death)  (disability)  (absence)  of  the  mili¬ 
tary  judge.]  [or  the  court  reporter  in  lieu  of  the  military  judge  and  trial  counsel 
because  of  (death)  (disability)  (absence)  of  the  trial  counsel.] 

(3)  By  special  court-martial  without  a  military  judge 


[(CDR)  (LTC) _ President  [or  (LTJG)  (1  LT) _ Trial 

Counsel,  because  of  (death)  (disability)  (absence)  of  the  president.)  [or  (LT)  (CPT) 

- ,  a  member  in  lieu  of  the  president  and  the  trial  counsel  because  of 

(death)  (disability)  (absence)  of  the  trial  counsel.) 

Note.  If  the  rank  of  any  person  authenticating  the  record  has  changed  since  the  court-martial,  the 
current  rank  should  be  indicated,  followed  by  “formerly _ " 

d.  Exhibits.  See  R.C.M.  1103(b)(2)(D) 

Note.  Following  the  end  of  the  transcript  of  the  proceedings,  insert  any  exhibits  which  were 
received  in  evidence,  or,  with  the  permission  of  the  military  judge,  copies,  photographs,  or  descriptions  of 
any  exhibits  which  were  received  in  evidence  and  any  appellate  exhibits 

e.  Attachments 

Note  Attach  to  the  record  the  matters  listed  in  R.C.M.  1 103(b)(3). 

/  Certificate  of  correction 

Note.  See  Appendix  14/ 
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GUIDE  FOR  PREPARATION  OF  RECORD  OF  TRIAL  BY  GENERAL  COURT- 
S^ARTIAL  AND  BY  SPECIAL  COURT-MARTIAL  WHEN  A  VERBATIM  RECORD  IS 

REQUIRED 


a.  Record  of  trial 

Note.  Erasures  or  interlineations  should  be  initialed  by  those  who  authenticate  the  record. 

Pages  will  be  numbered  at  the  bottom;  margins  of  I  'A  inches  will  be  left  at  the  top  to  permit  binding,  and  1 
inch  at  the  bottom  and  left  side  of  each  page,  using  S'/r  x  II  inch  paper. 

Words  on  the  margins  of  this  appendix  are  not  part  of  the  form  of  record. 

As  a  general  rule,  all  proceedings  in  the  case  should  be  recorded  verbatim.  See  R.C.M.  1103. 

This  appendix  is  not  a  complete  record  of  trial.  It  is  to  be  used  by  the  reporter  and  trial  counsel  as  a  guide  in 
the  preparation  of  the  completed  record  of  trial  in  all  general  and  special  court-martial  cases  in  which  a  verbatim 
record  is  required. 


RECORD  OF  TRIAL 
of 


(Name — last,  first,  middle  initial) 

(Service  No  ) 

(Rank  or  grade) 

(Organization  and  armed  force) 

by 

(Station  or  ship) 

COURT-MAKl  lAL 

Convened  bv 

(Title  of  convening  auihoniy) 

(Command  of  convening  autbonty) 

on 

IQ 

(Place  or  places  of  trial) 

(Date  or  dates  of  trial) 

No«e  The  title  should  be  followed  by  an  index  The  form  for  this  index  will  be  as  prescribed  in 
publications  of  the  Secretary  concerned.  However,  it  should  cover  important  phases  of  the  tnal,  witnesses  who 
testified,  and  exhibits  that  are  appended  to  the  record 


Copies  of  record 


COPIES  OF  RECORD 


or  receipt. 


copy  of  record  furnished  the  accused  as  per  attached  certificate 


copies  of  record  forwarded  herewith. 
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Receipt  for  rccx)rd 


Certificate  in  lieu  of  receipt 


Convening  orders 


RECEIPT  FOR  COPY  OF  RECORD 

I  hereby  acknowledge  receipt  of  a  copy  of  the  above-described  record  of  trial, 

delivered  to  me  at _ _ this _ day  of 

_ 19 _ 


(Signature  of  accused) 

(Name  ol  accused i 


CERTIFICATE 


_ 19. 

(Place  I  (Date  I 


I  certify  that  on  this  day  delivery  of  a  copy  of  the  above-described  record  of  trial  was 
made  to  the  accused, _ _ 

(Name  nf  accused) 

at _ by _ 

(Place  ol  delivers)  (Means  iM  clleeting  delivery,  i  c..  mail. 

messenger,  etc  ) 

and  that  the  receipt  of  the  accu.sed  had  not  been  received  on  the  date  this  record  was 
forwarded  to  the  convening  authority.  The  receipt  of  the  accused  will  be  forwarded  as 
soon  as  it  is  received. 


(Signature  of  trial  counsel) 

(Nurnc  i>l  trial  rounu’I) 

Note,  If  the  aecuseUS  defense  counsel  receives  the  record,  the  tridl  counsel  must  attach  an 
explanation  to  the  record.  See  K.C.M.  I  I04(h)(  I  ItC'i.  >"v  following  formal  may  he  used; 

The  accused’s  defense  counsel  was  served  the  accused’s  copy  of  the  record  because 
(the  accused  so  requested  in  a  written  request,  which  is  attached)  (the  accused  so 
requested  on  the  record  at  the  court-martial)  (the  accused  was  transferred  to 
_ )  (the  accused  is  absent  without  authority)  ( _ ). 

(Signature  of  trial  counsel) 

I  Name  ot  trial  vaiunsel  i 

Note.  If  the  accused  cannoi  be  served  and  has  nocounsci  lo  receive  the  record,  an  e.xplanaiion  for 
failure  to  serve  the  record  uill  be  attached  lo  the  record.  Sec  R.C.M.  1 104(b){  I  itC).  The  following  format 
may  b<'  used; 

The  accused  was  not  served  a  copy  of  this  record  because  the  accused  (is  absent 

without  authority)  ( _ ).  Accused  has  no  defense  counsel  to  receive  the 

record  because  (defense  counsel  has  been  excused  under  R.C.M.  30,'(d)(2)(B)) 
( _ ). 


(Signature  of  trial  counsel) 

( Name  I'f  Inal  cnimsci ) 

Proceedings  of  a _ court-martial  which  met  (at)  (on  board) 

_ at _ hours. _ 19 _ 

pursuant  to  the  following  orders: 

Nolc  Here  insert  a  c(*py  of  the  orders  convening  the  court-martial  and  copies  of  any  amending 
orders  Copies  (4  any  written  orders  detailing  the  mihlaiy  judge  and  counsel  will  be  inserted  here.  .See 
R  C  M  5D.^(bi  and  (cl  .-Vny  requevl  of  an  enUvted  ;vccused  tor  enUsted  cvnirt  members  will  be  inserted 
immediately  b>llow  ing  the  convening  orders,  together  w  ith  any  declaration  of  the  nonavailability  of  such 
enlisted  perstms.  See  R  .C  M.  Any  written  request  for  trial  by  military  fudge  alone  I R  C.M 

^03)  or  staicmcnl  that  a  military  pidge  could  noi  rx*  obtained  (R  CM  2()l(f  (2)(bi(iii)  will  be  inserted  at 
this  point. 
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Accounting  fur  personnel 

Presence  of  accused 
Swearing  reporter 

Time  of  session 


Administration  of  oaths 


Accounting  fur  personnel  dunng 
trial 


PERSONS  PRESENT 
PERSONS  ABSENT 


Note.  List  military  judge,  if  any.  and  all  members  ol  the  court-martial,  pruseculiun,  and  defense 
as  present  or  absent,  as  announced  by  the  trial  counsel  The  record  of  an  Article  3d(a '  session  or  trial  by  the 
military  judge  alone  need  only  reflect  that  the  members  are  absent  and  need  not  list  the  absent  members  by 
name.  Only  rank  or  grade  and  name  should  be  shown  unless  service  number  is  necessary  to  distinguish 
between  two  persons. 

The  following  named  accused  (was)  (were)  present; _ 

The  detailed  reporter, _ _  (was  sworn)  (had  previously  been 

sworn). 


Note.  The  remainder  of  the  record  of  inal  follows  the  actual  proceedings  in  court-martial  The 
reporter  records  all  the  proceedings  verbatim. 

Note.  The  reporter  should  note  the  time  and  date  of  the  beginning  and  ending  of  each  session  ot 
the  court,  including  the  opening  and  closing  of  the  court-martial  dunng  trial  For  example: 

The  (court-martial)  (session)  was  called  to  order  at - - hours. 

_  19 _ 

The  (court-martial)  (session  was)  (adjourned)  (recessed)  at - hours, 

_ 19 _ 

The  court-martial  (closed)  (opened)  at - hours. 

_  19 _ 


Note.  Il  is  not  necessary  to  record  verbatim  the  oath  actually  used,  whether  ii  be  administered  to  a 
witness,  the  military  Judge,  counsel,  or  the  members.  Regardless  of  the  form  of  oath,  aftirmation,  or 
ceremony  by  which  the  conscience  of  the  witness  is  bound,  R  C.M,  807,  only  the  fact  that  a  witness  took  an 
oath  or  affirmation  is  to  be  recorded.  However,  if  preliminary  qualifying  questions  arc  asked  a  w  itness  prior 
to  the  administration  of  an  oath,  the  questions  and  answers  should  be  recorded  verbatim.  These  preliminary 
questions  and  answers  do  not  eliminate  the  requirement  that  an  oath  be  administered  The  following  are 
examples  of  the  recording  of  the  administration  of  various  oaths: 

The  detailed  interpreter, _ _  (was  sworn)  (had  previously  been 

sworn). 

The  military  judge  and  the  personnel  of  the  prosecution  and  defense  (were  sworn) 
(had  previously  been  sworn). 

The  members  were  sworn. 


Note.  After  the  reporter  is  sworn,  the  reporter  will  record  verbatim  the  statement.s  of  the  tnal 
counsel  with  respect  to  the  presence  of  personnel  of  the  court-martial,  counsel,  and  the  accused.  The 
reporter  should  note  whether,  when  a  witness  is  excused,  the  witness  withdraws  from  the  counriH)m  or,  in 
the  case  of  the  accused,  whether  the  accused  resumes  a  scat  at  counsel  table.  Similarly,  if  the  military  judge 
excuses  a  member  as  a  result  of  challenge  and  the  memb;r  w  ithdraw  s,  the  reporter  should  note  this  fact  in 
the  record.  In  a  special  court-martial  without  a  military  judge,  if  a  challenged  member  withdraws  from  the 
court-martial  while  it  votes  on  a  challenge,  and  then  is  excused  as  a  result  of  challenge  or  resumes  a  seal 
after  the  court-martial  has  voted  on  a  challenge,  the  reptirter  should  note  this  fact  in  the  record.  Example.s  ol 
the  manner  in  which  such  facts  should  be  recorded  arc  as  follows; 


The  (witness  withdrew  from  the  courtroom)  (accused  resumed  his/her  seat  at  the 
counsel  table). 


,  the  challenged  member,  withdrew  from  the  courtroom. 
.  resumed  hisiher  scat  as  a  member  of  the  court-martial. 
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Arraignment 


Recording  testimony 


Note.  If  the  reading  of  the  charges  is  waived  at  arraignment,  the  original  charge  sheet  or  a 
verbatim  copy  of  the  charges  and  spccihcalions.  the  name  and  description  of  the  accusers,  the  affidavit,  and 
the  reference  to  the  court-martial  for  trial,  should  be  inserted  here 


Note.  The  testimony  of  a  witness  will  be  recorded  verbatim  in  a  form  similar  to  that  set  forth 
below  for  a  prosecution  witness: 


_ was  called  as  a  witness  for  the  prosecution,  was  sworn,  and 

testified  as  follows: 


DIRECT  EXAMINATION 


Questions  by  the  prosecution: 

Q.  State  your  full  name,  (etc.) 
A.  _ 

Q - 

A.  _ 


CROSS-EXAMINATION 

Questions  by  the  defense: 

Q - 

A.  _ 


REDIRECT  EXAMINATION 

Questions  by  the  prosecution: 

Q - 

A.  _ 


RECROSS-EXAMINATION 

Questions  by  the  defense: 

Q - 

A. _ 


EXAMINATION  BY  THE  COURT-MARTIAL 


Questions  by  (military  judge)  (member’s  name): 

Q - 

A.  _ 


REDIRECT  EXAMINATION 

Questions  by  the  pro.secution:  -  % 

Q - ? 

A _ 
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RECROSS-EXAMINATION 


Questions  by  the  defense; 

Q - 

A.  _ 


Oul-ot-court  hearings  and  Note.  Oui-of  court  hearings  and  Article  39(a)  sessions  should  be  recorded  and  incorporated  in 

Article  39(a)  sessions  the  record  ot  trial  iVe  R.C.M.  H03. 

b.  Examination  of  record  by  defense  counsel 

Note.  When  the  defense  counsel  has  exantined  the  record  of  trial  prior  to  its  being  forwarded  to 
the  convening  authority,  the  following  form  is  appropriate: 

"I  have  examined  the  record  of  trial  in  the  foregoing  case. 


(Captain)  (Lieutenant) _ Defense  Counsel” 

Note  If  defense  counsel  was  not  given  the  tipportunity  to  examine  the  record  before  authentica¬ 
tion.  the  reasons  should  be  attached  to  the  record.  See  R.C.M.  1 103ii){ I )(B). 

c.  Authentication  <jf  record  trial 


_  19 _ 

( 1 )  By  general  or  special  court-martial  with  members  and  a  military  judge 

Military  Judge _ 

(Captain)  (Colonel) - -  Military  Judge  (or  (LTJG)  (ILT) 

_ _  Trial  Counsel,  because  of  (death)  (disability)  (absence)  of 

the  military  Judge)  [or  (LCDR)  (Major) _ _  a  member  in  lieu 

of  the  military  judge  and  the  trial  counsel  because  of  (death)  (disability)  (absence)  of 
the  military  judge,  and  of  (death)  (disability)  (absence)  of  the  trial  counsel) 

(2)  By  general  court-martial  consisting  of  only  a  military  judge 

Military  Judge  _ 

(Captain)  (Colonel) _ _  Military  Judge  (or  (LTJG)  (ILT) 

_ _  Trial  Counsel,  because  of  (death)  (disability)  (absence)  of 

the  military  judge)  [or  the  court  reporter  in  lieu  of  the  military  judge  and  trial  counsel 
becau.se  of  (death)  (di.sability)  (absence)  of  the  military  judge,  and  of  (death)  (dis¬ 
ability)  (absence)  of  the  trial  counsel) 

(3)  By  special  court-martial  without  a  military  judge 

Presideni _ 

(CDR)  (LTC) _ President  (or  (LTJG)  (ILT) 

_ _  Trial  Counsel,  because  of  (death)  (disability)  (absence)  of 

the  president)  (or  (LT)  (CPT) _ a  member  in  lieu  of  the  president  and 

the  trial  coun.sel  because  of  (death)  (disability)  (absence)  of  the  president,  and  of 
(death)  (disability)  (absence)  of  the  trial  counsel) 

Note.  If  ihc  rank  of  any  person  auiheniicaling  ihc  record  has  changed  since  the  court-martial,  the 
current  rank  should  he  indicated,  followed  by  "formerly _ " 


d.  Exhibits.  See  R.C.M.  1103(b)(2)(D) 

Ntitc  Following  the  end  of  the  transcript  of  the  priKeedings.  insert  any  exhibits  which  were 
received  in  evidence,  or.  with  the  permission  of  the  military  judge,  copies,  photographs,  or  dc'^criptions  of 
any  exhibits  which  were  received  in  evidence,  and  any  appellate  exhibits 


A14-5 


APPENDIX  14 


e.  Attachments 


Note.  Attach  to  the  record  the  matters  listed  in  R  C'  M  I  KWibji.l). 


f.  Certificate  of  correction.  See  R.C.M.  1 104(d). 


19. 


United  States 

V. 


The  record  of  trial  in  the  above  case,  which  was  tried  by  the _ _ _ court-martial 

convened  by _ _  dated _  19 _ ,  (at) 

(on  board) _ on _ _ 

19 _ _  is  corrected  by  the  insertion  on  page  _ .  immediately 

following  line _ _  of  the  following: 

“The  detailed  reporter, _ was  sworn." 

This  correction  is  made  because  the  reporter  was  sworn  at  the  time  of  trial  but  a 
statement  of  that  effect  was  omitted,  by  error,  from  the  record. 

R.C.M.  1104(d)  has  been  complied  with. 

Note.  The  certificate  ol  correction  is  authenticated  as  indicated  above  for  the  record  of  trial  in  the 

case. 

Copy  of  the  certificate  received  by  me  this  _ _ _ _ _ __day 

of _ 19 _ 


(Signature  of  accused) 

(Name  ot  accusedi 

Note.  The  certificate  of  correction  will  be  bound  at  the  end  of  the  original  record  immediately 
before  the  action  of  the  convening  authority 

g.  Additional  copies  of  record 

An  original  and  four  copies  of  the  record  will  be  prepared  of  a  verbatim  record.  In  a  joint  or  common  trial,  an 
additional  copy  of  the  record  must  be  prepared  for  each  accused.  See  R.C.M.  I  l().^(g)(  I  )(A). 
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RECORD  OF  TRIAL  BY  SUMMARY  COURT-MARTIAL 


!•  NAM€  OP  ACCUSED  (Last.  Fint.Mli 

Arthur  N.  Sherry 


D.  G^ADE 
OA  RANK 

PFC 


C  UNIT  OA  OACANIZATiON  OP  ACCUSED 

Co  A,  1st  Battalion,  61st  Inf 


0  SSN 

ni-n-nii 


2*  NAME  OP  CONVENING  AUTmOAITY  (Lost. 
Fir$t,  MJ/ 


Gail  L.  Busybody 


COL 


c.  POSITION 

Commander 


a.  ORGANIZATION  OF  CONVENING  AUTMOBITv 

61st  Infantry  Brigade 


NAVE  OF  SUVMARy  COUFIT- VA RTl AL 
(It  SCM  W9»  accuttr.  to  tlate.) 

Ron  F.  Andrews 


Maior 


UNIT  OFI  ORGANIZATION  OF  SUMMARY  COURT-MARTIAL 

2d  Battalion,  61st  Inf 


{Check  appropriate  answer) 

YES 

NO 

4 

At  a  prpfiminsry  proceeding  held  on  20  September  84  the  tummArv  court-martial  gave  the 

accused  s  ?opy  of  the  charge  sheet. 

X 

5  At  that  preliminsry  proceeding  the  summsry  court-martial  informed  the  accused  of  the  following: 

A. 

The  fact  that  the  charge(s)  had  been  referred  to  a  summary  court-martial  for  trial  and  the  date  of  referral. 

X 

b. 

The  identity  of  the  convening  authority. 

X 

c. 

The  name(s)  of  the  accu6er(s). 

X 

d 

The  general  nature  of  the  chArge(s) 

X 

e. 

The  accused’s  right  to  object  to  trial  by  summary  court-martial. 

X 

f. 

The  accused's  right  to  inspect  the  allied  papers  and  immediately  available  personnel  records 

X 

K 

The  names  of  the  witnesses  who  could  be  called  to  testify  and  any  documents  or  physical  evidence  which  the 
summary  court-martial  expected  to  introduce  into  evidence. 

X 

h 

The  accused’s  right  to  cross-examine  witnesses  and  have  the  summary  court-martial  cross-examine  on  behalf  of  the 
accused. 

X 

i.  The  accused's  right  to  call  witnesses  and  produce  evidence  with  the  Assistance  of  the  summary  court  martial  if 

1  necessary. 

X 

i 

That  during  the  trial  the  summary  court-martial  would  not  consider  any  matters,  including  statements  previously 
made  by  the  accused  to  the  summary  court-mArtial.  unless  admitted  in  accordance  with  the  Military  Rules  of 

Evidence 

X 

k. 

The  accused's  right  to  testify  on  the  merits  or  to  remain  silent,  with  the  assurance  that  no  adverse  inference  would 
be  drawn  by  the  summary  court-martiAl  from  such  silence. 

X 

1. 

If  any  findings  of  guilty  were  announced,  the  accused's  right  to  remain  silent,  to  make  an  insworn  statement,  ora) 
or  written  or  both,  and  to  testify  and  to  introduce  evidence  m  extenuation  or  mitigation 

X 

m. 

The  maximum  sentence  which  could  be  adjudged  if  the  accusaed  was  found  guilty  of  the  offensels)  alleged. 

X 

n. 

The  accused's  right  to  plead  guilty  or  not  guilty. 

X 

At  the  trial  procMdini  held  on 


21  September 


19, 


84 


decide,  □  did  B  did  oo(  object  to  trid  by  cumm«r>  court-mArtid. 

Tht  SCM  m«)  fht  orru4^d  to  in/rul  t^u  entf)  o(  ffme  fAr  elrrffon  to  made  I 


.  ,  the  accuied.  ifter  being  given  •  reiconible  time  to 

JPS _ 


The  Accused  O  was  was  not  represented  by  counsel,  (if  the  occuted  uat  rtprrtenttd  5>’  eounfrf.  complete  5.  c.  end  d  Sflou  .J 


b  NAME  OF  COUNSEL  aoef.  Ftrtt.  Ml} 


c  AANK  atony} 


a  COUNSEL  QUALIFICATIONS 


DD^opm^2329 
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a.  Ttw  aecuMd  vu  amifiwd  on  tb*  (ttaebod  ebuje(i)  ud  •pMificntk>D(().  Tbc  accuMd'a  pleu  usd  the  finding!  reached  ue  ehown  below: 


CHAROEiS)  AND  SeECIEICATIONISI 


Ch.  I 
Spec.  1 
Spec.  2 

Ch.  II 
Spec . 
Add 'I  Ch. 
Spec . 


FINDINGS  (JncludintM)  **c9pttoTi»  and  $uP*ut\dtion4) 


C  except  ”$’4.00",  substituting 
"$25.00" 

C 

C, 

SC, 

SC 


«.  The  following  eentence  wee  adjudged:  _ _  .  r  1 1-  i  e  c  ■  r- 

'  Confinement  for  15  days,  forfeiture  of  $200  pay  per  month  for 

1  month  and  reduction  to  the  grade  of  C-l 

10  Th«  sccuMd  wu  ftdmd  of  the  right  to  requMt 

that  ooBflooincnt  be  daftrred.  fSoto;  Whon  oonflnomont 

It  odfudgod.* 

11.  The  accused  was  advised  of  the  right  to  submit  written  matters  to  the 
coavening  authority,  iacluding  a  request  for  clemency,  and  of  the  right  to 
requaat  review  by  toe  Judge  Advocate  Oeacral. 

29  VC«  _□  NO 

O  YES  _X]nO 

12.  AUTHENTICATION 

21  September  19R4 

BIfnoturo  of  Summory  Court-Mortlol 

Z>ott 

113.  ACTION  BY  convening  AUTHONITV  I 

The  sentence  is  approved  and  will  be  executed. 


Gail  L.  Busybody 


#«d  Nmm«  of  Convontnt  Au0kority 


Commander 


fotftlon  of  ConvoHtng  Authority 


Colonel 


<3. 


Slfnoturo 


29  September  1984 
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FORMS  FOR  ACTION 


The  forms  in  this  appendix  are  guides  for  preparation  of  the  convening  authority’s  initial  action.  Guidance  is 
also  provided  for  actions  under  R.C.M.  1 1 12(f)-  Appendix  17  contains  forms  for  later  actions.  The  forms  are 
guidance  only,  and  are  not  mandatory.  They  do  not  provide  for  all  cases.  It  may  be  necessary  to  combine  parts  of 
different  forms  to  prepare  an  action  appropriate  to  a  specific  case.  Extreme  care  should  be  exercised  in  using  these 
forms  and  in  preparing  actions.  See  R.C.M.  1107(f)  concerning  contents  of  the  convening  authority’s  action. 

In  addition  to  the  matters  contained  in  the  forms  below,  the  action  should  show  the  headquarters  and  place,  or 
the  ship,  of  the  convening  authority  taking  the  action,  and  the  date  of  the  action.  The  signature  of  the  convening 
authority  is  followed  by  the  grade  and  unit  of  the  convening  authority,  and  “commander”  or  “commanding”  as 
appropriate. 

When  the  sentence  includes  confinement,  the  place  of  confinement  is  designated  in  the  action  unless  the 
Secretary  concerned  prescribes  otherwise.  If  the  place  of  confinement  is  designated  in  the  action,  service  regulations 
should  be  consulted  first.  See  R.C.M.  1113(d)(2)(C). 

In  actions  on  a  summary  court-martial,  when  the  action  is  written  on  the  record  of  trial  (see  Appiendix  15)  the 
words  “In  the  case  of _ ”  may  be  omitted. 

INITIAL  ACTION  ON  COURT-MARTIAL  SENTENCE— FINDINGS  NOT  AFFECTED 

Forms  1-10  are  appropriate  when  the  adjudged  sentence  does  not  include  death,  dismissal,  or  a  dishonorable  or 
bad-conduct  discharge. 

Adjudged  sentence  approved  and  ordered  executed  without  modification.  See  R.C.M.  1 107(0(4). 

1 .  In  the  case  of _ ,  the  sentence  is  approved  and  will  be  executed.  ( _ is  designated 

as  the  place  of  confinement.) 

Adjudged  sentence  modified.  See  R.C.M.  1 107(d)(1),  (0(4). 

— Adjudged  sentence  approved  in  part  and  ordered  executed. 

2.  In  the  case  of _ _  only  so  much  of  the  sentence  as  provides  for _ is 

approved  and  will  be  executed.  ( _ is  designated  as  the  place  of  confinement.) 

— Adjudged  sentence  approved;  part  of  confinement  changed  to  forfeiture  cf  pay. 

3.  In  the  case  of _ _  so  much  of  the  sentence  extending  to _ months  of  confinement  is 

changed  to  forfeiture  of  $ _ pay  per  month  for _ months.  The  sentence  as  changed  is  approved  and 

will  be  executed.  ( _ is  designated  as  the  place  of  confinement.) 

Credit  for  illegal  pretrial  confinement.  See  R.C.M.  305(k);  1 107(0(4)(F). 

4.  In  the  case  of _ _  the  sentence  is  approved  and  will  be  executed.  The  accused  will  be  credited 

with _ days  of  confinement  against  the  sentence  to  confinement.  ( _ is  designated  as  the  place  of 

confinement.) 

Suspension  cf  sentence.  See  R.C.M.  1  t07(f)(4)(B);  1108(d). 

— Adjudged  sentence  approved  and  suspended. 

5.  In  the  case  of _ _  the  sentencce  is  approved.  Execution  of  the  sentence  is  suspended  for 

_ (months)  (years)  at  which  time,  unless  the  suspension  is  sooner  vacated,  the  sentence  will  be 

remitted  without  further  action. 

— Adjudged  sentence  approved:  part  cf  .sentence  .suspended. 
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6.  In  the  case  ot _ the  sentence  is  approved  and  will  be  executed  but  the  execution  ol  that  part  ot 

the  sentence  extending  to  (cont'inement)  (cHinfinement  in  excess  of _  months)  (forfeiture  to  pay) 

( _ )  is  suspended  for _ (months)  (years),  at  which  time,  unless  the  suspension  is  sooner  vacated. 

the  suspended  part  of  the  sentence  will  be  remitted  without  further  action,  ( _ is  designated  as  the  place 

of  confinement. ) 

Deferment  of  confinement  and  termination  of  deferment.  See  R.C.M.  I  lOKc);  I  l()7(f)(4)(K). 

— Adjudged  .sentence  approved:  confinement  dejerred  pending  final  review. 

7.  In  the  case  of _ _  the  sentence  is  approved  and.  except  for  that  portion  extending  to  confinement. 

will  be  executed.  .Service  of  the  sentence  to  confinement  (is)  (was)  deferred  effective _ 19 _ 

and  will  not  begin  until  (the  conviction  is  final)  ( _ ).  unless  sooner  rescinded  by  competent  authority. 

— Adjudged  sentence  approved:  deferment  of  confinement  terminated . 

8.  In  the  case  of _ the  sentence  is  approved  and  w  ill  be  executed.  The  service  of  the  sentence  to 

confinement  was  deferred  on _  19 _ ( _ is  designated  as  the  place  of  confinement.) 

— Adjudged  .sentence  approved:  deferment  of  confinment  terminated  previously. 

9.  In  the  case  of _ _  the  sentence  is  approved  and  will  be  executed.  The  service  of  the  sentence  to 

confinement  was  deferred  on  _  19 _  and  the  deferment  ended  on  _  19 _ 

( _ is  designated  as  the  place  of  confinement. ) 

Disapproval  cf  sentence:  rehearing  on  .sentence  only  ordered.  See  R.C.M.  I  l()7(e),  (f)(4)(A). 

10.  In  the  case  of  _ _  .  it  appears  that  the  following  error  was  committed,  (evidence  of  a  previous 

conviction  of  the  accused  was  erroneously  admitted)  ( _ ).  This  error  was  prejudicial  as  to  the 

sentence.  The  sentence  is  disapproved.  A  rehearing  is  ordered  before  a  (summary)  (special)  (general)  court-martial 
to  be  designated. 

When  the  adjudged  sentence  includes  death,  dismissal,  or  a  dishonorable  or  a  bad-conduct  discharge,  forms 
I-IO  are  generally  appropriate,  but  several  will  require  modification  depending  on  the  action  to  be  taken.  This  is 
because  death,  dismissal,  or  a  dishonorable  or  bad-conduct  discharge  may  not  be  ordered  executed  in  the  initial 
action.  Therefore,  unless  an  adjudged  punishment  of  death,  dismissal,  or  a  dishonorable  or  bad-conduct  discharge  is 
disapproved,  changed  to  another  punishment,  or  (except  in  the  case  of  death)  suspended,  the  initial  action  must 
specifically  except  such  punishments  from  the  order  of  execution.  This  is  done  bv  adding  the  words  ".except  for  the 
(part  of  the  sentence  extending  to  death)  (dismissal)  (dishonorable  discharge)  (bad-conduct  discharge)."  after  the 
words  "is  approved  and”  and  before  the  words  "will  be  executed"  in  the  action.  (A  death  sentence  cannot  be 
suspended.  See  R.C.M,  1108(b).) 

Forms  1 1-14  provide  examples  of  actions  when  the  sentence  includes  death,  dismissal,  or  a  dishonorable  or 
bad-conduct  discharge. 

Adjudged  sentence  approved  and.  except  Jor  death,  dl.smi.s.sal.  or  discharge,  ordered  c.xeiuied.  iVcRC-.M.  I  107(0 
(4), 

11.  In  the  case  of _ the  sentence  is  approved  and.  except  for  the  (part  of  the  sentence  extending  to 

death)  (dismissal)  (dishonorable  discharge)  (bad-conduct  discharge),  will  be  executed.  ( - is  desig¬ 

nated  as  the  place  of  confinement.) 

Adjudged  .sentence  modified.  See  R.C.M.  I  l()7(d)(  I ),  (0(4).  Note.  If  the  part  of  the  sentence  providing  for  death, 
dismissal,  or  a  dishonorable  or  a  bad-conduct  discharge  is  disapproved.  ,v«'  Form  2  above. 

12.  In  the  case  of _ only  so  much  of  the  sentence  as  provides  for  (death)  (dismissal)  (a 

dishonorable  discharge)  (a  bad-conduct  discharge)  (and _ )  is  approved  and,  except  for  the  part  of  the 

sentence  extending  to  (death)  (dismissal)  (dishonorable  discharge)  (bad-conduct  discharge),  will  be  executed. 
( _  is  designated  as  the  place  of  confinement. ) 

— Adjudged  sentence  approved:  discharge  changed  to  confinement . 

13.  In  the  case  of _ so  much  of  the  sentence  extending  to  a  (dishonorable  discharge)  (bad- 

conduct  discharge)  is  changed  to  confinement  for _ months  (thereby  making  the  period  of  conlinement  total 
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_ months).  The  sentence  as  changed  is  approved  and  will  be  executed,  ( _ is  designated  as 

the  place  of  confinement.) 

Suspension  of  sentence.  See  R.C.M.  1 107(0(4)(B);  1108(d).  Note  if  the  portion  of  the  sentence  extending  to 
dismissal  or  a  dishonorable  or  a  bad-conduct  discharge  is  suspended.  Form  5  or  Form  6,  as  appropriate,  may  be  used . 
If  parts  of  the  sentence  other  than  an  approved  dismissal  or  discharge  are  suspended,  the  following  form  may  be 
used: 

— Adjudged  sentence  approved:  part  cf  sentence,  other  than  dismissal  or  dishonorable  or  bad-conduct 
discharge,  suspended. 

14.  In  the  case  of _ _  the  sentence  is  approved  and,  except  for  that  part  of  the  sentence  extending  to 

(dismissal)  (a  dishonorable  discharge)  (a  bad-conduct  discharge),  will  be  executed,  but  the  execution  of  that  part  of 

the  sentence  adjudging  (confinement)  (confinement  in  excess  of _ )  (forfeiture  of  pay)  ( _ )  is 

suspended  for  _  (months)  (years)  at  which  time,  unless  the  suspension  is  sooner  vacated,  the 

suspended  part  of  the  sentence  will  be  remitted  without  further  action.  ( _ is  designated  as  the  place  of 

confinement.) 

INITIAL  ACTION  ON  COURT-MARTIAL  WHEN  FINDINGS  AFFECTED.  Findings  are  addressed  in  the  action 
only  when  any  findings  of  guilty  are  disapproved,  in  whole  or  part.  See  R.C.M.  1 107(c),  (0(3).  The  action  must  also 
indicate  what  action  is  being  taken  on  the  sentence.  Appropriate  parts  of  the  foregoing  forms  for  action  on  the 
sentence  may  be  substituted  in  the  following  examples  as  necessary. 

Some  findings  cf  guilty  disapproved:  adjudged  .sentence  approved. 

15.  In  the  case  of _ _  the  finding  of  guilty  of  Specification  2.  Charge  1  is  disapproved.  Spiecification 

2,  Charge  1  is  dismissed.  The  sentence  is  approved  and  (.  except  for  that  part  of  the  sentence  extending  to  (dismissal) 

(a  dishonorable  discharge)  (a  bad-conduct  discharge).)  will  be  executed.  ( _ is  designated  as  the  place 

of  confinement.) 

Firuiing  cf  guilty  of  lesser  included  offense  approved:  adjudged  sentence  modified. 

16.  In  the  case  of _ _  the  finding  of  guilty  of  Specification  1 .  Charge  11  is  changed  to  a  finding  of 

guilty  of  (assault  with  a  means  likely  to  produce  grievous  bodily  harm,  to  wit:  a  knife)  (absence  without  authority 

from  the  (unit)  (ship)  ( _ )  alleged  from _ 19 _ to _ 19 _ (in 

violation  of  Article  86))  ( _ ).  Only  so  much  of  the  sentence  as  provides  for _ is  approved 

and  (.  except  for  the  (dismissal)  (dishonorable  discharge)  (bad-conduct  discharge).)  will  be  executed. 

( _ is  designated  as  the  place  of  confinement.) 

Some  findings  cf  guilty  and  sentence  disapproved:  combined  rehearing  ordered.  See  1 107(e).  A  rehearing  may  not 
be  ordered  if  any  sentence  is  approved.  See  R.C.M.  1107(c)(2)(B);  (e)(  1  )(c)(i), 

17.  In  the  case  of _ it  appears  that  the  following  error  was  committed:  (Exhibit  1 .  a  laboratory 

report,  was  not  properly  authenticated  and  was  admitted  over  the  objection  of  the  defense)  ( _ ).  This 

error  was  prejudicial  as  to  Specifications  1  and  2  of  Charge  II.  The  findings  of  guilty  as  to  Specifications  1  and  2  of 
Charge  11  and  the  sentence  are  disapproved.  A  combined  rehearing  is  ordered  before  a  court-martial  to  be 
designated. 

All  findings  of  guilty  and  .sentence  disapproved:  rehearing  ordered.  See  R.C.M,  1 107(c)(2)(B). 

18.  In  the  case  of _ _  it  appears  that  the  following  error  was  committed:  (evidence  offered  by  the 

defense  to  establish  duress  was  improperly  excluded)  ( _ ).  This  error  was  prejudicial  to  the 

rights  of  the  accused  as  to  all  findings  of  guilty.  The  findings  of  guilty  and  the  sentence  are  disapproved.  A  rehearing 
is  ordered  before  a  court-martial  to  be  designated. 

All  findings  cf  guilty  and  sentence  disapproved  based  on  jurisdictional  error:  an  other  trial  ordered.  See  R.C.M. 
1107(e)(2).  Note.  This  form  may  also  be  used  when  a  specification  fails  to  state  an  offense. 

19.  In  the  case  of _ _  it  appears  that  (the  members  were  not  detailed  to  the  court-martial  by  the 

convening  authority)  ( _ ).  The  proceedings,  findings,  and  sentence  are  invalid.  An  other  trial  is 

ordered  before  a  court-martial  to  be  designated. 
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All  findings  cf  guilty  and  sentence  disapproved;  charges  dismissed.  See  R.C.M.  1 107(c)  (2)  (B). 

20.  In  the  case  of _ ,  the  findings  of  guilty  and  the  sentence  are  disapproved.  The  charges  are 

dismissed. 

ACTION  ON  A  REHEARING.  The  action  on  a  rehearing  is  the  same  as  an  action  on  an  original  court-martial  in 
most  respects.  It  differs  first  in  that,  as  to  any  sentence  approved  following  the  rehearing,  the  accused  must  be 
credited  with  those  parts  of  the  sentence  previously  executed  or  otherwise  served.  Second,  in  certain  cases  the 
convening  authority  must  provide  for  the  restoration  of  certain  rights,  privileges,  and  property.  See  R.C.M. 
n07(f)(5)(A). 

Action  on  rehearing;  granting  credit  for  previously  executed  or  served  punishment. 

21.  In  the  case  of _ _  the  sentence  is  approved  and  (,  except  for  the  (dismissal)  (dishonorable 

discharge)  (bad-conduct  discharge),)  will  be  executed.  The  accused  will  be  credited  with  any  portion  of  the 

punishment  served  from _  19 _ to _ 19 _ under  the  sentence  adjudged  at  the  former 

trial  of  this  case. 

Action  on  rehearing;  restoration  cf  rights. 

22.  In  the  case  of _ _  the  findings  of  guilty  and  the  sentence  are  disapproved  and  the  charges  are 

dismissed.  All  rights,  privileges,  and  property  of  which  the  accused  has  been  deprived  by  virtue  of  the  execution  of 
the  sentence  adjudged  at  the  former  trial  of  this  case  on _  19 _ will  be  restored. 

23.  In  the  case  of _ the  accused  was  found  not  guilty  of  all  the  charges  and  specifications  which 

were  tried  at  the  former  hearing.  All  rights,  privileges,  and  property  of  which  the  accused  has  been  deprived  by 

virtue  of  the  execution  of  the  sentence  adjudged  at  the  former  trial  of  this  case  on _ 19 _ will  be 

restored. 

WITHDRAWAL  OF  PREVIOUS  ACTION.  Form  24  is  appropriate  for  withdrawal  of  an  earlier  action.  See  R.C  M. 
1107  (f)  (2)  concerning  modification  of  an  earlier  action. 

24.  In  the  case  of _ the  action  taken  by  (me)  (my  predecessor  in  command)  on _ 

19 _ is  withdrawn  and  the  following  substituted  therefor; _ 

FORMS  FOR  ACTIONS  APPROVING  AND  SUSPENDING  PUNISHMENTS  MENTIONED  IN 
ARTICLE  58a  AND  RETAINING  ACCUSED  IN  PRESENT  OR  INTERMEDIATE  GRADE. 

Under  the  authority  of  Article  58a,  the  Secretary  .oncemed  may.  by  regulation,  limit  or  specifically  preclude 
the  reduction  in  grade  which  would  otherwise  be  effected  under  that  Article  upon  the  approval  of  certain  court- 
martial  sentences  by  the  convening  authority.  The  Secretary  concerned  may  provide  in  regulations  that  if  the 
convening  or  higher  authority  taking  action  on  the  ca.se  suspends  tho.se  elements  of  the  sentence  that  are  specified  in 
Article  58a  the  accused  may  be  retained  in  the  grade  held  by  the  accused  at  the  time  of  the  sentence  or  in  any 
intermediate  grade.  Forms  25-27  may  be  used  by  the  convening  or  higher  authority  in  effecting  actions  authorized 
by  the  Secretary  concerned  in  regulations  pursuant  to  the  authority  of  Article  58a. 

If  the  convening  authority  or  higher  authority  when  taking  action  on  a  case  in  which  the  sentence  includes  a 
punitive  discharge,  confinement,  or  hard  labor  without  confinement  elects  to  approve  the  sentence  and  to  retain  the 
enlisted  member  in  the  grade  held  by  that  member  at  the  time  of  sentence  or  in  any  intermediate  grade,  that  authority 
may  do  so  if  permitted  by  regulations  of  the  Secretary  concerned  whether  or  ..wt  the  sentence  also  includes  a 
reduction  to  the  lowest  enlisted  grade,  by  using  one  of  the  following  forms  of  action.  The  first  action.  Form  25,  is 
appropriate  when  the  sentence  does  not  specifically  provide  for  reduction.  The  second  and  third  actions.  Forms  26 
and  27,  are  appropriate  when  the  sentence  specifically  provides  for  reduction  to  the  grade  ot  1  I .  The  action  set  forth 
in  Form  26  is  intended  for  a  case  in  which  the  accused  is  to  be  probationally  retained  in  the  g  .ide  held  by  that  accused 
at  the  time  of  sentence.  The  action  set  forth  in  Form  27  is  for  a  case  in  which  the  accused  is  to  serve  probationally  in 
an  intermediate  grade. 

Automatic  reduction  suspended;  sentence  does  not  specifically  include  reduction. 

25.  In  the  case  of _ _  the  sentence  is  approved  and  will  be  executed,  but  the  execution  of  that  part  of 

the  sentence  extending  to  (a  dishonorable  di.scharge)  (a  bad-conduct  discharge)  (confinement)  (hard  labor  without 
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confinement)  (and _ )  is  suspended  for _ (months)  (years)  at  which  time,  unless  the  suspension 

is  sooner  vacated,  the  suspended  part  of  the  sentence  will  be  remitted  without  further  action.  The  accused  will 

(continue  to)  serve  in  the  grade  of _ unless  the  suspension  of  (the  dishonorable  discharge)  (the  bad-conduct 

discharge)  (confinement)  (hard  labor  without  confinement)  is  vacated,  in  which  event  the  accused  will  be  reduced  to 
the  grade  of  E-1  at  that  time. 

Automatic  reduction  and  adjudged  reduction  to  E-I  suspended:  accused  retained  in  grade  previously  held. 

26.  In  the  case  of _ _  the  sentence  is  approved  and  will  be  executed,  but  the  execution  of  that  part  of 

the  sentence  extending  to  (a  dishonorable  discharge)  (a  bad-conduct  discharge)  (confinement)  (hard  labor  without 

confinement)  ( _ ),  and  reduction  to  the  grade  of  E-1  is  suspended  for - 

(months)  (years),  at  which  time,  unless  the  suspension  is  sooner  vacated,  the  suspended  part  of  the  sentence  will  be 

remitted  without  further  action.  The  accused  will  continue  to  serve  in  the  grade  of _  unless  the 

suspension  of  (the  dishonorable  discharge)  (the  bad-conduct  discharge)  (confinement)  (hard  labor  without  con¬ 
finement),  or  reduction  to  the  grade  of  E-1  is  vacated,  in  which  event  the  accused  will  be  reduced  to  the  grade  of  E-1 
at  that  time. 

Automatic  reduction  and  adjudged  reduction  to  E-1  suspended:  accused  retained  in  intermediate  grade. 

27.  In  the  case  of _ _  the  sentence  is  approved  and  will  be  executed  but  the  execution  of  that  part  of  the 

sentence  extending  to  (a  dishonorable  discharge)  (a  bad-conduct  discharge)  (confinement)  (hard  labor  without 

confinement),  and  that  part  of  the  reduction  which  is  in  excess  of  reduction  to  the  grade  of - is  suspended  for 

_ (months)  (years)  at  which  time,  unless  the  suspension  is  sooner  vacated,  the  suspended  part  of  the 

sentence  will  be  remitted  without  further  action.  The  accused  will  .serve  in  the  grade  of -  unless  the 

suspension  of  (the  dishonorable  discharge)  (bad-conduct  discharge)  (confinement)  (hard  labor  without  con¬ 
finement).  or  reduction  to  the  grade  of  E-1 ,  is  vacated,  in  which  event  the  accused  will  be  reduced  to  the  grade  of  E-1 
at  that  time. 

ACTION  UNDER  R.C.M.  1 1 12(f).  The  forms  for  action  for  the  officer  taking  action  under  R.C.M.  1 1 12(f)  are 
generally  similar  to  the  foregoing  actions.  The  officer  taking  action  under  R.C.M.  1112(0  may  order  executed  all 
parts  of  the  approved  sentence,  including  a  dishonorable  or  bad-conduct  discharge,  except  those  parts  which  have 
been  suspended  without  later  vacation  unless  the  record  must  be  forwarded  under  R.C.M.  1 1 12(g)  (1).  See  R.C.M. 
1113(c)  (1)  (A).  The  following  are  additional  forms  which  may  be  appropriate: 

Sentence  approved  when  convening  authority  suspended  all  or  part  cf  it. 

28.  In  the  case  of _ the  sentence  as  approved  and  suspended  by  the  convening  authority  is 

approved. 

Sentence  approved  and,  when  confinement  was  deferred,  ordered  executed.  See  R.C.M.  1 101(c)  (6). 

29.  In  the  case  of _ ,  the  sentence  is  approved  and  the  confinement  will  be  executed.  The  service  of 

the  sentence  to  confinement  was  deferred  on _ 19 - ( - is  designated  as 

the  place  of  confinement  ) 

Sentence  includes  unsuspended  dishonorable  or  had-conduct  discharge:  order  tf  execution.  See  R.C.M.  1 1 13(c) 
(1)  and  (2). 

30.  In  the  case  of _ 

discharge)  will  be  executed. 

Findings  and  sentence  disapproved. 

1208(b). 

31.  In  the  case  of _ the  findings  of  guilty  and  the  sentence  are  disapproved.  The  charges 

are  dismissed.  (The  accused  will  be  released  from  the  confinement  adjudged  by  the  sentence  in  this  ca.se  and  all) 
(All)  rights,  privileges,  and  property  of  which  the  accused  has  been  deprived  by  virtue  of  the  findings  and  sentence 
disapproved  will  be  restored. 

Findings  and  .sentence  disapproved:  rehearing  authorised.  See  R.C.M.  1 1 12(0. 

32.  In  the  case  of _ it  appears  that  the  following  error  was  committed:  (Exhibit  1,  a 

statement  of  the  accused,  was  not  shown  to  have  been  preceded  by  Article  3 1  warnings  as  required  and  was  admitted 


_ the  sentence  is  approved.  The  (dishonorable  discharge)  (bad-conduct 

■  restoration  as  to  parts  ordered  executed  by  convening  authority.  See  R.C.M. 
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over  the  objection  ol  the  clelense)  ( _ ).  I'his  error  was  pre)udicuil  to  the  nehts  ol  the  accused  as 

to  the  findings  and  the  sentence.  The  case  is  returned  to  the  convening  authontc  who  may  order  a  rehearing  or 
dismiss  the  charges. 

Action  taken  is  less  favorable  to  the  accused  than  that  recoimnended  hv  the  jtiditc  advocate  Sec  R  .C .  M .  1 1 1 2t  e ).  1 1 ). 

33.  In  the  case  of _ the  sentence  is  approved.  As  this  action  is  less  favorable  to  the 

accused  than  that  recommended  by  the  judge  advocate,  the  record  and  this  action  shall  be  forwarded  to  the  Judge- 
Advocate  General  for  review-  under  Article  ft9(b). 

Action  when  approved  sentence  includes  dismissal.  See  R.C.M.  I  I  l.^(c)(2l. 

34.  In  the  case  of _ the  sentence  is  approved,  riie  record  shall  be  forvearded  to  the 

Secretary  of  the _ 
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FORMS  FOR  COURT-MARTIAL  ORDERS 


a.  Forms  for  initial  promulf^atin^  orders 

INoie.  The  follovMng  is  a  tonn  applicable  in  promulgaling  ihe  rc^uI^s  t>t  trial  and  the  actum  o(  the  corn  enine  aut!u>rit>  ;n  a))  general  and 
special  court* mart tal  cases  Omit  the  marginal  side  notes  in  draliing  orders.  Only  the  action  o\  the  convening  aulliot  n  s  must  be  set  forth  serbatim 
See  R.C.M,  llUtc)  I 


(General)  (Special)  Court-Marlial  (Headquarters!  (USS)  Order  No. _ 

_  ly _  Before  a  (general)  (special)  court-martial  which  con¬ 
vened  (at/on  hoard) _ pursuant  to _ (as  amended  by 

- ).  was  arraigned  and  tried  (on  a  (rehearing)  (new  trial),  the 

fonner  proceedings  having  been  published  in _ CMO  No. _ 


1 9 


I  (Jradc  > 


‘Naiiici 


(Service  No  i 


(AnneJ  Force ) 


(Iniii 

Arraignment  jhe  accused  was  arraigned  on  the  following  offenses  and  the  follow  ing  findings  or 

other  dispositions  were  reached; 

Charge  I.  Article  86  (Guilty). 

Specification  I:  Unauthorized  absence  from  unit  from  I  .'Spril  19X4  to  I  May  1984. 
(Guilty). 

Specification  2;  Failure  to  repair  on  18  March  1984,  (Dismissed  on  motion  of  defense 
for  failure  to  state  an  offense). 

jNoic-  If  a  finding  is  noc  entered  to  a  specilicatii'n  because,  for  example,  a  motion  to  dismiss  was 
granted,  this  should  be  noted  where  the  tinding  would  othervMse  appear.  1 

Charge  II.  Article  91  (Not  guilty). 

Specification;  Disrespect  to  superior  noncommissioned  officer  on  .^0  March  1984  by 
saying  to  him  'Stick  it  in  your  ear."  (Not  guilty ). 

Charge  III.  Article  112a  (Guilty). 

Specification  1:  Wrongful  possession  of  (.'>()  grams  of  niarijuana  on  24  .March  19X4 
(Guilty). 

Specification  2;  Wn'ngful  use  of  m.irijuana  while  on  dut\  a^  a  sentinel  mi  24  March 
1984.  (Guilty). 

Specification  Wro.igtuI  possession  of  heroin  wuh  intent  to  distribute  mi  24  M.uvh 
1984.  (Guilty) 

Charge  IV.  Article  121  (Guilty). 

Spec!  heat  imi;  Larceny  ol  property  ol  a  value  o(  sisii  (Ki.in  2^  March  LteXa  iGiiiii  ■  > 

[Nu{c  ’..ash  spccihLatit»i)  should  K’  st»nst>L;\  •siinuiLiri/c-d  SjH'v  liv  i.isNxs  si,..  ,is 

amount,  and  other  eireumsiance''  which  .itlcct  the  nuivmuui  puiM’'hn\iii  sliottid  iiKlu.iU'd  t'llici 
significant  matters  tonlamed  in  the  sp«.-cituali''n  mav  he  uKiiided  f  he  spi\  i(f.  ((;.•?;  •;i.f\  he  ft-pf. 'du.  eJ 
verbatim  if  necessary  1 
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Pleas  [Note.  The  accused’s  pleas  will  be  noted.) 

The  findings  of  guilty  as  to  Charge  I,  Specification  1  and  Charge  III,  Specification  2 
were  based  on  the  accused’s  pleas  of  guilty.  The  accused  pleaded  not  guilty  to  the 
remaining  charges  and  specifications. 

Acquittal  If  (he  accused  was  acquitted  of  all  charges  and  specifications,  the  date  of  the  acquittal 

should  be  shown:  “The  findings  were  announced  on _ 19 _ ’’ 

SENTENCE 

The  (military  judge)  (members)  adjudged  the  following  sentence  on _ 

19 _ : 

Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  confinement  for  2 
years,  and  reduction  to  the  lowest  enlisted  grade. 

Action  of  convening  authority 


ACTION 

(Note.  Copy  the  action  of  the  convening  authority  verbatim,  including  heading,  date,  and 
signature.) 

Authentication  [Note.  See  R.C.M.  1114(e)  concerning  authentication  of  the  order.) 

Joint  or  common  trial  [Note.  In  case  of  a  joint  or  common  trial,  separate  orders  should  be  issued  for  each  accused.  The 

description  of  the  offenses  on  which  each  accused  was  arraigned  may,  but  need  not,  indicate  that  there  was  a 
coaccused.] 

b.  Forms  for  supplementary  orders  promulgating  results  of  terming  action 

[Note .  Court-maitiai  orders  publishing  the  final  results  of  cases  in  which  the  President  or  the  Secretary  concerned  has  taken  final  action 
are  promulgated  by  departmental  orders .  In  other  cases  the  final  action  may  be  promulgated  by  an  appropriate  convening  authority,  or  by  an  officer 
exercising  general  court-martial  jurisdiction  over  the  accused  at  the  lime  final  action,  or  by  the  Secretary  concerned.  The  following  sample 
forms  may  be  used  where  such  a  promulgating  order  is  published  in  the  field.  These  forms  are  guides.  Extreme  care  should  be  exercised  in  using 
them.  If  a  sentence  as  ordered  into  execution  or  suspended  by  the  convening  authority  is  affirmed  without  modifications  and  there  has  been  no 
modification  of  the  findings,  no  supplementary  promulgating  order  is  requited.) 

Heading 
•See  above. 


In  the  (general)  (special)  court-martial  case  of  {name,  grade  or  rank,  branch  cf 
service,  and  service  number  of  accused,)  the  sentence  to  bad-conduct  discharge, 

forfeiture  of _ _  and  confinement  for _ 

_ _  as  promulgated  in  (General)  (Special)  Court-Martial  Order  No. 

_ ,  (Headquarters)  (Commandant,  _ Naval  District) 

_ ,  dated _ 19 _ _  has  been  finally  affirmed. 

Article  7 1  (c)  having  been  complied  with,  the  bad-conduct  discharge  will  be  executed. 


or 

-Affirmed  in  part  In  the  (general)  (special)  court-martial  case  of  {name,  grade  or  rank,  branch  cf 

service,  and  service  number  cf  accused, )  only  so  much  of  the  sentence  promulgated  in 
(General)  (Special)  Court-Martial  Order  No - -  (Headquarters)  (Com¬ 
mandant,  _  Naval  District) _ _  dated  _ 

19 _ _  as  provides  for _ _  has  been  finally  affirmed.  Article  71(c) 

having  been  complied  with,  the  bad-conduct  discharge  will  be  executed. 

or 

In  the  (general)  (special)  court-martial  case  of  {name,  grade  or  rank,  branch  of 
service,  and  service  number  cf  accused,)  the  findings  of  guilty  of  Charge  II  and  its 
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specification  have  been  set  aside  and  only  so  much  of  the  sentence  promulgated  in 
(General)  (Special)  Court-Martial  Order  No _ _  (Headquarters)  (Com¬ 
mandant,  _  Naval  District)  _ _  dated  _ 

19 _ ,  as  provides  for _ _  has  been  finally  affirmed.  Aritcle  71(c) 

having  been  complied  with,  the  bad-conduct  discharge  will  be  executed. 

or 


-Affiimed  in  part;  prior  order  of 
execution  set  aside  in  part 


In  the  (general)  (special)  court-martial  case  of  (name,  grade  or  rank,  branch  of 
service,  and  service  number  of  accused, )  the  proceedings  of  which  are  promulgated  in 
(General)  (Special)  Court-Martial  Order  No _ ,  (Headquarters)  (Com¬ 
mandant,  _  Naval  District)  _ _  dated  _ 

19 _ _  the  findings  of  guilty  of  Charge  1  and  its  specification,  and  so  much  of  the 

sentence  as  in  excess  of _ have  been  set  aside  and  the  sentence,  as  thus 

modified,  has  been  finally  affirmed.  Article  71(c)  having  been  complied  with,  all 
rights,  privileges,  and  property  of  which  the  accused  has  been  deprived  by  virtue  of 
the  findings  of  guilty  and  that  portion  of  the  sentence  so  set  aside  will  be  restored. 


or 

Findings  and  sentence  set  aside  [n  the  (general)  (special)  court-martial  case  of  (name,  grade  or  rank,  branch  of 

service,  and  service  number  qf  accused,)  the  findings  of  guilty  and  the  sentence  as 
promulgated  by  (General)  (Special)  Court-Martial  Order  No _ _  (Head¬ 
quarters)  (Commandant,  _  Naval  District)  _ ,  dated 

_  19 _ _  were  set  aside  on _  19 _ (The 

charges  are  dismissed.  All  rights,  privileges,  and  property  of  which  the  accused  has 
been  deprived  by  virtue  of  the  findings  of  guilty  and  the  sentence  so  set  aside  will  be 
restored.)  (A  rehearing  is  ordered  before  another  court-martial  to  be  designated.) 

Authentiauion  See  R.C.M.  1114(e). 


c.  Forms  for  orders  remitting  or  suspending  unexecuted  portions  <f  sentence 

Heading  See  a  above. 

The  unexecuted  portion  of  the  sentence  to _ ,  in  the  case  of  (Name,  grade  or 

rank,  branch  (f  service  and  service  number  of  accused,)  promulgated  in  (General) 
(Special)  Court-Martial  Order  No. _ _  (this  headquarters)  (this  ship)  (Headquar¬ 
ters  _ )  (USS _ ), _ 19 _ _  is  (remitted)  (sus¬ 
pended  for _ months,  at  which  time,  unless  the  suspension  is  sooner 

vacated,  the  unexecuted  portion  of  the  sentence  will  be  remitted  without  further 
action). 

Authenticacion  See  R.C.M.  1 1 14(e). 


Remisiiofu;  suspension 
Set  R.C.M.  1108 


d.  Forms  for  orders  vacating  suspension 

(Note.  Orders  promulgating  the  vacation  of  the  suspension  of  a  dismissal  will  be  published  by  departmental  orders  of  the  Secretary 
concerned.  Vacations  of  any  other  suspension  of  a  general  court-martial  sentence,  or  of  a  special  court-maitial  sentence  which  as  approved  and 
affirmed  includes  a  bad-conduct  discharge,  will  be  promulgated  by  the  officer  exercising  general  court-martial  jurisdiction  over  the  probationer 
(Article  72(b)).  The  vacation  of  suspension  of  any  other  sentence  may  be  promulgated  by  an  appropriate  convening  authority  under  Article  72(c). 
See  R.C.M.  1109.) 

Heading  See  a  above. 

Vacation  of  suspension  So  much  of  the  order  published  in  (General)  (Special)  (Summary)  (Court-Martial 

Order  No. _ )  (the  record  of  summary  court-martial),  (this  headquarters)  (this 

ship)  Headquarters _ )  (USS _ ), _ 

19 _ _  in  the  case  of  (name,  grade  or  rank,  branch  of  service,  and  .service 

number  qf  accused),  as  suspends,  effective _ 19 _ _  execution  of 
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the  approved  sentence  to  (a  bad-conduct  discharge)  (confinement  for _ 

(months)  (years))  (forfeiture  of _ ),  (and  subsequently  modified  by 

(General)  (Special)  Court-Martial  Order  No _ _  (this  headquarters)  (this  ship) 

(Headquarters _ )  (USS _ ), _ 19 _ _  is 

vacated.  (The  unexecuted  portion  of  the  sentence  to _ will  be  executed. ) 

( _ is  designated  as  the  place  of  confinement.) 

(Note.  See  R.C.M.  1113  conceniing  execution  of  the  sentence.) 

Autfaentictfioa  SeeR.C.M.  1 1  l4(e)See R.C.M.  1 1 14(e). 

e.  Forms  for  orders  terminating  deferment 

[Note;  When  any  defennent  previously  granted  is  rescinded  after  the  convening  authority  has  taken  action  in  the  case,  such  rescission 

will  be  promulgated  in  a  supplementary  order.  See  R.C.M.  I  iOi(c)  (7)  (C).| 

Heading  See  a  above. 

Rescission  of  deferment  The  deferment  of  that  portion  of  the  sentence  that  provides  for  confinement  for 

_ (months)  (years)  published  in  (General)  (Special)  Court-Martial  Order 

_ _  (this  headquarters)  (this  ship)  (Headquarters  _ )  (USS 

_ ), _ 19 _ ,  in  the  case  of  (name,  grade  or  rank, 

branch  cf  service,  and  service  number  of  accused)  (is  rescinded.)  (was  rescinded  on 

_  19 _ )  The  portion  of  the  sentence  to  confinement  will  be 

executed.  ( _ is  designated  as  the  place  of  confinement.) 

Autbenticatioo  See  R.C.M.  1 1 14(e). 

[Now.  Deferment  may  be  terminated  by  an  appropriate  authority  once  the  conviction  is  final 
under  Article  71(c)  and  R.C.M.  12(ffl(a).  See  R.C.M.  1 101(c)  (7).] 

Heading  See  a  above. 

In  the  (general)  (special)  court-martial  case  of  (name,  grade  or  rank,  branch  of 
service,  and  service  number  cf  accused,)  the  sentence  to  confinement  (and 

_ ),  as  promulgated  in  (General)  (Special)  Court-Martial  Order  No. 

_ _ _  (Headquarters)  (Commandant,  _ _  Naval  District) 

_ _  dated _ 19 _ _  has  been  finally  affirmed.  Service 

of  confinement  was  deferred  on _  19 _ Article  71(c)  having 

been  complied  with,  the  (bad-conduct  discharge  and  the)  sentence  to  confinement 
will  be  executed.  ( _ is  designated  as  the  place  of  confinement.) 

Autheaticaiioii  See  R.C.M.  1 1 14(e). 
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REPORT  OF  PROCEEDINGS  TO  VACATE  SUSPENSION  OF  A  GENERAL  COURT-  MARTIAL  SENTENCE 
OR  OF  A  SPECIAL  COURT-MARTIAL  SENTENCE  INCLUDING  A  BAD-CONDUCT  C ISCMAnGE 
UNDER  ARTICLE  72,  UCMJ.  and  R.C.M.  1109 


1  •.  TO:  (Nmm*  of  Officor  OM0rci»ing  f«n«rai  court  martiat  iurigdiction  — 
LoBi.  Fint.  HI} 

Rabino,  Arthur  K. 


2m.  FROM:  (Soma  of  Offtetr  axoreiatni  Bpteial  court  mortlolJuriBdicUon  ■ 
Lmt.  Unt.  Ui) 

Roberts,  Leonard  E. 


b.  TITLE  , 

Commander 

b.  TITLE 

Commander 

c.  ORGANIZATION 

5000th  Support  Wing 

APO  San  Francisco  99999 

c.  ORGANIZATION 

5001st  Support  Group 

APO  San  Francisco  99999 

3a.  NAME  OF  PROBATIONER  (Lmt.  Fint.  Ml) 

b.  RANK 

c.  8SN 

d.  ORGANIZATION 

Dice,  Morris  L. 

Airman 

000-00-0000 

i 

5001st  Support  Squadron 

4.  DATA  AS  TO  TRIAL  BY  COURT  MARTIAL.  ATTACH  A  COPY  OP  THE  COURT-MARTIAL  ORDER  AND  ANY  SUPPLEMENTARY  ORDERS 
OR.  IP  NO  COURT-MARTIAL  ORDER  HAS  BEEN  PROMULGATED  OR  IS  AVAILABLE.  ATTACH  A  SUMMARY  OP  THE  CHARGES  AND 
SPECIPICATIONS.  FINDINGS.  SENTENCE.  INITIAL  ACTION.  AND  ANY  SUPPLEMENTARY  ACTIONS.  ATTACH  A  COPY  OF  THE  WRITTEN 
NOTICE  OF  SUSPENSION  R.CM.  110B(c)]. 


6.  ALLEGED  VIOLATION(S)  OF  THE  CONDITIONS  OF  SUSPENSION.  (BRIEF  STATEMENT  AND  DATE.  8tc  R.C.M.  1108(c)  AND  1109(s) 
CONCERNING  THE  CONDITIONS  OF  SUSPENSION.) 

Assault  on  Master  Sgt  Vic  Timm,  while  in  the  execution  of  duties  on  15  September  1984,  in 
violation  of  Article  91. 


(Check  appropriate  answer) 


S.  PURSUANT  TO  THE  PROVISIONS  OF  ARTICLE  72.  UCMJ.  AND  R.CM.  110B.  A  HEARING  WAS  HELD  ON  THE  ALLEGED 
V(OLATION(f)  OF  THE  CONDITIONS  OF  SUSPENSION. 


7.  BEFORE  THE  HEARING  THE  AUTHORITY  CONDUCTING  THE  HEARING  CAUSED  THE  PROBATIONER  TO  BE  NOTIFIED  OF 
[see  R.C.M.  110B(d)(1)(B)l ; 


a.  THE  TIME.  PLACE,  ANO  PURPOSE  OF  THE  HEARING. 


b.  THE  RIGHT  TO  BE  PRESENT  AT  THE  HEARING. 


C.  the  alleged  VIOLATION^  OF  THE  CONDITIONS  OF  SUSPENSION  AND  THE  EVIDENCE  EXPECTED  TO  BE  RELIED  ON. 


B.  THE  RIGHT  TO  BE  REPRESENTED  AT  THE  HEARING  BY  CIVILIAN  COUNSEL  PROVIDED  BY  THE  PROBATIONER  OR.  UPON 
REQUEST.  BY  MILITARY  COUNSEL  DETAILED  FOR  THIS  PURPOSE. 


a.  THE  OPPORTUNITY  TO  BE  HEARD.  TO  PRESENT  WITNESSES  ANO  OTHER  EVIDENCE,  AND  THE  RIGHT  TO  CONFRONT  ANO 
cross-examine  ADVERSE  WITNESSES  UNLESS  THE  HEARING  OFFICER  DETERMINES  THAT  THERE  IS  GOOD  CAUSE  FOR 
NOT  ALLOWING  CONFRONTATION  ANO  CROSS-EXAMINATION. 


Sa.  THE  PROBATIONER  REQUESTED  DETAILED  MILITARY  COUNSEL. 


b.  NAME  OF  DETAILED  COUNSEL  (Lmt.  First.  Mi) 

Young,  Louise 


4.  ORGANIZATION 

Area  Defense  Counsel,  APO  SF  99999 


a.  DETAILED  COUNSEL  WAS  QUALIFIED  WITHIN  THE  MEANING  OF  ARTICLE  27(b).  UCMJ.  anb  R.C.M.  602(d). 


NOTE;  If  fhia  fonp  la  ms4  anS  aSSKl««ial  «aea  la  raRylrad  for  any  Nam.  antar  tha  adSItioiial  matarial  in  Block  18  or  on  a  aaparata  rfwat.  ISantify  aueh 
maWrlBl  wISi  tM  prapir  kcaSIm  fSsompfc:  tcwiroty  attadi  any  cdSItloiMl  ihoofto)  and  add  a  note  in  tha  apprapiiata  Ham:  **8aa  Block  IB*'  or 

'‘Baa  addiflona*  ihaac.**  TMa  form  may  ba  mad  to  eaeasa  a  ampandad  spaeiai  court-martial  lawtawoa  not  indudinf  a  bad  conduct  diadtarta  or  a  iimicndirt 
mmmary  aourt  wtartiai  aantanaa  ondar  RXJi.  IIOBIal  by  linint  throu#i  or  altarins  dia  form,  aa  asprasriata. 
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b.  MADE  A  STATEMENT  SUMMARIZED  IN  EXHIBIT 


2 
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> 


(Check  appropriate  answtQ 


14«.  THERE  ARE  REASONABLE  GROUNDS  TO  BELIEVE  THAT  THE  PROBATIONER  NOW  OR  AT  THE  TIME  OF  THE  ALLEGED 
VIOLATION  WAS  NOT  MENTALLY  RESPONSIBLE  (mv  R.C.M.  BtBlh))  OR  IS  NOW  INCOMPETENT  TO  PARTICIPATE  IN  THE 
VACATION  PROCEEDING  <M«  R.C.M.  BOB). 


b.  INDICATE  THE  GROUNDS  FOR  SUCH  BELIEF  AND  THE  ACTION  TAKEN. 


e.  A  REPORT  OF  MEDICAL  OFFICERS  UNDER  R.C.M.  706  IS  ATTACHED  IN  EXHIBIT  . 


16.  IF  PROBATIONER  WAS  CONFINED  PENDING  VACATION  PROCEEDINGS  UNDER  R.C.M.  nOB(c): 

«.  I  PINO  THAT  THERE  IS  PROBABLE  CAUSE  TO  BELIEVE  THAT  THE  PROBATIONER  VIOLATED  THE  CONDITIONS  OF 
SUSPENSION. 


b.  I  DO  NOT  FIND  THAT  THERE  IS  PROBABLE  CAUSE  TO  BELIEVE  THAT  THE  PROBATIONER  VIOLATED  THE  CONDITIONS  OF 
SUSPENSION  AND  ORDER  HIS/HER  RELEASE  UNDER  R.C.M.  1 10B(d)(1)(E). 


16.  RECOMMENDATION  OF  THE  OFFICER  EXERCISING  SPECIAL  COURT-MARTIAL  JURISDICTION  OVER  THE  PROBATIONER. 

•.  I  RECOMMEND  THAT  THE  SUSPENSION  OF  THE  SENTENCE  BE  VACATED.  f/ndlMte  type  and  amount  of  puniahmant,  tfany,  to  be 
ooemied.) 


Bad-conduct  discharge 


I  RECOMMEND  THAT  THE  PROCEEDINGS  TO  VACATE  SUSPENSION  BE  DROPPED. 


c.  I  RECOMMEND otfcarrvaommandatfonj: 


17b.  NAME  OF  OFFICER  EXERCISING  SPECIAL  COURT 

b.  RANK 

c.  organization 

MARTIAL  JURISDICTION  OVER  PROBATIONER 

Leonard  E.  Roberts 

LTC 

5001st  Support  Group 

d.  SIGNATURE 


DATE 

1  oSLA^xr  \*\%4 


1«.  ytCMARKS 

Airman  Basic  Dice  struck  Master  Sgt  Timm  in  the  face  twice  with  a  closed  fist  after  Timm 
directed  Dice  to  clean  up  his  living  area.  Although  Airman  Dice  testified  that  Timm  was 
prejudiced  against  him  because  he  was  a  probationer,  no  evidence  of  such  bias  was  offered. 
Dice  offered  no  other  extenuating  or  mitigating  evidence  and  the  record  reveals  none.  Dice 
had  served  under  the  suspended  sentence  for  2  weeks  before  this  offense  without  previous 
incident.  Dice  was  previously  convicted  by  a  special  court-martial  of  disrespect  and 
disobedience  toward  superior  MCOs  on  two  different  occasions.  I  am  satisfied  that  Dice  is 
guilty  of  the  offense  of  assaulting  a  superior  NCO  in  the  execution  of  office.  I  recommend 
that  the  suspension  of  the  bad-conduct  discharge  be  vacated. 
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19.  DECISION  OE  THE  Of  ElCEN  EXERCIStNO  GENERAL  COURT-MARTIAL  JURISDICTION  OVER  f  ROSATIONER. 
ft.  VACATE  SUSPENSION  Of  THE  SENTENCE  TO  iepectfy  1>p«/omoufit  o/Piml»>>m«nt  to  b«  uooaltd): 

Suspension  of  bad-conduct  discharge  vacated. 


6.  NOT  TO  VACATE. 


d.  If  DECISION  IS  TO  VACATE,  INDICATE  EVIDENCE  RELIED  ON: 

Testimony  of  Master  Sgt  Timm  and  Airman  I.  C.  Nitt  and  Warren  Teed  established  Airman  nice 
assaulted  Timm,  without  provacation,  while  Timm  was  in  the  execution  of  his  office.  Medical 
report  reflects  Timm  was  bruised  on  cheek  and  forehead.  Dice  therefore  violated  conditions 
of  suepension. 


IF  DICISION  15  TO  VACATE.  INDICATE  REASONS  FOR  VACATINO: 

Airman  Dice's  offense  strikes  at  heart  of  military  discipline  and  reflects  his  failure  to 
adapt  despite  second  chance.  Bad-conduct  discharge  is  appropriate. 


70e.  NAIdE  Of  Off iCERSXERCltlNO  GENERAL 
COURT-MARTIAL  JURISDICTION  OVER 
PROSATIONER 

Arthur  K,  Rabino 

d.  SIGNATURE 


b.  RANK  e.  ORGANISATION 

Commander 
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WAIVER/MIITHORAWAL  OF  APPELLATE  RIGHTS  IN  GENERAL  AND  SPECIAL 
COURTS-MARTIAL  SUBJECT  TO  REVIEW  BY  A  COURT  OF  MILITARY  REVIEW 


NOTE:  See  R.C.M.  1203(b)  concerning  which  cases  are  subject  to  review  by  a  Court  of  Military  Review.  See  R.C.M. 
1110  concerning  waiver  or  withdrawal  of  appellate  review. 


1  have  read  the  attached  action  dated 

Lieutenant  Fender 


1  November  1984 


I  have  consulted  with 
appellate  rights  and  1  am  satisfied  with  his/her  advice. 


,  my^associatelc  defense  counsel  concerning  my 


I  understand  that: 


1 .  If  1  do  not  waive  or  withdraw  appellate  review  — 

a.  My  court-martial  will  be  reviewed  by  the  J'^ri ne  f^orps - Court  of  Military  Review. 

b.  The  Court  of  Military  Review  will  review  my  case  to  determine  whether  the  findings  and  sentence  are  correct 
in  law  and  fact  and  whether  the  sentence  is  appropriate. 

c.  After  review  by  the  Court  of  Military  Review,  my  case  could  be  reviewed  for  legal  error  by  the  United  States 
Court  of  Military  Appeals,  on  petition  by  me  or  on  request  of  the  Judge  Advocate  General. 

d.  If  the  Court  of  Military  Appeals  reviews  my  case,  my  case  could  be  reviewed  for  legal  error  by  the  United 
States  Supreme  Court  on  petition  by  me  or  the  Government. 

e.  I  have  the  right  to  be  represented  by  military  counsel,  at  no  cost  to  me,  or  by  civilian  counsel,  at  no  expense 
to  the  United  States,  or  both,  before  the  Court  of  Military  Review,  the  Court  of  Military  Appeals,  and  the 
Supreme  Court. 

2.  If  I  waive  or  withdraw  appellate  review  — 

a.  My  case  will  not  be  reviewed  by  the  Court  of  Military  Review,  or  be  subject  to  further  review  by  the  Court 
of  Military  Appeals,  or  by  the  Supreme  Court  under  28  U.S.C.  1259. 

b.  My  case  will  be  reviewed  by  a  judge  advocate  for  legal  error,  and  I  may  submit  in  writing  allegations  of  legal 
error  for  consideration  by  the  judge  advocate. 

c.  After  review  by  the  judge  advocate  and  final  action  in  my  case,  I  may  petition  the  Judge  Advocate  General 
for  correction  of  legal  errors  under  Article  69(b).  Such  a  petition  must  be  filed  within  2  years  of  the  conven¬ 
ing  authority’s  action,  unless  I  can  show  good  cause  for  filing  later. 

d.  A  waiver  or  withdrawal,  once  filed,  cannot  be  revoked,  and  bars  further  appellate  review. 

Understanding  the  foregoing,  I  (waive  my  rights  to  appellate  review)  (withdraw-  my  ease  from  appollato  roviow).  1 
make  this  decision  freely  and  voluntarily.  No  one  has  made  any  promises  that  1  would  receive  any  benefits  from  this 
araiver  /a^rthelea^sKfel,  and  no  one  has  forced  me  to  make  it. 


■James  R.  Richard.s _ 

TYPED  NAME  OP  ACCUSED 


PFC _ 

RANK  OF  ACCUSED 


KsLh  R.. 

SIGNATURE  OF  ACCUSED 


DATE 
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STATEMENT  OF  COUNSEL 

(CKtek  oppn^inimt*  block) 

@1.1  represented  the  accused  at  his/teE  court-martial. 

Q  2.  I  am  associate  counsel  detailed  under  R.C.M.  1110(b).  I  have  communicated  with  the  accused’s  (detailed) 
(individual  military)  (civilian)  (appellate)  defense  counsel  concerning  the  accused’s  waiver/withdrawal  and 
discussed  this  communication  with  the  accused. 

Q  3.  I  am  substitute  counsel  detailed  under  R.C.M.  1110(b). 

r~l  4.  I  am  a  civilian  counsel  whom  the  accused  consulted  concerning  this  matter.  I  am  a  member  in  good 
standing  of  the  bar  of _ 

□  5.  lam  appellate  defense  counsel  for  the  accused. 


I  have  advised  the  accused  of  his/her  appellate  rights  and  of  the  consequences  of  waiving  or  withdrawing  appellate 
review.  The  accused  has  elected  to  (waive)  (withdraw)  appellate  review. 


APPENDIX  20 


WAIVER/WITHORAWAL  OF  APPELLATE  RIGHTS  IN  GENERAL  COURTS-MARTIAL 
SUBJECT  TO  EXAMINATION  IN  THE  OFFICE  OF  THE  JUDGE  ADVOCATE  GENERAL 


NOTE:  See  R.C.M.  1201(b)(1)  concerning  which  cases  are  subject  to  examination  in  the  Office  of  the  Judge 
Advocate  General.  See  R.C.M.  1110  concerning  waiver  or  withdrawal  of  appellate  review. 

I  have  read  the  attached  action,  dated  ^  November  1984 - 

I  have  consulted  with  Captain  Rater _ ^  my/associate/ defense  counsel  concerning  my 

appellate  rights  and  I  am  satisfied  with  his/her  advice. 

I  understand  that: 

1.  If  I  do  not  waive  or  withdraw  appellate  review  — 

a.  My  case  will  be  examined  in  the  Office  of  the  Judge  Advocate  General  to  determine  whether  the  findings 
and  aentence  are  legally  correct  and  whether  the  sentence  is  appropriate. 

b.  After  examination  in  the  Office  of  the  Judge  Advocate  General  and  final  action  in  my  case,  I  may  petition 
the  Judge  Advocate  General  for  review  under  Article  69(b).  Such  a  petition  must  be  filed  within  2  years 
after  the  convening  authority  took  action  in  my  case,  unless  I  can  show  good  cause  for  filing  later. 

2.  If  I  waive  or  withdraw  appellate  review  — 

a.  My  case  will  not  be  examined  in  the  Office  of  the  Judge  Advocate  General  under  Article  69(a),  UCMJ. 

b.  My  case  will  be  reviewed  by  a  judge  advocate  for  legal  error,  and  1  may  submit  in  writing  allegations  of 
legal  error  for  consideration  by  the  judge  advocate. 

c.  After  review  by  the  judge  advocate  and  final  action  in  my  case,  I  may  petition  the  Judge  Advocate  General 
for  review  under  Article  69(b).  Such  a  petition  must  be  filed  within  2  years  after  the  convening  authority 
took  action  in  my  case,  unless  I  can  show  good  cause  for  filing  later. 

d.  A  waiver  or  withdrawal,  once  filed,  may  not  be  revoked. 

3.  Understsmding  the  above,  I  hereby  ;(waive  my  rights  to  appellate  review/(witiidtawxKi}KEaBexfroia«ppellKte( 

I  make  this  decision  freely  and  voluntarily.  No  one  has  made  any  promises  that  I  would  receive  any 

benefits  from  this  waiver /withdrawal,  and  no  one  has  forced  me  to  make  it. 


Gregory  C.  Johns 


LCPL,  IISMC 


QD  FORM  2331 
S4  AUG 
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STATEMENT  OF  COUNSEL 


(Cheek  appropriate  block) 


0  1.  I  represented  the  accused  at  his/MBr  court-martial. 


1  I  2.  I  am  associate  counsel  detailed  under  R.C.M.  1110(b).  I  have  communicated  with  the  accused's  (detailed) 
(individual  military)  (civilian)  (appellate)  defense  counsel  concerning  the  accused’s  waiver/withdrawal  and 
discussed  this  communication  with  the  accused. 

I  1  3.  I  am  substitute  counsel  detailed  under  R.C.M.  1110(b). 


(  I  4.  I  am  a  civilian  counsel  whom  the  accused  consulted  concerning  t 
standing  of  the  bar  of - 


Lf.tter.  1  am  a  member  in  good 


Q  5.  I  am  appellate  defense  counsel  for  the  accused. 


I  have  advised  the  accused  of  his/her  appellate  rights  and  of  the  consequences  of  waiving  or  withdrawing  appellate 
review.  The  accused  has  elected  to  (waive)  (withdraw)  appellate  review. 


Libby  Rater 


TYPED  NAME  OP  COUNSEL 


L.S.SS,  Camp  Rlank,  GA 

UNIT  OF  COUNSEL 


Captain,  USMC 


BANK  OF  COUNSEL 


BUSINESS  ADDRESS  (If  Chilian  Couniel, 


5  November  1P84 


SISNATURE  OF  COUNSEL 
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ANALYSIS 


INTRODUCTION 

The  Manual  for  Courts-Martial,  United  States,  I984,  includes  Executive  Order  No.  12473  signed  by  President  Reagan  on  l3Apnl  1984 
This  publication  also  contains  various  supplementary  materials  for  the  convenience  of  the  user 

History  the  Manual  for  Courts-Martial.  The  President  traditionally  has  exercised  the  power  to  make  rules  for  the  government  of  the 
military  establishment,  including  rules  governing  courts-martial.  See  W.  Winthrop,  Military  ban  and  Precedents  27-  28  (2d  ed  1920  repnnt). 
SuchruleshavebeenpromulgatedunderthePresident'sauthority  as  commander-in-chief,  .see  US.  Const.,  Art.  II.  sec  2.  cl  1 .  and.  at  least  since 
1813,  such  power  also  has  been  provided  for  in  statutes.  See  W  Winthrop.  supra  at  26-27  In  1875  Congress  speciHcally  provided  for  the 
President  to  make  rules  for  the  government  of  courts-martial.  Act  of  March  I,  1775.  Ch  115.  18  Stat.  337.  Similar  authority  was  included  in  later 
statutes  (see.  e.g.,  A.W.  38  (1916)),  and  continues  in  Article  36  of  the  Uniform  Code  of  Military  Justice.  See  also  Articles  18  and  56  See 
generally  Hearings  on  H.R.  3804  Before  the  Military  Personnel  Suhcom.  of  the  House  Comm,  on  Armed  Sers  ices.  96th  Cong  ,  1st  Sess 
5-6.14,17-18.20-21,52,106(1979).  In  1979,  Article  36  was  amended  to  clarify  the  broad  scope  of  the  President's  rulemaking  authonty  tor 
courts-martial.  Act  of  November  9.  1979,  Pub. L. No.  96-107,  Section  801(b).  93  Stat.  810,811.  See  generally  Hearings  on  H.R  3804,  supra 

In  the  nineteenth  century  the  President  promulgated,  from  time  to  time,  regulations  for  the  Army.  Those  regulations  were  published  in 
various  forms,  including  “Manuals".  W.  Winthrop,  supra  at  28.  Such  publications  were  not  limited  to  court-martial  procedures  and  related 
matters,  however:  they  were  more  in  the  nature  of  compendiums  of  military  law  and  regulations.  The  early  manuals  for  courts-martial  were 
informal  guides  and  were  not  promulgated  by  the  President.  See  MCM,  1895  at  1, 2;  MCM,  1905  at  3;  MCM,  1910  at  3;  MCM.  1917  at  HI  See 
also  MCM,  1921  at  XIX. 

The  forerunner  of  the  modem  Manual  for  Courts-Martial  was  promulgated  by  the  Secretary  of  War  in  1895.  See  MCM,  1895  at  2.  See  also 
HearingsonH.R.  3805,  supra  at  5.  (Earlier  Manuals  were  prepared  by  individual  authors.  See.  e.g..  A.  Wumy.  A  Manual  for  Courts-Martial  [yi 
ed,  1893);  H.  Coppee,  Field  Manual  for  Courts-Martial  (1863)).  Subsequent  Manuals  through  MCM,  1969  (Rev  )  have  had  the  same  basic 
format,  organization,  and  subject  matter  as  MCM,  1895,  although  the  contents  have  been  modified  and  considerably  expanded.  See.  e.g..  MCM. 
1921  at  XIX-XX.  The  format  has  been  a  paragraph  format.  numUited  consecutively  and  divided  into  chapters.  The  subject  matter  has  included 
pretrial,  trial,  and  post-trial  procedure.  In  MCM.  1917,  rules  of  evidence  and  explanatory  materials  on  the  punitive  articles  were  included.  See. 
MCM,  1917  at  XIV,  The  Piesideni  first  promulgated  a  Manual  for  Courts-Martial  as  such  in  1921.  See  MCM.  1921  at  XXVI 

Background  of  this  Manual.  During  the  drafting  of  the  Military  Rules  of  Evidence  (see  Analysis,  ftrt  III,  introduction,  infra),  the  drafters 
identihed  several  portions  of  MCM,  1969  (Rev.)  in  which  they  considered  revision  appropriate.  Consideration  was  given  to  amending  MCM, 
1969  (Rev.)  in  specific  areas.  However,  the  project  to  draft  the  Military  Rules  of  Evidence  had  demonstrated  the  value  of  a  more  comprehensive 
examination  of  existing  law.  In  addition,  changing  the  format  of  the  Manual  for  Courts-Martial  was  considered  desirable.  In  this  regard  it  should 
be  noted  that,  as  indicated  above,  the  basic  format  and  organization  of  the  Manual  for  Courts-Martial  had  remained  the  same  for  over  80  years, 
although  court-martial  practice  and  procedure  had  changed  substantially. 

Upon  completion  of  the  Military  Rules  of  Evidence  in  early  1 980,  the  General  Counsel ,  Department  of  Defense,  with  the  concurrence  of  the 
Judge  Advocates  General,  directed  that  the  Manual  for  Courts-Martial  be  revised.  There  were  four  basic  goals  for  the  revision.  First,  the  new 
Manual  was  to  conform  to  Federal  practice  to  the  extent  possible,  except  where  the  Uniform  Code  of  Military  Justice  requites  otherwise  or  where 
specific  military  requirements  tender  such  conformity  impracticable.  See  Article  36.  Second,  current  court-martial  practice  and  applicable 
judicial  precedent  was  to  be  thoroughly  examined  and  the  Manual  was  to  be  brought  up  to  dale,  by  modifying  such  practice  and  precedent  or 
conforming  to  it  as  appropriate.  Third,  the  format  of  the  Manual  was  to  be  modified  to  make  it  more  useful  to  lawyers  (both  military  and  civilian) 
and  nonlawyers.  Specifically,  a  rule  as  opposd  to  paragraph  format  was  to  be  used  and  prescriptive  rules  would  be  separated  from  nonbinding 
discussion.  Fourth,  the  procedures  in  the  new  Manual  had  to  be  workable  across  the  spectrum  of  circumstances  in  which  courts-mari.al  are 
conducted,  including  combat  conditions. 

These  goals  were  intended  to  ensure  that  the  Manual  for  Courts-Martial  continues  to  fulfill  its  fundamental  purpose  as  a  comprehensive  body 
of  law  governing  the  trial  cf  courts- martial  and  as  a  guide  for  lawyers  and  nonlawyers  in  the  operation  and  application  of  such  law.  It  was 
recognized  that  no  single  source  could  resolve  all  issues  or  answer  all  questions  in  the  criminal  process.  However,  it  was  determined  that  the 
Manual  for  Courts-Martial  should  be  sufficiently  comprehensive ,  accessible ,  and  understandable  so  it  could  he  reliably  used  to  dispose  of  matters 
in  the  military  justice  system  properly,  without  the  necessity  to  consult  other  .sources,  as  much  as  reasonably  possible. 

The  Joint-Service  Committee  on  Military  Justice  was  tasked  with  the  project.  The  Joint-Service  Committee  consists  of  representatives  from 
each  of  the  armed  forces,  and  a  nonvoting  representative  from  the  Court  of  Military  Appeals.  Since  1980  the  Joint-Service  Committee  has 
consisted  of  Colonel  (now  Brigadier  General)  Donald  W.  Hansen,  USA,  1980-July  1981  (Chairman,  October  1 980-July  1981 );  Colonel  Kenneth 
A.  Raby,  USA,  July  1981-January  1984  (Chairman,  July  1981 -September  1982);  Captain  Edward  M.  Byrne,  USN,  1980-July  1981  (Chairman 
through  September  1980);  Captain  John  J.  Gregory,  USN,  July  1981-January  1984;  Colonel  Richard  T.  Very,  USAF,  1980-March  1982;  Colonel 
JohnE.  Hilliard,  USAF,  March  1982-October  1983  (Chairman,  October  1982-October  1983):  Colonel  Thomas  L.  Hemingway.  USAF,  October 
1983-Januaiy  1984  (Chairman,  October  1983-January  1984);  Lieutenant  Colonel  A.F.  Mieiczarski,  USMC,  1980-July  1982;  Lieutenant 
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Colonel  G  W,  Bond.  USMC,  July  1982-October  l.ieulenani  Colonel  Gary  I)  Solis.  I  S.MC.  (KioIxt  IW2  March  IdXl,  l.ieuicnani 
Colonel  George  Lange.  111.  USMC.  June  198 .V- January  1984.  Cvrromandct  William  H  Norris.  I'SC'G.  I98U  .Sugusi  1981 ,  Commander  Thomas 
B.  Snixik.  USCG.  August  198 1 -September  I98.J;  Captain  William  B  Steinhach.  CSCG.  October  1981  January  1984.  and  .Mr  Robert  H 
Mueller  of  the  Court  of  Military  Appeals  ( 1 980- January  1984) 

In  summer  1980.  Commander  James  E.  Pinnell.  L'SN.  and  Major  Frederic  1  Lederer.  I'SA.  prepared  an  initial  outline  of  the  new  .Manual 

Drafting  was  done  by  the  Working  Group  of  the  Joint-Service  Committee  on  Military  Justice  Since  September  1980.  when  the  drafting 
process  began,  the  Working  Group  consisted  of:  Major  John  S.  Cixike.  I'SA  iChaimianl.  Commander  James  li  Pinnell.  CSN.  Lieutenant 
Colonel  Richard  R.  James.  USAF(  1980-December  1982);  Lieutenant  Colonel  Robert  1-eonard.  I'S.AKi  December  1982  to  January  I984i.  .Major 
Jonathan  R.  Rubens.  USMC;  and  Mr.  John  Cutis,  and  Mr.  Robert  Mueller  of  the  staff  of  the  Court  of  Military  Appeals  Mr.  Francis  X  Gindhari 
and  Mi.  Jack  McKay  of  the  staff  of  the  Court  of  Military  Appeals  also  participated  early  in  the  drafting  process  Clencal  support  was  provided  by 
the  Court  of  Military  Appeals.  In  this  regard.  Mrs.  Gail  L.  Biss)  has  been  instrumental  in  the  success  of  this  project 

The  Working  Group  drafted  the  Manual  in  fourteen  increments.  Each  increment  was  circulated  by  each  serv  ice  to  various  livid  oflices  for 
comment.  Following  such  comment,  each  increment  was  reviewed  in  the  respective  offices  of  the  Judge  Advixate  General,  the  Director.  Judge 
Advocate  Division.  Headquarters.  USMC.  and  the  Chief  Counsel.  USCG.  and  in  the  Court  of  .Military  Appeals.  Follow  ing  such  review,  the  Joint- 
Service  Committee  met  and  took  action  on  each  increment.  After  all  increments  had  been  rev  iewed  and  approved,  the  Code  Committee  approved 
the  draft.  At  this  time  the  Code  Committee  consisted  of  Chief  Judge  Robinson  O.  Everett.  Judge  William  H.  Cook,  and  Judge  Albert  B.  Fletcher, 
of  the  Court  of  Military  Appeals;  Rear  Admiral  James  J.  McHugh,  the  Judge  Advocate  General ,  USN;  Major  General  Hugh  J  Clausen.  The  Judge 
Advocate  General.  USA;  Major  General  Thomas  Bruton,  The  Judge  Advocate  General.  USAF;  and  Rear  Admiral  Edward  Daniels.  Chief 
Counsel,  USCG.  Brigadier  General  William  H.J.  Tieman.  USMC.  also  sal  as  an  e.t  t^do  member. 

Following  approval  by  the  Code  Committee,  the  draft  was  made  available  for  comment  by  the  public.  48  Fed.  Reg  2jl688(May  26,  198.J).  In 
September  and  October  1983.  the  comments  were  reviewed.  The  Working  Group  prepared  numerous  modifications  in  the  draft  based  on 
comments  from  the  public  and  from  within  the  Department  of  Defense,  and  on  judicial  decisions  and  other  developments  since  completion  of  the 
draft.  In  October  1983,  the  Joint-Service  Committee  approved  the  draft  for  forwarding  to  the  General  Counsel,  Department  of  Defense,  for 
submission  to  the  President  after  coordination  by  the  Office  of  Management  and  Budget . 

On  November  18.  1983,  Congress  passed  the  Military  Justice  Act  of  1983.  This  act  was  signed  into  law  by  the  President  on  December  6. 
1983,  Pub.  L.  No.  98-209, 97  Stal.  1393  (1983).  The  WorkingGroup  had  previously  drafted  proposed  modifications  to  the  May  1983  draft  which 
would  be  necessary  to  implement  the  act.  These  proposed  modifications  were  approved  by  the  Joint- Service  Committee  in  November  1983  and 
were  made  available  to  the  public  for  comment  in  December  1983. 48  Fed.  Reg.  54263  (December  1 ,  1983).  These  comments  were  reviewed  and 
modifications  made  in  the  draft  by  the  Working  Group,  and  the  Joint-Service  Committee  approved  these  changes  in  January  1 984  The  draft  of  the 
complete  Manual  and  the  proposed  executive  order  were  forwarded  to  the  General  Counsel,  Department  of  Defense  in  January  1984.  These  were 
reviewed  and  forwarded  to  the  Office  of  Management  and  Budget  in  January  1984.  They  were  reviewed  in  the  Departments  of  Justice  and 
Transportation.  The  Executive  Order  was  finally  prepared  for  submission  to  the  President,  and  the  President  signed  it  on  13  April  1984. 

A  note  on  citation  form.  The  drafters  generally  have  followed  the  l/ni/orniSv's/fm  of  C/wf/on  ( l.3lhed.  1981 ).  copyrighted  by  the  Columbia, 
Harvard,  and  University  of  Pennsylvania  Law  Reviews  and  the  Yale  Law  Journal,  subject  to  the  following. 

This  edition  of  the  Manual  for  Courts-Martial  is  referred  to  generally  as  "this  Manual".  The  Rules  for  Courts-Martial  are  cited,  e.g..  as 
R.C.M.  101.  The  Military  Rules  of  Evidence  are  cited,  e.g,,  asMil.R.Evid.  101.  Other  provisions  of  this  Manual  are  cited  to  the  applicable  part 
and  paragraph,  e.g..  MCM.  ftn  V.  paragraph  la(l)  (1984). 

The  previous  edition  of  the  Manual  for  Courts-Martial  will  be  referred  to  as  "MCM,  1969  (Rev. )."  Except  as  otherwise  noted,  this  includes 
Exec.  Order  No.  1 1476.  34  Fed.  Reg.  10,502  (1969),  as  amended  by  Exec.  Order  No.  1 1835,  40  Fed.  Reg.  4,  247  (1975);  Exec.  Order  No. 
12018, 42  Fed.  Reg.  57.943  (1977);  Exec.  Order  No.  12198,  45  Fed.  Reg.  16.932(1980);  Exec  Order  No.  12223. 45  Fed.  Reg.  58,503  ( 1980); 
Exec.  Order  No.  1 2306, 46  Fed.  Reg.  29.693(1981);  Exec.  Order  No.  1 23 1 5. 46  Fed.  Reg.  39.107  (1981 );  Exec.  Order  No.  12.340,47  Fed,  Reg. 
3,071  (1982V,  Exec.  Order  No.  12383.  47  Fed.  Reg,  42,317  (1982).  and  Executive  Order  No.  12460.  Fed.  Reg.  (1984).  Earlier  editions  of  the 
Manual  for  Courts- Martial,  will  be  identified  by  a  complete  citation. 

The  UniformCodeof  Military  Justice.  10  U.S  .C.  Sections  801-940,  as  amended  by  the  Military  Justice  Act  of  1983.  Pub.  L.  No.  98-209. 
97  Stat.  1393  will  be  cited  as  follows: 

Each  individual  section  is  denominated  in  the  statute  as  an  'Article"  and  will  be  cited  to  the  corresponding  Article.  L.g  .  10  U.S.C.  Section 
801  will  be  cited  as  "Article  1 ";  10  U.S.C,  Section  802  will  be  cited  as  "Article  2";  10  U.S.C.  Section  940  will  be  cited  as  ‘Article  140".  The 
entire  legislation.  Articles  1  through  140.  will  be  referred  to  as  "the  Code"  or  “the  UCMJ"  without  citation  to  the  United  States  Code.  When  a 
change  from  MCM,  1 969  (Rev.)  is  based  on  the  Military  Justice  Act  of  1983.  Pub.  L.  No.  98  -209.  97  Stal.  1393  (1983),  this  will  be  noted  in  the 
analysis,  with  citation  to  the  appropriate  .section  of  the  act  When  this  analysis  was  drafted,  the  specific  page  numbers  in  the  statutes  at  large  were 
not  available. 


Composition  of  the  Manual  for  Courts-Martial  (1984) 
a.  Executive  Order  (1983) 


The  Executive  Order  includes  the  Manual  for  Courts- Martial,  which  consists  of  the  Preamble.  Rules  for  Courts-Martial,  Military  Rules 
of  Evidence,  the  Punitive  Articles,  and  Nonjudicial  Punishment  Procedure.  Each  rule  stales  binding  requirements  except  when  the  text  of  the  rule 
expressly  provides  otherwise.  Normally,  failure  to  comply  with  a  rule  constitutes  error.  See  Article  59  concerning  the  effect  of  errors. 

h.  Supplementary  Materials 
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As  a  supplemeni  to  the  Manor  'he  Department  of  Defense,  in  conjunetion  with  the  Department  of  Transportation,  has  publisheJ  a 
Discussion  (accompanying  the  Preamble,  the  Rules  for  Courts-Martial,  and  the  Punitive  .Articlesi.  this  Analysis,  and  various  Appendices 

( 1 )  The  Discussion 

The  Discussion  is  intended  by  the  drafters  to  serve  as  a  treatise.  To  the  extent  that  the  Discussion  uses  terms  such  as  "musi  "  or 
“wiH”,  it  is  solely  for  the  purpose  of  alerting  the  user  to  important  legal  conseguences  that  may  result  from  binding  reguirements  in  the  (ixecutive 
Order,  judicial  decisions,  or  other  sources  of  binding  law.  The  Discussion  itself,  however,  does  not  have  the  force  of  law.  even  though  it  may 
describe  legal  requirements  derived  from  other  sources.  It  is  in  the  nature  of  treatise,  and  may  be  used  as  secondary  authonty.  The  inclusion  of  both 
the  President’s  rules  and  the  drafters’  informal  discussion  in  the  basic  text  of  the  Manual  provides  Ilexibilily  not  available  in  prev  ious  editions  ol  the 
Manual,  and  should  eliminate  questions  as  to  whether  an  item  is  a  requirement  or  only  guidance.  See,  e.g..  L  'nilcd  Slows  i  Baker.  14  M  J  461 . 
373  (C  M. A.  1973),  In  this  Manual,  if  matter  is  included  in  a  rule  or  paragraph,  it  is  intended  that  the  matter  be  binding,  unless  ii  is  clearly 
expressed  as  precatory.  A  rule  is  binding  even  if  the  source  of  the  requirement  is  a  judicial  decision  or  a  statute  not  directly  applicable  to  courts- 
martial.  If  the  President  has  adopted  a  rule  based  on  a  judicial  decision  or  a  statute,  subsequent  repeal  of  the  statute  or  reversal  of  the  judicial 
decision  does  not  repeal  the  rule.  On  the  other  hand,  if  the  drafters  did  not  chrKi.ve  to  ’’codify”  a  principle  or  reguirenient  derived  from  a  judicial 
decision  or  other  source  of  law  .  but  considered  it  sufliciently  significant  that  users  should  be  aw  are  of  ii  in  the  Manual .  such  matter  is  addressed  in 
the  Discussion.  The  Discussion  will  be  revised  from  time  to  time  as  warranted  by  changes  in  applicable  law. 

l2)  The  Analysis 

The  Analysis  sets  forth  the  nonbinding  views  of  the  drafters  as  to  the  basis  for  each  rule  or  paragraph,  as  well  as  the  intent  of 
the  drafters,  particularly  with  respect  to  the  purpose  of  substantial  changes  in  present  law.  The  Analy  sis  is  intended  to  be  a  guide  in  interpretation. 
In  that  regard,  note  that  the  Analysis  accompanied  the  project  from  the  initial  drafting  stage  through  submission  to  the  President,  and  was 
continually  revised  to  reflect  changes  prior  to  submission  to  the  ITesident.  Users  are  reminded,  however,  that  primary  reliance  should  be  placed  on 
the  plain  words  of  the  rules.  In  addition,  it  is  important  to  remember  that  the  Analysis  solely  represents  the  views  of  staff  personnel  who  worked  on 
the  project,  and  does  not  necessarily  reflect  the  view  s  of  the  President  in  approving  it.  or  of  the  officials  who  formally  recommended  approval  to 
the  President. 

The  Analysis  frequently  refers  to  judicial  decisions  and  statutes  from  the  civilian  sector  that  are  not  applicable  directly  to  courts-martial. 
Subsequent  modification  of  such  sources  of  law  may  provide  useful  guidance  in  interpreting  rules,  and  the  drafters  do  not  intend  that  citation  of  a 
source  in  this  Analysis  should  preclude  reference  to  subsequent  developments  for  purposes  of  interpretation.  At  the  same  time,  the  user  is 
reminded  that  the  amendment  of  the  Manual  is  the  province  of  the  President.  Developments  in  the  civilian  .sector  that  affect  the  underlying 
rationale  for  a  rule  do  not  affect  the  validity  of  the  rule  except  to  the  extent  otherwise  required  as  a  matter  of  statutory  or  constitutional  law.  The 
same  is  true  with  respect  to  rules  derived  from  the  decisions  of  military  tribunals.  Once  incorporated  into  the  Executive  Order,  such  matters  have 
an  independent  source  of  authority  and  are  not  dependent  upon  continued  support  from  the  judiciary.  Conversely,  to  the  extent  that  judicial 
precedent  is  set  forth  only  in  the  Discussion  or  is  otherwise  omitted  from  the  Rules  or  the  Discussion,  the  continuing  validity  of  the  precedent  w  ill 
depend  on  the  force  of  its  rationale,  the  doctrine  of  stare  decisis,  and  similar  jurispmdential  considerations.  Nothing  in  this  Introduction  should  be 
interpreted  to  suggest  that  the  placement  of  matter  in  the  Discussion  (or  the  Analysis),  rather  than  the  rule,  is  to  be  taken  as  disapproval  of  the 
precedent  or  as  an  invitation  for  a  court  to  take  a  different  approach:  rather,  the  difticult  drafting  problem  of  choosing  between  a  codification  and 
common  law  approach  to  the  law  frequently  resulted  in  noncodification  of  decisions  which  had  the  unanimous  support  of  the  drafters.  To  the  extent 
that  future  changes  are  made  in  the  Rules  or  Discussion,  corresponding  materials  will  be  included  in  the  Analysis. 

The  Appendices  contain  various  nonbinding  materials  to  assist  users  of  this  Manual,  The  Appendices  also  contain  excerpts  from  pertinent 
statutes.  These  excerpts  are  appropriate  for  judicial  notice  of  law,  see  Mil.  R.  Evid.  201  A.  but  nothing  herein  precludes  a  party  from  proving  a 
change  in  law  through  production  of  an  official  codification  or  other  appropriate  evidence. 

PARTI 

PREAMBLE 

Introduction.  The  preamble  is  based  on  paragraphs  1  and  2  of  MCM.  1969  (Rev.).  See  generally  Military  Justice  Jurisdiction  cf  Courts-Martial. 
DA  PAM  27-174,  chapter  I  (May  1980.) 

1.  SourcM  of  military  jurisdiction.  This  subsection  is  based  on  paragraph  I  of  MCM.  1 969  (Rev. ).  The  provisions  of  the  constitution  which 
are  sources  of  jurisdiction  of  military  courts  or  tribunals  include:  Art.  I,  sec.  8,  cl.  1.9-16.  18;  Art.  II,  sec.  2;  Art.  IV.  sec.  4;  and  the  fifth 
amendment.  As  to  sources  in  international  law,  see.  e.g..  Ex  parte  Quirin.  317  U.S.  I  (1942);  Geneva  Convention  Relative  to  the  Treatment  of 
Prisoners  of  War,  Aug.  12. 1949.  arts.  82-84, 6U.S.T.  3316, 3382,  T.I.A.S.  No.  3365, 75  U.N.T.S.  287.  See  generally  DA  PAM  27-174.  .supra 
at  paragraph  1-3. 

2.  Exercisa  of  military  jurisdiction.  Subsection  (a)  is  based  on  the  first  paragraph  of  paragraph  2  of  MCM.  1969  (Rev.l. 


For  additional  materials  on  martial  law.  see  W.  Winthrop,  Military  Law  and  Precedents  HM-M)  lid  cti.  1920  reprint);  Ex  pane  Milligan.  71 
U.S,  (4  Wall.)  2  (1866).  See  also  paragraph  3.  sec.  1  of  MCM.  1910  (concerning  the  exercise  of  martial  law  over  military  affiliated  persons) 

For  additional  materials  on  military  government,  .see  W.  Winthrop.  ,«/pr«  at  798-8 17;  Mod.sen  \  ,  Kin.sella.  343  U.S.  341  (\9S2);  Mechanics' 
and  Traders'  Bank  v.  Union  Bank.  89  U.S.  (22  Wall.)  276  (1875). 


'j*.' 

j", 


For  additional  materials  on  the  exercise  of  military  jurisdiction  under  the  law  of  war,  see  W  Winthrop.  supra  at  831-46;  Trials  of  War 
Criminals  Before  the  Nuremberg  Military  Tribunals  (U.S.  Gov’t  Priming  Ol'f.,  1950-51);  Trials  of  the  Major  War  Criminals  Before  the 
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International  Military  TribunaUlnlematioml  Military  Tribunal,  Nuremberg  1947); /n  re  Yitmaihiia.  i27  US  I )  194b);  l\  /nine  Quinn,  supra. 
Ex  pane  Milligan,  supra;  Articles  18  and  21. 

Subsection  (b)  is  based  on  the  second  paragraph  of  paragraph  2  of  MCM.  1969  (Rev  ).  See  also  Article  21;  DA  PAM  27  174.  supra  at 
paragraph  l-5a;  W.  Winthrop,  supra  at  802-05.  835-36.  As  to  provost  courts,  see  also  Hearings  on  H.R.  249S  Before  a  Suhromm  of  the  House 
Conun.  on  Armed  Services,  81st  Cong.,  1st  Sess.  975,  1061  (1949).  As  to  trial  of  prisoners  of  war.  see  Article  2(a)(9)  and  Article  102.  1949 
Geneva  Convention  Relative  to  the  Treatment  of  Prisoners  of  War.  supra. 

3.  PurpOM  of  military  law.  See  generally  Chappel  v.  Wallace _ U.S _ 103  S  .  Ct _ ( 1983);  f'arirr  i  t  es  s.  417 

U.S.  733  (1974);  S.  Rep.  No.  53,  98th  Cong.,  1st  Sess.  2-3  (1983).  For  a  discussion  of  the  nature  and  purpose  of  military  law,  .vee  R  Fvercil. 
Military  Justice  in  the  Armed  Forces  cf  the  United  States  ( 1956);  J.  Bishop,  Justice  Under  Fire  (1974);  Hodson,  Militars  Justice:  Abolish  or 
Change?.  22  Kan.  L.  Rev.  31  (1975),  reprinted  in  Mil.  L.  Rev.  Bicent.  Issue  579  (1976);  Hansen.  Judicial  Functions  for  the  Commander.  41  Mil 
L.  Rev.  I  (\9Eiy,  Hearings  on  H  .R.  2498  Before  a  Subcomm.  cf  the  HouseComm.  on  Armed  Services.  8 1st  Cong  ,  1st  Sess  606,  778-86  ( 1949); 
H.  Moyer,  Justice  and  the  Military  5-23  ( 1972). 

4.  Stniclura  and  application  of  tha  Manual  for  Courta-Martial.  Self-explanatory.  See  also  the  introduction  of  the  Analysis 

PART  II 

RULES  OF  COURTS-MARTIAL 

CHAPTER  I.  GENERAL  PROVISIONS 


Rule  101.  Scopa,  title 

(a)  In  general.  This  subsection  is  patterned  after  Fed.  R.  Crim.  P.  1 .  “Courts-martial"  are  classitied  by  Article  16.  Supplementary  procedures 
include  all  procedures  directly  relating  to  the  court-martial  process,  such  as  preparation  and  authentication  of  the  record,  vacation  proceedings, 
preparation  of  orders,  and  professional  supervision  of  counsel  and  military  judges.  The  rules  do  not  govern  imposition  of  nonjudicial  punishment 
(see  Part  V)  or  administrative  actions. 

(b)  Title.  This  subsection  is  patterned  after  Fed.  R.  Crim.  P.  60. 

Rule  102.  PurpoM  and  conatniclion 

This  rule  restates  Fed.  R.  Crim.  P  2  in  terms  strictly  limiting  the  application  of  these  rules  to  military  justice.  Arrord.  Mil.  R.  Evid.  102. 

Rule  103.  OaflnltkHis 

The  drafters  have,  whenever  possible,  followed  the  definitions  used  in  the  United  States  Code.  See  subsection  (20).  Some  definitions  have 
been  made  and  followed  for  convenience,  to  avoid  ftequent  repetition  of  complicated  phrases.  Others  have  been  made  to  address  variations  in  the 
terminology  used  among  the  services.  The  drafters  have  attempted  to  minimize  the  number  of  definitions .  It  is  the  drafters'  intent  that  the  words  of 
the  Manual  be  construed  in  accordance  with  their  plain  meaning,  with  due  deference  to  previous  usage  of  terms  in  military  law  or  custom. 

(1)  "Article."  This  definition  was  added  to  reduce  repetitive  citations  to  the  Uniform  Code  of  Military  Justice.  MCM.  I%9  (Rev.)  and  its 
predecessors  used  the  same  convention. 

(2)  "Capital  case.”  This  definition  is  based  on  the  first  two  sentences  of  paragraph  ISa  (3)  of  MCM,  1969  (Rev.). 

(3)  "Capital  offense.”  This  definition  is  based  on  the  first  sentence  of  paragraph  15a(2)  of  MCM,  1969  (Rev.), 

(4)  "Code."  This  definition  was  added  to  avoid  frequent  repetition  of  "Uniform  Code  of  Military  Justice." 

(5)  “Commander."  This  definition  was  added  to  avoid  frequent  repetition  of  the  longer  phrase,  “commanding  officer  or  officer  in  charge." 
See  Articles  1(3)  and  (4). 

(6)  “Convening  authority.”  This  provision  is  based  on  paragraph  84o  of  MCM.  1969  (Rev.). 

(7)  “Copy."  This  definition  was  added  to  ensure  that  no  construction  of  the  Manual  could  result  in  delays  of  cases  for  the  sake  of  unavailable 
specialized  forms  or  office  equipment. 

(8)  “Court-martial."  Articles  16  and  39(a). 

(9)  “Days."  This  definition  is  added  for  clarity.  Cf.  United  States  v.  Manalo.  1  M.J.  452  (C.M.A.  1976). 

(10)  "Deuil.”  DoD  Dir.  5550.7,  Incl.  I.  para.  C.8  (Sep.  28.  1966). 

(11)  “Explosive."  18  U.S.C.  §§  232(5);  844(j). 

(12)  "Firearm.”  18  U.S.C.  §  232(4). 

(13)  “Joint.”  This  definition  is  based  on  Joint  Chiefs  of  Staff  Publication  I ,  Dictionary  of  Military  and  Associated  Terms  1 87  ( I  Jun  79). 
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( 14)  "Members.''  This  term  is  defined  to  avoid  confusion  about  the  membership  of  couns-martial . 

(15)  "Military  judge."  Article  I  ( 10).  As  to  presidents  of  special  couns-martial,  see  Mil.  R.  Evid.  101(c).  The  latter  aspect  was  added  for 
convenience  and  brevity  in  drafting. 

(16)  "l^y."  This  definition  was  required  by  adoption  of  the  texts  of  federal  civilian  rules,  which  frequently  use  the  term.  The  code  uses  the 
same  term.  See,  e.g.,  Anicle  49.  The  Military  Rules  of  Evidence  also  use  the  term. 


(17)  "Staff  judge  advocate."  This  term  was  not  defined  in  the  previous  Manuals.  Ir  is  defined  to  avoid  variations  in  nomenclature  among  the 
services. 

(18)  "Suasponte."  "Suasponte"  has  been  used  frequently  to  avoid  gender-specific  language  ("on  his  or  her  own  motion"),  its  use  has  been 
limited  to  passages  expected  to  he  used  mainly  by  lawyers  or  with  their  assistance.  Nonetheless,  a  definition  is  necessary  for  the  benefit  of  a 
president  of  a  special  court-martial  without  a  military  judge. 

(19)  "War,  time  of."  This  definition  applies  only  to  R.C.M.  1004(c)(6)  and  to  Parts  IV  and  V  of  the  Manual.  Parts  II  (except  for  R.C.M. 
1004(c)(6))  and  III  do  not  use  or  refer  to  "time  of  war."  The  phrase  appears  in  several  articles  of  the  code .  other  than  punitive  articles .  See  Articles 
2(a)(I0);  43(a),  (e),  and  (f);  7)(b).  The  discussions  of  several  rules  address  "time  of  war"  in  relation  to  these  articles.  See  R.C.M.  202(a) 
Discussion  (4);  407(b)  Discussion;  907(b)(2)(B)  Discussion. 

"Time  of  war”  is  used  in  six  punitive  articles.  5ee  Articles  101,  I  OS.  and  106  (which  define  offenses  which  can  occur  only  in  time  of  war — 
Articles  101  and  I06arecapitaloffenses).  and  Articles  85, 90,  and  1 13  (which  arecapilal  offenses  in  time  of  war).  See  u/so  Article  82.  In  addition, 
three  offenses  in  But  IV  use  time  of  war  as  an  aggravating  circumstance.  See  paragraphs  37.  40.  and  104. 

The  code  does  not  define  "time  of  war,"  and  Congress  has  not  generally  defined  the  term  elsewhere,  despite  the  appearance  of  "time  of  war" 
and  similar  language  in  many  statutes.  See.  e.g.,  18  U.S.C.  §  3287:37  U.S.C.  §§  30l(d|;  30la(c);  310(a).  Inal  least  one  instance  Congress  has 
expressly  qualified  the  phrase  "time  of  war"  by  saying  "time  of  war  declared  by  Congress."  37  U.S.C.  I  310(a).  Compare  37  U.S.C.  §  310(a) 
wilh  37  U.S.C.  §  301(d):  30la(c).  See  also  S.  Rep.  No.  544,  89th  Cong.,  1st  Sess.  13  (1965)  which  equates  "all  out  war"  to  a  declared  war. 

The  legislative  history  of  the  code  contains  few  tefe<ences  to  this  matter.  The  only  direct  reference .  relating  to  the  deletion  of  the  phrase  from 
Article  102,  indicates  that  the  working  group  which  initially  drafted  the  code  considered  "time  of  war"  to  mean  "a  formal  state  of  war."  Hearings 
onH.R.  2498  Before  a  Subcomm.  of  the  House  Comm,  on  Armed  Services,  81st  Cong.,  1st  Sess.  1228-29  ( 1949).  This  reference  is  not  cited  in 
any  of  the  decisions  of  the  Court  of  Military  Appeals  construing  "time  of  war." 

Judicial  decisions  before  the  code  had  long  recognized  that  a  state  of  war  may  exist  without  a  declaration  of  war.  See  Bas  v.  Tingy,  4  U .  S .  (4 
Dali.)  37  (1800);  Hamilton  v.  M'Claughry,  136  F.  445  (lOth  Cir.  1905).  See  also  United  Stales  v.  Ayers.  4  U.S.C.M.A.  220.  15  C.M.R.  220 
(1954)  and  cases  cited  therein,  W.  Winthrop,  Military  Lou,'  and  Precedents  668  (2d  ed.  1920  reprint).  See  generally  Carnahan,  The  Law  cfWar  in 
the  United  States  Court  of  Military  Appeals,  22  A.F.L.  Rev.  120(1980-81);  Stevens,  Time  cfWar  and  Vietnam.  8  A.F.  JAGL.  Rev.  23(May-June 
1966). 

The  Coun  of  Military  Appeals  has  held  that  time  of  war,  as  used  in  several  provisions  of  the  code,  does  nol  necessarily  mean  declared  war. 
Under  the  court's  analysis,  whether  a  time  of  war  exists  depends  on  the  purpose  the  specific  anicle  in  which  the  phrase  appears,  and  on  the 
circumstance  surrounding  application  of  that  anicle.  See  United  States  v.  Averette.  19  U.S.C.M.A.  363,  41  C.M.R.  363  (1970)  ("time  of  war" 
under  Article  2(a)(l0)  means  declared  war;  court-manial  jurisdiction  over  civilians  is  to  be  construed  narrowly);  United  States  v.  Anderson.  17 
U.S.C.M.A.  558,  38  C.M.R.  386  ( 1968)  (Vietnam  war  was  time  of  war  for  purpose  of  suspension  of  statute  of  limitations  under  Anicle  43(a); 
accord  Broussard  v.  Patton,  466  F.2d  816  (9th  Cir.  1972));  United  States  v.  Anderten,  4  U.S.C.M.A.  354,  15  C.M.R.  354  (1954)  (Korean  war 
was  time  of  war  for  purpose  of  Article  85);  United  Slates  v.  Taylor,  4  U.S.C.M.A.  232,  15  C.M.R.  232  ( 1954)  (Korean  war  was  time  of  war  for 
purpose  of  suspension  of  statute  of  limitations  under  Anicle  43(f));  United  States  v.  Ayers,  supra  (Korean  war  was  time  of  war  for  purpose  of 
suspensionof  statute  of  limitations  under  Article  43(a));  United  States  v.  Christensen,  4  U.S.C.M.A.  22.  15  C.M.R.  22  (1954)  (Korean  war  was 
time  of  war  for  purpose  of  Anicle  90);  {/nitedSratesv.  Bancroft,  3  U.S.C.M.A.  3, 1 1  C.M.R.  3  (1953)  (Korean  war  was  timeof  war  forpurpose  of 
Article  113). 

The  circumstances  the  Court  of  Military  Appeals  has  examined  to  determine  whether  time  of  war  exists  include;  the  nature  of  the  conflict 
(generally,  there  must  exist  "armed  hostilities  against  an  organized  enemy;"  United  States  v.  Shell.  7  U.S.C.M.A.  646.650, 23  C.M.R.  1 10, 1 14 
(1957));  the  movement  to  and  numbers  of  United  States  forces  in,  the  combat  area;  the  casualties  involved  and  the  sacrifices  required:  the 
maintenance  of  large  numbers  of  active  duty  personnel;  legislation  by  Congress  recognizing  or  providing  for  the  hostilities:  executive  orders  and 
proclamations  concerning  the  hostilities;  and  expenditures  in  the  war  effort.  See  United  States  v.  Bancrtft,  supra  at  5,  1 1  C.M.R.  at  5.  See  also 
United  States  v.  Anderson,  supra:  United  Stales  v.  Shell,  supra:  United  States  v.  Sanders.  7  U.S.C.M.A.  21 , 21  C.M.R.  147  (1956);  United 
States  V.  Ayers,  supra. 

During  the  Korean  war  it  was  suggested  that  "time  of  war"  existed  only  in  the  Ear  Eastern  theater.  The  court  did  not  have  to  decide  this  issue 
with  respect  to  whether  the  death  penalty  was  authorized  for  Articles  85,  90,  or  1 13  because  the  President  suspended  the  Table  of  Maximum 
Punishments  (paragraph  ll7cof  MCM  (Army),  1949;  paragraph  127cofMCM.  195l)only  in  the  Far  Eastern  command.  See  Exec.  Order  No. 
10149, 3  C.FR.  1949-53  Comp.  326  (1950);  Exec.  Order  No.  10247.  3  C.F.R.  1949-53  Comp,  754  ( 1951 ).  See  also  United  States  v.  Greco.  36 
C.M.R.  559  (A.B.R.  I%S).  The  question  as  to  Articles  85.  90.  or  113  did  not  arise  during  the  Vietnam  war  because  the  Table  of  Maximum 
Punishments  was  not  suspended.  There  are  no  reported  cases  concerning  Articles  101  and  106,  and  the  only  prosecutions  under  Article  105  were, 
of  course,  for  offenses  arising  in  the  theater  of  operations.  See.  e.g..  United  States  v,  Dickenson,  6  U.S.C.M.A.  438,  20  C.M.R.  154  (1955); 
United  States  v.  Gallagher,  23  C.M.R.  591  (A.B.R.  1957). 

The  Court  of  Military  Appeals  rejected  the  argument  that  "time  of  war"  is  geographically  limited  with  respect  to  Aritice  43.  See  United 
States  V.  Taylor,  supra:  United  States  v.  Ayers,  supra.  See  also  United  Stales  v.  Anderson,  supra.  The  court’s  analysis  in  Taylor  and  Ayers 
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suggests,  however,  that  for  some  purposes  ''time  of  war"  may  be  geographically  limited.  For  purposes  of  the  death  penally,  the  prerequisite 
lindings  of  aggravating  circumstances  under  R.C.M.  KXM  would  screen  out  offenses  which  did  not  substantially  affect  the  war  effort.  Therefore, 
possible  geographic  limitations  in  "time  of  war"  would  be  subsumed  in  the  necessary  lindings  under  R.C'  M  1004 

Based  on  the  foregoing,  for  at  least  some  purposes  of  the  punitive  articles,  "time  of  war"  may  e.xist  w  ithoui  a  declaration  of  war.  The  most 
obvious  example  would  be  a  major  attack  on  the  United  Stales  and  the  following  peritxi  during  which  Congress  may  be  unable  to  meet.  Cf.  New 
York  Life  Ins.  Co.  v.  Bennion,  158  F.  2d  260  ( lOth  Cir.  1946),  cert,  denied.  J.f  1  U  S.  811  ( 1947)  Moreover,  as  both  the  Korean  and  Vietnam 
conflicts  demonstrated.  United  States  forces  may  he  committed  to  combat  of  substantial  proportions  and  for  extended  periixls,  while  for  many 
possible  reasons  tree  Bas  v.  Tingy.  supra  at  44)  war  is  not  formally  declared. 

It  should  be  noted  that,  under  the  article-by-aritcle  analysis  used  by  the  Court  of  Military  Appeals  to  determine  whether  time  of  war  exists, 
"time  of  war"  as  used  in  Article  106  may  be  narrower  than  in  other  punitive  articles,  at  least  in  its  application  to  civilians.  See  United  States  v. 
Averette.  supra.  See  also  Article  104. 

The  definition  does  not  purport  to  give  the  President  power  to  declare  war.  See  United  States  i.  Ayers,  supra  at  227.  15  CM.  R.  at  227;  United 
States  V.  Bancrtft.  supra  at  5.  1 1  C.M.R.  at  5.  Instead,  it  provides  a  mechanism  by  which  the  President  may  recognize,  for  purposes  of  removing 
or  specifically  raising  the  maximum  limits  on  punishments  for  certain  offenses  under  Part  IV.  that  a  Time  of  war"  exists.  This  determination 
would  be  based  on  the  existing  circumstances.  For  purposes  of  codal  provisions  triggered  by  "time  of  war."  this  determination  would  be  subject  to 
judicial  review  to  ensure  it  is  consistent  with  congressional  intent.  Cf.  United  States  v,  Bancroft,  supra.  Nevertheless,  a  determination  by  the 
President  that  time  of  war  exists  for  these  purposes  would  be  entitled  to  great  weight. 

(^ragraph  l27c(5)of  MCM.  1969 1  Rev.)  and  the  ninth  paragraph  of  paragraph  l27cofMCM.  1951  provided  for  suspension  of  the  Table  of 
Maximum  Punishments  as  to  certain  articles  upon  a  declaration  of  war.  The  President  could,  and  did  in  the  Korean  war.  suspend  the  limits  the 
President  had  established  for  those  offenses.  Thus,  the  effect  of  the  definition  of  "time  of  war"  in  R.C.M.  lO.lt  19)  is  similar  to  the  operation  of 
those  paragraphs.  In  either  case,  a  declaration  of  war  or  specific  action  by  the  President  affects  the  maximum  punishments.  The  definition  under 
R.C.M.  103(19)  also  provides  guidance,  subject  to  judicial  review  as  noted  above,  on  the  application  of  codal  provisions. 

(20)  “The  definitions  and  rules  of  construction  in  1  U.S.C.  §§  I  through  5  and  in  10  U.S.C.  §S  101  and  801."  Self-explanatory. 

Rule  104.  Unlawful  command  Influanca 

This  rule  is  based  on  Article  37  and  paragraph  38  of  MCM,  1969  (Rev.).  See  also  United  States  Charette.  15  M.J.  I97(C.M.A.  1983); 
United  Stales  v.  Blaylock,  15  M.J,  190  (C.M.A.  1983);  United  Stales  v.  Ledbetter.  2  M.J.  37  (C.M.A.  1976);  United  States  v.  DuBay.  17 
U.S.C.M.A.  147,  37  C.M.R.  41 1  (1967);  United  Stales  v.  Wright.  17  U.S.C.M.A.  1 10.  37  C.M.R.  374  (1967);  United  Stales  r.  Hawthorne.  1 
U.S.C.M.A.  293.  22  C.M.R.  83  (1956).  The  discussion  is  based  on  H,  R.  Rep.  No.  491, 81sl  Cong.,  1st  Sess.  21  ( 1949).  As  to  supervision  of 
military  judges  and  counsel,  see  Articles  6, 26,  and  27.  Subsection  (b)(2)(B)  is  retained.  It  is  rare  that  a  military  judge  in  a  special  court-martial  is 
not  assigned  to  the  judicial  agency  or  activity  of  the  service  concerned.  Seee.g..  AR  27-10.  para.  8-6/>  (3)  (Nov.  1982).  Subsection  (b)(2)(B) 
ensures  that  in  the  unusual  situation  that  it  is  necessary  to  detail  a  military  judge  not  so  assigned .  the  military  judge 's  performance  of  judicial  duties 
will  not  be  the  subject  of  comment  or  evaluation  in  an  efficiency  or  fitness  report  prepared  or  reviewed  by  the  convening  authority.  The  second 
sentence  in  subsection  (b)(2)(B)  clarifies  that  the  convening  authority  may  comment  only  on  the  military  judge's  nonjudicial  duties  in  such  a 
report.  Subsection  (D)  is  new  and  clarifies  that  the  military  judge,  members,  and  counsel  are  not  immune  from  action  for  any  offense  they  might 
commit  while  in  that  capacity,  e.g.  failure  to  repair. 

Rule  105.  OIract  communications:  convening  authorities  and  staff  Judge  advocates;  among  staff  Judge  advocates 

This  rule,  while  new  to  the  Manual  for  Courts-Martial,  is  based  on  Article  6(b).  Congress  intended  that  Article  6(b)  serve  several  purposes. 
First,  by  requiring  convening  authorities  to  communicate  directly  with  their  staff  judge  advocates  on  matters  relating  to  the  administration  of 
military  justice,  it  was  intended  that  the  position  and  effectiveness  of  the  staff  judge  advocate  be  enhanced.  Second,  by  providing  for 
communications  among  judge  advocates,  it  was  intended  to  emphasize  the  independence  of  staff  judge  advocates,  which  in  turn  would  ensure  that 
staff  judge  advocates  exercise  their  judicial  functions  in  a  Fair  and  objective  manner.  Lastly,  and  most  importantly.  Article  6(b)  was  intended  to 
help  prevent  interference  with  the  due  administration  of  military  justice.  See  H  R.  Rep.  No.  491 . 81st  Cong..  1st  Sess.  12-13  (1949);  S.  Rep. 
486, 81  St  Cong.,  1st  Sess.  9  (1949);  95  Cong,  Rec.  H.  5721  (1949);  96  Cong.  Rec.  S  1.356(1950).  See  aim  Cooke  v.  Orser.  12  M.J.  335  (C.M.A. 
1982);  United  States  v.  Davis.  18  U.S.C.M.A.  170.  .19  C.M.R,  170(1969);  United  States  v.  Walsh.  II  M.J.  858  (N.M.C.M.R  1981). 

Rui*  106.  Dellvwy  of  military  offondors  to  civilian  authorltlaa 

This  rule  is  based  on  Article  14(a)andon  the  second  paragraph  of  paragraph  1 2  of  MCM.  1969  (Rev. ),  See  also  United  States  v.  Heed.  2  M.J. 
64(C.M.A.  1976)  (delivery  and  speedy  trial);  I8U.S.C.  Appendix  II.  The  second  sentence  is  new.  It  provides  express  authority  for  restraining  an 
offender  to  be  delivered  to  civilian  authorities,  but  only  when  such  restraint  is  justified  under  the  circumstances.  Note  that  this  rule  does  not  apply 
to  delivery  to  a  foreign  government;  this  situation  ordinarily  is  governed  by  status  of  forces  agreements.  This  rule  applies  to  delivery  to  authorities 
of  the  United  States  or  its  political  subdivisions.  Occasionally  when  civilian  authorities  request  delivery  of  ascrviccmember.  the  delivery  canmM 
be  effected  immediately,  e.g. .  when  the  offender  is  overseas.  In  such  situations,  reasonable  restraint  may  be  necessary  to  ensure  that  the  delivery 
can  be  effected  and  to  protect  the  community.  The  person  responsible  for  deciding  whether  to  relinquish  the  offender  must  decide  whether  there 
are  adequtfe  grounds  for  restraint  in  such  cases.  This  rule  is  nm  intended  to  permit  the  military  to  restrain  an  offender  on  behalf  of  civilian 
authorities  pending  trial  or  other  di.sposition.  Restraint  imposed  under  this  rule  is  strictly  limited  to  the  time  reasonably  necessary  to  effect  the 
delivery.  Thus,  if  the  civilian  authorities  are  dilatory  in  taking  cusUrdy.  the  restraint  must  cease. 

The  discussion  is  based  on  Article  14(b). 
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Rul*  107.  DiamlMWl  right  to  roquMt  trial  by  court-martial 

This  rule  is  based  on  Article  4  and  paragraph  111  of  MCM,  1969  (Rev).  See  also  H.  R.  Rep.  No.  491, 8l$t  Cong.,  1st  Sess.  12  (1949);  W. 
Winihtop,  Military  Law  and  Precedents  64  (2d  ed.  1920  reprint).  The  text  of  10  U.S.C.  §  1 161(a)  is  as  follows: 

(a)  No  commissioned  officer  may  be  dismissed  from  any  armed  force  except — 

(1)  by  sentence  of  a  general  court-martial; 

(2)  in  commutation  of  a  sentence  of  a  general  court-martial;  or 

(3)  in  time  of  war.  by  order  of  the  President. 

Rula  108.  Rulaa  of  court 

This  rule  is  new  and  is  based  on  Fed.  R.  Crim.  P.  57(a)  and  Article  140.  Cf.  Article  66(f).  See  also  United  States  v.  Kelson,  3  M.J.  139 
(C.M.A.  1977).  Depending  on  the  leguladons,  rules  of  court  may  be  promulgated  on  a  service-wide,  judicial  circuit,  or  trial  judge  level,  or  a 
combination  thereof.  The  rule  recognizes  that  differences  in  organization  and  operations  of  services  and  regional  and  local  conditions  may 
necessitate  variations  in  practices  and  prcKedutes  to  supplement  those  prescribed  by  the  code  and  this  Manual. 

The  manner  in  which  rules  of  court  ate  disseminated  is  within  the  sole  discretion  of  the  Judge  Advocate  General  concerned.  Service-wide 
rules,  for  example,  may  be  published  in  the  same  matmer  as  regulations  or  specialized  pamphlets  or  journals.  Local  rules  may  be  published  in  the 
same  manner  as  l<x;al  regulations  or  ocher  publications,  for  example,  duties  to  any  court-martial  are  entitled  to  a  copy,  without  cost,  of  any  rules 
pertaining  thereto.  Members  of  the  public  may  obtain  copies  under  rules  of  the  military  department  concerned .  The  penultimate  sentence  ensures 
that  failure  to  publish  in  accordance  with  the  rules  of  the  Judge  Advocate  General  (or  a  delegate)  will  not  affect  the  validity  of  a  rule  if  a  person  has 
actual  and  timely  notice  or  if  there  is  no  prejudice  within  the  meaning  of  Article  59.  C/  5  U.S.C.  §  552(a)(1). 

Rula  109.  ProfMsIonal  aupervlslon  of  military  |udgaa  and  counaal 

This  rule  is  based  on  paragraph  43  of  MCM.  1969  (Rev. ).  See  also  Articles  1(13),  6(a),  26,  and  27 .  The  previous  rule  was  limited  to  conduct 
of  counsel  in  courts-martial.  This  rule  also  applies  to  military  trial  and  appellate  judges  and  to  all  judge  advocates  and  other  lawyers  who  practice 
in  military  justice,  including  the  administration  of  nonjudicial  punishment  and  pretrial  and  posttrial  matters  relating  to  courts-martial.  The  rule 
also  applies  to  civilian  lawyers  so  engaged,  as  did  its  predecessor.  The  rule  does  not  apply  to  lay  persons.  Nothing  in  this  rule  is  intended  to  prevent 
a  military  judge  from  excluding,  in  a  particular  case,  a  counsel  from  representing  a  party  before  the  court-martial  over  which  the  military  judge  is 
presiding,  on  grounds  of  lack  of  qualifications  under  R .  C .  M .  502(d),  or  to  otherwise  exercise  control  over  counsel  in  accordance  with  these  rules . 
See.  e.g..  R.C.M.  801. 

CHAPTER  II.  JURISDICTION 

Rul*  201.  Juriadiction  In  ganaral 

/«<rorf«crtVm.  The  primary  source  of  court-martial  jurisdiction  is  Art.  I,  sec.  8,  cl.  14  of  the  CtaislilutioD.  which  empowers  Congress  to  make 
rules  for  the  government  and  regulation  of  the  armed  forces  of  the  United  States.  Courts-martial  are  recognized  in  the  provisions  of  the  fifth 
amendment  expressly  exempting  “cases  arising  in  the  land  or  naval  forces'*  from  the  requirement  of  presentment  and  indictment  by  grand  jury. 
See  also  Art  I,  (Yeamble,  for  a  fuller  discussion  of  the  nature  of  courts-martial  and  the  sources  of  their  jurisdiction. 

(a)  Nature  court-martial  jurisdiction .  Subsection  ( 1 )  reiterates  the  first  sentence  of  the  second  paragraph  of  paragraph  8  of  MCM ,  1 969  (Rev. ). 
The  discussion  is  based  on  paragraph  8  of  MCM,  1969  (Rev.).  Cf.  FedR.  Crim.  P.  7(c)(2);  18  U.S.C.  §§  3611-20.  Courts-martial  generally  have 
the  power  to  resolve  issues  which  arise  in  cormection  with  litigating  criminal  liability  and  punishment  for  offenses,  to  the  extent  that  such 
resolution  is  necessary  to  a  disposition  of  the  issue  of  criminal  liability  or  punishment. 

Subsection(2)testatestliewr)rldwide  extent  of  court-martial  jurisdiction.  Articles.  See  Autry  v.  Hyde.  19U.S.C.M.A.  433, 42C.M.R.  35 
(1970).  The  discussion  points  out  that,  despite  the  worldwide  applicability  of  the  code,  geographical  considerations  may  affect  court-martial 
jurisdiction.  See  R.C.M.  202  and  203. 


Subsection  (3)  restates  the  third  paragraph  of  paragraph  8  of  MCM,  1969  (Rev.).  See  also  Chenoweihv.  VanArsdall,  22  U.S. C.M.A.  183,46 
C.M.R.  183(1973),  which  held  that  Art.  Ill, sec.  2, cl.  3  ofthe  Constitution  (requiring  crimes  to  be  tried  in  the  state  in  which  committed)  does  not 
apply  to  courts-martial.  The  second  sentence  is  based  on  Article  18.  See  also  Geneva  Convention  Relative  to  the  Protection  of  Civilian  Persons  in 
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Tune  of  War,  August  12,  1949,  6  U.S.T.  3516,  T.I.A.S.  No.  3365. 

(b)  Requisites  <f  court-martial  Jurisdiction .  This  rule  is  derived  from  the  fourth  paragraph  of  paragraph  8  of  MCM ,  1 969  (Rev. ).  The  first  sentence 
in  the  rule  is  new.  See  Rosado  v.  Wyman,  397  U.S.  397,  404  n.3  (1970);  Wictham  v.  Hall,  12  M.J.  145,  152  n.8  (C.M.A.  1981).  Cf  Ex  parte 
Poresky,  290  U.S.  30  (1933).  The  rule  expands  the  list  of  requisites  for  court-martial  jurisdiction  to  conform  more  accurately  to  practice  and  case 
law.  Requisite  (3)  has  been  added  to  reflect  the  distinction,  long  recognized  in  military  justice,  between  creating  a  court-martial  by  convening  it, 
and  extending  to  a  court-martial  the  power  to  resolve  certain  issues  by  referring  charges  to  it.  Thus,  a  court-martial  has  power  to  dispose  only  of 
those  offenses  which  a  convening  authority  has  referred  to  it.  Not  all  defects  in  a  referral  are  jurisdictional.  See  United  States  v.  Blaylock,  1 5  M .  J. 
190  (C.M.A.  1983).  Requisite  (5)  is  listed  separately  for  the  first  time.  This  requisite  makes  clear  that  courts-martial  have  the  power  to  hear  only 
those  cases  which  they  ate  authorized  by  the  code  to  try  (i.e.,  offenses  made  punishable  by  the  code,  and,  in  the  case  of  general  courts-martial, 
certain  offenses  under  the  law  of  war).  Second,  it  recognizes  the  important  effect  of  O’ Callahan  v.  Parker,  395  U .  S .  258  ( 1 %9),  on  courts-martial . 
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Although  nothing  in  this  rule  or  R.C.M.  203  is  intended  to  codify  the  sersice-connection  requirement  of  O'Calluhun  or  later  decisions,  the 
requirement  cannot  be  ignored  in  the  Manual  for  Courts-Martial. 

Requisites  ( 1 )  and  (2)  restate  two  requisites  in  paragraph  8of  MCM.  I‘)69(Rev.).  See  generally  United  States  v.  Ryun.  5  M  J.  97  (C  M  .  A 
1978);  United  States  e.  Newcomb.  5  M.J.  4  (C.M.A.  1978).  Contrary  to  the  holdings  in  Ryun  andAVuiomh.  "errors  in  the  assignment  orexcusal 
of  counsel,  members,  or  a  military  judge  that  do  not  affect  the  required  composition  of  a  court-martial  w  ill  be  tested  solely  for  pre  judice  under 
Article  59."  S.  Rep.  No.  53.  98th  Cong.,  1st  Sess.  12  ( 1983).  The  second  sentence  of  subsection  (2|  makes  this  clear,  and  also  emphasizes  that 
counsel  are  not  a  Jurisdictional  component  of  a  court-martial  See  Wright  v.  United  Slates.  2M.J.  9iC.M,A.  1976).  Requisite  (41  is  somewhat 
broader  than  the  statement  in  MCM,  1969  (Rev.),  since  Jurisdiction  over  the  person  has  been  affected  by  Judicial  decisions.  See.  e.g  ..  McLIrm  \. 
United  Slates  ex.  rel.  Guagliardo,  361  U.S.  281  (1960):  Reid  v.  Covert.  354  L'  .S.  I  (1957);  United  States  v.  Averette.  19  L'.S  .C.M  .A.  363.  41 
C.M.R.  363  (1970).  Thus  it  is  misleading  to  refer  solely  to  the  code  as  determining  whether  jurisdiction  over  the  person  exists.  The  discussion 
restates  the  basic  principle  that  the  Judgment  of  a  court-martial  without  Jurisdiction  is  void. 

(c)  Contempt.  This  subsection  restates  Article  48,  except  for  the  deletion  of  military  commissions  and  provost  courts.  These  tribunals  arc  also 
governed  by  Article  48,  but  need  not  be  mentioned  in  rules  pertaining  to  courts-martial. 

(d)  Exclusive  and  nonexclusive  jurisdiction.  Subsection  (d)  is  based  on  paragraph  l2ofMCM.  l969(Rev.i.  Military  offenses  are  those,  such  as 
unauthorized  absence,  disrespect,  and  disobedience,  which  have  no  analog  in  civilian  criminal  law.  The  second  paragraph  of  paragraph  1 2  is 
omitted  here,  as  this  subject  now  appears  at  R.C.M.  106.  Concurrent  Jurisdiction  of  courts-manial  and  domestic  tribunals  was  formerly  discussed 
separately  from  concurrent  Jurisdiction  of  courts-martial  and  foreign  tribunals.  The  present  rule  treats  both  at  once  since,  for  purposes  of  the  rule, 
each  situation  is  treated  the  same.  The  differing  considerations  and  legal  implications  in  the  domestis  and  foreign  situations  are  treated  in  the 
discussion.  See  R.C.M.  907(b)(2)(c)  for  a  discussion  of  the  former  Jeopardy  aspects  of  exercise  of  junsdiction  by  more  than  one  agency  srr 
tribunal.  With  respect  to  the  exercise  of  Jurisdiction  by  the  United  States  or  a  foreign  government.  Wilson  v.  Girard.  354  U.S.  524  ( 1957), 
establishes  that  the  determination  of  which  nation  will  exercise  Jurisdiction  is  not  a  right  of  the  accused. 

The  first  paragraph  in  the  discussion  reaffirms  the  policy  found  in  DOD  Directive  5525. 1 .  Jan.  22.  1966  (superceded  by  DOD  Directive 
5525.1,  Aug.  7. 1979),  "which  is  implemented  by  a  triservice  regulation.  AR  27-50/SECNAVlNST  5820. 4E  APR  110-12.  Dec.  1 .  1978.  that  the 
United  States  seek  to  maximize  jurisdiction  over  its  personnel. 

The  second  paragraph  in  the  discussion  restates  the  third  paragraph  in  paragraph  1 2  of  MCM ,  1 969  ( Rev. ),  which  was  based  on  The  Schooner 
Exchange  v.  McFaddon  and  Others,  1 1  U.S.  (7  Cranch)  1 16  (1812).  See  also  Wilson  v.  Girard,  supra. 

(e)  Reciprocal  Jurisdiction.  This  subsection  is  based  an  Ariick  1 7  and  paragraph  l3ofMCM.  l969(Rev.).  It  continues  the  express  presidential 
authorization  for  the  exercise  of  reciprocal  Jurisdiction  and  the  delegation  of  authority  (Article  |40)  to  the  Secretary  of  Defense  to  empower 
commanders  ofjoim  commands  or  task  forces  to  exercise  such  power  See  (//tired  5rarerv.//r>oprr,  5  US. C.M.A.  391,  18  C.M.R.  15  (1955).  It 
also  continues  the  guidance  in  MCM,  1 969  (Rev. )  concerning  the  exercise  of  reciprocal  jurisdiction  by  commanders  other  than  those  empowered 
under  R.C.M.  201(e)(2).  The  language  is  modified  to  clarify  that  manifest  injury  is  not  limited  to  a  specific  armed  force.  The  subsection  adds  a 
clarification  at  the  end  of  subsection  (3)  that  a  court-martial  convened  by  a  commander  of  a  service  different  from  the  accused's  is  not 
Jurisdictionaliy  defective  nor  is  the  service  of  which  the  convening  authority  is  a  member  an  issue  in  which  the  accused  has  a  recognized  interest. 
The  rule  and  its  guidance  effectuate  the  congressional  intent  that  reciprocal  Jurisdiction  ordinarily  not  be  exercised  outside  of  joint  commands  or 
task  forces  {Hearings  on  H.R.  2498  Before  a  Subcommitte  cf  the  House  Committee  on  A rmed  5en"(("e,r ,  8 1  st  Cong . .  I  st  Sess .  6 1 2-6 1 5 : 95 7-95 8 
(1 949))  and  is  designed  to  protect  the  integrity  of  intraservice  lines  of  authority.  See  United  Slates  v.  Hooper,  supra  (Brosman.  J.  and  Latimer.  J.. 
concurring  in  the  result). 

Subsection  (4)  has  been  added  to  avoid  possible  questions  concerning  detailing  military  judges  from  different  services. 

Subsection  (5)  restates  Article  17(b). 

it)  Types  courts-martial.  The  source  for  subsecrion  ( 1 )  is  Article  18.  This  subsection  is  substantially  the  same  as  paragraph  14  of  MCM.  1969 
(Rev. ),  although  it  has  been  reorganized  for  clarity.  Several  statements  in  MCM,  1 969  ( Rev. )  concerning  punishments  by  general  courts-martial 
have  been  placed  in  the  discussion.  As  to  the  second  sentence  in  subsection  (I )( A )(i).  see  also  Wickham  Hall.  12  M.J.  145  (C.M.A.  1983); 
Wickham  v.  Halt.  706  F.  2d  713  (5th  Cir.  1983). 

The  source  for  subsection  (2)  is  Article  19.  Subsection  (2)  is  based  on  paragraph  15  of  MCM.  l%9(Rev. ).  although  it  has  been  reorganized 
for  clarity.  Note  that  under  subsection  (2)(C)(ii)  a  general  court-martial  convening  authority  may  permit  a  subordinate  convening  authority  to  refer 
a  capital  offense  to  a  special  court-martial.  This  is  a  modification  of  paragraph  I5a(  I )  of  MCM.  1969  (Rev  )  which  said  a  general  court-martial 
convening  authority  could  “cause"  a  capital  offense  to  be  referred  to  a  special  court-martial  w  ithout  specifying  whether  the  convening  authority 
had  to  make  the  referral  personally.  Subsection  (2)(C)(iii)  permits  the  Secretary  concerned  to  authorize  special  court-martial  convening 
authorities  to  refer  capital  offense  to  special  courts-martial  without  first  getting  authorization  from  a  general  court-martial  convening  authority 
Several  statements  in  MCM.  1969  (Rev.)  have  been  placed  in  the  discussion. 

As  to  subsection  (3)  summary  courts-martial  are  treated  separately  in  R.C.M.  1301-1.306. 

(g)  Concurrent  Jurisdiction  cf  other  military  tribunals.  This  subsection  is  based  on  the  last  paragraph  in  paragraph  1 2  of  MCM.  1969  (Rev  ) 

Ruto  202.  Parsons  subjsct  to  ths  Jurisdiction  of  courts-martial 

(a)  In  general.  This  subsection  incorporates  by  reference  the  provisions  of  the  code  (see  Articles  2.3.4  and  73)  which  provide  Jurisdiction  over  the 
person.  See  also  Articles  83.  104. 106.  The  discussion  under  this  subsection  briefly  describes  some  of  the  more  important  requirements  forcourt- 
nvutisl  jurisdiction  over  persons.  Standards  governing  active  duty  servicemembers  (Article  2lal(  I ))  are  emphasized,  although  subsection  (4) 
brings  attention  to  limitations  on  Jurisdiction  over  civilians  established  by  judicial  decisions 
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Subsection  (2)(A)  of  the  discussion  dealing  with  inception  of  jurisdiction  over  commissioned  oflicers.  cadets,  midshipmen,  warrant  olliccrs. 
and  enlisted  persons  is  divided  into  three  pans.  The  first  pan.  enlistment,  summarizes  this  area  of  the  law  in  the  wake  of  the  amendment  ol  Articlc 
2  in  1979.  Act  of  November  9,  1979,  Pub.  L.  No.  96-107,  §  801  (a),  93  Stat.  810-11 .  In  essence,  the  amendment  eliminated  recruiter  misconduct 
as  a  factor  of  legal  significance  in  matters  involving  jurisdiction,  and  reestablished  and  clarified  the  "constructive  enlistment  "  diKtrine  The 
statutory  enlistment  standards  concerning  capacity  under  10  U.S.C  §§  504  and  505  thus  become  critical,  along  w  ith  the  issue  of  voluntariness 
As  to  whether  an  enlistment  is  compelled  or  voluntary,  compare  United  Slates  v.  Cathm.  23  L"  S.C  M  A.  142, 48C  M  R  758 1 1974)  nir/i  L'nited 
Stales  V.  Wagner,  5  M.J.  461  (C.M.A.  and  United  States  v.  Lightfoot.  4  M  J.  262(C.M  A.  1978).  See  also  United  States  v.  McDonagh.  14 
M.J.  415  (C.M.A.  1983). 

The  second  paragraph  under  (i)  Enlistment  is  based  on  United  States  v.  Bean.  13  L'.S.C.M  A.  203.  32  C  MR  203  { 1962);  United  States  \ 
Overton,  9  U.S.C.  M.  A.  684, 26C.M.R.  464  ( 1958);  and  fO  U.S.C.  §  1170.  The  last  sentence  is  based  on  Article  2(c)  which  provides  that  incase 
of  constructive  enlistment,  jurisdiction  continues  until  ""terminated  in  accordance  with  law  or  regulations  promulgated  by  the  Secretary 
concerned." 

The  last  paragraph  restates  Article  2(c),  The  last  sentence  of  that  paragraph  takes  account  of  the  legislative  history  of  Article  2(c  i  See  S  Rep 
No.  197, 96th  Cong..  1st  Sess.  122(1979),  which  indicates  that  United  Stales  v.  King.  II  U  S.C  M  A  19,  28  CM.  R.  243(1959)  is  overruled  by 
the  statute.  This  is  also  reflected  in  the  first  paragraph  under  (ii)  Induction 

The  first  paragraph  of  (ii)  Induction  is  (with  the  exception  of  the  application  of  the  constructive  enlistment  diKtrine.  see  the  immediately 
preceding  paragraph)  based  on  United  Slates  v.  Hall.  17  C.M.A.  88.  37  CM  R.  352  ( 1967);  United  States  v  Rodrigue:.  2  U.S.C. M  A.  101 . 6 
C.M.R.  101  (1952);  United  Stales  v.  Ornelas.  2  U.S.C.M.A.  96.  C  M  R  96  (1952).  See  also  Billings  v.  Truesdell.  321  U  S.  .542  ( 1944); 
Maybom  v.  Heflebosver,  145  F.2d  864  (5th  Cir.  1944),  cert  denied.  325  U  S.  854  (1945). 

The  second  paragraph  under  (iil/nduclion  is  based  on  United  States  v  Scheuneman.  14  U.S.C  M  A  479,  .34  C  M  R.  259  (1964).  See  also 
United  States  v.  Wilson,  44  C.M.R.  891  (A. C.M.R.  '971 ).  Although  no  military  case  has  so  held,  dicta  and  Scheunemann  supports  the  second 

sentence. 

As  to  (Hi)  Call  to  actise  duty,  see  10  U.S.C.  S§  672.  673.  and  673a.  See  also  United  States  v.  Peel.  4  M.J  28  (C.M.A.  1977).  "The  second 
paragraph  of  this  section  reflects  decisions  in  United  States  v.  Barraza.  5  M.J.  230  (C.M.A.  1978);  United  States  i.  Kilhreth.  22  U.S.C.M.A. 
390,  47  C.M.R.  327  (1973). 

The  first  paragraph  under  (B)  Termination  cf  jurisdiction  over  active  duty  personnel  restates  the  basic  rule.  See  United  Stales  v.  Brown.  12 
U.S.C.M.A.  693,  31  C.M.R .  297  ( 1962);  United  Stales  v.  Scon.  11  U.S.C.M.A.  646.  29  C.M.R  462  ( I960).  See  also  United  Slates  v.  Griffin. 
13  U.S.C.M.A.  213,  32  C.M.R.  213  (1962). 

Subsection  (B)(i)  is  based  on  United  States  v.  Wheeley.  6  M.J.  220  (C.M.A.  1979);  United  Slates  v.  Smith.  4  M  J,  265  (C.M.A.  1978); 
UniledStates  v.  Hutchins.  4  M.J.  I90IC.M.A.  1978):  United  States  v.  Hout.  I9U.S.C.M.A,  299.41  C.M.R.  299(1970).  See  also  Dickenson  i, 
Davis.  245  F.2d  317  (10th  Cir.  1957). 

Subsection(B)(ii)de$cribes  what  jurisdiction  remains  under  Article  3(a)  in  light  of  United  States  ex  rel.  Toth  v.  Quarles.  350  U  S.  1 1  (1955). 
See  also  United  Stales  v.  Clardy.  13  M.J.  308  (C.M.A.  1982). 

The  exceptions  in  subsection  (B)(iii)  are  restated  in  slightly  different  lanugage  for  clarity  from  paragraph  I  ih  of  MCM.  1969  (Rev  ). 
Exception  (b)  is  based  on  United  Stales  v.  Clardy.  supra.  See  also  14  M  .J.  1 23  (C  M.  A.  1982).  As  to  exception  (c).  jurisdiction  over  prisoners  in 
the  custody  of  the  armed  forces,  see  Kahn  v.  Anderson.  255  US.  1  (1921);  UniledStates  v.  Nelson.  14  US. CM.  A.  93.  33  C.M.R.  305  ( 1963). 
See  also  Mosher  V.  Hunter,  143  F.2d  745  (10th  Cir,  1944),  cert,  denied.  323  U.S.  800(1945).  Although  it  has  not  been  judicially  interpreted,  the 
last  sentence  in  paragraph  I  lb  of  MCM,  l%9  (Rev. )  has  been  included  here.  The  principle  it  expressed  has  long  been  recognized.  See  the  last 
sentence  of  paragraph  I  lb  of  MCM.  1951;  the  last  sentence  of  the  third  paragraph  of  paragraph  10  of  MCM  (Army).  1949;  and  the  last  sentence  of 
the  fourth  paragraph  of  paragraph  lOofMCM.  1928.  As  to  jurisdiction  under  Article  3(b).  see  Wirkbom  v.  Ha/f,  I2M.J,  145  (CM  A.  1981); 
Wickham  v.  HoH.  706  F.  2d  713  (5th  Cir.  1983). 

Subsection  (3)  described  the  jurisdiction  under  Article  2(a)(8).  See  also  33  U.S.C.  ii  855;  42  U  S.C  ii  217. 

Subsection  (4)  of  the  discussion  points  (Xit  that  jurisdiction  over  civilians  has  been  restricted  by  judicial  decisions.  See  generally  Reid  i  . 
Covert,  354  U.S.  1  (1957);  Toth  v.  Quarles,  supra.  "The  MCM  1 969  ( Rev. )  referred  to  such  limitations  only  in  fixanotes  to  Articles  2(a)(  10)  and 
(11)  and  3(a).  The  discussion  of  R.C.  M .  202  is  a  more  appropriate  place  to  bring  attention  to  these  matters .  A  brief  reference  in  the  discussion  was 
considered  sufficient,  while  the  analysis  provides  primary  sources  of  law  in  the  area,  should  an  issue  arise  on  the  subject. 

The  second  sentence  in  the  subsection  (4)  of  discussion  is  based  on  McElrm  v.  United  Slates  ex  rel.  Guagliardo.  361  U  S.  281  ( 1960), 
Grisham  V.  Hagan,  361  U.S.  278  (1960);  Kinsella  v.  United  Stales  ex  rel.  Singleton.  .361  U.S.  2.34  ( 1 960);  Reid  v.  Cowrt.  supra.  It  is  not  settled 
whether  "peacetime"  as  used  in  these  decisions  means  all  times  other  than  a  period  of  declared  war.  or  whether  '"peacetime''  ceases  when  armed 
forces  are  involved  in  undeclared  wars  or  hostilities.  There  is  some  authority  for  the  latter  view  See  W.  Winthrop.  Military  Law  and  Precedents 
101  (2d  ed.  1920  reprint). 

IVith  respect  to  Article  2(a)(l0),  the  Court  of  Military  Appeals  has  held  that  "time  of  war  "  means  a  formally  declared  war  (based  on  U  S 
Const.,  art  1.  sec.  8,  cl.  II).  United  Slates  v.  Averelte.  19U.SC.MA.  363.41  C.M.R.  .36.3  ( 1970).  Buicf.  Lainev  v.  Ignatius.  416  F  2d  821  (DC 
Cir.  1969)  (assuming  without  deciding  that  Article  2(aH  10)  could  be  invoked  during  periixl  of  undeclared  war.  no  court-martial  junsdiction 
existed  over  civilian  merchant  seaman  for  murder  in  Vietnam  because  crime  and  accused  were  not  sufficiently  connected  with  the  military)  Sec 
also  Analysis.  R.C.M.  103(19). 

The  wolds  “in  the  field"  and  “accompanying  an  armed  force"  have  also  been  judicially  construed  "In  the  field "'  implies  military  operations 
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with  a  view  to  the  enemy.  1 4  Ops.  Atty  Gen.  22(1872).  The  question  whether  an  armed  force  is  "in  the  held"  is  not  to  be  determined  by  the  liKality 
in  which  it  is  found,  but  rather  by  the  activity  in  which  it  is  engaged.  Hines  v.  Mikell.  2.sq  F.  28.  .f4  (4th  Cir.  1919).  Thus,  forces  assembled  in  the 
United  States  for  training  preparatory  for  service  in  the  actual  theater  of  war  were  held  to  be  "in  the  held  "Winc.r  i.  Mikell,  supra.  A  merchant  ship 
and  crew  transporting  troops  and  supplies  to  a  battle  zone  constitute  a  military  expedition  "in  the  Held."  In  re  Berue.  54  F.Supp  252  (S.D.  Ohio 
1944);  McCune  v.  Kilpatrick,  5.1  F.Supp.  80  (E.D.  Va.  194.1).  See  also  E.x  parte  Gerlach,  247  F.6I6  (S.D  N.  Y  1917);  United  Stales  v.  Burney,  ft 
U.S.C.M.  A  776.  21  C.M.R.  98  (1956):  Hearings  on  H.R.  249H  Before  a  Suhcomm.  <f  the  House  Comm,  on  Armed  Services,  81  st  Cong  .  1st 
Sess.  872-3  (1949).  But  see  W.  Winthrop.  supra  at  100-102;  Reid  v.  Covert,  supra  at  34  n.  61 . 

One  may  be  "accompanying  an  armed  force"  although  not  directly  employed  by  it  or  the  Government.  For  example,  an  employee  of  a 
contractor  engaged  on  a  military  project  or  serving  on  a  merchant  ship  carrying  supplies  or  troops  is  "accompanying  an  armed  fence Perlstein  v. 

United  Slates.  151  F.2d  167  (3d  Cir  1945).  cert,  dism.,  328  U  S.  S22  {1946):  In  re  DiBariolo.  .50  F.Supp.  929  (S.D. N  Y.  1943); /n  re  Berue. 
supra;  McCune  V.  Kilpatrick,  supra.  To  be  "accompanying  an  armed  force"  one's  presence  w  ithin  a  military  installation  must  be  more  than  merely 
incidental;  it  must  be  connected  with  or  dependent  upon  the  activities  of  the  armed  forces  or  its  personnel .  Although  a  person  "accompanying  an 
armed  force"  may  be  "serving  with"  it  as  well,  the  distinction  is  important  because  even  though  a  civilian  's  contract  with  the  Government  ended 
before  the  commission  of  an  offense,  and  hence  the  person  is  no  longer  “serving  with"  an  armed  force,  jurisdiction  may  remain  on  the  ground  that 
the  person  is  “accompanying  an  armed  force"  because  of  continued  connection  w  ith  the  military.  Perlslein  v.  United  States,  supra:  Grew  i  . 

France.  75  F.Supp.  433  (E.D.  Wis.  1948). 

McElroy  v.  Guagliardo,  supra  at  285-87.  discusses  possible  methods  for  extending  court-martial  jurisdiction  over  civilians  in  some 
circumstances.  To  date  these  methods  remain  undeveloped.  See  n/so  Everett  and  Hourcle.  Crime  Without  Punishment — E.x-servicemen.  Civilian 
Employees  and  Dependents ,  13  A. F.  JAGL.  Rev.  184  ( 1971 ).  Civilians  may  be  tried  by  general  courts-martial  under  Article  1 8  and  the  law  of  war. 

See  R.C.M.  201lf)(l)(B);  202(b).  See  also  Article  21  This  includes  trial  by  court-martial  in  places  where  the  United  States  is  an  occupying 
power.  See.  e.g..  Madsen  v.  Kinsella.  343  U  S.  341  (1952)  (upholding  jurisdiction  of  military  commission  to  try  a  dependent  spouse  iniKcupied 
Germany  in  1950.  Although  a  state  of  war  with  Germany  still  technically  existed  (see  Proclamation  No.  2950,  3  C.F.R.  (1948-53  Comp.)  135 
( 1951 ))  hostilities  were  declared  terminated  on  31  December  1946  (see  Proclamation  No.  2714.  3  C.F.R.  (1948-53  Comp. )  99  (1947))  and  the 
United  States  Supreme  Court  observed  in  dicta  that  military  courts  might  have  jurisdiction  in  occupied  territory  even  in  peacetime.  343  U  S.  at 
360)].  See  also  Wilson  v.  Bohlender,  361  U  S.  281.  283  n.  2  (I960);  Kinsella  v.  Singleton,  supra  at  244. 

(b)  Offenses  under  the  law  of  war.  This  subsection  is  based  on  Article  18.  See  also  Article  2 1  The  phrase  "offense  subject  to  trial  by  court-martial" 
or  "offense  triable  by  court-martial"  is  used  in  the  R.C.M  in  recognition  of  the  fact  that  the  Manual  for  Courts-Martial  governs  courts-martial  for 
offenses  under  the  law  of  war  as  well  as  under  the  code.  See  e  g..  R.C.M.  301(b);  302(c);  304(c):  305(d).  In  such  contexts,  the  phrase  does  not 
include  a  requirement  for  a  jurisdictional  determination. 

(c)  Artaclimenr  tf jurisdiction  over  the  person.  This  subsection  is  based  on  paragraph  1  Idof  MCM.  1 969  (Rev. ).  and  stales  the  basic  principle  that 
once  the  jurisdiction  of  a  court-martial  attaches,  it  continues  until  the  process  of  trial,  appeal,  and  punishment  is  complete.  See  generally  United 
Stales  V.  Douse.  12  M.J.  473  (C.M.A.  1982);  United  States  v.  Sippel.  4  U.S.C.M. A.  50.  15  C.M.R.  50  (1954). 

The  discussion  clarihes  the  distinction  between  the  existence  of  personal  jurisdiction  and  the  attachment  of  jurisdiction.  Compare  United 
States  V.  Douse,  supra  at  479  (Everett.  C.J. .  concurring  in  the  result);  United  States  v.Wheeley,  6  M.J.  220  (C.M.A.  1979);  United  States  i'. 

Hutchins.  4  M.J.  190  (C.M.A.  1978);  and  United  States  v.  Hout.  supra  (opinion  of  Quinn.  C.J.)  with  United  States  v.  Douse,  supra  (opinion  of 
Cook.  J.);  United  States  v.  Smith.  4  M.J.  265  (C.M.A.  1978);  United  Stales  v.  Hout.  supra  at  302.  41  C.M.R.  299.  302  ( 1970)  (Darden.  J. . 
concurring  in  the  result);  and  United  States  v.  Rubenstein.  7  U.S.C.M.  A.  523.  22  C.M.R.  313  ( 1957).  See  also  W.  Winthrop.  supra  at  90-91 . 

Subsection  (2)  includes  examples  of  means  by  which  jurisdiction  may  attach.  They  are  taken  from  paragraph  I  Id  of  MCM.  1969  (Rev. ) 
although  "filing  of  charges"  has  been  clarified  to  mean  preferral  of  charges.  See  United  States  v,  Hout.  supra.  This  list  is  not  exhaustive.  See 
United  States  v.  Self.  13  M.J.  132  (C  M.  A.  1982);  United  Stales  v.  Douse,  supra;  United  States  v.  Smith,  supra.  See  also  United  Slates  v. 

Fitzpatrick,  14  M.J.  394  (CM  A.  1983);  United  States  v.  Handy.  14  M.J.  202  (C.M.A.  1982);  United  States  v.  Wheeley.  supra;  United  Slates  v. 

Rubenstein.  supra:  United  Slates  v,  Mansharger.  20  C.M.R  449  (A.B  R,  1955). 

Rul«  203.  Jurisdiction  over  ths  offense 

This  rule  is  intended  to  provide  for  the  maximum  possible  court-martial  Jurisdiction  over  offenses.  Since  the  constitutional  limits  of  subject 
matter  jurisdiction  are  matters  of  judicial  interpretation,  specific  rules  are  of  limited  value  and  may  unnecessarily  restrict  jurisdiction  more  than  is 
constitutionally  required.  Specific  standards  derived  from  current  case  law  are  treated  in  the  discussion. 

The  discussion  begins  with  a  brief  description  of  the  tule  mderO'Callahan  v.  Parker.  395  U  .S.  258  ( 1969).  It  also  describes  the  requirements 
established  in  United  Slates  v.  Alefi  3  M.J.  414  (C.M.A  1977)  to  plead  and  prove  jurisdiction  See  also  R  CM  9()7(b)(  I  )(Al.  The  last  three 
sentences  in  subsection  (b)  of  the  discussion  are  based  on  United  States  v.  Lockwiuid.  15  MJ  1  (CM.  A.  1983)  The  remainder  of  the  discussion 
reflects  the  Working  Group's  analysis  of  the  application  of  service-connection  as  currently  construed  in  judicial  decisions  It  is  not  intended  as 
endorsement  or  criticism  of  that  construction. 

Subsection  (cl  of  the  discussion  lists  the  Relford  factors,  which  are  starting  points  in  service-connection  analysis,  although  the  nine 
additional  considerations  in  Relford  are  also  significant  These  factors  arc  not  exhaustive  United  Stales  v  Lockwood,  supra  See  also  United 
Stales  V.  Trottier.  9  M.J  337  (CM  A.  1980)  A!e//'ord  itself  establishes  the  basis  for  (c)(2)  and  (c)(3)  of  the  discussion  It  has  never  been  senously 
contended  that  purely  military  offenses  are  not  service-connected  per  se  See  Relford  factor  number  12  Decisions  uniformly  have  held  that  -  % 

offenses  committed  on  a  military  installation  are  service-connected  .See.  eg.  United  States  v  Hedlund.  supra;  (,'niterf  Stales  v  Daniels.  19 
U  S  C  M  A  529.  42  C  M  R  131  ( 1970)  See  Relford  factors  2.  3.  10.  and  1 1  As  to  the  third  sentence  in  (c)(  3).  see  (  mted  .Stares  v  .Seiveri.  8 
M  J  63  (C  M  A  1979).  United  Stales  v.  Escobar.  1  M  J.  197(C  M  A  1979).  United  Stales  v  Crapo.  18  U  S  C  M  A  594.  40  C  M  R  .106 
(1969).  Harkcom  v.  Parke  .  1.19  F  2d  265  (3d  Cir  1971 )  With  respect  to  the  fourth  sentence  of  (0(1).  see  I  nned States  v  Hedlund.  supra.  United 
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Suues  V.  Riehle.  18  U.S.C.M.A.  603,  40  C.M.R.  315  (1969),  Bui  cf.  United  States  r.  Lockwood,  supra.  Although  much  of  the  reasoning  in 
United  States  V.  McCarthy,  2M.1.  26(C.M.A.  1976)  has  been  repudiated  by  l/mter/Swreiv.  Trotiier.  supra,  the  holding  of  A/cCarr/iv  still  appears 
to  support  the  penultimate  sentence  in  (c)(3).  See  also  United  States  v.  Lockwood,  supra:  United  Slates  v.  Gladue.  4  M  .J.  1  (C.M.A.  1977).  The 
last  sentence  is  based  on  United  States  v.  Lockwood,  supra. 

The  discussion  of  drug  offenses  in  (c)(4)  is  taken  from  United  Slates  v.  Trotiier,  supra. 

As  to  (c)(5),  the  first  sentence  is  based  on  United  States  v.  Lockwood,  supra.  Whether  the  military  status  of  the  victim  or  the  accused 's  use  of  a 
military  identification  card  can  independently  support  service-connection  is  not  established  by  the  holding  in  Lockwood.  The  second  sentence  is 
based  on  United  States  v.  Whatley.  5  M.J.  39  (C.M.A.  1978);  United  States  v.  Moore.  1  M.J.  448  (C.M.A.  1976),  The  last  sentence  is  based  on 
United  States  v.  Conn,  supra;  United  Stales  v.  Borys,  18  U.S.C.M.A.  547, 40  C.M.R.  259  (1969)  (officer  status  of  accused  does  not  establish 
service-connection  under  Article  134)  (note:  service-connection  of  Article  133  offenses  has  not  been  judicially  determined);  United  States  v. 
Soulier,  5  M.J.  281  (C.M.A.  1978);  United  Slates  v.  Conn,  supra  (fact  that  accused  was  military  policeman  did  not  establish  service-connection); 
United  States  v.  Armes,  19  U.S.C.M.A.  15,  41  C.M.R.  15  (1969)  (wearing  uniform  during  commission  of  offense  does  not  establish  service- 
connection). 

Subsection  (c)(6)  of  the  discussion  indicates  that  virtually  all  offenses  by  servicemembers  in  time  of  declared  war  are  service-connected. 
There  is  little  case  authority  on  this  point.  The  issue  was  apparently  not  addressed  during  the  conflict  in  Viefnam;  of  course,  the  overseas  exception 
provided  jurisdiction  over  offenses  committed  in  the  theater  of  hostilities.  The  emphasis  in  O’ Callahan  on  the  fact  that  the  offenses  occurred  in 
peacetime  (see  Relford  factor  number  5)  strongly  suggests  a  different  balance  in  time  of  war.  fiirthermore.  in  Warner  v.  Flemings,  a  companion 
case  decided  with  Gosa  v.  Mayden,  413  U.S.  665  (1973),  Justices  Douglas  and  Stewart  concurred  in  the  result  in  upholding  Flemings'  court- 
martial  conviction  for  stealing  an  automobile  while  off  post  and  absent  without  authority  in  1944,  on  grounds  that  such  an  offense,  during  a 
congressionally  declared  war,  is  service-connected.  The  other  Justices  did  not  reach  this  question.  Assigning  Relford  factor  number  5  such 
extensive,  indeed  controlling,  weight  during  time  of  declared  war  is  appropriate  in  view  of  the  need  for  broad  and  clear  jurisdictional  lines  in  such 
a  period. 

Subsection  (d)  of  the  discussion  lists  recognized  exceptions  to  the  service-connection  requirement  The  overseas  exception  was  first 
recognized  in  United  States  v.  Weinstein,  19  U.S.C.M  A.  29, 41  C.M.R.  29  (1969).  See  also  United  States  v.  Keaton,  19  U.S.C.M.A.  64.  41 
C.M.R.  64  (1969).  The  overseas  exception  flows  from  O’Callahan's  basic  premise:  that  the  service-connection  requirement  is  necessary  to 
protect  the  constitutional  right  of  service  members  to  indictment  by  grand  jury  and  ttial  by  jury.  While  this  premise  might  not  be  evident  from  a 
reading  of  O'Callahan  alone,  the  Supreme  Court  subsequently  confirmed  that  this  was  the  basis  of  the  O'Callahan  rule.  See  Gosa  v.  Mayden, 
supra  at  677.  Since  normally  no  civilian  court  in  which  the  accused  would  have  those  rights  is  available  in  the  foreign  setting,  the  service- 
connection  limitation  does  not  apply. 

The  situs  of  the  offense,  not  the  trial,  determines  whether  the  exception  may  apply.  United  Stales  v.  Newvine,  23  U.S.C.M.A.  208,  48 
C.M.R.  960(1974);  United  States  v.  Bowers,  47  C.M.R.  5 16  (A. C.M.R.  1973).  The  last  sentence  in  the  discussion  of  the  overseas  exception  is 
buiei  aa  United  States  V.  Black,  1  M.J.  340  (C.M.A.  1916).  See  also  United  States  v.  Gladue.  4M.).  1(C.M.A.  l9n),United  States  v.  Lazzaro. 
2  M.J.  76  (C.M.A.  1976).  Some  Federal  courts  have  suggested  that  the  existence  of  court-martial  jurisdiction  over  an  overseas  offense  does  not 
depend  solely  on  the  fact  that  the  offense  is  not  cognizable  in  the  United  States  civilian  courts .  See  Hemphill  v.  Moseley.  443  F.  2d  322  ( 1 0th  Cir. 
1971).  See  also  United  States  v.  King,  6  M.J.  553  (A.C.M.R.  1978),  pet.  denied.  6  M.J.  290  (1979), 

Several  Federal  courts  which  have  addressed  this  issue  have  also  held  that  the  foreign  situs  of  a  trial  is  sufficient  to  support  court-martial 
jurisdiction,  although  the  rationale  for  this  result  has  not  been  uniform.  See.  e.g.,  Williams  v.  Froehlke,  490F.2d998(2dCir.  1974);  Wimberly  v. 
Laird.  472 F. 2d 923 (7th Cir.),  cert,  denied.  413  U.S.  921  (l913):Gallagherv.  UnitedStates.  423  F.2d  1371  (Ct.  Cl.),  cert,  denied.  400U.S,  849 
(1970);fl<U  V.  Clark,  308  F.Supp.  384  (E.D.  Va.  1970),  cffd.  437  F,2d  200  (4th  Cir.  1971).  As  several  of  these  decisions  recognize,  the  foreign 
situs  of  an  offense  is  a  factor  weighing  heavily  in  favor  of  service-connection  even  without  an  exception  for  overseas  offenses .  See  Relford  factors  4 
end  8.  The  Ic^gistical  difficulties,  the  disruptive  effect  on  military  activities,  the  delays  in  disposing  of  offenses,  and  the  need  for  an  armed  force  in 
a  foreign  country  to  control  its  own  members  all  militate  toward  service-connection  for  offenses  coiiunitted  abroad .  Another  consideration ,  often 
cited  by  the  courts,  is  the  likelihood  that  if  the  service-connection  rule  were  applied  overseas  as  it  is  in  the  United  States,  the  practical  effect  would 
be  far  mote  frequent  exercise  of  jurisdiction  by  host  nations,  thus  depriving  the  individual  of  constitutional  protections  the  rule  is  designed  to 
protect. 

The  petty  offenses  exception  tests  on  a  similar  doctrinal  foundation  as  the  overseas  exception.  Because  there  is  no  constitutional  right  to 
indictment  by  grand  jury  or  trial  by  jury  for  petty  offenses  (see  Baldwin  v.  New  York,  399  U.S.  66  (1970);  Duncan  v.  Louisiana,  391  U.S.  145 
(1968);  Duke  v.  United  Slates.  301  U.S.  492  (1937)),  the  service-cotmection  requirement  does  not  apply  to  them.  UnitedStates  v.  Sharkey,  19 
U.S.C.M.A.  26, 41  C.M.R.  26(1969).  Under  fiaUwin  v.  New  York,  supra,  a  petty  offense  is  one  in  which  the  maximum  sentence  is  six  months 
caaSneineatorless.  Arty  ttrne  a  punitive  discharge  is  included  in  the  maximum  punishment,  the  offense  is  not  petty.  See  UnitedStates  v.  Smith.  9 
M.J.  359,  360  n.  1  (C.M.A.  1980);  United  Stales  v  Brown.  13  U.S.C.M.A.  333,  32  C.M.R.  333  (1962). 

Sharkey  relied  on  the  maximum  punishment  under  the  table  of  maximum  punishments  in  determining  whether  an  offense  is  petty.  It  is  the 
view  of  the  Working  Group  that  offenses  tried  by  summary  courts-martial  and  special  courts-martial  at  which  no  punitive  discharge  may  be 
adjudged  are  “petty  offenses"  for  purposes  of  O' Callahan  in  view  of  the  jurisdictional  limitations  of  such  courts.  Whether  the  jurisdictional  limits 
of  a  summary  or  such  special  court-martial  makes  an  offense  referred  to  such  a  court-martial  petty  has  not  been  judicially  determined. 

CHAPTER  III.  INITIATION  OF  CHARGES;  APPREHENSION;  PRETRIAL  RESTRAINT;  RELATED 

MATTERS 


The  primary  source  of  this  rule  is  paragraphs  29a  and  31  of  MCM,  1969  (Rev  ).  Those  provisions  were  adopted  in  substance  except  that 
subsection  (b)  provides  that  reports  be  conveyed  to  the  "immediate  commander"  of  suspects,  meaning  the  "commander  exercising  immediate 
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jurisdiction  .  .  .  under  Article  15  "  The  language  v.as  changed  because  the  precious  language  was  cumbersome  and  legalistic  There  is  no 
corresponding  provision  in  the  Federal  Rules  ot  Criminal  Procedure.  The  most  closely  analogous  provision  oT  the  Federal  Rules  ot  Criminal 
Procedure  is  Rule  .1  (complaints!  However.  "Iw  |ith  respect  to  the  complaint,  in  general,  it  should  be  noted  that  its  principle  purpose  is  to  serve  as 
the  basis  for  an  arrest  warrant."  J.  Mmire,  Moore  v  heiU-nil  Praclur.  (part  .^i  Id  ( losdi  That  purpose  is  not  the  same  as  the 

purpose  of  R.C  M.  301  R.C.M  301  is  simply  to  assure  that  ordinarily  information  relating  to  offenses  is  conveyed  promptly  to  the  suspect's 
immediate  commander. 

Rule  302.  Apprehension 

(a)  Definition  and  scope.  The  detinition  of  “apprehension"  in  subsection  ( 1 1  is  taken  from  Article  7(al.  as  was  its  predecessor,  paragraph  I  Su  ot 
.MCM.  1969  (Rev.). 

The  peculiar  military  term  "apprehension "  is  statutory  I  Article  7(al)  and  cannot  be  abandoned  in  favor  of  the  more  conventional  civ  ilian 
term,  "arrest."  See  generally  United  Stales  c.  Kinane.  I  M.l.  .309  (C  M  A  1976).  See  also  L'niied  .Stiilev  i.  Cordero.  11  M  l  710,  717  n  I 
(C  M. A.  1981)  (Everett,  C.J  ,  concurring). 

The  discussion  of  "apprehension"  is  also  consistent  w  ith  paragraphs  18a  and  M 1 1  of  MCM.  1969  (Rev. )  The  discussion  draw  s  a  distinction 
between  apprehensions  and  detentions.  The  distinction  is  based  upon  the  duration  of  the  status,  the  legal  consequences  of  the  impainiient  of 
liberty,  and  the  circumstances  under  which  the  two  forms  are  used.  Bnmn  i.  Te.tas.  443  L '.S.  47  ( 1979):  Dunawat  i.  .Ven  I'ork.  447  C  S  7(K) 
( 1979):  Terry  v.  Ohio.  392  L '.S.  1  ( 1968):  United  Stales  v.  Schneider.  14  M  J.  189  (C  M  A  1987):  United  Slates  i.  Texidor-Perez.  1  M.J  356 
(C.M.A.  1979). 

This  rule  conforms  in  intent  w  ith  the  substance  of  Fed.  R.  Crim.  P.  3  through  5.  However,  the  formal  warrant  application  privess  and  initial 
appearance  requirement  of  those  rules  are  impracticable,  and.  given  the  command  control  aspects  of  the  military,  unnecessary  for  military 
criminal  practice.  The  purposes  of  Fed.  R  Cnm.  P  3  through  5  are  achieved  by  later  rules  in  this  chapter 

Subsection  (2)  clarifies  the  scope  of  the  rule.  It  does  not  affect  apprehensions  of  persons  not  subject  to  trial  by  court-martial  Apprehension 
and  detention  of  such  persons  by  military  law  enforcement  personnel  is  not  part  of  the  court-martial  prcKcss:  it  is  based  on  the  commander's 
inherent  authority  to  maintain  law  and  order  on  the  installation  and  on  various  state  laws  concerning  citizen's  arrests  Sec  United  States  v  Banks. 
539  F.2d  14  (9th  Cir.  1976).  The  rule  also  does  not  affect  the  authority  of  persons  not  listed  in  subsection  (b)  to  apprehend.  The  discussion  gives 
some  examples  of  such  categories. 

(b)  Who  may  apprehend.  This  subsection  restates  the  substance  of  Articles  7(h)  and  (c)  and  8,  and  paragraphs  l9o  and  23  of  MCM.  1969  (Rev. ). 
Subsection  (3).  Federal  civilian  law  enforcement  officers,  is  the  only  new  provision. 

Subsection  ( 1 )  is  taken  from  paragraph  19a  of  MCM.  1969  (Rev.).  The  phrase  "whether  subject  to  the  code  or  not"  is  added  to  the  present  rule 
to  make  clear  that  contract  civilian  guards  and  police  and  similar  civilian  law  enforcement  agents  of  the  military  have  the  power  to  apprehend 
persons  subject  to  the  code. 

The  discussion  of  subsection  ( 1 )  reflects  the  elimination  of  the  previous  restrictive  policy  against  apprehensions  of  commissioned  and 
warrant  officers  by  enlisted  and  civilian  law  enforcement  personnel.  This  recognizes  the  authority  of  such  personnel  commensurate  w  ith  their  law 
enforcement  duties.  The  rule  does  not  foreclose  Secretarial  limitations  on  the  discretion  of  such  personnel 

Subsection  (2)  restates  the  previous  exercise  of  delegated  authority  under  Article  7(b)  to  designate  persons  authorized  to  apprehend  which 
appeared  in  the  first  clause  in  the  first  sentence  of  paragraph  19a  of  MCM,  1969  (Rev. ).  The  accompanying  discussion  is  based  on  the  second 
sentence  of  paragraph  19a  of  MCM,  1969  (Rev.). 

Subsection  (3)  restates  Article  8.  This  seemingly  duplicative  statement  is  required  because  the  codal  provision  as  to  deserters  extends  the 
Federal  arrest  power  to  state  and  local  law  enforcement  agents  who  do  not  have  the  kind  of  Federal  arrest  power  possessed  by  their  colleagues 
listed  in  subsection  (3).  The  fact  that  a  person  who  apprehended  a  deserter  was  not  authorized  to  do  so  is  not  a  ground  for  discharging  the  deserter 
from  military  custody.  See  paragraph  23  of  MCM,  1969  (Rev.). 

(c)  Grounds  of  apprehension.  This  subsection  concerns  apprehension  of  persons  subject  to  the  code  or  to  trial  by  court-martial.  Note  that  such 
persons  may  be  apprehended  under  this  rule  only  for  offenses  subject  to  trial  by  court-martial.  See  also  the  analysis  of  subsection  (a)(2)  of  this 
rule.  The  power  to  apprehend  under  this  rule  lasts  as  long  as  the  person  to  be  apprehended  is  subject  to  the  code  or  to  trial  by  court-martial.  This 
provision  has  no  explicit  parallel  in  MCM.  1969  (Rev. )  but  is  consistent  with  the  limitation  of  the  apprehension  power  in  both  the  code  and  that 
Manual  to  persons  subject  to  the  code.  The  Federal  Rules  of  Criminal  Procedure  have  no  similar  provision  either,  because  the  arrest  power  of 
civilian  law  enforcement  officials  is  not  similarly  limited  by  the  status  of  the  suspect 

The  subsection  states  alternative  circumstances  which  must  exist  to  permit  apprehension  during  this  period  The  first  two  sentences  restate 
the  probable  cause  requirement  for  apprehension  of  suspects,  the  main  use  of  the  apprehension  power  of  which  Article  7(b)  and  paragraph  1 9o  of 
MCM,  1 969  (Rev. )  took  note.  They  are  consistent  with  Fed.  R  Crim.  P.  4(a).  No  change  to  the  substance  of  those  provisions  has  been  made,  but 
the  discussion  provides  that  probable  cause  may  be  based  on  "the  reports  of  others"  to  make  clear  that  hearsay  may  be  relied  upon  as  well  as 
personal  knowledge.  This  addition  is  consistent  with  Fed.  R.  Crim.  P  4(b).  The  wording  has  been  changed  to  eliminate  the  legal  term,  "  hearsay 

The  last  sentence  of  the  subsection  restates  the  codal  authority  of  commissioned,  warrant,  petty,  and  noncommissioned  officers  to  use  the 
apprehension  power  to  quell  disorders,  and  is  based  on  Article  7(c)  and  paragraph  \9h  of  MCM.  1969  (Rev  ).  changed  only  as  necessary  to 
accommodate  format.  Cf.  paragraph  19a  of  MCM.  1951 .  and  of  MCM.  1969  (Rev.)  (authority  of  military  law  enforcement  official  to  apprehend 
on  probable  cause).  See  also  Article  of  War  68  (1920).  Compare  paragraph  206  (authority  of  military  police)  iviffi  paragraph  7()i  (quarrels  and 
frays)  of  MCM  (Army),  1949  and  of  MCM  (AF).  1949  Article  7(b)  expressly  requires  probable  cause  to  believe  an  offense  has  been  committed. 
Article  7(c)  does  not. 
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,•  (ti)  How  an  apprehension  ma\  be  made.  In  subsection  ( I )  the  ccneral  statement  ot  procedure  to  make  an  apprehension  is  based  on  paragraph  I  Vi . 

MCM,  1969  (Rev.)  but  it  has  been  amplified  in  accord  with  U  nited  States  v.  Kinane.  1  M.J.  309  (CM.  A.  1976).  See  also  United  States  w.  Sanjord. 
12  M.J.  170  (C.M. a.  1981). 

Subsection  (2)  is  consistent  with  military  law.  It  is  superlicially  inconsistent  with  Fed.  R  Crim.  P.  4,  but  the  inconsistency  is  more  apparent 
than  real.  Civilian  law  enforcement  officials  generally  have  power  to  arrest  without  warrant  for  offenses  committed  in  their  presence  and  for 
felonies  upon  probable  cause.  Seee.g.  18  C  S  C.  SS  3052.  3053,  3056.  To  restrict  the  military  apprehension  power  by  requiring  warrants  in  all  or 
most  cases  would  actually  be  inconsistent  with  civilian  practice  The  problem  of  apprehensions  in  dwellings  Is  addressed  by  cross-reference  to 
subsection  (e)  (2). 

Subsection  (3)  clarifies  the  power  of  military  law  enforcement  officials  to  ^ecure  the  custody  of  a  person.  There  is  no  similar  provision  in  the 
Federal  Rules  of  Criminal  Procedure.  It  is  general,  leaving  to  the  services  ample  breadth  in  which  to  make  more  definitive  regulations. 

The  discussion  restates  paragraph  19(f  of  MCM.  1969  (Rev, ).  There  is  no  corollary  provision  in  the  Federal  Rules  of  Criminal  Procedure.  The 
purpose  of  the  notification  is  twofold.  First,  it  ensures  that  the  unitcommander  of  the  person  in  custody  will  know  the  status  of  that  member  of  the 
command  and  can  parttcipate  in  later  decisionmaking  that  will  affect  the  availability  of  the  member  apprehended.  Second,  it  ensures  that  law 
enforcement  officials  will  promptly  bring  the  case  and  suspect  before  the  commander,  thus  ensuring  that  later  procedural  requirements  of  the  code 
and  these  rules  will  be  considered  and  met  if  appropriate.  This  is  parallel  in  intent  to  Fed  R.  Crim.  P.  5  and  5.1. 

(e)  Where  an  apprehension  may  be  made .  Subsection!  I )  is  based  on  Articles.  It  is  similar  to  Fed.  R.  Cnm.  P.  4(d)(2)  but  broader  because  the  code 
is  not  similarly  limited  by  geography. 

Subsection  (2)  adds  the  warrant  requirement  of  Payton  v.  Afew  York.  445  C.S.  573  ( 1980).  conforming  the  procedure  to  military  practice.  See 
also  Steagald  V.  United  States.  451  US.  204(1981);  United  States  v.  Mitchell.  12  M.J.  265  (CM. A.  1982);  United  States  v.  Davis.  8  M.J.  79 
(C.M.  A.  1979);  United  States  v.  Jamison.  2  M.J.  906  (A. CM.  R.  1976).  The  first  sentence  clarifies  the  extent  of  ftiyron  by  citing  examples  of  the 
kinds  of  dwellings  in  which  one  may  and  may  not  reasonably  expect  pnvacy  to  be  protected  to  such  a  degree  as  to  require  application  of  Payton. 
Subsection  (C)  joins  the  warrant  requirement  to  the  traditional  powerof  military  commanders,  and  military  judges  when  empowered,  to  authorize 
similar  intrusions  for  searches  generally  and  other  kinds  of  seizures .  The  first  sentence  of  the  last  pararaph  in  subsection  ( 2 )  is  based  on  Steagald  v. 
United  Stales,  supra.  The  Working  Group  does  not  regard  Steagald  as  requiring  an  exlusionary  rule  or  supplying  standing  to  an  accused  on  behalf 
of  a  third  party  when  the  accused’s  right  to  privacy  was  not  violated.  SeeRakasv.  Illinois.  439  U  .S.  128  (1978).  Failure  to  secure  authorization  or 
warrant  to  enter  a  private  dwelling  not  occupied  by  the  person  to  be  apprehended  may  violate  the  rights  of  residents  of  that  private  dwelling. 


Ruhr  303.  InvMtIgatlon  of  charges 

This  rule  is  based  on  paragraph  32  of  MCM,  1969  (Rev.).  Much  of  the  predecessor  now  appears  in  the  accompanying  discussion. 
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(a)  Types  of  pretrial  restraint.  Except  for  the  "conditions  on  liberty"  provision,  which  is  new.  this  subsection  is  based  on  paragraphs  20o,  b.  and  c 
at  MCM,  1969  (Rev, ),  Some  of  the  language  of  the  former  Manual  which  explained  the  distinction  between  arrest  and  restriction  in  lieu  thereof 
and  which  described  the  consequences  of  breaking  restrictions  has  been  moved  to  the  discussion. 

The  “conditions  on  liberty"  provision  is  set  out  separately  in  the  Manual  for  the  first  time,  although  such  conditions  (several  examples  of 
which  are  included  in  the  discussion)  have  been  in  practice  previously  and  have  received  judicial  recognition.  See  United  Slates  v.  Heard,  3  M.J. 
14,  20  (C.M.  A.  1977);  cf.  Pearson  v.  Cox,  10  M.J.  317,  321  n.  2  (C.M.  A.  1981)  (conditions  during  period  of  deferment  of  adjudged  sentence). 
Such  conditions  also  parallel  the  conditions  on  release  described  in  18  U.S.C.  §  3146(a).  See  also  ABA  Standards,  Pretrial  Release  §  10-5.2 
(1979).  The  discussion  notes  (hat  pretrial  restraint,  including  conditions  on  liberty,  may  not  improperly  hinder  trial  preparation.  See  United  States 
V.  Aycock,  15  U.S.C.M.A,  158.  35  C.M.R.  130  (1964);  United  States  v.  Wysong,  9  U.S.C. M. A.  249,  26  C.M.R.  29  (1958). 

The  last  sentence  of  the  second  paragraph  of  the  discussion  is  based  on  United  States  v.  Weisenmuller,  17  U.S.C.M.A.  636,  38  C.M.R.  434 
(1968);  United  States  v.  Smith,  17  U.S.C.M.A.  427,  38  C.M.R.  225  (1968);  United  States  v.  Williams,  16  U.S.C.M.A.  589,  37  C.M.R,  209 
(1%7).  See  also  United  States  v.  Nelson,  5  M.J.  189  (C.M. A.  1978);  United  Slates  v.  Powell,  2  M.J.  6  (C.M. A.  1976). 

(b)  Who  may  order  pretrial  restraint.  This  subsection  restates,  in  a  reorganized  format,  paragraph  2 1  o  of  MCM .  1 969  (Rev. ).  It  is  based  on  Article 
9(b)  and  (c).  The  code  does  not  address  forms  of  restraint  less  severe  than  arrest;  there  is  no  reason  to  permit  a  broader  class  of  persons  than  those 
who  may  impose  arrest  or  confinement  to  impose  less  severe  forms  of  restraint.  Subsection  (4)  is  based  on  United  States  v.  Gray,  6  U.S.C.M.A. 
615,  20  C.M.R.  331  (1956).  A  commander  who,  under  subsection  (4),  has  withheld  authonty  to  order  pretrial  restraint  may,  of  course,  later 
modify  or  rescind  such  withholding.  Even  if  such  mtxlification  or  rescission  is  denominated  a  "delegalon,"  it  would  be  a  rescission  of  the  earlier 
withholding.  The  limits  of  subsection  (3)  would  not  apply. 


(c)  When  a  person  may  be  restrained.  This  subsection  is  based  on  Articles  9(d)  and  10.  Although  forms  of  restraint  less  severe  than  arrest  are  not 
addressed  by  these  articles,  it  is  appropriate  to  require  probable  cause  and  a  need  for  restraint  for  ail  forms  of  pretrial  restraint.  An  officer  imposing 
restraint  has  considerable  discretion  in  determining  how  much  restraint  is  necessary  (cf.  18  U.S.C.  §§  3146(a)  and  3147),  although  a  decision  to 
confine  is  subject  to  thorough  review  under  R.C.M.  305,  The  discussion  borrows  from  the  language  of  Article  13  to  admonish  that  the  restraint 
must  serve  only  the  limited  purpose  of  this  rule.  See  subsection  (0-  See  also  United  States  v.  Haynes.  15  U.S.C.M.A.  122,  35  C.M.R.  94  (1964). 


(d)  Procedures  for  ordering  pretrial  restraint.  This  subsection  is  based  on  Article  9(b)  and  (c)  and  on  par-  vraph  20d(2l  and  (3)  of  MCM,  1969 
(Rev.).  Since  all  forms  of  restraint  other  than  confinement  are  moral  rather  than  physical,  they  can  be  ii  used  only  by  notifying  the  person 
resttained. 

(e)  Notice  cf  basis  for  restraint.  This  subsection  is  based  on  Article  10.  Since  all  forms  of  restraint  other  tha;.  jnfinement  involve  some  form  of 
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communication  with  the  accused  or  suspect,  this  subsection  will  impose  no  undue  burden  on  commanders.  The  discussion  refers  to  R  C'  M 
305(e)  which  contains  additional  notice  requirements  for  a  person  who  is  confined  Kailure  to  comply  with  this  subsection  does  not  entitle  the 
accused  to  specific  relief  in  the  absence  of  a  showing  of  specific  prejudice  Cf  Vnited Stales  v  Jerniiiun.  582  F  2d  1 2 1 1  Idth  Cir  1.  cert  denied. 
439  U  S  991  (1978);  United  States  v.  Grandt,  424  F  2d  399  (2d  Cir  1970);  eert  denied.  409  U  S  870  1 1972) 

Pretnal  restraint  other  than  pretrial  confinement  (see  R  C  M  305(e)(2)  and  (0)  does  not  alone  require  adv  ice  to  the  suspect  of  the  nght  to 
detailed  counsel  or  civilian  counsel  Fed.  '  Crim.  P  5(c)  is  not  analogous  because  the  advice  at  the  initial  appearance  serves  multiple  purposes 
other  than  for  pretnal  restraint  short  of  confinement.  The  advice  at  the  initial  appearance  is  designed  to  protect  the  defendant  not  only  when  pretrial 
confinement  is  imposed,  but  for  events  in  the  criminal  process  which  follow  shortly  thereafter  Thus ,  it  is  necessary  under  that  provision  to  inform 
a  defendant  of  the  right  to  counsel  immediately  because  (he  suspect  or  accused  may  shortly  thereafter  be  called  upon  to  make  important  decisions 
In  contrast,  the  Rules  for  Courts-Martial  treat  each  step  in  the  pretnal  process  separately  and  provide  for  advice  of  the  right  to  counsel  when 
counsel  is  necessary  R.C.M.  305(e)( 2)  and  (f)  (pretrial  confinement);  406  (detailing  counsel  for  an  accused  in  an  investigation  under  Article  32 1. 
503  and  506  (detailing  counsel  for  an  accused  in  courts-martiall;  Mil  R  Evid  ,305  ( warnings  to  accompany  interrogations).  The  difference  is  a 
result  of  the  structural  differences  between  these  Rules  and  the  Federal  Rules  of  Criminal  Procedure  The  intent  and  result  of  both  systems  are  the 
same. 

(0  Punishment  prohibited.  This  section  is  based  on  Article  13;  paragraph  I8b(3)  of  MCM.  1969  (Rev  |;  Hearings  an  H.R.  24ys  Before  a 
Subcomm.  cf  the  House  Comm,  on  Armed  Services,  SIstCong..  IstSess  916(1949)  See  al.so  United  States  v  Bruce.  14  M  J.  2.54  (CM  A 
1982);  United  Slates  v.  Davidson.  14  M.J.  81  (C  M.  A.  1982);  United  States  v.  Pringle.  19  U  S  C  M  A.  324.  41  C.M.R  324  ( 1970);  United 
States  V.  Bayhand.  6  U.S.C.M  A.  762,  21  C.M.R.  84  (1956).  Cf.  Bell  v.  Wolfish.  441  U  S  520  ( 1979).  The  remedy  for  a  violation  of  this  rule  is 
meaningful  sentence  relief.  United  States  v.  Pringle,  supra:  United  States  v.  Nelson.  18  U  S  C  M.  A  177,  39  C.M.R.  177  (1969). 

(g)  Release.  This  subsection  is  based  on  paragraph  2ld  and  on  the  second  and  third  sentences  of  paragraph  22  of  MCM.  1969  (Rev  ). 

(h)  Administrative  restraint.  This  subsection  clarifies  the  scope  of  this  rule. 

Rul*  305.  Pratrlal  conflrMiiMnt 

Introduction.  This  rule  clarifies  the  bases  for  pretrial  confinement,  and  establishes  procedures  for  the  imposition  and  review  of  pretrial 
confinement.  The  rule  conforms  with  requirements  established  by  recent  decisions.  See  United  Stales  v.  Lynch.  13  M.J.  394  (C  M. A.  1982); 
United  Stales  V.  Malia.  6M.J.  65  (C.M.  A.  197S):  United  Slates  v.  Heard.  3  M.}  I4(C  M  A.  1917):  Courtney  v.  Williams.  1  M.J.  267  (C.M.A. 
1976).  The  most  significant  changes  include:  prevention  of  foreseeable  serious  misconduct  as  a  basis  for  pretrial  confinement;  a  system  of  review 
of  pretrial  confinement  by  neutral  and  detached  officials;  specific  authority  for  a  military  judge  to  direct  release  of  an  accused  from  pretrial 
confinement;  and  a  specific  and  meaningful  remedy  for  violation  of  the  rule. 

The  Working  Group  considered  various  procedural  mechanisms  for  imposition  and  review  of  pretrial  confinement.  Numerous  practical,  as 
well  as  legal,  concerns  were  analyzed  and  weighed  in  striking  a  balance  between  individual  liberty  and  protection  of  society.  The  Working  Group 
proceeded  from  the  premise  that  no  person  should  be  confined  unnecessarily.  Neither  the  prisoner  nor  the  government  benefits  from  unnecessary 
confinement.  On  the  other  hand,  in  determining  when  confinement  may  be  necessary,  the  nature  of  the  military  and  its  mission  is  an  important 
consideration.  Moreover,  some  of  the  collateral  impact  associated  with  pretrial  confinement  in  civilian  life  (loss  of  job.  income,  and  access  to 
defense  counsel)  is  normally  absent  in  the  military  setting  and  pretrial  confinement  is  seldom  lengthy.  See  R .  C .  M .  707 .  Finally,  the  procedures  for 
imposition  and  review  of  pretrial  confinement  had  to  be  compatible  with  existing  resources.  More  specific  considerations  are  addressed  below. 

(a)  In  general.  This  subsection  is  based  on  the  first  sentence  of  paragraph  20c  of  MCM,  1969  (Rev  ).  The  second  sentence  of  that  paragraph  is 
deleted  here;  the  subject  is  treated  at  subsections  (d)  and  (h)(2)  of  this  rule.  The  first  sentence  of  the  discussion,  with  the  addition  of  the  words  "of 
the  United  States,"  is  Article  12.  The  second  sentence  is  new,  and  restates  current  practice. 

(b)  Who  may  be  confined.  This  subsection  is  new.  It  restates  current  law. 

(c)  Who  may  order  confinement.  See  Analysis,  R.C.M.  304(b). 

(d)  When  a  person  may  be  confined.  This  subsection  contains  the  two  basic  codal  prerequisites  for  pretrial  confinement:  (I)  probable  cause  to 
believe  an  offense  has  been  committed  by  the  person  to  be  confined  (Article  9(d));  and  (2)  circumstances  require  it  (Article  10).  This  basic 
standard,  which  applies  to  all  forms  of  pretrial  restraint,  was  selected  here  in  lieu  of  a  more  detailed  formulation  since  the  initial  decision  to  confine 
often  must  be  made  under  the  pressure  of  events.  The  discussion  encourages  consideration  of  the  factors  discussed  under  (h)(2l(B)  of  this  rule 
before  confinement  is  ordered,  and.  as  a  practical  matter,  this  will  probably  occur  in  many  cases,  since  persons  ordering  confinement  usually 
consider  such  matters  in  making  their  decision.  An  initial  decision  to  confine  is  not  illegal,  however,  merely  because  a  detailed  analysis  of  the 
necessity  for  confinement  does  not  precede  it.  Cf  Gersiein  v.  Pugh.  420  U.S.  103.  113-14  (1975). 

The  discussion  notes  that  confinement  must  be  distinguished  from  custody  incident  to  an  apprehension.  5ee  R.C.M.  302.  This  paragraph  is 
based  on  Article  9(e)  and  paragraphs  19d  and  174c  vnAdcfMCM,  (969  (Rev).  Article  9(e)expre.ss(,v  distinguishes  confinement  from  measures  to 
"secure  the  custody  cf  an  alleged  offender  until  proper  authority  may  be  notified."  Such  periods  cf  custody  are  not  confinement  within  the  meaning 
(f  this  rule.  See  United  States  v.  Elisey,  16  U.S. C.M.A  455.  37  C.M.R  75  (1966).  Such  custody  may  continue  only  for  the  period  of  time 
reasonably  necessary  for  a  proper  authority  under  R.C.M.  304  to  be  notified  and  to  act.  See  Article  9(e).  See  a/.ro  paragraphs  2 1  and  22,  Fto  IV. 

(e)  Advice  to  the  accused  upon  confinement.  Except  for  subsection  (e)(1),  which  is  based  on  Article  10  and  appeared  in  subparagraph  20</(4)  of 
MCM,  1969  (Rev.)  this  subsection  is  new.  ItissimilartoFed  R.  Crim.  P.  5(c)  which  requires  the  magistrate  to  give  such  advice  to  the  defendant  at 
the  initial  appearance.  The  rule  does  not  specify  who  shall  inform  the  accused.  This  affords  considerable  flexibility  in  implementing  this 
prrtvision. 
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Noce  thac  violation  of  this  !»ubsection  Joes  not  trigger  the  remeily  in  subsection  tk)  i»l  this  rule  (\mscquenil\.  a  v  loknion  i>t  this  subsection 
must  be  tested  for  prejudice.  See  Article  59. 

(f)  Militan,  counsel.  This  subsection  is  ncvs.  The  pnir.ars  purpose  i  the  rule  is  Ui  help  pr^itect  the  aceuseJ's  inieresi  in  the  preinaJ  C'mhnenieni 
determinations.  Secondarily,  this  requirement  should  enable  the  accused  to  avoid  iniur>  to  the  defense  in  subsequent  priKcedings.  and.  uhen 
necessary,  to  begin  to  marshal  a  defense.  See,  e.^..  Article  4‘^(ai.  The  assignment  of  ctmnscl  at  this  stage  is  of  central  inipi»rtance  lo  ensuring  the 
fairness  of  the  pretnal  confinement  process.  The  requirement  parallels  similar  requirements  m  federal  practice  (led  K  Crim  P  5(ci  and  44ia)) 
and  under  the  District  of  Columbia  Code  (D  C  Ctxle  §  23-l,122tcH4)».  See  i^eneralh  (  nited  Suiivs  v  Jack.^on.  5  .M  J  225  (C  M  A  I^7Ki. 
United  States  v.  Mason.  21  U.S.C.M  .A.  5^9.  45  C  M  .R.  165  f  /y72f.  l.’nited  Stales  \  .  Rr:\h\cien.  W  1‘  S  CM.  A  120.  1 22  n  2.41  CM  R  120. 
122  n.  2  |l%9).  Consequently,  failure  to  do  so  triggers  the  remedy  in  subsection  tki  ol  this  rule 

The  subsection  does  not  require  that  counsel  appKunied  at  this  stage  \\  ill  represent  the  prisoner  throughout  subsequent  priveedings  .Although 
this  would  be  desirable,  the  mobility  of  the  armed  forces,  the  liKalums  of  continenieni  tacihiies.  and  the  limits  on  legal  resources  render  an 
inflexible  requirement  in  this  regard  impracticable  Nothing  m  the  cikIc  or  the  Constitution  requires  such  early  appointment  of  defense  counsel  h>r 
purposes  of  representation  at  trial.  Cf.  Gersiein  v.  Put^h.  supra  at  1 25.  Kirh\  i  Illinois.  4(10  C  S  bS2  (  W72)  Bui  sec  i'nited  Stales  i  Jtu  kson. 
supra.  Current  case  law  permits  assignment  of  counsel  for  a  limited  duration,  at  least  it  ihe  limited  nature  of  the  relationship  is  made  clear  to  the 
client  at  the  outset.  St***  United  States  v.  Timherlake.  22  C.S.C  M  A  1 17, 46  CM  R  1 17 1  ri^7.^i.  Stamen  v.  inited  States.  21  L.S  CM  .A  4.^  1 . 
45  C.M.R.  205  (1972);  United  States  v.  Kelker.  4  M.J.  525  (CM  .A  I97Hi.  cf  United  States  \  Hooker.  5  M.J.  23S  (CM  .A.  1977)  W  here  such  a 
limited  relationship  is  the  practice,  it  should  be  included  in  the  advice  under  subsection  le;  of  this  rule  to  help  prevent  mi.sundersianding  If  the 
limited  nature  of  the  relationship  is  not  explained  to  the  prisoner,  it  may  ni>t  be  piissible.  without  the  prisoner  s  consent,  to  tenninaie  the 
relationship  for  the  convenience  of  the  government.  United  States Can.  I  M.J  41  (C  M  A  \915).Ln\tedStates\.  Eason.  21  L.S  CM  A  .L^5. 
45  C.M.R.  109  (I972(;  United  States  i.  Murray.  20  L  .S. C  M. A.  61.  42  C  M  R.  252  (1970) 

Nothing  in  this  rule  requires  that  counsel  assigned  for  pretrial  confinement  purposes  be  kKrated  near  the  prisoner.  Once  again,  as  desirable  as 
this  may  be.  such  a  requirement  would  be  impracticable.  It  is  not  uncommon  for  a  prisoner  to  be  confined,  at  least  initially,  far  from  anv  available 
counsel  The  rule  is  designed  to  afford  the  services  considerable  flexibility  in  dealing  w  ith  such  situations  The  distance  between  the  prisoner  and 
(kfense  counsel  should  not  pose  a  serious  problem  tor  the  defense.  They  can  ciimmunicate  b>  telephone,  radio,  or  other  means,  and.  under 
Mil.R.Evid.  502,  such  communications  would  be  protected  by  the  attorney-client  privilege.  Moreover,  since  the  initial  review  may  be 
accomplished  without  the  presence  of  prisoner  or  defense  counsel,  the  defense  counsel  may  submit  appropriate  w  ritten  matters  w  ithoui  personal 
contact  with  either  the  prisoner  or  the  reviewing  officer. 

(g)  Who  may  direct  release  from  confinement.  This  subsection  is  a  substantial  change  from  the  follow  mg  language  from  paragraph  22  of  MCM. 
1969  (Rev.);  "The  proper  authority  to  release  from  confinement  in  a  military  confinement  facility  is  the  commanding  officer  to  whose  authority 
that  facility  is  subject.’*  Notwithstanding  this  provision,  the  authontyofthe  commander  to  whose  authority  the  confinement  facility  is  subject  was 
often  treated  as  ministerial  in  nature,  at  least  in  some  of  the  services.  Authority  to  direct  release  was  recognized  to  repose  in  a  commander  of  the 
accused.  See  generally  Boiler,  Pretrial  Restraint  in  the  Military.  50  .Mil. L. Rev.  7J.  96-99  1)970);  see  also  United  State.s  v,  Pringle,  19 
U.S.C.M.  A.  324,  41  C.M.R.  324  ( 1970).  More  recently,  the  authority  of  military  judges  isee  Porter  v,  Richardst'n.  23  U  .S.C.M  A  704.  50 
C.M.R.  910  ( 1975);  Cour/nevv.  Williams,  supru)  and  officials  appointed  to  do  so  under  regulations  (see  United  States  v.  Mulia,  .vw/>ru)  to  order 
release  from  pretrial  confinement  has  been  recognized.  The  subsection  expressly  establishes  the  authority  of  such  officials  to  direct  release  from 
pretrial  confinemem. 

(h)  Notification  and  action  by  commander.  Subsection  (I)  is  based  on  Article  I  Kb),  although  the  terminology  has  been  changed  somewhat  since 
the  terms  "commander  of  a  guard"  and  "master  at  arms"  no  longer  accurately  describe  ihecontinemeni  personnel  who  are  responsible  for  making 
the  report.  This  subsection  is  also  important  in  setting  in  motion  the  procedures  for  approval  or  disapproval  of  continuing  confinement,  ice  also 
Fed.  R.  Crim.  P.  5(a).  The  discussion  is  based  on  Hearings  on  H.R.  2498  Before  a  Subcomm.  <f  the  Comm,  on  Armed  Services  if  the  House  of 
Representatives,  81st  Cong.,  1st  Sess.  913  (1949). 

Subsection  (2)(A)  places  the  real  initial  decision  for  pretnal  confinement  with  the  pnsoner’s  commander.  Although  the  immediate 
commander  may  not  be  a  neutral  and  detached  official  for  pretrial  confinement  puqx>ses  ( A/utei  v.  Stuckey.  10  M  J.  347  (C  M.  A  19X1 ); 
butef.  United  States  v.  Ezell.  6  M.J.  307  (CM.  A.  1979);  Courtney  v.  William.s.  supra),  it  is  appropriate  to  give  this  ofheer  the  initial  decision  on 
pretrial  confinement,  so  that  the  command  implications  of  this  determination  may  be  fully  considered  and  developed  for  later  review.  See 
subsections  (B)  and  (C).  This  will  enable  the  commander,  who  is  in  the  best  pijisition  to  assess  the  predictive  elements  of  the  pretrial  continemeni 
decision,  including  pot  only  the  prisoner’s  likely  behavior,  but  also  the  impact  of  release  or  confinement  on  mission  pertbimancc.  to  make  a  record 
of  such  factors  for  the  initial  review.  Subsection  (2)(B)  provides  additional  guidance  for  the  commander  in  making  this  decision. 

The  72-hour  requirement  is  intended  to  ensure  reasonably  prompt  action  by  the  commander,  while  at  the  same  lime  allowing  for  siiuaiK>ns  in 
which  the  commander  is  not  immediately  available  If  a  commander  were  unavailable  fora  longer  pentxl,  then  some  other  official  would  nonnally 
qualify  as  acting  commander  (5ee  United  States  v.  Kalscheuer.  II  M.J.  373  (C.M.A.  19X1 );  United  States  v.  Murray.  12  U  S  C  M.  A.  434.  3 1 
C.M.R.  20  (1961 );  United  States  v.  Bunting.  4  U.S.C.M.  A.  84.  15  C.M.R.  84  ( 1954))  or  the  prisoner  would  be  attached  lo  another  unit  whose 
commander  could  act  for  these  purposes. 

Subsection  (2)(B)  .sets  forth  the  standards  for  pretrial  confinement.  Probable  cause  has  long  been  recognized  as  a  prerequisite  to  cimtinement 
in  military  law  See  Article  9(d);  paragraph  20d{  1 )  of  MCM,  1969  (Rev.).  Preventing  flight  is  also  well  established  as  basis  for  confinement.  See 
paragraph  20<  of  MCM,  1969  (Rev  );  United  State.s  v.  Bayhand.  6  U.S.C.M  A.  762.  21  C.M.R.  84  (1956).  Preventing  foreseeable  senous 
criminal  misconduct  has  not  been  expressly  recognized  in  the  Manual  before,  although  it  was  prvibably  included  m  ihc  "scruiusness  of  the  offense 
charged"  language  of  paragraph  20< .  See.  e.g..  United  States  v.  Nixon,  21  U.S.C.M,  A  4X0.  45  C.M.R.  254  ( 1972),  "Senousness  of  the  offense 
charged"  was  rejected  as  an  independent  justification  for  pretrial  confinement  in  United  States  Heard,  supra,  at  least  insofar  as  it  in»plicd 
confinement  may  be  ordered  regardless  of  the  need  lo  prevent  flight  or  serious  criminal  misconduct.  Cf.  United  States  v.  Nixon,  supra:  United 
States  V.  Jennings.  19  U  S.C.M  A.  8X.  41  C  M  R  88  (1969). 
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Although  prevention  of  serious  misconduct  is  expressly  authorized  as  a  basis  for  pretrial  conlincmcnt  lor  the  lirsi  iinie,  it  is.  as  the  foregoing 
analysis  indicates,  not  new  to  military  practice.  Indeed  the  phrase  “foreseeable  serious  criminal  misconduct"  comes  from  HcortI  Sreaho  Vniietl 
States  V  Nixon,  supra:  United  Stales  v.  Gaskins.  5  M.J  772  (A.C.M.R.  1*178);  Dep  t  of  Defense  Directive  1.^25  4  (7  Oct  bXi  The  need  tor 
confinement  for  such  purposes  has  been  recognized  and  sanctioned  in  civilian  communities  I  niied  Stales  i,  Ethvards.  4.4(1  .A  2d  1 .42 1  (DC 

1981 ).  cert,  denied. _ U.S. _ (1982).  See  also  U.S.  Dep  t  of  Justice.  Aiiornev  General's  Task  Tnree  on  Violent  Crime.  Unul 

Report  50-5-4  (Augus,  1981 );  Burger.  Report  of  the  Chief  Justice  to  the  Amercian  Bar  Associatton-  IVSI ,  67  .A  B  A.J.  29(1.  292  ( 1981 ):  Note. 
Preventive  Detention  Before  Trial.  79  Harv.L.Rev.  1489  ( 1966).  The  need  for  confinement  to  prevent  serious  misconduct  is  particularly  acute  in 
the  military.  The  business  of  military  units  and  the  interdependence  of  their  members  render  the  likelihiaid  of  serious  criminal  misconduct  by  a 
person  awaiting  trial  of  even  graver  concern  than  in  civilian  life.  Moreover,  as  expressed  in  the  last  sentence  of  subsection  ( Bl.  these  concerns 
render  a  broader  range  or  misconduct  of  a  potentially  serious  nature.  For  example,  the  "quitter"  who  disobeys  orders  and  refuses  to  perform  duties, 
while  others  are  expected  to  carry  out  unpleasant  or  dangerous  tasks,  has  immensely  adverse  effect  on  morale  and  discipline  which,  while 
intangible,  can  be  more  dangerous  to  a  military  unit  than  physical  violence.  Thus,  although  the  "pain  in  the  neck"  i  United  States  i  Heard,  supra) 
may  not  be  confined  before  trial  solely  on  that  basis,  the  accused  whose  behaviour  is  not  merely  an  irritant  to  the  coriiniandcr,  bui  is  rather  an 
infection  in  the  unit  may  be  so  confined.  Even  constant  supervision  accomplishes  little  in  such  cases,  and  military  resources  do  not  permit,  nor  is  ii 
reasonable  to  require,  the  establishment  of  some  holding  facility  other  than  a  confinement  facility  for  such  persons 

Thedehnition  of  national  security  is  based  on  Exec.  Order  No.  12065  §  6- 104  (June  28.  1978).  4.4  led  Reg  28949.  as  amended  by  Exec 
Order  No.  12148  (July  1979),  44  Fed.  Reg.  42239.  and  Exec.  Order  No  12148  (July  19.  1979).  44  Fed.  Reg  5667.4.  reprinted  at  Si)  I'  SC  A 
§  401  (West  Supp.  1982).  The  second  (“includes")  phrase  is  taken  from  Joint  Chiefsof  Staff  Publication  1 .  Dictionary  of  Military  and  AssiKiated 
Terms  228  ( I  Jul  79). 

The  factors  for  consideration  in  the  discussion  are  taken  from  18  L'.S.C.  S  .4146(b).  with  minor  modifications.  See  also  ABA  Standards. 
Pretrial  Release  §§  10-3.2,  10-3.3,  10-4. 4(d).  10-5. 1(b)  (1979),  “embraced"  in  United  States  v  Heard,  supra  at  23  24.  The  discussion  also 
notes  that  the  Military  Rules  of  Evidence  do  not  apply  to  the  information  considered.  Although  the  commander's  decision  is  not  directly  analogous 
to  a  bail  determination  before  a  magistrate,  this  provision  is  consistent  with  18  C.S  C.  S  .4146(f). 

The  last  paragraph  in  the  discussion  is  a  reminder  of  the  obligation  to  consider  less  severe  forms  of  restraint  before  approving  continued 
confinement.  United  States  v.  Heard  ind  United  States  v.  Gaskins,  both  supra.  The  alternatives,  which  arc  also  referred  to  in  R  C  M  .404.  arc 
derived  from  18  U.S.C.  §  3146(a). 

The  procedures  in  this  rule  are  the  same  whether  the  basis  of  confinement  is  risk  of  flight  or  foreseeable  serious  misconduct  This  is 
appropriate  since  bail  is  unavailable  in  the  military.  United  States  r.  Heard,  supra:  18  U.S.C.  3156.  Cf.  Levy  v.  Resor.  17  CSC  M  A  135.  37 
C  M  R.  399  (1967).  Since  the  decision  is  whether  or  not  to  confine,  whether  the  basis  is  risk  of  flight  or  foreseeable  misconduct,  and  since  the 
factual,  predictive,  and  discretionary  determinations  are  qualitatively  the  same  in  either  case,  there  is  no  reason  for  procedures  to  differ 
concerning  them.  Indeed,  the  District  of  Columbia  Court  of  Appeals  acknowledged  that  even  where  the  possibility  of  bail  exists  in  potential  flight 
cases,  the  two  determinations  involve  the  same  fundamental  considerations.  See  United  States  v,  Eduards,  supra  at  1336-  37. 

The  requirement  fora  memorandum  in  subsection  (2)(C)  is  new  although  not  to  military  practice.  See.  e.g.,  AR  27-10.  para  9-5M  1 1.  16-  5u 
( 1  September  1982);  SECNAVINST  1640. 10,  para,  6(16  August  1978).  The  memorandum  is  important  to  the  remaining  pretrial  confinement 
procedures  since  it  ordinarily  provides  the  primary  basis  for  subsequent  decisions  concerning  pretrial  confinement 

(i)  Procedures  for  review  of  pretrial  confinement.  This  subsection  is  new.  although  it  roughly  parallels  currcnl  practice  in  the  serv  ices.  The 
requirement  for  review  by  an  official,  other  than  the  commander  ordering  the  confinement,  who  is  neutral  and  detached,  in  subsection  (2)  is 
consistent  with  the  requirement  of  Courtney  v.  Williams,  supra.  Although  in  United  States  v.  Malia.  supra,  the  Court  of  Military  Appeals 
identified  the  term  "magistrate"  with  the  term  “judge."  the  Working  Group  did  not  construe  this  to  require  that  a  military  judge  must  conduct  the 
initial  review.  Cf  United  States  v.  Lynch,  supra.  Judicial  review  is  provided  in  subsection  (j)  Instead,  the  term  as  used  in  Mafia  appears  to  denote  a 
neutral  and  detached  official  with  independent  power  to  review  and  order  release  from  pretrial  confinement.  In  any  event,  it  is  not  practicable  to 
require  that  the  reviewing  officer  be  a  military  judge,  especially  if  the  review  is  to  occur  promptly  and  if  the  accused  is  to  he  permitted  to  appear 
personally  before  the  reviewing  officer.  There  are  not  enough  military  judges  available  to  accomplish  this  task.  Moreover,  a  legally  trained 
magistrate  is  not  necessary  since  the  pretrial  confinement  decision  is  essentially  factual  and  predictive  Cf  Shadwick  v.  Citv  if  Tampa.  407  U.S 
345  (1972)  (magistrate  need  not  be  a  lawyer).  Thus  the  rule  leaves  the  selection  of  reviewing  officers  to  service  Secretaries 

The  review  must  take  place  within  7  days  of  the  imposition  of  confinement  under  R.C  M.  305.  This  is  a  more  extended  period  than  is  the 
norm  for  an  initial  appearance  in  federal  courts.  See  Fed.R.Crim.P.  5(a):  Gerstein  v.  Pu^h.  supra.  However,  Federal  courts  arc  w  illing  to  tolerate 
delays  of  several  days,  so  long  as  the  defendant  does  not  suffer  prejudice  beyond  the  confinement  itself  during  such  periods.  See.  e.y..  United 
States  V.  Motes-Zarate ,  552  F.2d  1330  (9th Cir,  1977),  cert,  denied.  435  U.S.  947  ( 1978);  see neneruHv  8  J.  Moore.  Moore  s Eederal Practice,  ch 
5  (1982).  The  7-day  period  is  more  closely  analogous  to  the  time  periods  authorized  for  the  preventive  detention  hearing  under  D X'  Cixle 
§  23- 1 322(c)(3).  The  7-day  period,  with  a  possible  extension  up  to  lOdays.  is  intended  to  accommodate  a  w  idc  variety  of  circumstances  Because 
the  review  may  be  conducted  entirely  with  written  documents,  without  the  prisoner's  presence  w  hen  circumstances  so  dictate,  there  should  be  no 
reason  why  a  reviewing  officer  cannot  conduct  a  review  of  the  imposition  of  confinement  within  that  time.  Note  that  the  7-day  period  begins 
running  from  the  time  confinement  is  imposed  by  a  person  authorized  to  do  so  under  subsection  (c)  of  this  rule. 

The  rule  calls  for  a  limited  proceeding.  Matters  are  to  be  presented  in  writing  to  facilitate  the  promptness  of  the  proceeding  and  to  ensure  that 
a  record  is  kept  of  the  matters  considered  by  the  reviewing  officer.  Notwithstanding  some  authority  to  the  contrary  [United  States  v.  Heard,  supra 
at  25  (Fletcher,  C.J  .  concurring):  ABA  Standards,  Pretrial  Release  §  10-5.9  ( 1979)),  an  adversary  hearing  is  not  required  Gerstein  v.  Puyh  and 
United  States  v.  Edwards,  both  supra.  Even  if  a  more  elaborate  hearing  might  be  called  for  in  the  civilian  sphere  iAB.A  Standards,  supra.  <  / 
United  States  v.  Wind.  527  F.  2d  672  (6th  Cir.  1975)),  it  is  appropriate  to  consider  the  institutional  goals  and  needs  of  the  military  in  measuring  the 
due  process  requirements  for  pretrial  eonfinement.  Cf  Wolff  v.  McDonnell.  418  U.S.  539(1974)  See  Middendorf  v  Henrv.  425  U  S  25  (1976). 
Parker  V.  Levy.  417  U.S  733(1974).  The  procedures  in  the  review  include  the oppsirtunity  for  representation  by  counsel,  access  to  all  information 
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presented  to  the  reviewing  officer,  the  right  to  present  matters  for  the  defense,  and.  ordinarily,  the  opportunity  for  the  pnsoncr  and  defense  counsel 
to  personally  address  the  reviewing  officer.  Measured  against  the  military's  mission,  its  structure  and  organization,  and  the  resources  available  to 
it,  these  procedures,  coupled  with  the  opportunity  for  Judicial  review  at  an  Aiticle  39(a)  session,  adequately  protect  the  liberty  interests  of  the 
prisoner. 

The  review  procedures  are  patterned  after  the  procedures  for  parole  revocation  proceedings  prescribed  in  Morrissey  i  Brewer,  408  U .  S .  47 1 
(1972).  There  the  Supreme  Court  required  that  an  initial  review  of  parole  revocation  must  be  conducted  by  a  neutral  person,  who  need  not  be  a 
judge;  the  prisoner  must  receive  notice  and  have  an  opportunity  to  be  present  and  speak,  and  to  present  wntten  matters,  and  the  hearing  ofhcer 
must  prepare  an  informal  summary  of  the  findings.  (A  later,  more  thorough  hearing,  to  be  held  within  approximately  2  months  is  required  under 
Morrissey;  judicial  review  under  Article  39(a)  coupled  with  the  trial  itself  fulfills  these  purposes  for  pretnal  confinement).  These  requirements  are 
virtually  identical  to  those  in  R.C.M.  30S(i)(  I ).  The  only  requirement  in  Morrissey  not  present  in  305  is  that  the  hearing  officer  have  discretionary 
power  to  call  witnesses  for  purposes  of  confrontation .  On  the  other  hand,  R.C.M.  305  provides  the  prisoner  with  the  opportunity  to  obtain  counsel 
in  all  cases.  This  is  not  required  for  parole  or  probation  revocation.  Gagnon  v.  Scarpetli.  41 1  U.S.  778  ( 1973). 

Although  parole  and  probation  revocations  differ  from  pretrial  confinement  in  that  in  the  former  there  has  already  been  an  adjudication  of 
guilt,  the  distinction  cuts  in  the  opposite  direction  insofar  as  (as  was  emphasized  by  the  Supreme  Court  in  Morrissey  v.  Brewer,  supra  at  482)  the 
probationer  or  parolee  typically  faces  a  long  period  of  confinement,  unlike  the  pretrial  confinee  who.  especially  in  the  military,  is  not  subjected  to 
such  a  lengthy  period.  Moreover,  inCerrrein  v.  Pugh,  supra,  the  Supreme  Court,  noting  the  burden  of  adversary  hearings  at  this  pretrial  stage  (id. 
at  121  n.  23),  distinguished  Morrtrrey  and  from  pretrial  probable  cause  hearings  (id.  at  121  n.  2 1 )  and  did  not  require  an  adversary 

hearing  at  such  pretrial  proceedings.  The  District  of  Columbia  Court  of  Appeals  decided  that  this  holding  in  Gerstein  applies  to  preventive 
detention  hearings  as  well.  United  Stales  v.  Edwards,  supra. 

The  provision  that  the  Military  Rules  of  Evidence  do  not  apply  at  the  initial  review  parallels  federal  civilian  practice.  See  18  U.S.C. 
§  3146(0.  The  burden  of  proof  is  on  the  government.  A  preponderance  standard  was  selected  because  it  strikes  the  best  balance  between  the 
interests  in  the  military  setting  of  the  prisoner  and  society  and  because  it  is  easily  understood.  A  higher  standard  is  not  constitutionally  required. 
Gerstein  v.  Pugh,  supra  at  1 19-21 .  See  also  Morrissey  v.  Brewer,  supra  at  485-89.  Federal  civilian  courts  may  deny  bail  in  capital  cases  if  “the 
court  or  judge  has  reason  to  believe  that  no  one  or  more  conditions  of  release  will  reasonably  assure  that  the  person  will  not  flee  or  pose  a  risk  of 
danger  to  the  community.”  18  U.S.C.  §  3148.  In  noncapital  cases,  the  judge  “in  the  exercise  of  his  discretion"  decides  whether  and  how  much 
bail  will  be  set  and  hence,  in  effect,  whether  the  prisoner  shall  be  released.  18  U.S.C.  §  3146(a). 

Subsection  (7)  specifically  authorizes  the  presentation  of  additional  matters  to  the  reviewing  officer,  and  thus  makes  clear  the  continuing 
authority  and  responsibility  of  that  officer  over  pretrial  confinement.  This  continuing  authority  is  necessary,  especially  in  the  unusual  case  in 
which  referral  of  charges  is  delayed. 

(j)  Review  by  military  judge.  This  subsection  is  new.  MCM,  1969  (Rev.)  did  not  provide  for  review  of  pretrial  confinement  by  the  military  judge, 
and  it  was  only  recently  (hat  (he  power  of  a  military  judge  to  order  release  from  confinement  was  recognized,  at  least  implicitly.  See  Porter  v. 
Richardson,  supra:  United  States  v.  Lamb.  6  M.J.  542  (N.C.M.R.  1978),  pet.  denied,  6  M.J.  162  (1979);  United  States  v.  Otero,  5  M.J.  781 
(A. C.M.R.),  per.  denied,  6  M.J.  121  (1978).  Contra,  paragraph  21c  of  MCM,  1969  (Rev.). 

This  subsection  establishes  that  the  military  judge  has  the  power  after  referral  (United  States  v.  Newcomb,  5  M.J.  4  (C.M.A.  1977))  to  review 
pretrial  confinement  and  to  order  release  when  appropriate.  Two  separate,  but  related,  issues  may  be  involved:  ( I )  whether  the  prisoner  should  be 
released  as  of  the  time  of  the  hearing;  and  (2)  whether  confinement  already  served  was  legal .  The  prisoner  may  raise  either  or  both  of  these  issues 
by  motion  for  appropriate  relief.  All  the  procedures  and  protections  normally  attendant  to  an  Article  39(a)  session  (see  R.C.M.  803)  apply.  The 
rule  does  not  specify  when  such  a  session  would  take  place.  As  with  other  pretrial  motions  (see  R.C.M.  905)  and  with  scheduling  proceedings 
generally  (see  R.C.M.  801),  the  determination  when  an  Article  39(a)  session  will  be  conducted  and  when  a  motion  will  be  litigated  is  a  matter 
within  the  sound  discretion  of  the  military  judge.  Note  also  that  the  matter  may  be  addressed  in  a  conference  under  R.C.M.  802  and,  if  the  parties 
agree,  resolved  without  need  for  an  Article  39(a)  session.  The  standards  for  either  decision  posit  that  the  reviewing  officer’s  decision  is  entitled  to 
substantial  weight  (see  United  States  v.  Otero,  supra)  and  may  not  be  overturned  in  the  absence  of  an  abuse  of  discretion,  violation  of  subsections 
(i)(  I  )(B)  and  (C)  of  this  rule,  or  information  not  presented  to  the  reviewing  officer.  This  procedure  is  analogous  to  the  appeal  provisions  in  18 
U.S.C.  5  3147. 

The  rule  is  silent  concerning  the  overlapping  responsibilities  of  the  military  judge  and  the  reviewing  officer.  Once  charges  are  referred,  the 
need  for  a  reviewing  officer  diminishes,  and  it  could  be  argued  that  the  reviewing  officer's  role  should  terminate  on  referral.  On  the  other  hand, 
even  after  referral,  the  reviewing  officer  may  be  more  accessible  to  the  panies  than  the  military  judge,  so  that  it  was  considered  unwise  to  rule  out 
further  action  by  the  reviewing  officer. 

The  remedy  for  certain  violations  of  the  rule  is  prescribed  in  subsection  (k)  of  this  rule  and  is  analyzed  below.  Note  that  the  military  judge 
must  order  the  remedy  when  one  or  more  of  the  identified  violations  occur. 

(k)  Remedy.  The  requirement  for  an  administrative  credit  for  violations  in  subsection  (f),  (h),  (i).  or  (j)  of  this  rule  is  based  on  United  States  v. 
Lamer,  1  M.J.  371  (C.M.A.  1976).  This  credit  is  the  sole  remedy  for  violation  of  these  provisions.  See  United  States  v.  Nelson.  18  U.S. C.M.A. 
177,  39  C.  MR.  177  (l%9).  Violations  of  other  provisions  would  not  render  confinement  illegal  and  hence  would  not  trigger  the  sentence  relief 
requirements.  Such  violations  would  be  tested  for  specific  prejudice,  and,  where  such  was  found,  would  trigger  a  requirement  to  grant  relief 
appropriate  to  cure  the  prejudice  suffered.  Note  that  if  one  of  the  required  steps  is  omitted,  but  the  next  step  occurs  within  the  time  period  for  the 
omitted  step,  and  pretrial  confinement  is  otherwise  valid,  no  credit  is  required.  For  example,  if  the  commander  docs  not  prepare  a  memorandum 
under  subsection  (h)(2)(C),  but  the  review  under  subsection  (i)(l)  occurs  within  72  hours  of  imposition  of  restraint,  and  the  grounds  for  pretrial 
confinement  are  established,  the  accused  is  entitled  to  no  credit.  Similarly,  if  the  military  judge  reviews  pretrial  confinement  under  subsection  (j) 
within  7  days  of  the  imposition  of  confinement  and  confinement  is  approved,  the  omission  of  the  review  under  subsection  (i)(l)  would  not  entitle 
the  accused  to  credit. 
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The  one  day  credit  is  in  addition  to  the  day  lor  day  credit  provided  by  1)01)  Instruction  I  4  js  inierpreled  h\  I  niii  d  Shut  s  v  MIfii.  1 7 
M.J.  126  (C  M.  A.  1984)  and  is  intended  as  an  additional  credit  to  Jeter  violations  olihe  rule  This  leinedv  does  noi  replace  saiiclioiis  aftaiiisi 
persons  who  imemionalW  violate  these  rules.  See  Articles  >)7,  and  W  The  credit  lor  illeeal  pieinal  conlineiueni  (in  addiiioii  lo  any  olher 
administrative  credit)  is  provided  as  a  matter  ol  psilicy.  and  does  not  relleet  a  determination  that  such  cuniulalise  credit  is  nihervs  ise  required 

The  credit  applies  against  conhnement,  if  adjudged,  and  then  against  several  other  s|vcilied  penalties  Thus  an  .iccused  entitled  to  sentence 
relief  whose  adjudged  sentence  includes  no  continemcnl  usually  will  recteve  some  form  of  sentence  relict  Note .  however,  that  the  remedy  does 
not  apply  to  other  forms  of  punishment  including  punitive  discharges  or  reduction  in  grade  I'his  is  because  these  penalties  are  so  qualitatively 
different  from  conitnement  that  the  tact  that  an  accused  has  served  conlinement  which  was  leehmcally  illegal  should  not  auloniatically  affect  these 
forms  of  punishment. 

The  rule  does  not  prescribe  the  mechanics  for  implememmg  the  credit  since  this  w  ill  depend  on  the  stage  at  which  the  violation  of  the  rule  is 
discovered.  Cf.  United  Slates  e.  Lamer,  supra.  Usually  the  illegality  will  he  determined  by  the  trial  judge,  who  shall  also  announce  the  remedy 
After  the  sentence  is  announced,  the  military  judge  should  announce  on  the  record  how  the  credit  will  apply  to  it  Where  alter  application  ot  this 
credit  no  confinement  would  remain  to  be  served  the  accused  should  not  be  confined  alter  trial.  It  Is  the  respoiistbilitv  of  the  eonvening  authority  to 
apply  credit  when  action  is  taken  on  the  sentence.  See  .Article  57. 

(l)  C  onfinement  after  release.  This  subsection  is  tiew  and  is  intended  It*  prevent  a  “revolv  ing  door"  sjtuaiion  bv  giv  itig  finality  to  the  decision  to 
release.  Cf  United  Stales  i.  Malia.  supra. 

(m)  Exceptions.  This  subsection  is  new.  Its  purpose  is  to  eliminate  several  prv»cedural  requirements  m  situations  where  military  exigencies  make 
them  practically  impossible  to  comply  w  ith.  Subsection  1 1 )  wttuld  apply  not  only  to  combat  situations,  but  also  to  circumstances  in  w  hich  a  unit  is 
deployed  to  a  remote  area  or  on  a  sensitive  mission,  albeit  one  not  necessarily  involving  combat 

Subsection  t2)  recognizes  the  special  problem  ol  vessels  at  sea.  and  permits  suspension  of  certain  procedural  requirements  in  such  cases. 

Rule  306.  Initial  disposition 

Introduction.  Rule  .V)6  describes  who  niay  dispose  of  offenses  and  the  iiptions  available  to  such  authorities.  Although  these  matters  are 
covered  more  thoroughly  elsewhere  t  ree  R  C  M  401-407.  and  R  CM.  601 1  they  are  included  here  to  facilitate  a  chronological  approach  to 
disposifton  of  offenses 

(a)  Who  mas  dispose  uf  oflcnses  This  rule  and  the  first  paragraph  of  the  discussion  are  based  on  .Articles  15.  22-24.  and  .lU(b).  and  paragraphs 

Jnd  1 28  ot  MC  M.  1969  (Rev  |  The  second  sentence  ol  the  role  and  the  discussion  are  also  based  on  paragraphs  56(4)  and  .5<of  MCM. 
l%9(Rev  United  Stales  \  Chareite.  I5M  J  197lC  M  A  mSi:  United  Stales  i.  Htaslock.  I5M  J.  I90(C  .M.A.  198.)  i.  5Ve  o/.t«  Article  .57: 
United  States  v  Hassihirne.  7  U  S  C  M  A  29,1.  22C.M  R  8.1 1 1956).  C/i/W.Vro/c.v  i  A-»;6crr.  47  C  MR  755  (AC.  MR  WSl  pel.  denied. 
23  U.S  C  M  A  598  (19741 

As  noted  in  the  second  paragraph  of  the  discussion  a  referral  decision  commits  the  disposition  of  an  offense  to  the  jurisdiction  of  a  specific 
judicial  forum,  and  thus  bars  other  action  on  that  offense  until  it  is  withdrawn  from  that  court  inarlial  by  th.  mvening  authority  or  superior 
competent  authonty.  See  United  States  i.  Chareite  and  United  .Stales  i.  Btaslock.  bvtih  .supra.  But. see  .Article  44;  R  C.M.  97(b)l2l(C).  Neither 
dismissal  of  charges  nor  nonjudicial  punishment  (for  a  serious  offense)  bars  subsequent  contrary  action  by  the  same  or  a  different  commander. 
Thus,  a  decision  to  dismiss  charges  diK's  not  bar  a  superior  commander  from  acting  on  those  charges  if  repreferred  or  from  personally  preferring 
charges  relating  to  the  same  offenses,  if  no  jeopardy  attached  to  the  earlier  dismissal.  See  l.enui  and  Legislative  Basis.  Manual  for  Courts- 
Martial.  United  Slates.  1951.  47  Cf  United  Stales  v.  Thompson.  251  U  S  407  ( 1920);  l  ed  R  Crim.P.  48.  United  Stales  i  Clay.  481  F.2d  133 
(7th  Cir  ),  cert,  denied.  414  U  S.  1009  ( 197.'),  Mann  v.  United  States.  .'04  T  2d  ,'94  (I)  C.Cir ).  cert,  denied.  371  U  S.  896  ( 1962).  .See  also 
Article  44,  and  R.C.M.  905(g)  and  Analysis,  and  R.C.M.  907(b)(3)  and  Analysis.  Similarly,  imposition  of  nonjudicial  punishment  diK's  not  bar  a 
superior  commander  from  referring  the  same  offenses,  it  they  are  serious,  to  a  court-martial  I  Artic  le  I5(fl;  see  also  United  States  i  .  E  retssell.  1 1 
U  S. C  M. A.  377,  29  C.M.R.  193  (I960)),  or  from  setting  aside  punishment  already  imposed  Article  I5(el.  See  itenerallv  Part  V 

(b)  Policy.  This  subsection  is  based  on  paragraph  .'O.i;  of  MCM.  1969  (Rev  )  Although  it  is  guidance  only,  it  is  sufficiently  important  to  warrant 
inclusion  in  the  rules  as  a  presidential  statement 

The  second  paragraph  of  the  discussion  provides  guidelines  for  the  exercise  of  the  discretion  todispose  of  offenses  Guideline  (A)  is  based  on 
paragraph  iih  of  MCM,  1969  (Rev  ).  Guidelines  (B)  through  (G)  arc  based  on  .\B.\  Standards.  Prosecution  I  unction  If  3  3  9lb)  1 1979)  The 
other  guidelines  in  S  3-3  9  arc  not  needed  here:  S  .3-3  9(a)  (probable  cause)  is  followed  in  the  rule;  5  3  3  9|hl(i)  is  inconsistent  with  the 
convening  authority's  judicial  function;  .3-3. 9(c)  and  (d)  are  unnecessary  in  miliiary  practice,  and  %  3  3  9(e)  is  implicit  in  ^  3  3  9|a)andin 
the  rule  requiring  probable  cause.  Guidelines  (H).  (I).  and  (J)  were  added  to  acknowledge  other  practical  considerations. 

(c)  Htnv  iffenses  mas  he  disposed  if.  This  subsection  is  based  generally  on  Articles  15.  22  24  and  .'(),  and  paragraphs  32  35,  and  128  of  MCM, 
1969  (Rev  ).  The  discussion  provides  additional  guidance  on  the  disposition  options 

Rule  307.  Preferral  of  Charges 


'.A'.-- 


(a)  Who  may  prefer  charges.  This  subsection  is  based  on  Article  30  and  paragraph  296  of  MCM,  |9fi9  (Rev  i 

The  first  sentence  of  the  first  paragraph  of  the  discussion  is  a  new  version  of  the  former  nile  at  paragraphs  5(i(4|  and  29c  of  MCM.  1969 
(Rev),  which  provided  that  "A  person  subject  to  the  code  cannot  be  ordered  to  prefer  charges  lo  which  he  is  unable  truthful  ly  to  make  the  reqi  -cd 
oath  on  his  own  responsibility  '  This  rule  is  subsumed  in  the  oath  requirement  of  Article  .'(land  subsection  (hi  of  the  nile  The  discussion  clarilic . 
the  circumstances  under  which  an  order  to  prefer  charges  may  be  given,  but  warns  against  such  orders  in  some  circumstances  in  w  hich  ihev  mav 
tend  to  encourage  litigation  or  to  invalidate  an  otherwise  valid  court-martial  The  practice  ol  ordering  persons  to  prefer  charges  has  a  histoiical 
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basis.  W.  Winthiop.  Military  Law  and  Precedents  154  (2de<l.  1930  reprint):  butcf.  Hearings  tm  HR  249H  Before  a  Subcommittee  off  he  House 
Committee  on  Armed  Service.  81st  Cong.,  1st  Sess.  850  (1949)  (reflecting  the  fact  that  under  the  cixle  a  person  who  orders  another  to  pa-fcr 
charges  is  an  accuser). 

The  second  paragraph  of  the  discussion  is  a  simplified  version  of  paragraph  25  of  MCM,  1969  (Rev  ).  The  discussion  observes  that  charges 
may  be  preferred  against  a  person  subject  to  trial  by  court-martial  at  any  time.  But  see  Article  4.1  Thus,  w  hen  charges  may  be  preferred  depends 
only  on  continued  or  renewed  personal  jurisdiction.  The  policy  forbidding  accumulation  of  charges  in  paragraph  25  of  MCM,  1969  (Rev.  i  is  now 
general  guidance  in  the  discussion.  Furthermore,  the  “reasonable  delay"  aspects  of  the  discussion  are  no  longer  contingent  upon  absence  of 
pretrial  arrest  and  confinement,  because  delay  for  a  reasonable  period  and  good  cause  is  always  permitted  See  also  R.C  M  707 

{h)How  charges  are  preferred:  oath.  This  subsection  is  taken  from  Article  30(a).  This  subsection  is  similar  in  purpose  to  Fed  R  Crim  P  7ic)(  I  )s 
requirement  that  the  indictment  or  information  "shall  be  signed  by  the  attorney  for  the  government  "  The  same  concept  of  requiring  accountability 
for  bringing  allegations  to  trial  appears  again  at  R.C.M.  601  (referral). 

The  first  paragraph  of  the  discussion  is  based  on  Article  30  and  paragra)^  I  I4i  of  MCM,  1969  (Rev  ). 

The  last  paragraph  of  the  discussion  is  consistent  with  Fed  R.  Crim.  P.  4(b). 

(c)  How  to  allege  effenses.  Subsection  ( 1 )  is  based  on  paragraph  24a  of  MCM,  1969  (Rev  )  The  nomenclature  of  charge  and  specification  is 
imbedded  in  the  code.  Compare  Articles  30,  34(b),  43(b),  45(b),  54(a).  61 .  and  62  with  Fed  R.  Crim.  P.  7(c)(  1 )  Taking  both  the  charge  and 
specification  together,  the  practice  is  entirely  consistent  with  Fed.  R.  Crim.  P.  7.  There  is  no  need  in  military  practice  for  the  differentiating 
nomenclature  for  indictments  and  informations  (Fed.  R.  Crim.  P  7(a));  in  military  practice  the  same  charges  progress  through  the  pretrial  system 
without  any  change  in  nomenclature,  regardless  of  the  level  of  court-martial  hy  which  they  are  ultimately  disposed.  See  U  S.  Const,  amend.  V. 
That  further  permits  military  practice  to  disregard  waiver  of  indictment  (Fed.  R.  Crim  P.  7(b))  insofar  as  the  pleadings  are  concerned.  Finally, 
military  practice  does  not  involve  criminal  forfeitures  in  the  same  sense  as  federal  civilian  practice.  Cf  Fed.  R.  Crim.  P.  7(c)(2). 

Subsection  (2)  is  based  on  paragraph  24a  and  appendix  6a  of  MCM.  1969  (Rev. ).  The  definition  is  consistent  with  that  part  of  Fed.  R.  Crim 
P.  7(c)(1)  which  requires  that  "The  indictment  or  information  shall  state  for  each  count  the  official  or  customary  citation  of  the  statute,  rule, 
regulation,  or  other  provision  of  law  which  the  defendant  is  alleged  therein  to  have  violated  ."  The  first  paragraph  of  the  accompanying  discussion 
is  based  on  paragraph  27  and  appendix  6a  of  MCM,  1969  (Rev  ).  The  sources  of  the  lettered  subsections  of  the  discussion  are: 

(A)  Numbering  charges — paragraph  24,  and  paragraph  3  of  appendix  6o  of  MCM,  1969  (Rev  ); 

(B)  Additional  charges — id. : 

(C)  Preemption — Article  134; 

(D)  Charges  under  the  law  cf  war — paragraph  12  of  appendix  6a  of  MCM.  1%9  (Rev  ). 

Subsection  (3)  restates  Fed.  R.  Crim.  P.  7(c)(1)  in  military  terms.  That  definition  is  consistent  with  paragraph  24a  and  Chapter  VI  of  MCM. 
1969  (Rev.).  The  test  of  sufficiency  of  a  specification  follows  United  Slates  v.  Sell.  3U.S.C.M.A.  202, 1 1  C.M.R.  202  (1 953);  paragraph  87a(2) 
of  MCM,  1969  (Rev),  ftragraph  29</of  MCM,  1969  (Rev.)  is  deleted  as  unnecessary.  A  specific  format  for  specifications  is  not  prescribed.  See 
also  Introductory  Discussion,  Rut  IV. 

The  sources  of  the  lettered  subsections  of  the  accompanying  discussion  are: 

(A)  Sample  specifications — paragraph  26a  of  MCM,  1969  (Rev); 

(B)  Numbering  specifications — paragraph  3  of  appendix  6a  of  MCM,  1969  (Rev.); 

(C)  Name  and  description  of  the  accused; 

(i)  Name — paragraphs  4  and  5  of  appendix  6a  of  MCM.  I%9  (Rev); 

(ii)  Military  association — paragraph  4  of  appendix  6a  of  MCM,  1969  (Rev); 

(iii)  Social  Security  or  service  number — paragraphs  4  and  6  of  appendix  6a  of  MCM ,  1 969  (Rev. )  (note  that  the  social  security  or 
service  number  ordinarily  is  entered  in  the  data  at  the  top  of  the  charge  sheet;  see  Appendix  4);  and 

(iv)  Basics  <f  personal  jurisdiction — United  States  v.  Alef.  3  M.J.  414  (C  M  .  A.  1977).  See  also  Analysis,  subsection  (c)(3) 
Discussion  (FO  (Subject-matter  jurisdiction)  of  this  rule. 

(D)  Date  and  time  cfcffense — paragraph  7  of  appendix  6a  of  MCM.  1969  (Rev).  As  to  "on  or  about,"  see  United  Stales  v.  Heard.  443 

F.2d  856,  859  (6th  Cir.  1971); 

(E)  Place  tf  effense — paragraph  7  of  appendix  6a  of  MCM,  1969  (Rev); 

(in  Subject-matter  jurisdiction — United  Stales  v.  Ale/,  supra.  As  to  subsection  (iii).  United  Stales  v.  Trottier.  9  M.J.  337  (CM  A 

1980)  (jurisdiction  over  drug  offenses).  As  to  subsection  (iv).  United  Stales  v.  Newvine.  23  U  S. C  M.  A.  208,  48  C.M.R.  960 

(1974);  United  States  v.  Keaton.  19  U.S.C.M.A  64.  41  C  M  R  64  (1969) 

The  guidance  here  is  not  prescriptive,  just  as  the  inclusion  of  subject-matter  jurisdiction  in  the  sample  specifications  (Rul  IV)  is  always 
parenthetical,  as  a  reminder  and  not  as  a  requirement.  The  Working  Group  does  not  consider  any  particular  format  for  suf  b  pleadings  is  required 
by  Alef. 
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Questions  of  junsdiclion  are  interlocutory  questions  to  be  decided  by  the  military  jud^e  applying  a  preponderance  standard  See  K  C  M 
905(c);  907(bXlMA),  and  United  States  v.  Ruiz,  4  M.J.  85  (C  M.  A,  1977);  United  States  v.  Kuri^er.  4  M.J  84  (C  M  A.  1977);  Untied  Stales  v. 
Cherry,  4M.J.  83  (C.M.A,  1977);  United  States  c.  McCarthy,  2  M.J  26.  28  n  I  (CM.  A.  1976);  United  States  v.  Jessie,  5  M.J.  573  (A.C.M.R  ). 
pet.  denied,  5  M.J.  300  ( 1978).  See  also  United  States  v.  Laws,  1 1  M  J  475  (C  M.  A  1981 1  Ordinarily  this  tinding  will  not  be  disturbed  by 
lindings  by  exceptions  and  substitutions  on  the  general  issue  of  guilt  because  of  the  higherstandardof  proof  involved  in  such  determinations  See 
generally  James.  Pleadings  and  Practice  under  United  States  v  Alef,  20  A.F.  L  Rev.  22  ( 1978) 

(G)  Description  cf  offense  The  sources  of  the  section  are: 

(i)  Elements — paragraph  28a(3)  of  MCM,  1969  (Rev  ); 

(ii)  Words  indicating  criminality — id.; 

(iii)  Specificity — paragraphs  28a,  69i,  and  87a(2)  of  MCM,  1969  (Rev  ); 

(iv)  Duplicity — paragraph  28b  of  MCM,  1969  (Rev  );  accord.  Fed  R  Cnm.  P.  7,  8. 

(H)  Other  considerations  in  drttfitng  specifications  The  sources  of  the  sections  are: 

(i)  Principals — paragraph  9  of  appendix  6o  of  MCM.  I%9  (Rev  ); 

(ii)  Victim — paragraph  10  of  appendix  6a  of  MCM,  1969  (Rev  ); 

(iii)  Property — paragraph  13  of  appendix  6a  of  MCM.  1969  (Rev.); 

(iv)  Value — paragraph  1 1  of  appendix  6a  of  MCM.  1969  (Rev  ), 

(V)  Documents — paragraph  28c.  and  paragraph  14  of  appendix  6a  of  MCM.  1969  (Rev  ); 

(vi)  Orders — (a),  (b) — id.:  (c)  Negating  exceptions — United  States  v.  Cuffee.  10  M.J.  381  (C.M.A.  1981);  United  States  v. 
Gohagen.  2  U.S.C.M.A.  175,  7  C.M.R.  51  (1953); 

(vii)  Oral  statements — paragraph  28c  of  MCM,  1969  (Rev  ); 

(viii)  Joint  offenses — paragraph  26d  and  paragraph  8  of  appendix  6a  of  MCM,  1969  (Rev  ); 

(ix)  Matters  in  aggravation — paragraph  127c  (Table  of  Maximum  Punishments)  of  MCM,  1969  (Rev  );  United  States  v. 
Venerable.  19  U.S.C.M.A.  174,  41  C.M.R.  174  (1970). 

Subsection  (4)  is  less  restrictive  than  the  foimei  and  traditional  military  practice  reflected  at  paragraphs  25 ,  2bb  and  c  of  MCM ,  1 969  (Rev. ) 
which  favored  trial  of  all  known  offenses  at  a  single  trial,  but  complicated  that  policy  with  policies  against  joining  major  and  minor  offenses  and 
accumulating  charges.  The  confusion  is  eliminated  by  leaving  to  the  discretion  of  the  convening  authority  which  charges  and  spec  ideations  will  be 
tried.  See  R.C.M.  601(d)  and  accompanying  discussion.  The  rule  in  this  subsection  does  not  follow  Fed.  R.  Crim.  P.  8(a).  because  that  rule  is 
entirely  too  unwieldy  for  a  military  criminal  system,  particularly  in  combat  or  deployment. 

Subsection  (5)  follows  Fed.  R.  Crim.  P.  8(b).  The  civilian  rule  is  consistent  with  tlie  former  approach  of  paragraph  26J  of  MCM,  I  %9  (Rev. ). 
The  present  rule  goes  even  further  by  making  it  possible  to  allege  related  offenses  against  co-actors  on  a  single  charge  sheet,  but  the  rule  does  not 
require  that  approach.  The  rule  is  also  consistent  with  the  provision  for  common  trials  of  paragraph  33/  of  MCM,  1969  (Rev  ). 

(d)  Harmless  error  in  citation.  The  subsection  restates  in  military  nomenclature  l=ed.  R.  Crim  P.  7(c)(3).  The  subsection  is  consistent  with 
paragraphs  27  and  28c,  and  paragraph  12  of  appendix  6a  of  MCM,  1969  (Rev.).  It  is  not  intended  to  provide  a  comprehensive  rule  on  harmless 
error  in  drafting  specifications. 

Rul*  306.  Notification  to  accuaod  of  cfiargoa 

(»)  Immediate  commouuler.  This  subsection  paraphrases  paragraphs  32/(l)and33cof  MCM,  1969  (Rev  ).  5ee  Article  30.  This  subsection  deletes 
the  icquirement  for  a  report  of  the  circumstances  that  make  compliance  impossible.  The  use  of  a  certificate  of  notification  is  encouraged  in  the 
discussion.  The  identification  of  known  accusers,  including  persons  who  ordered  charges  to  be  preferred.  Is  new  and  protects  the  accused  against 
unauthorized  acts  by  such  persons.  See  Article  1(9). 

The  certificate  requirement  is  abandoned  only  as  a  requirement,  and  use  of  such  certificates  remains  advisable,  since  they  give  evidence  of 
compliance  with  Article  10.  However,  to  require  a  certificate  might  risk  an  excessive  remedy  for  a  mere  administrative  failure  to  complete  the 
certificate  properly. 

There  is  no  precisely  analogous  rule  in  the  federal  civilian  rules,  though  the  federal  civilian  rules  do  reach  the  same  end — to  notify  an  accused 
of  the  pendency  of  the  allegations.  Fed.  R.  Crim.  P.  4  (arrest  or  summons  upon  complaint),  5  (initial  appearance),  5. 1  (preliminary  examination), 
6  (grand  jury),  7  (indictment,  information),  and  9  (warrant  or  summons  upon  indictment  or  information)  all  provide  a  civilian  defendant  with 
notice  of  the  impending  prosecution. 

The  purpose  of  the  subsection  is  to  permit  the  accused  to  begin  preparing  a  defense.  United  States  v.  Stebbins,  33  C.M  .R  677  (C  G  .B  R. 
1963).  The  subsection  originates  in  Articles  1 0  and  30  and  is  one  of  tJie  fundamental  rights  of  an  accused.  United  States  v.  Clay.  1  U.S.C.M.A.  74, 
I  C.M.R.  74  (1951).  It  gains  additional  importance  in  this  respect  since  the  right  of  both  the  United  States  and  the  accused  to  lake  depositions 
arises  upon  preferral.  Article  49(a). 
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(b)  Commanders  at  higher  echelons.  This  subsection  retlects  the  same  continuing  duty  to  give  notice  ol  the  prelerred  charges  that  appeared  al 
paragraph  33c  of  MCM.  1969  (Rev.). 

(c)  Remedy.  This  subsection  is  new  and  is  based  on  the  approach  taken  in  Vmted  States  >  Siehhins.  supra,  and  consistent  with  paragraph  5t( 
(continuances  and  postponements)  of  MCM.  1969  (Rev  ). 

CHAPTER  IV.  FORWARDING  AND  DISPOSITION  OF  CHARGES 


Rula  401.  Forwarding  and  dlapoaKlon  of  charges  In  general 

(a)  Who  may  dispose  cf  charges .  This  subsection  is  based  on  paragraphs  5.  32.  33.  35.  and  I’Suof  MC.M.  1969  (Rev  i.  See  Articles  15.  22-24 
The  second  sentence  is  based  on  United  Stales  v.  Hawthorne,  7  L'  .S.C.M.A  293.  22  C  M  R  .  83  ( 1956):  United  States  i  Remhert.  47  C  M  R 
755  (AC.  MR.  1973).  pet.  denied.  23  U.S.C.M.A.  598  (1974).  See  also  United  Stales  i  Hardy.  4  MJ.  20  (CM  A  1977 1.  A  supenor  authority 
who  withholds  from  a  subordinate  the  authority  to  dispose  of  offen.ses(.vcc  R.C.M  ,306 1  or  charges  may  later  mixlify  or  rescind  such  withholding 
Even  if  such  modification  or  rescission  is  denominated  a  "delegation.  "  it  would  be  a  rescission  of  the  earlier  w  ithholding 

(b)  Prompt  determination .  This  subsection  is  based  on  Article  .30(b)  and  the  first  sentence  of  paragraph  30/ of  MCM.  1969  (Rev  i.  The  discussion 
is  also  based  on  paragraphs  32b.  c.  /1 1 ).  3.3d.  d.  m.  and  35d  of  MCM.  1969  (Rev  i. 

Ic)  How  charges  may  be  disposed  of.  This  subsection  is  based  on  paragraphs  32  and  33  of  MCM.  1969  (Rev  ).  Most  matters  in  those  paragraphs, 
including  the  mechanics  of  forwarding  charges,  have  been  placed  in  the  discussion  as  the  practices  of  the  services  vary  because  of  differing 
command  structures.  Specific  requirements  and  additional  details  may  be  provided  by  service  regulations 

id)  National  security  matters .  This  subsection  is  based  on  the  first  sentence  in  the  second  paragraph  of  paragraph  3.3/ of  MCM.  1969  (Rev  l.  See 
also  R.C.M,  407(b)  and  Article  43(e). 


Rule  402.  Action  by  commander  not  authorized  to  convene  courts-martial 

This  rule  is  based  on  paragraph  32  of  MCM.  1969  (Rev. ).  IVagraph  .32  was  written  in  terms  of  guidance  The  structure  of  the  paragraph  and 
the  descriptions  of  the  alternatives  available  to  an  immediate  commander  indicated  the  powers  of  such  commanders  R.C.M  402  expresses  these 
powers.  The  mechanics  of  forwarding  charges,  dismissal  of  charges,  the  requirement  for  prompt  disposition,  and  guidance  concerning  these 
matters  has  been  placed  in  R.C.M.  401  and  its  discussion  because  these  matters  apply  to  commanders  at  all  levels.  Other  matters  contained  in 
paragraph  32  have  been  placed  in  other  rules.  See  R.C.M.  303  (preliminary  inquiry);  .308  (notification  of  accused);  603  (amending  charges).  See 
o/ro  R.C.M.  306  which  includes  guidance  on  disposition  determinations. 

Rult  403.  Action  by  comnwndor  oxcrclaing  aummary  court-martial  jurladlctlon 

This  rule  and  the  discussion  are  based  on  paragraph  33  of  MCM.  1969  (Rev.).  See  Article  24.  Paragraph  33  was  written  in  terms  of  guidance. 
The  structure  of  the  paragraph  and  the  descriptions  of  the  alternatives  available  to  the  commander  exercising  summary  court-martial  jurisdiction 
indicated  the  powers  of  such  commanders.  R.C.M.  403  expresses  these  powers  in  clearer  terms.  Several  matters  covered  in  paragraph  33  are  now 
covered  in  other  rules.  See  R.C.M.  303  (preliminary  inquiry);  308  (notification  of  accused);  401  (forwarding  charges;  discussion  of  suspected 
insanity,  joint  or  common  trials):  601  (instructions  in  referral  order;  common  trials);  60.3  (amending  charges).  See  also  R.C.M,  306. 

Rule  404.  Action  by  commondor  exorcising  special  court-martial  |urlsdlctlon 

This  rule  is  new.  Rtragraph  33  of  MCM.  1969  (Rev.)  treated  both  special  and  summary  court-martial  convening  authorities.  See  paragraph 
33y(l)  of  MCM,  1%9  (Rev.);  Analysis.  R.C.M.  403. 

Rule  405.  Pretrial  Investigation 


(a)  In  general.  This  subsection  is  based  on  Article  32(a)  and  (d)  and  paragraph  .34<j  of  MCM.  1969  (Rev. ).  Except  insofar  as  the  cixle  requires 
otherwise,  the  rule  is  generally  consistent  with  Fed.  R,  Crim.  P.  6  and  7.  See  generally  Johnson  i.  Sayre.  158  U.S.  109  ( 1895);  Green  v. 
Convening  Authority,  19  U.S.C.M.A.  576. 42C.M.R.  178  ( 1970).  The  las)  sentence  clarifies  that  the  requirements  for  an  Article  32  investigation 
apply  only  if  charges  are  referred  to  a  general  court-martial.  This  sentence  is  not  intended,  however,  to  prevent  the  accused  from  challenging  the 
fhiitsof  a  violation  during  a  pretrial  investigation  of  other  rights  the  accused  enjoys  independent  of  the  Article  32  investigation  (eg.,  moving  to 
suppress  a  statement  by  the  accused  to  the  investigating  officer  because  it  was  taken  in  violation  of  Article  31 ). 

The  first  and  third  paragraphs  of  the  discussion  are  based  on  paragraph  .34a  of  MCM .  1 969  ( Rev  |  The  second  sentence  has  been  added  based 
oaHutson  v.  United  States.  19  U.S.C.M.A.  437. 42  C.M.R.  39(1970);  United  States  i.  Samuels.  10  U.S.C.M.A.  206.  27  C  MR.  280  ( 1959); 
Hearings  on  H  .R.  2498  Before  a  Subcomm.  cf  the  Hou.se  Comm,  on  Armed  Sersices.  81s)Cong.,  1st  Sess  997  (1949)  See  also  Mil.  R  Evid 
804<b)  and  Analysis.  The  second  paragraph  of  the  discussion  is  based  on  the  third  sentence  of  paragraph  .33el2)  of  MCM.  1969  (Rev  ).  The  last 
paragraph  in  the  discussion  notes  the  possibility  of  waiver  of  the  investigation.  See  subsection  (k)  of  this  rule  and  analysis.  The  Government  is  not 
required  to  accept  waiver  by  the  accused,  and  may  conduct  the  investigation  notwithstanding  the  accused's  decision  to  waive  it.  since  the 
investigation  also  serves  the  Government's  interest. 

(b)  Earlier  investigation.  This  subsection  is  based  on  Article  32(c)  and  paragraph  .3.3e(  I)  of  MCM.  1969  (Rev  ). 

(c)  Who  may  direct  investigation.  This  subsection  is  new.  There  was  previously  no  prescription  of  who  had  authority  to  direct  an  investigation 
under  Article  32,  although  paragraph  33f  of  MCM.  1969  (Rev.)  suggested  that  the  summary  or  special  court-martial  convening  authority 
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ordinarily  would  do  M).  The  auihoniy  of  convening  authontie!,  to  direct  an  investigation  ii>  analogous  to  Fed  R  Cnni  P  6(alandthe  grand  jury 
system  generally. 

(d)  Ptrsonnel  This  subsection  follows  Article  .12  and  paragraph  .14  of  MC'M.  Id69  (Rev  )  It  is  consistent  with  Fed  R.  Crim  P  6  in  that 
witnesses,  the  investigating  officer,  and  a  representative  of  the  prosecution  may  be  present .  but  military  practice  extends  further  nghts  to  presence 
and  participation  to  the  accused  and  defense  counsel  which  are  inconsistent  with  the  grand  jury  system  Compare  Article  12(b)  H  irh  Fed  R  Crim 
P.  6(d)  and  (e)(2).  Since  the  investigation  under  Article  12  is  conducted  by  a  single  investigating  officer,  many  of  the  provisions  of  the  grand  jury 
system  are  inconsistent,  e.g  .  Fed.  R  Cnm.  P.  6(b),  (f),  and  (g). 

Subsection  ( I )  is  based  on  Article  12  and  paragraph  14u  of  MCM.  1969  (Rev.  |.  See  also  Articles  2S(d)(  2).  26(d),  27(  a).  The  discussion  is  also 
based  on  United  States  v.  Payne.  1  M.J.  154  (CM  A.  1977);  United  States  v.  Grimm.  6  M  J.  890  (A  CM  R).  pet.  denied.  7  M  J  115  ( 1979) 
Subsection  (2)  is  based  on  Articles  12(b)  and  18(b)  and  paragraph  34c  of  MCM,  1969  (Rev  ).  See  also  Article  27ia)  Subsections  (3|(B)  and  (Cl 
are  new  to  the  Manual  but  conform  to  current  practice.  Fed.  R.  Crim.  P  6(c)  also  provides  for  using  reporters. 

(e)  Scope  of  investigation.  This  subsection  and  the  discussion  are  based  on  Article  32(a)  and  paragraph  34a  of  MCM,  1969  (Rev  ) 

if)  Rights  of  the  accused.  This  subsection  is  based  on  Article  32  and  paragraph  346.  c.  and  rf  of  MCM.  1969  (Rev).  As  to  subsection  (f)(3).  see 
also  R.C.M.  804(b)(2)  and  Analysis.  The  accused  may  waive  the  right  to  be  present.  Cf.  R.C.M  804(bl  and  Analysis.  As  to  subsection  (6).  see 
Fed.  R.  Crim.  P  5. 

(g)  Production  ef  witnesses  and  evidence,  alternatives.  Subsection  (I)  is  based  on  the  third  sentence  of  Article  32(b)  and  the  first  sentence  in  the 

first  paragraph  and  the  first  sentence  in  the  third  paragraph  of  paragraph  34<f  of  MCM,  1969  (Rev.)  as  amplified  in  United  States  v.  Ledbetter.  2 
M.J.  37  (C  M.  A.  \91fi).  See  also  United  States  V.  Roberts.  10  M.J.  308  (C.M.  A.  1981):  United  States  v.  Chestnut.  2  M.J.  S4  (C.M.  A.  1976); 
United  States  V.  Webster,  I  M.J.  496  (A. F.C. MR.  y91S):UnitedStatesv.Houghton.  31  C.M.R.  S79(A.F.B  R.  1961),  13U.S.C  M.A.  3. 

32  C.M. R.  3  (1962).  Standards  for  production  of  evidence  are  also  provided.  These  parallel  the  standards  for  the  production  of  witnesses.  Because 
of  the  absence  of  subpoena  power  at  the  Article  32  investigation,  only  evidence  under  the  control  of  the  Government  is  subject  to  production  under 
this  rule.  The  discussion  amplifies  the  considerations  in  determining  reasonable  availability,  and  is  based  on  the  same  sources. 

Subsection  (2)  is  new.  The  second  sentence  of  the  first  paragraph  of  paragraph  34dof  MCM,  1969  (Rev. )  recognized  that  the  final  decision  on 
availability  of  a  military  witness  is  within  the  authority  of  that  witness'  commander.  That  paragraph  did  not  elaborate  on  the  reasonable  availability 
determiiution.  Subsection  (2)(A)  recognizes  that  a  command  determination  of  availability  (which  is  essentially  whether,  and  for  how  long,  the 
witness  can  be  spared  without  unduly  impeding  the  mission)  is  ordinarily  only  one  of  several  factors  to  be  weighed  in  determining  reasonable 
availability.  The  investigating  officer  is  in  the  best  position  to  assess  the  potential  significance  of  the  witness  and  to  weigh  that  against  such  factors 
as  cost,  difficulty,  and  delay.  In  many  cases  it  will  be  clear  that  the  witness  need  not  be  produced  without  formal  application  to  the  wimess' 
commander.  (The  discussion  notes,  however,  that  advance  communication  with  the  commander  will  often  be  appropriate,  as,  for  example,  when 
the  investigating  officer  needs  to  know  how  long  a  witness  will  be  on  leave. )  Ultimately,  the  witness'  importance  to  the  witness'  unit  may  outweigh 
all  other  factors;  consequently,  (he  commander  of  the  witness  may  make  a  determination  of  nonavailability  which  is  reviewable  only  at  trial. 
Therefore,  subsection  (2)(A)  allocates  the  responsibilities  for  determining  reasonable  availability  in  accordance  with  the  practical  considerations 
involved.  See  generally  United  Stales  v.  Chestnut  and  United  States  v.  Ledbetter,  both  supra;  United  States  v.  Cox,  48  C.M.R.  723  (A.F.C.M.R.), 
pet.  denied.  23  U.S.C.M.A.  616  (1974). 

Subsection  (2)(B)  and  the  discussion  are  based  on  United  States  v.  Roberts,  supra:  United  States  v.  Chuculate,  5  M.J.  143  (CM.  A.  1978); 
United  States  v.  Chestnut,  supra  and  the  first  paragraph  of  paragra;^  34d  of  MCM,  1969  (Rev.). 

Subsection  (2)(C)  applies  a  similar  procedure  for  the  production  of  evidence  under  the  control  of  the  Government.  If  the  investigating  officer 
questions  the  decision  of  the  commander  in  subsection  (2)(B)  or  the  custodian  in  subsection  (2)(C),  the  investigating  officer  may  bring  the  matter 
to  the  attention  of  (he  commander  who  directed  the  investigation.  When  appropriate  the  matter  can  be  pursued  in  command  channels.  It  remains 
subject  to  judicial  review  on  motion  at  trial. 

Subsection  (3)  is  based  on  paragraph  34d  of  MCM,  1969  (Rev). 

Subsection  (4)  is  based  on  the  third  and  fourth  paragraphs  of  paragraph  34dof  MCM,  1969  (Rev.).  See  also  United  States  v.  Samuels,  supra. 

Subsection  (3)  is  new.  It  parallels  subsection  (4). 

(h)  Procedure .  The  second  and  fourth  sentences  in  subsection  ( I )  are  based  on  Article  32(b).  The  first  sentence  is  based  on  the  first  two  sentences 
in  the  second  paragraph  of  paragraph  34d  of  MCM,  l%9  (Rev.)  and  on  United  States  v.  Samuels,  supra.  The  third  sentence  is  based  on  the  first 
sentence  in  the  last  paragraph  of  paragraph  34d  of  MCM,  1 969  (Rev. )  except  that  now  the  investigating  officer  must  allow  the  defense  to  examine 
all  matters  considered  by  the  investigating  officer,  without  exception.  See  United  Slates  v.  Craig,  22  C.M.R.  466  (A.B.R.  1956).  off  d,  8 
U.S.C.M.A.  218,  24  C.M.R.  28  (1957). 

The  first  paragraph  in  the  discussion  is  based  on  paragraph  1 14/  of  MCM,  1969  (Rev. ),  except  that  the  former  oath  has  been  divided  into  two 
oaths,  one  for  the  witness  testifying  at  the  investigation,  the  second  to  be  given  when  the  witness  subscribes  to  a  written  summary  after  the 
hearing.  The  second  oath  is  described  in  the  second  paragraph  in  the  discussion.  Note  that  instead  of  a  second  oath,  the  witness  could  be  requested 
to  sign  a  statement  with  the  express  proviso  that  (he  signature  is  made  under  penalty  of  perjury.  See  paragraph  57  of  Part  IV  and  Analysis. 

The  second  and  third  paragraphs  in  the  discussion  are  based  on  the  second  paragraph  of  paragraph  34d  of  MCM,  1%9  (Rev.).  The 
admonition  concerning  the  preservation  of  substantially  verbatim  notes  and  tapes  of  testimony  at  the  end  of  the  second  paragraph  has  been  added 
to  avoid  potential  Jencks  Act  problems,  18  U.S.C.  8  3500.  See  R.C.M.  914  and  Analysis. 

The  fourth  paragraph  in  the  discussion  of  subsection  ( I )  is  based  on  United  States  v.  Pruitt,  48  C.M.R.  495  (A.F.C.M.R.  1974).  Cf.  United 
States  V.  Washington,  431  U.S.  181  (1977). 
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Subsection  (2)  is  new  and  is  intended  to  promote  the  early  identitication  of  possible  defects  in  the  investigation  so  that  they  can  be  corrected 
promptly.  See  also  subsection  (k|  of  this  rule.  Subsection  (2l  clarities  the  responsibility  of  the  investigating  officer  as  a  judicial  officer  See 
generally  United  States  v.  Collins.  6M.J.  256(C.M.A.  1979);  United  States  v.  Payne,  supra  Requiring  objections  to  be  made  to  the  investigating 
officer  ensures  that  they  will  be  placed  in  proper  channels,  so  that  they  may  be  acted  upon  promptly  Many  will  concern  matters  which  the 
investigating  officer  can  rectify.  See  generally  United  States  v.  Roberts,  and  United  States  v.  Chestnut,  both  supra.  Other  matters  will  fall  within 
the  province  of  the  commander  who  directed  the  investigation,  in  whom  most  pretrial  judicial  authority  reposes  at  this  stage.  See  generalh  Untied 
States  V.  Nix.  15  U  S. C  M.  A.  578.  36  C.M.R.  76  ( 1%5).  Nothing  in  R.C.M.  405  is  intended  to  restrict  the  authority  of  the  commander  who 
directed  the  investigation  to  resolve  issues  involved  in  it .  as  long  as  that  commander  does  not  encroach  upon  the  investigating  officer's  discretion 
and  ability  to  personally  make  conclusions  and  recommendations. 


Subsection  (3)  is  new  and  is  based  on  MacDonald  v.  Hodson.  19  U.S.C.M.A.  582.  42  C.M.R.  184  (1970).  See  also  R.C.M.  806  for 
examples  of  some  reasons  why  a  pretrial  investigation  hearing  might  be  closed.  Fed.  R.  Crim.  P.  6  is  generally  inapplicable  due  to  its  different 
nature  and  purposes;  it  requires  closed  proceedings.  Subsection  (3)  is  not  intended  to  express  any  preference  for  closed  or  open  hearings. 


(\)  Military  Rules  Evidence .  This  subsection  is  solely  a  cross-reference  to  the  Military  Rules  of  Evidence.  Mil.  R.  Evid.  412.  which  concerns 
testimony  of  victims  of  sexual  offenses  at  trial,  does  not  apply  at  Article  32  hearings  However,  there  may  be  circumstances  in  which  questioning 
should  be  limited  by  Mil.  R.  Evid.  303.  which  prohibits  requiring  degrading  testimony  in  pretrial  investigations  and  elsewhere.  The  privacy 
interests  of  the  victim  may  also  be  protected  by  closure  of  the  Article  32  hearings  during  appropriate  periods.  See  subsection  (h)(3l  of  this  rule. 


The  first  paragraph  of  the  discussion  is  consistent  with  present  practice .  It  is  added  to  give  additional  guidance  not  included  in  paragraph  34  of 
MCM.  1969  (Rev.).  It  is  also  consistent  with  Federal  civilian  practice.  See  Office  of  the  United  States  Attorney  for  the  Southern  District  of  Ohio. 
Proving  Federal  Crimes  3-3  (1980). 


(j)  Report  of  investigation.  This  subsection  is  based  on  paragraphs  34d  and  e  of  MCM.  1969  (Rev.).  The  provision  for  informal  reports  in 
paragraph  34/ of  MCM.  1969  (Rev.)  has  been  deleted.  Because  R.C.M.  405  applies  only  if  charges  are  ultimately  referred  to  a  general  court- 
martial.  there  is  no  need  to  describe  informal  reports.  If  it  becomes  apparent  before  completion  of  the  investigation  that  charges  will  not  be 
referied  to  a  general  court-martial,  no  report  need  be  prepared  unless  the  cotiunander  who  directed  the  investigation  requires  it.  In  other  cases  a 
formal  report  will  be  necessary. 


Subsection  (I)  is  based  on  Article  32(a)  and  (b)  and  paragraph  34e  of  MCM,  l%9  (Rev). 


•-•V’w 


Subsections  (2)(A)  through  (E)  are  based  on  Article  32(b)  and  paragraph  34e  of  MCM.  1969  (Rev).  Subsection  (2)(F)  is  new  but  is 
consistent  with  current  practice  and  with  the  need  to  account  for  pretrial  delays  in  relation  to  speedy  trial  issues.  Subsections  (2)(G)  and  (H)  are 
based  on  Article  32(a)  and  paragraph  34<iof  MCM,  1969  (Rev).  The  probable  cause  standard  is  based  on  United  States  v.  Engle,  1  M.J.  387, 389 
n.  4  (C.M.A.  1976);  Hearings  on  H.R.  2498  Before  a  Subcomm.  of  the  House  Comm,  on  Armed  Services,  81st  Cong.,  1st  Sess.,  997  (1949). 
Subsection  (2)(I)  is  based  on  Article  32(a)  and  paragraph  34e(6)  of  MCM,  1969  (Rev). 


Subsection  (3)  is  based  on  the  first  sentence  of  paragraph  34e  of  MCM,  1 969  (Rev. )  which  implemented  the  requirement  of  the  last  sentence 
of  Article  32(b).  Subsection  (3)  leaves  the  mechanics  of  reproduction  and  distribution  of  the  report  to  the  Secretary  concerned,  or,  in  the  absence  of 
Secretarial  regulations,  to  the  commander  concerned. 


Subsection  (4)  is  new  and  is  intended  to  encourage  the  early  identification  of  possible  defects  in  the  report  so  that  they  can  be  corrected 
promptly  when  necessary.  See  also  subsection  (k)  and  Analysis. 


(k)  Waiver.  The  first  sentence  is  based  on  Article  34(a),  as  amended,  Military  Justice  Act  of  1983,  Pub.  L.  No,  98-209,  §  4(a)(2),  97  Stat.  1393 
(1983),  which  expressly  permits  waiver  of  the  Article  32  investigation.  This  is  consistent  with  previous  practice.  See  United  Slates  v.  Schc^r,  12 
M.J.  425  (C.M.A.  1982).  The  remainder  of  this  subsection  is  also  new  to  the  Manual  for  Courts-Martial.  Along  with  subsections  (h)(2)  and  (j)(4) 
of  this  rule,  it  is  intended  to  promote  efficiency  in  the  pretrial  process  by  placing  the  burden  on  the  defense  to  raise  objections  when  they  can  most 
easily  be  remedied,  instead  of  waiting  until  trial.  Recent  decisions  ate  consistent  with  this  approach.  See  United  Slates  v.  Clark,  1 1  M.J.  179 
(C.M.A.  1981);  United  States  v.  Cumberledge,  6  M.J.  203  (C.M.A.  1979);  United  States  v.  Cruz,  5  M.J.  286  (C.M.A.  1978);  United  States  v. 
Chuculate,  supra.  See  also  Article  34(d).  Because  the  accused  always  has  the  right  to  be  represented  in  the  investigation  by  qualified  counsel,  this 
burden  is  appropriate.  The  amendment  of  Article  32(b)  (Military  Justice  Amendments  of  1981,  Pub.  L.  No.  97-81,  f  4,  95  Stat.  1085,  1088) 
guarantees  that  qualified  counsel  will  be  detailed  to  represent  the  accused  for  the  investigation. 


The  defense  may  renew  before  the  military  judge  any  objection  for  which  it  has  not  received  satisfactory  relief.  See  R.C.M.  905(b)(2); 
R.C.M.  906(b)(3). 


The  last  sentence  in  the  discussion  is  based  on  United  Slates  v.  Cumberledge  and  United  States  v  Chuculate,  both  supra. 


Rul*  406.  PiMrIal  advlca 


(»)  In  general.  This  subsection  is  based  on  Article  34(a)  as  amended.  Military  Justice  Act  of  1983,  Fhib.  L,  No.  98-209,  §  4,97  Stat.  1393(1983); 
and  on  paragraph  356  of  MCM,  1969  (Rev). 


(b)  Contents.  This  subsection  is  based  on  Article  34(a).  It  is  consistent  with  paragraph  35c  of  MCM,  1969  (Rev. )  (except  insofar  as  Article  34  is 
modified).  Matters  which  paragraph  35c  said  "should"  be  included  are  not  required,  but  are  listed  in  the  discussion.  The  rule  states  the  minimum 
necessary  to  comply  with  Article  34(a).  Cf.  United  States  v.  Greenwalt.  6  U.S.C.M.A.  569,  20  C.M.R.  285  (1955). 


The  first  paragraph  in  the  discussion  is  based  on  paragraph  35c  of  MCM,  1969  (Rev.)  and  United  States  v.  Hardin,  7  M.J.  399  (C.M.A. 
1979);  United  States  V.  Greenwalt,  supra;  United  States  v.  Schuller,  5  U.S.C.M.A.  101, 17  C.M.R.  101  (1954);  United  States  v.  Pahl,  50  C.M.R. 
885  (C.G.C.M.R.  1975). 
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APPENDIX  21 


The  second  paragraph  of  (he discusMi)n  IS  hast'd  on  S  Rep  Ni»  53.^H(h('ong  .  IstSess  17(  1^8.^).  andon  (he  second  sentence  in  paragraph 
35<-  of  MCM,  [969  (Rev  i 

The  last  paragraph  is  based  on  L'mied  .S/u/es  \  (ireenv«j/i.  supra  See  also  I  nued  Stales  i  Ri\era.  20  V  S  C*  M  A  h.  42  C'  M  R  I9H 
( 1970);  LmtedStates  v.  Henr\.  M)C'  M  R  h85 1 A  h  C'  .M  R  ),pet  denied.  23  1'  S  C  M  A  666.  50C'  M  R  903  ( 1975),  L'mtedStates  v  Barton. 
4*  C  M.R.  464  (A  C  M  R  1969) 

(c)/>ii/ri6M/(on  This  subsection  is  based  on  Article  34(b).  as  amended.  Military  Justice  Act  of  1983,  Pub  L  No  98-209.  §  4(b).  97  Stat  1.393 
(1983).  f^ragraph  35(  of  MCM.  1969  (Rev  )  also  required  that  the  staff  judge  advocate’s  recommendation  be  forv».drded  with  the  charges  if 
referred  to  inal  This  subsection  makes  clear  that  the  entire  advice  is  to  be  forwarded  This  ensures  that  the  advice  can  be  subjected  to  ludicial 
review  when  necessa^^.  See  R.C  M.  906(b)(.3),  5ee  also  United  States  Collins.  6  M.J  256  (C  M  A  1979);  United  Siaie.s  v.  finf^le.  supra 

Rule  407  Action  by  commander  exerctalng  general  court-martial  Juriadlctlon 

(a)  Disposition.  This  subsection  is  based  on  Article  34(a)  and  on  paragraph  35j  of  MCM.  1969  (Rev.).  See  Article  22 

{biSational  security  matters.  This  subsection  is  based  on  the  second  and  third  sentences  of  the  second  paragraph  of  paragraph  33/ of  .M(*.M.  1969 
(Rev.)  and  Article  43(e).  It  has  been  broadened  to  expressly  recognize  the  authonty  of  service  Secretaries  to  promulgate  regulations  governing 
disposition  of  sensitive  cases.  Note  that  the  rule  applies  regardless  whether  hostilities  exist,  although  as  the  discussion  notes  the  Article  43(e) 
procedure  for  suspending  the  statute  of  limitations  could  only  be  used  in  time  of  war 

CHAPTER  V.  COURT-MARTIAL  COMPOSITION  AND  PERSONNEL; 

CONVENING  COURT-MARTIAL 

Rule  501.  Composition  and  personnel  of  courts-martial 

(a)  Composition  cf  courts-martial .  This  subsection  is  based  on  Article  16  Except  for  the  change  in  the  requirement  as  to  the  form  ot  the  request  tor 
trial  by  military  judge  alone,  it  is  consistent  with  paragraph  4a  of  MCM.  I96d  (Rev  ) 

(b)  Counsel  in  general  and  special  courts-martial.  This  subsection  is  based  on  Article  27(a)  Except  for  the  change  concerning  who  details 
counsel  (see  R.C.M.  503(c))  it  is  consistent  with  paragraph  6o  of  MCM.  1%*)  (Rev.)  This  subsection  includes  reference  to  detailing  assiKiate 
defense  counsel.  This  is  based  on  Article  27(a).  as  amended  Pub.  L.  No.  98-209,  §  3(c).  (f).  97  Stat  1393  ( 1983) 

(c)  Other  personnel.  This  subsection  is  based  on  paragraph  7  of  MCM.  1969  (Rev  ). 

Rule  502.  Quallficatlona  and  dutlaa  of  peraonnel  of  courta-martlal 

(a)  Members.  Subsection  ( I )  is  based  on  Article  25(a).  (b),  and  (c)  and  on  the  first  paragraph  of  paragraph  46  and  paragraph  4d  of  MCM ,  1 969 
(Rev.).  Factors  which  disqualify  a  person  from  serving  as  a  member  arc  listed  in  R.C.M.  912(f)(1). 

The  discussion  is  based  on  the  second  paragraph  of  paragraph  46  of  MCM,  1969  (Rev  ). 

The  references  to  use  of  members  of  the  National  Oceanic  and  Atmospheric  Administration  and  of  the  Public  Health  Service  carry  forward 
the  similar  provision  at  paragraph  46  of  MCM.  1969  (Rev.).  Similar  provisions  have  been  included  in  naval  practice  since  at  least  1937  See.  eg, 
Naval  Courts  and  Boards^  347(1937,  1945  reprint).  The  similar  provision  in  MCM.  1951  was  upheld  in  United  Stales  v  Braud.  1 1  US  CM  A 
192,  29  C.M.R.  8  (1960)  (Public  Health  Service  commissioned  officer  served  as  member  of  Coast  Guard  coun-marlial).  decision  helm.  28 
C.M.R.  692  (C.G.B.R,  1959).  Braud  upheld  the  provision  even  though  Article  25  is  arguably  ambiguous  and  the  P  H.S.  officer  who  served  as  a 
member  had  not  been  "militarized"  and  was  not  himself  subject  to  the  code.  Cf.  42U.S.C.  5  217(  I976)(P.H..S.  may  be  declared  to  be  a  military 
service  in  time  of  war;  members  become  subject  to  personal  jurisdiction  of  code);  33  U  .S.C.  §  855  (NOAA  may  be  transferred  by  President  to 
military  service  in  national  emergency;  members  become  subject  to  personal  jurisdiction  of  code):  Art.  2(a)(8)  (jurisdiction  over  members  of 
Public  Health  Service  and  of  Environmental  Science  Services  Administration).  The  Environmental  Science  Services  Administration,  which 
succeeded  the  Coast  and  Geodetic  Survey  mentioned  in  some  earlier  Manuals,  is  now  defunct.  Its  functions  were  transferred  to  the  National 
Oceanic  and  Atmospheric  Administration.  Reorg.  Plan  No.  4  of  1970. 3C.F.R.  1075  (1 966- 1970  Comp),  reprinted  in  S4  Slut.  2090.  NOAA  has 
only  a  commissioned  officer  corps.  Id.  §  2(f);  33  U.S.C.  A.  §  851  (Supp.  1981).  PH.S.  has  both  commissioned  and  warrant  officers.  42 
u  s  e.  A.  §  204  (Supp.  1981). 

Subsection  (2)  and  the  discussion  are  based  on  paragraph  4  la  and  6  and  the  last  paragraph  of  paragraph  53d  of  MCM,  1969  (Rev  ).  The 
admonition  of  MCM.  1969  (Rev.)  that  misconduct  by  members  may  constitute  an  offense  and  that  members  should  be  attentive  and  dignified  has 
been  deleted  as  unnecessary. 

(b)  President.  Subsection  ( I )  is  based  on  paragraph  40a  of  MCM,  1969  (Rev.  I.  Subsections  (2)(  A)  and  (B)  are  based  on  paragraphs  406(  1  )(c)and 

(d)  of  MCM,  1969  (Rev.).  I^agraphs  406(IKa)  and  (b)  are  deleted.  FVagraph406(l)(a)  conflicts  with  the  authority  of  the  military  judge  under 
R.C.M.  80I(a)(t).  Riragraph  406(l)(b)  is  unnecessary.  Subsection  (2)(C)  is  based  on  paragraph  406(2)  of  MCM.  1969  (Rev  ).  The  general 
description  of  the  duties  of  a  president  of  a  special  court-martial  without  a  military  judge  in  paragraph  406(2)  is  deleted  here.  Such  a  summarized 
description  is  an  inadequate  substitute  for  familiarity  with  the  rules  themselves. 

(c)  Qualifications  cf  military  judge.  This  subsection  and  the  discussion  are  based  on  Article  26(b)  and  (c)  and  paragraph  4e  of  MCM.  1 969  (Rev  ) 
Reasons  for  disqualification  are  described  in  R.C.M.  902. 

(d)  Counsel.  Subsection  (I)  is  based  on  Article  27(b)  and  paragraph  6  of  MCM,  1969  (Rev  ).  The  possibility  of  detailing  associate  counsel  has 
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been  added  based  on  the  amendment  of  Article  27(al  and  42(a».  See  Military  Justice  Act  of  198.1.  Pub.  L.  No.  98-209,  §  3(c),  (f),  97  Stat.  1 .393 
( 1983).  As  the  discussion  indicates,  "associate  counsel"  ordinanly  refers  to  detailed  counsel  when  the  accused  has  military  or  civilian  counsel . 
See  Article  38(bH6).  An  associate  defense  counsel  must  be  qualihed  to  act  as  defense  counsel .  An  assistant  defense  counsel  need  not  be.  One  other 
substantive  change  from  MCM.  1969  (Rev. )  has  been  made.  Detailed  defense  counsel  in  special  courts-martial  must  be  certified  by  the  Judge 
Advocate  General  concerned  although  this  is  not  required  by  Article  27(cl.  Article  27(cl  permits  representation  of  an  accused  by  a  counsel  not 
qualified  and  certified  under  Article  27(bl  if  the  accused  does  not  request  qualified  counsel,  having  been  given  the  opportunity  to  do  so.  or  when 
such  counsel  cannot  be  obtained  on  account  of  physical  conditions  or  military  exigencies  In  the  latter  event,  no  bad-conduct  discharge  may  be 
adjudged.  Article  19.  Currently,  certified  counsel  is  routinely  provided  in  all  special  courts-martial,  so  the  modification  of  the  rule  will  not  change 
existing  practice  Moreover,  the  enforcement  of  waiver  provisions  in  these  rules  and  the  Military  Rules  of  Evidence  necessitate,  both  for  fairness 
and  the  orderly  administration  of  justice .  that  the  accused  be  represented  by  qualified  counsel .  See  also  United  States  i .  Rivus ,  3  M .  J.  282  ( C .  M .  A . 
1977).  Because  of  this  rule,  the  rule  of  equivalency  in  Article  27(c)  and  (3)  is  not  necessary. 

Subsection  (2)  is  based  on  the  fifth  sentence  of  the  first  paragraph  of  paragraph  6<'  and  on  paragraph  fsd  of  MCM,  l%9  (Rev  ). 

Subsection  ( 3 )  is  based  on  the  first  sentence  of  the  second  paragraph  of  paragraph  48a  of  MCM .  1 969  ( Rev. )  and  on  Soriano  v.  Hosken,  9  M .  J. 
221  (CM  A  1980);  United  States  v.  Kraskouskus.  9  U.S.C  M  A.  607,  26C.M.R.  387  ( 1958).  The  discussion  is  taken  from  Soriano  v.  Hosken, 
supra 

Subsection  (4)  is  based  on  Article  27(a)  and  on  the  fourth  and  fifth  sentences  of  paragraph  6a  of  MCM .  1969  (Rev).  See  also  United  States  v. 
Calt.  I  M  J  41  (C  M  A.  1975)  The  accuser  has  been  added  to  the  list  of  disqualifications.  See  ABA  Standards.  The  Prosecution  Function. 
§§  -VI  1(c);  3-3  9(c)  (1979) 

Subsection  ( 5 )  IS  based  on  paragraph  44d  and  45a  of  MCM.  1 969  (Rev.)  and  on  Article  38(d).  The  forum  based  distinction  as  to  the  powers  of 
an  assistant  trial  counsel  has  been  deleted  The  tnal  counsel  is  responsible  for  the  prosecution  of  the  case.  R.C.M  805(c)  requires  (he  presence  of 
a  qualified  tnal  counsel  at  general  courts-martial  The  discussion  is  based  on  paragraphs  44e./g.  and  ii  of  MCM,  1969  (Rev. ).  Some  of  the  specific 
duties  are  now  covered  m  other  rules,  eg.  R.C  M  701;  812.  813;  914;  919.  Some  examples  and  explanation  have  been  deleted  as  unnecessary. 

The  first  sentence  of  subsection  (6)  is  new  Cf.  paragraphs  46d  and  48<"  of  MCM.  1969  (Rev  ).  The  second  sentence  of  subsection  (6)  is  based 
on  Article  38(e).  The  rule  does  not  require  that  defense  counsel  in  the  court-martial  represent  the  accused  in  administrative  or  civil  actionsarising 
out  of  the  same  offenses.  "The  discussion  is  based  on  paragraphs  46d.  47,  and  48c.  d.e.f.g.  h.j.  and  k  of  MCM.  1969  (Rev.).  The  matters  covered 
in  paragraph  48il:(2)  and  (3)  of  MCM.  1969  (Rev  )  are  modified  in  (he  discussion  based  on  the  amendment  of  Articles  38(c)  and  61 .  See  Military 
Justice  Act  of  1983,  Pub  L.  No.  98-209,  ()§  .3(e)(3).  .5(b)(l ).  97  Stat.  1393  (1983).  See  R.C.M.  1 105;  1 1 10.  As  to  associate  counsel,  see  the 
Analysis  subsection  (d)(  1 )  of  this  rule.  See  u/so  C/iired  Sra/es  v  flreese.  lIM.J.  17.  22  n.  I3(C.M.A.  \9i\y.  United  States  v.  Rivas,  supra: 
United  States  v.  Palenius.  2  M.J.  86  (C  M. A  1977);  United  States  v.  Goode.  I  M.J.  3  (C  M.  A.  1975). 

it)  Interpreters,  reporters,  escorts,  bailiffs,  clerks,  and  guards.  This  subsection  is  based  on  paragraphs?,  49.  50,  and  51  of  MCM,  l%9(Rev.). 
The  list  of  disqualifications,  except  for  (he  accuser,  is  new  and  is  intended  to  prevent  circumstances  which  may  detract  f  rom  the  integrity  of  (he 
court-martial. 


-c” 

.'•'In*'-: 


(0  Action  upon  discovery  tf  disqualification  or  lack  of  qualification.  This  subsection  is  based  on  paragraphs  41c,  446,  and  466  of  MCM.  1969 
(Rev.). 

Rule  503.  OetaINng  menibara,  miHUiry  |udg«,  and  countal 


'  •• 


,  .dembers.  Subsection  ( 1 )  is  based  on  Article  25  Because  of  the  amendment  of  Articles  26  and  27  the  convening  authority  is  no  longer  required 
10  personally  detail  the  military  judge  and  counsel.  Military  Justice  Act  of  1983.  Pub.  L.  No.  98-209.  §  3(c).  97  Stat.  1393  (1983).  The  last 
sentence  of  paragraph  46  of  MCM .  1969  (Rev. )  is  deleted  as  unnecessary.  The  second  paragraph  in  the  discussion  serves  the  same  purpose  as  the 
third  paragraph  of  paragraph  46  of  MCM,  1969  (Rev  ):  to  alert  the  convening  authority  to  avoid  appointing  people  subject  to  removal  for  cause. 
Unlike  that  paragraph,  however,  no  suggestion  is  now  made  that  (he  convening  authonty  commits  error  by  appointing  such  persons,  since  the 
disqualifications  are  waivable.  See  Analysis.  R  C  M.  912(11(4) 

Subsection  (2)  is  based  on  Article  25(c)  and  the  thirdparagraphof  paragraph  4r  of  MCM.  1969  (Rev.).  The  discussion  is  based  on  paragraph 
36d2)  of  MCM.  1969  iRev  ). 

Subsection  (3)  is  based  on  paragraphs  4f  and  g  of  MCM.  1969  (Rev  ).  Subsection  (3)  combines  treatment  of  members  from  a  different 
command  and  those  from  a  different  armed  force  The  power  of  a  commander  to  detail  members  not  under  the  convening  authority's  command  is 
the  same  whether  (he  members  are  in  the  same  or  a  different  armed  force.  Therefore  each  situation  can  be  covered  in  one  rule.  The  discussion 
repcMs  the  preference  for  members,  or  at  least  a  majority  thereof,  to  be  of  (he  same  service  as  the  accused  which  was  found  in  paragraph  4g(  I )  of 
MCM.  1969  (Rev  )  ftrmission  of  the  Judge  Advocate  General  to  detail  members  of  another  armed  force  is  no  longer  required  in  the  Manual. 
Detailing  a  military  judge  from  a  different  command  or  armed  force  is  now  covered  in  .subsection  (d). 

(b)  Military  judge  Subsections!  1 )  and  (2)  are  based  on  Article  26(a).  as  amended.  Military  Justice  Act  of  1983,  Pub.  L.  No.  98-209,  §  3(c)(1), 
97  Stat  1393  (1983).  The  convening  authority  is  no  longer  required  to  detail  personally  the  military  judge.  Id.  Subsection  (I)  requires  that 
responsibility  for  detailing  military  judges  will  be  in  judicial  channels.  See  Hearings  on  S.252I  Before  the  Subcomm.  on  Manpower  and 
Personnel  of  the  Senate  Comm  on  Armed  Services.  97th  Cong..  2nd  Sess.  52  (1982).  More  specific  requirements  will  be  provided  in  service 
regulations  Subsection  ( 2 )  is  intended  to  make  detailing  the  military  judge  administratively  efficient  See  S.  Rep.  No.  53. 98th  Cong..  Ist  Sess. 
3-5.  12  ( 1983).  HR  Rep  No.  .549. 98th  Cong  .  Ist  Sess  13-14(1983).  As  long  as  a  qualified  military  judge  presides  over  the  court-martial,  any 
incgularily  in  detailing  a  military  judge  is  not  jurisdictional  and  would  result  in  reversal  only  if  specific  prejudice  was  shown.  SeeS.  Rep.  No.  53. 
98lhCong  .  Ist  Sess.  12(1983) 
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Subsection  (3)  is  based  on  Article  36  See  ahn  Article  6(a) 

(c)  Counsel.  Subsections  ( 1 1  and  (2)  are  based  on  Article  27(a).  as  amended.  Militars  Justice  .Aciol  1483.  I^lb  1.  No  48-204.  S  3ic  i(  2 1.  47  Stal 
1393  ( 1983).  The  convening  authority  is  no  longer  required  to  detail  personally  the  counsel  /</  Htlicient  allocation  ol  authority  lor  detailing 
counsel  will  depend  on  the  organizational  structure  and  operational  requirements  ol  each  service  I'herelore.  specilic  requirements  will  be 
provided  in  service  regulations.  Subsection  (2)  is  intended  to  make  detailing  counsel  administratively  ellicient  See  S  Rep  No  .“'3.  48th  C  ong  . 
1st  Sess.  3-5.  12  ( 1983);  H.  R  Rep.  No.  549. 98th  Cong  .  Ist  Sess.  I.V14 1 1983).  Counsel  are  not  a  jurisdictional  component  ol  courts-martial 
Wright  V.  United  Stales.  2  M  J  9  tC.M.A  1976).  Any  irregularity  in  detailing  counsel  would  result  in  reversal  only  il  specilic  prejudice  was 
shown.  See  S.  Rep  No.  53.  98lh  Cong..  Ist  Sess  12  (1983) 

Subsection  (3)  is  based  on  Article  27  See  also  Article  6(a). 

Rule  504.  Convening  courts-martial 

(a)  In  general.  This  subsection  substantially  repeals  the  tirsi  sentence  of  paragraph  366  of  MCM.  1464  (Rev  ). 

(b)  Who  may  convene  courts-martial.  Subsection  ( 1 )  is  based  on  Article  22  and  paragraph  Sal  1 )  of  MCM .  1 464  ( Rev  I  The  power  of  superiors  to 
limit  the  authority  of  subordinate  convening  authorities  is  based  on  paragraph  56(4)  of  MCM.  1964  (Rev  ).  Although  that  paragraph  applied  only 
to  special  and  summary  courts-martial,  the  same  principle  applies  to  general  courts-martial.  Sec  Article  22(bl.  See  generallv  United  Stales  v 
Hardy.  4  M.J.  20  (CM.  A.  1977);  United  Slates  v.  Hawthorne.  1  US  CM.  A.  293.  22C.M  R  83  ( 1456);  United  States  v  Remhert.  47  C.M.R 
755  (A. C.M.R.  1 973).  pet.  denied.  23  U  S. C  M.  A  598  (1974).  The  discussion  is  based  on  the  second  and  third  sentences  of  paragraph  .5u(5)  of 
MCM.  1969  (Rev.), 

Subsection  (2)  is  based  on  Article  23  and  paragraphs  56(1).  (3).  and  (4)  of  MCM.  1969  (Rev  ) 

As  to  subsection  (3).  see  Analysis.  R.C.M.  1302(a). 

Subsection  (4)  is  based  on  the  first  sentence  of  paragraph  5a(5)of  MCM.  1 969  (Rev  ).  See  also  United  States  i  Greenwalt.  6  U  S  . C  M  .  A 
569.  20  C.M.R.  285  (1955);  United  Slates  v.  Bunting.  4  U.S.C.M.A.  84.  15  C.M.R  84  (1954). 

(c)  Disqualification.  This  subsection  is  based  on  Articles  22(b)and23(b)andonparagraph5u(3)of  MCM.  1 969  (Rev  ).  See  also  Article  1(5)  and 
(9);  United  Slates  V.  Haygood.  12  U.S.C.M.A.  481. 31  C.M.R.  67(1961 );  United  States  v.  LaGrange.  I  US. C.M  A  .342.  3  C.M.R  76  ( 1952); 
United  Slates  v,  Kostes,  38  C.M.R.  512  (A.B.R.  1967). 

(d)  Convening  orders.  This  subsection  is  based  on  paragraph  366  of  MCM.  1969  (Rev. )  with  two  substantive  modiheations.  First,  in  conformity 
with  the  amendment  of  Articles  26(a)  and  27(a).  see  Military  Justice  Act  of  1983.  Pub.  L.  No.  98-209.  S  3(c).  97  Stat.  1 393  ( 1983).  the  military 
judge  and  counsel  are  no  longer  included  in  the  convening  order.  See  R.C.M.  503(b)  and  (c)  and  Analysis.  Second,  several  matters,  such  as  the 
unit  of  any  enlisted  members,  which  were  required  by  paragraph  366  are  not  included  here.  These  may  be  required  by  service  regulations. 
Summary  courts-martial  are  treated  separately  from  general  and  special  courts-martial  because  of  their  different  composition. 

(e)  Place.  This  subsection  is  new.  It  derives  from  the  convening  authority's  power  to  fix  the  place  of  trial  (see  also  R.C.M.  906(b)(  III)  and  from 
the  convening  authority’s  control  of  the  resources  for  the  trial.  Il  does  not  change  current  practice. 

Rule  505.  Changes  In  memt>ers,  military  judge,  and  counsel 

(a)  In  general.  This  subsection  is  based  on  the  first  sentence  of  paragraph  37a  of  MCM.  1 969  (Rev.  I  except  that  it  has  been  mixJified  to  conform  to 
the  amendment  of  Articles  26(a)  and  27(a).  See  Military  Justice  Act  of  1983.  Pub.  L.  No.  98-209.  §  3(cl.  97  Stal.  1.393  ( 1983).  The  discussion  is 
based  on  the  third  and  fourth  sentences  of  paragraph  37c  of  MCM.  1969  (Rev.). 

(b)  Procedure.  This  subsection  is  based  on  the  first  two  sentences  of  paragraph  37<(  1 )  and  on  paragraph  37c(2)  of  MCM.  1969  (Rev. ).  See  also 
United  States  v.  Ware,  5  M.J.  24  (CM.  A.  1978).  It  has  been  modified  to  reflect  that  military  judges  and  counsel  no  longer  must  be  detailed  by  the 
convening  authority.  The  second  paragraph  in  the  discussion  is  based  on  United  States  v.  Herrington.  8  M.J.  194  (C  M.  A.  1980).  References  in 
paragraph  376  to  excusal  as  a  result  of  challenges  are  deleted  here  as  challenges  are  covered  in  R.C.M.  902  and  912. 

(c)  Changes  of  members.  This  subsection  is  based  on  Articles  25(e)  and  29.  and  paragraphs  376  and  r  and  39f  of  MCM.  1969  (Rev.  I.  The 
limitatiopon  the  authority  of  the  convening  authority  's  delegate  to  excuse  no  more  than  one-third  of  the  members  is  based  on  S.  Rep.  No.  53.  98th 
Cong.,  Ist  Sess.  13  (1983). 

(d)  Changes  cf  detailed  counsel .  Subsection  ( I )  is  based  on  that  part  of  the  second  sentence  of  paragraph  37a  of  MCM.  1969  (Rev. )  which  covered 
trial  counsel. 

Subsection  (2)  is  new  and  conforms  to  the  amendment  of  Article  27(a)  concerning  who  details  counsel.  Subsection  (2)(A)  is  consistent  with 
that  part  of  the  second  sentence  of  paragraph  37a  of  MCM.  1969  (Rev.)  which  dealt  with  defense  counsel.  Subsection  (2)(B)  is  based  on  Article 
3S(b)(5y,  United  Slates  V.  Call,  I  M.J.  41  (C.M. A.  \975):  United  States  v.  Timherlake.  22  U.S.C.M.A.  II7.46C.M.R.  117(1973);  United 
States  V.  Andrews,  21  U.S.C.M.A.  165,  44  C.M.R.  219  (1972);  United  States  v.  Massey.  14  U.S.C.M.A.  486.  34  C.M.R.  266  (1964). 

(e)  Change  cf  military  judge.  This  subsection  is  based  on  Articles  26(a)  and  29(d)  and  on  paragraph  39e  of  MCM.  1969  (Rev).  SeeaLso  United 
States  V.  Smith.  3  M.J.  490  (C  M. A.  1975). 

(f)  Good  cause.  This  subsection  Is  based  on  Article  29  and  on  United  States  v.  GreenweU  12  US. CM  A.  560.  31  C.M.R.  146  ( 1961 );  United 
States  v.Baysen.  II  U.S.C.M.A.  331. 29C.M.R.  147  ( I960);  (/mte(/5rate.v  v.  Grow.  3  U.S.C.M.A  77.  11  C  M  R  77  ( 1953)  See  S.  Rep.  No. 
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53.98thCong.,  IbtSess  13(1983).  As  to  defense  counsel, . iff  r.  tuH.  LmtedSialeiv.  Timherlake.  United  Slula,  v.  Andrews. 

and  United  Stales  v.  Massey,  all  supra 

Rul«  506.  Accused's  rights  to  counsel 

(a)  In  general.  This  subsection  is  taken  from  the  tirsl  two  sentences  of  paragraph  48u  of  MCM.  1969  (Rev. ).  w  hich  was  based  on  Article  38(b)  as 
amended.  Act  of  November  20,  1981 ,  Pub.  L.  No.  97-81;  95  Stat  1085.  Note  that  the  amendment  of  Article  38(b)  effectively  overruled  United 
Slates  V.  Jordan,  22  U.S.C.M.  A.  164,  46  C.M.R.  164  ( 1973),  which  held  that  an  accused  who  has  civilian  counsel  is  not  entitled  to  individual 
military  counsel.  The  amendment  of  Article  38(bl  provides  that  (he  accused  may  be  represented  by  civilian  counsel  "and  "  by  detailed  or 
requested  military  counsel  instead  of  civilian  counsel  "or "  requested  military  counsel  as  it  formerly  did.  See  tito  HR.  Rep.  No.  .306. 97th  Cong  . 
1st  Sess.  4-7  (1981). 

Nothing  in  this  rule  is  intended  to  limit  the  authority  of  the  military  judge  to  ensure  that  the  accused  exercises  the  rights  to  counsel  in  a  timely 

fashion  and  that  the  progress  of  the  trial  is  not  unduly  impeded.  See  Morris  i.  Slappy. _ U  S - 33  Cr.  L.  Rptr.  3013  (1983): 

United  States  v.  Montoya.  13  M.J.  268  (C.M.A.  1982);  United  States  i  Ktnard.  21  U.S.C  M  A  300,  45  C.M.R.  74  (1972);  United  States  v. 
Brown.  10  M.J.  635  (A. C.M.R.  1980);  United  States  v.  Alicea-Baez.  7  M.J.  989  (A. C.M.R  1979);  United  States  i.  Livingston.  7  M.J.  638 
(A.C.M.R.  1979),  cffd  8  M.J,  828  (C.M.A,  1980),  See  also  United  Slates  v.  Johnson.  12  MJ.  670  (A  C.M.R.  1981);  United  States  v.  Kilhy.  3 
M.J.  938  (N.C.M.R.),  pet.  denied.  4  M.J.  139  (1977). 

ib)  Individual  military  counsel .  Subsection)  I )  is  based  on  paragraphs  48/)(  1  land  (2)  of  MCM.  1969  (Rev  I.  See  also  Article  38(b);  HR.  Rep.  No 
306.  supra  at  5-7;  United  States  v.  Kelker,  4  M.J.  323  (C  M  A.  1978);  United  States  i.  Eason,  21  U  S. C  M.  A.  335.  45  C.M.R.  109  ( 1972); 
United  States  v,  Murray.  20  U  S. C.M.A.  61 ,  42  C.M.R  253  ( 1970).  The  second  sentence  of  the  last  paragraph  of  this  subsection  has  been 
modified  based  on  the  amendment  of  Article  38(b)(7),  Military  Justice  Act  of  1983,  Pub,  L.  No.  98-209.  S  3(e)(2).  97  Stat.  1393  ( 1983). 

Subsection  (2)  is  taken  from  paragraph  486(3)  of  MCM.  1969  (Rev  ).  See  also  Article  38(b)|7).  It  ensures  substantial  uniformity  in 
procedure  among  the  services  for  handling  requests  for  individual  military  counsel. 

Subsection  (3)  is  based  on  the  fourth  through  eighth  sentences  in  the  second  paragraph  of  paragraph  Abd of  MCM,  1969  (Rev.  I  and  is  based 
on  Article  38(b)(6).  See  a/joH.R.  Rep.  No.  306.  supra  at  4-7.  Authority  to  excuse  detailed  counsel  has  been  moditied  based  on  the  amendment  of 
Article  38(b)(6).  See  Military  Justice  Act  of  1983,  Pub,  L.  No.  98-209.  §  3(e)(1).  97  Stat.  1393  (1983). 

(c)  Excusal  or  withdrawal.  This  subsection  is  based  on  United  States  v.  Iverson,  5  M.J.  440  (C.M.A.  1978);  United  Stoles  v.  Palenius.  2  M.J.  86 
(C.M.A.  1977);  United  States  v.  Eason,  supra:  United  States  v,  Andrews,  21  US. C.M.A.  165.  44  C.M.R.  219  (1972).  See  Analysis.  R.C.M. 
505(c)(2). 

(d)  Waiver.  This  subsection  is  based  on  the  third  sentence  of  the  second  paragraph  of  paragraph  48u  of  MCM.  1969  (Rev.)  and  on  Faretta  v, 
California.  422  U.S.  806  (1975).  As  to  the  last  two  sentences,  see  id.  at  834  n.46. 

(e)  Nonlawyer  present.  This  subsection  is  based  on  the  last  sentence  of  the  second  paragraph  of  paragraph  48o  of  MCM,  1969  (Rev,), 

CHAPTER  VI.  REFERRAL,  SERVICE,  AMENDMENT,  AND  WITHDRAWAL  OF  CHARGES 

Rule  601.  RafWral 

(a)  In  general.  This  definition  is  new.  MCM,  1969  (Rev.)  did  not  define  “referral." 

(b)  Who  may  refer.  This  section  is  also  new,  although  MCM .  1 969  (Rev.)  clearly  implied  that  any  convening  authority  could  refer  charges.  See  also 
United  Slates  v.  Hardy,  4  M.J.  20  (C.M.A.  1977).  ftragraphs  56(4)  and  5r  of  MCM.  1969  (Rev.)  contained  similar  provisions. 

(c)  Disqualification.  This  section  is  added  to  the  Manual  to  express  the  statutory  disqualification  of  an  accuser  to  convene  a  court-martial  in 
parallel  terms  in  relation  to  referral.  See  Articles  22(b),  23(b).  Cf  Article  24(b).  The  discussion  follows  paragraph  33i  of  MCM.  1969  (Rev. ). 

(d)  When  charges  may  be  referred.  Subsection  ( I )  is  new.  Neither  the  code  nor  MCM,  1969  (Rev.)  have  previously  provided  a  standard  for  referral 
except  in  general  courts-martial.  See  Article  34(a).  Subsection  (1)  promotes  efficiency  by  helping  to  prevent  groundless  charges  from  being 
referred  for  trial.  This  is  consistent  with  Fed.  R.  Crim.  P,  5.1(a).  Accord  ABA  Standards  Prosecution  Function  section  3-3. 9(a)  (1979). 
Consistent  with  the  amendment  of  Article  34,  subsection  ( 1 )  does  not  require  the  convening  authority  to  evaluate  the  legal  sufficiency  of  the  case 
personally.  In  general  courts-martial  the  legal  sufficiency  determination  must  be  made  by  the  staff  judge  advocate.  See  Article  34;a)  and 
subsection  (3)(2)  of  this  rule.  Subsection  ( 1 )  requires  a  similar  determination  in  all  courts-martial,  including  special  and  summary  couns-martial. 
Because  of  the  jurisdictional  limitations  on  the  sentencing  power  of  special  and  summary  courts-martial,  any  judge  advcKate  may  make  the 
determination  or  the  convening  authority  may  do  so  personally.  (A  special  or  summary  court-martial  convening  authority  does  not  always  have 
access  to  a  judge  advocate  before  referring  charges;  moreover,  this  subsection  does  not  require  reference  to  a  judge  advocate,  even  if  one  is 
available,  if  the  convening  authority  elects  to  make  the  determination  personally. )  A  person  who  serves  as  a  trial  counsel  is  not  disqualified  from 
rendering  this  advice.  Cf.  ABA  Standards  Prosecution  Function  Section  3-3.9(a)  ( 1979).  Note  that  there  is  no  requirement  under  this  subsection 
that  the  judge  advocate's  advice  be  written  or  that  the  convening  authority  memorialize  the  basis  of  the  referral  in  any  way. 

The  "reasonable  grounds”  standard  is  based  on  Article  34 's  prerequisite  to  referral  of  charges  to  a  general  court-martial  that  the  charges  be 
warranted  by  the  evidence  in  the  report  of  the  Article  32  investigation.  Further,  the  legislative  history  of  Article  32  strongly  suggests  that  this  is  the 
intended  standard  of  the  investigation.  Hearings  on  H.R.  2498  Before  a  Suheomm.  cf  the  House  Comm .  on  Armed  Services.  8 1  si  Cong  ,  1st  Sess. 
997-98  (1949).  Nothing  suggests  that  the  standard  governing  referral  to  inferior  courts-martial  should  be  different  from  that  applicable  to  general 
courts-martial.  It  appears  that  the  reasonable  grounds  standard  has  been  in  operation  even  without  an  explicit  requirement  See  e  g  .  United  Slates 
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V.  £nf;ie.  I  M.J.  387,  389  n.4  {C..M.A.  1976);  L'niieJ  Sutu\\  i.  Kouffttiim.  33  C'M  K.  748,  793  lA  I  B  K  i,  n  v'd  on  oihcr  14 

U. S.C.M.A.  283,  34  C.M.R.  63  11963).  C/  Gerstein  v.  Pufth.  420  L’  S  103  (1975) 

Subsection  (2)  restates  the  prerequisites  for  referral  to  a  general  ci'urt-martial  ol  .Vriides  32  and  34  U  is  consistent  ss  itli  paracraphs  31  ii  and 
d.  34<i,  and  35  of  MCM.  1 969  ( Rev. )  except  insofar  as  the  amendment  of  Article  .34 1 sir  .Miliiars  Justice  ,\ci  of  1 9X3,  fhib  1.  No  98  209,  ^  4 . 97 
Stal.  1393  (1983))  requires  otherwise.  The  function  of  this  provision  is  the  same  as  paragraph  .30.  o)  NIC'.M.  1969  (Res  ) — to  serse  as  a  reminder  of 
procedural  limitations  on  referral.  The  svaiver  provision  is  based  on  Article  32(d):  S.  Rep  No.  53, 9Xth  Cong  .  1st  Sess  17  ( 19K.3|.  I  'niu-d  Siiin  \ 

V.  Schuler.  12  M.J.  425  (C  M  A,  1982):  Vniied  States  v  Ragan,  14  f  S  C  .M  A  119.  33  CM  R  331  1I96.3| 

(e)  Hem  charges  shall  be  referred.  Subsection  ( 1 )  is  consistent  with  paragraph  3.3;(  I )  of  MC.M.  1969  ( Res  i  The  personal  responsibiliiv  ol  the 
convening  authority  to  decide  whether  to  refer  and  how  to  refer  is  emphasi/ed.  but  the  discussion  makes  clear  that  the  adnunisiratise  aspects  ol 
recording  that  decision  may  be  delegated. 

The  discussion's  instructions  for  subsequent  referrals  is  based  upon  paragraph  33yl  1 1  o(  MC.M.  1969  (Ret  i 

The  special  case  of  referrals  to  summary  courts-martial  by  the  only  olticcr  present  in  command  follows  paragraph  .3.3y(.3i  of  .MCM.  1969 
(Rev.)  and  Article  24(b). 

The  discussion  of  limiting  instructions  follows  paragraphs  3  3y(  | )  and  k  of  .MCM.  1969  ( Ret. )  The  adt  ice  that  convening  authorities  be 
guided  by  the  criteria  for  capital  punishment  found  at  R.C  M.  I(K)4  is  new  Sec  Gregg  i.  Genrgta.  428  I  .S  15.3.  225  ( I976i  (White,  J  . 
concurring  in  the  judgment). 

The  last  paragraph  of  the  discussion  transmitting  the  referred  charges  and  allied  papers  to  the  trial  counsel,  is  based  on  paragraph  .3.3/1 2 1  ol 
MCM,  1969  (Rev  ). 

Subsection  (2)  is  less  restrictive  than  the  previous  military  rule  found  at  paragraphs  266  and  col  MCM,  1969  (Ret  i.  which  cautioned  against 
joining  major  and  minor  offenses.  This  rule  is  inconsistent  with  Fed.  R.  Crim.  P  8(a).  which  requires  l  in  general  I  separate  (rials  for  each  offense. 
Such  a  requirement  istoounwieldy  to  be  effective,  particularly  in  combat  or  deployment.  Joinder  Is  entirely  within  the  discretion  of  the  convening 
authority.  The  last  two  sentences  of  the  rule  dealing  with  additional  charges  are  based  on  paragraph  656  of  ,MCM.  1969  iRev  i  The  discussion 
encourages  economy,  following  paragraph  336  of  MCM,  1969  (Rev.).  The  last  sentence  in  sub.sectitm(2)  is  new  and  clarities  that  the  accused  may 
consent  to  the  referral  of  additional  charges  after  arraignment.  Since  the  prohibition  on  such  relerral  is  for  the  accused  's  benclil.  (he  accused  may 
forego  it  when  it  would  be  to  the  accused's  advantage.  See  United  Stales  v.  Lee,  14  M.J  983  (N  M.C  M  R  1983) 

The  first  two  sentences  of  subsection  (3)  restate  Fed.  R  Crim.  P.  8(b)  in  military  nomenclature  They  are  consistent  with  the  approach  taken 
by  paragraph  26d of  MCM.  1969  (Rev  ).  The  last  sentence  is  based  on  paragraph  33/  of  .MC.M.  1969  (Rev  )  There  is  no  counierisart  in  tederal 
civilian  practice. 

(fl  Referral  by  other  convening  authorities.  This  new  provision  reflects  the  principle  that  a  subordinate  convening  authority's  decision  does  not 
preempt  different  dispositions  by  superior  convening  authorities.  See  United  States  i  Charette.  15  .M  J  197  (C  M  ,A  198.3);  United  Statet  i  . 
Blaylock.  15  M.J.  190  (C.M.A,  1983).  See  a/ro  Analysis,  R.C.M.  .306(a).  Analysis.  R.C  .M  9()5ig).  and  ,\nalysis.  R.C'M  9ll7ibii2)(Cl. 

Rul«  602.  Service  of  charges 

This  rule  is  based  on  Article  35  and  paragraph  446  of  MCM,  1969  (Rev. ).  Fed.  R  Crim  P  9  is  consistent  in  purpose  v.ilh  this  rule,  but  not  in 
structure.  The  warrant  system  of  Fed.  R.  Cnm.  P.  9(a),  (b)(  I ),  and  (c)(2)  is  unnecessary  in  mililary  praeiice.  The  remand  provision  of  Fed.  R 
Crim.  P  9(d)  is  inconsistent  with  the  structure  of  military  procedure  but  consistent  w  ith  the  convening  authority  's  discretion  to  refer  charges  to  a 
minor  forum.  5ef  R.C.M.  306.  The  provision  of  Fed  R  Crim  P  9(c)  for  service  by  mail  or  deli  very  to  a  residence  is  inconsistent  with  .Article  35 

Rule  603.  Changes  to  charges  and  specifications 

(a)  Minor  changes  defined.  This  definition  and  the  discussion  consolidate  the  tests  and  examples  found  at  paragraphs  33</,  44/i  I )  and  696t  1 )  of 
MCM,  I%9  (Rev).  It  is  consistent  with  Fed.  R.  Crim  P  7(c). 

(b)  Minor  changes  before  arraignment.  This  provision  is  based  on  and  consolidates  the  authority  of  various  persons  to  make  minor  changes  as 
stated  at  paragraphs  33d  and  44/i  I )  of  MCM,  1969  (Rev.  t.  It  is  inappropriate  for  an  Article  32  investigating  ofheer  to  make  changes,  but  an 
investigating  officer  may  recommend  changes.  See  also  Article  34(b)  which  provides  authority  for  the  staff  judge  advocate  or  legal  officer  to 
amend  charges  or  specifications  for  the  reasons  stated  therein 

(e)  Minor  changes  after  arraignment.  This  provision  is  based  on  Fed  R  Crim.  P.  7(cl,  which  is  generally  consistent  w  ith  military  practice 

Id)  Major  changes .  This  subsection  is  based  on  paragraphs  33(/ and  33e(2lof  MCM,  1 969  (Rev  |  5eca/vo  Article  .34(bl  which  provides  authority 
for  the  staff  judge  advocate  or  legal  officer  to  amend  charges  or  specifications  for  the  reasons  slated  therein 

Rul«  604.  WKhdrawal  of  charges 

(a)  Withdrawal ,  This  rule  is  based  on  paragraphs  5o(6)  and  Sha  of  MCM.  1969  (Rev. ).  The  rule  parallels  Fed  R  Cnm  P  4X(a),  but  leave  ol  the 
court  is  not  required  for  the  convening  authority  to  withdraw  (or  dismiss)  charges  and  specifications  This  would  be  inconsistent  with  the 
responsibilities  of  the  convening  authority  under  the  code  See  Articles  34  and  60.  The  potential  abuses  w  hich  the  leave-of-court  requirement  in 
the  federal  rule  are  designed  to  prevent  are  adequately  prevented  by  the  restraint  on  a  later  referral  of  w  ithdraw  n  charges  in  the  subsection  (b) 

The  first  paragraph  in  the  discussion  is  new  It  recognizes  the  distinction  between  withdrawal  ol  charges,  which  extinguishes  the  lunsdietion 
of  a  court-martial  over  them,  and  dismissal  of  charges,  which  extinguishes  the  charges  themselves  The  discussion  cautions  that  withdrawn 
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charges,  like  any  other  unreferred  charges,  should  be  disposed  of  promptly.  Dismissal  ofcharges  disposes  of  those  charges;  it  dcK's  not  necessanly 
bar  subsequent  disposition  of  the  underlying  offenses  (see  Analysis,  R.C.M.  .106(a)|,  although  a  later  preferral  and  referral  would  raise  the  same 
issues  as  are  discussed  under  subsection  lb). 

The  second  paragraph  in  the  discussion  is  based  on  the  last  sentence  of  paragraph  (iho  of  MCM.  1461)  (Rev.  i. 

The  third  paragraph  in  the  discussion  is  based  on  the  second  and  fourth  sentences  in  paragraph  56n  of  MCM,  1969  (Rev  ) 

The  first  sentence  of  the  fourth  paragraph  is  based  on  the  third  sentence  of  paragraph  56o  of  MCM,  1969  (Rev.  I,  and  United  States  v. 
Charette,  15  M.J.  197  (C  M.  A.  1983);  United  States  v.  Blaylock.  15  M  J.  190  (C  M. .A.  1983).  The  remainder  of  this  paragraph  is  based  on  the 
second  sentence  of  paragraph  56ci  and  paragraph  56c/  of  MCM,  1969  (Rev  ). 

(b)  Referral  cf  withdrawn  charges.  This  rule  is  based  on  paragraphs  33j(  I )  and  56  of  MCM,  1969  (Rev.)  and  numerous  decisions  See.  e  g.. 
United  States  V.  Charette.  United  States  v.  Blaylock,  dnd  United States  v.  Hardy,  ati  supra:  United States  v.  Jackson.  I  M.J.  242(CM.A.  19761; 
United  States  v.  Walsh.  22  U.S.C.M.A.  509, 47  C.M.R.  926  ( 1973);  Pe/ry  v.  Convening  Authority.  20  U.S.C.M.A.  438,  43  C.M.R.  278  ( 1971 ) 
The  second  sentence  in  the  rule  is  derived  from  portions  of  paragraphs  566  and  c  of  MCM,  1969  (Rev. )  which  were  in  (urn  based  on  Wade  v. 
Hunter.  336  U.S.  684  (1949).  Legal  aruj  Legislative  Basis.  Manual  for  Courts-Martial.  United  States.  1951  at  64.  See  Article  44  The  second 
sentence  of  paragraph  566  of  MCM,  1969  (Rev.)  has  been  deleted.  That  sentence  suggested  that  withdrawal  after  introduction  of  evidence  on  the 
merits  for  reasons  other  than  urgent  and  unforeseen  military  necessity  would  not  bar  re-referral  in  some  cases.  If  further  prosecution  is 
contemplated,  such  other  possible  grounds  for  terminating  the  trial  after  introduction  of  evidence  has  begun  are  more  appropriately  subject  to  a 
judicial  determination  whether  to  declare  a  mistrial  under  R.C.M.  915. 

The  first  paragraph  in  the  discussion  contains  a  cross-reference  to  R.C.M.  915.  Mistrial.  Paragraph  56  of  MCM,  1969  (Rev.  (dealt  with  both 
withdrawal  and  mistrial .  This  was  unnecessary  and  potentially  confusing.  Although  the  effect  of  a  declaration  of  a  mistrial  may  be  similar  to  that  of 
withdrawal,  the  narrow  legal  bases  for  a  mistrial  (see  United  States  v.  Simonds,  15  U  S. C  M.  A  641.  36  C  M  R  1.39  (1966)1  should  be 
distinguished  from  withdrawal,  which  involves  a  far  wider  range  of  purposes  and  considerations.  See  Analysis.  R  C  M.  915 

The  second  paragraph  in  the  discussion  is  based  on  paragraph  566  of  MCM.  1969  (Rev. )  Unlike  paragraph  566.  the  current  rule  does  not 
require  a  record  in  certain  cases.  Instead  the  discussion  suggests  that  such  a  record  is  desirable  if  tbe  later  referral  is  more  onerous  to  the  accused . 
See  United  States  v.  Blaylock,  supra  at  192  n.l;  United  States  v.  Hardy,  supra. 

The  third  paragraph  in  the  discussion  is  based  on  United  Slates  v.  Charette.  United  States  t  .  Blaylock.  United  States  v.  Walsh,  and  Petty  v. 
Convening  Authority,  all  supra:  United  States  v.  Fleming.  18  U.S.C.M.A.  524,  40  C.M.R.  236  (1969).  See  Article  37. 

The  fourth  paragraph  in  the  discussion  is  based  generally  on  paragraphs  566  and  r  of  MCM .  1969  (Rev  ),  but  more  specificity  is  provided  as 
to  proper  reasons  for  withdrawal  and  the  effect  of  certain  stages  of  the  proceedings.  The  grounds  for  proper  withdrawal  and  later  referral  are  based 
on  United  Stales  v.  Charette.  United  States  v.  Blaylock.  United  Slates  v.  Jackson,  all  supra:  United  Stales  v.  Lord.  13  U.S.C.M.A.  78,  32  C.M.R. 
78  (1962);  and  current  practice.  United  States  v.  Hardy  and  United  Stales  v.  Walsh,  bothswpra,  indicate  that  the  commencement  of  court-martial 
proceedings  is.  by  itself,  not  important  in  analyzing  the  propriety  of  withdrawal.  Arraignment  is  normally  the  first  significant  milestone  for  the 
same  reasons  that  make  it  a  cut-off  point  for  other  procedures.  See.  e.g..  R.C.M  601;  603;  804.  It  should  be  noted  that  assembly  of  the  court- 
martial.  which  could  precede  arraignment,  could  also  have  an  effect  on  the  propriety  of  a  withdrawal,  since  this  could  raise  questions  about  an 
improper  intent  to  interfere  with  the  exercise  of  codal  rights  or  the  impartiality  of  the  court-martial .  The  importance  of  the  introduction  of  evidence 
is  based  on  Article  44.  See  also  R.C.M.  907(b)(2)lC)  and  Analysis. 

CHAPTER  VII.  PRETRIAL  MATTERS 

Rul«  701.  Discovery 

Introduction.  This  rule  is  based  on  Article  46,  as  well  as  Article  36.  The  rule  is  intended  to  promote  full  discovery  to  the  maximum  extent 
possible  consistent  with  legitimate  needs  for  nondisclosure  (see,  e  g..  Mil.  R.  Evid.  301 ;  Section  V)  and  to  eliminate  "gamesmanship  "  from  the 
discovery  process.  See  generally  ABA  Standards.  Discovery  and  Procedure  Before  Trial  ( 1 978).  For  reasons  stated  below,  the  rule  provides  for 
broader  discovery  than  is  required  in  Federal  practice.  See  Fed.  R.  Crim.  P.  12.1.  12.2;  16.  See  also  18  U.S.C.  §  3500. 

Military  discovery  practice  has  been  quite  liberal,  although  the  sources  of  this  practice  are  somewhat  scattered.  See  Articles  36  and  46; 
paragraphs  34,  446.  and  1 15c  of  MCM.  1969  (Rev.)  See  also  United  Slates  v.  Killehrew.  9  M.J.  154  (C.M.A.  1980);  United  Stales  v. 
Cumberledge.  6  M.J.  203,  204  n  4  (C  M.  A.  1979).  Providing  broad  discovery  at  an  early  stage  reduces  pretrial  motions  practice  and  surprise  and 
delay  at  trial.  It  leads  to  better  informed  judgments  about  the  merits  of  the  case  and  encourages  early  decisions  concerning  withdrawal  of  charges, 
motions,  pleas,  and  composition  of  court-martial.  In  short,  experience  has  shown  that  broad  discovery  contributes  substantially  to  the  truthfinding 
pnKess  and  to  the  efficiency  with  which  it  functions.  It  is  essential  to  the  administration  of  military  justice;  because  assembling  the  military  judge . 
counsel,  members,  accused,  and  witnesses  is  frequently  costly  and  lime  consuming,  clarification  or  resolution  of  matters  before  trial  is  essential 

The  rule  clarifies  and  expands  (at  least  formally)  discovery  by  the  defense.  It  also  provides  for  the  first  lime  some  discovery  by  the 
prosecution  See  subsection  (b)  of  the  rule.  Such  discovery  serves  the  same  goal  of  efficiency. 

Except  for  subsection  (e),  the  rule  deals  with  discovery  in  terms  of  disclosure  of  matters  known  to  or  in  the  possession  of  a  party  Thus,  the 
defense  is  entitled  to  disclosure  of  matteiK  known  to  the  trial  counsel  or  in  the  possession  of  mili'^ry  authorities.  Except  as  provided  in  subsection 
(e).  the  defense  is  not  entitled  under  this  rule  to  disclosure  of  matters  not  possessed  by  military  authorities  or  to  have  the  trial  counsel  seek  out  and 
produce  such  matters  for  it.  But  see  Mil.  R.  Evid.  506  concerning  defense  discovery  of  government  information  generally  Subsection  (e)  may 
accord  the  defense  the  right  to  have  the  Government  assist  the  defense  to  secure  evidence  or  infonnation  when  not  to  do  so  would  deny  the  defense 
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similar  access  In  what  the  prosecution  would  ha\e  If  it  were  seeking  the  evidence  or  inlorination  .Vee  United  States  i.  Kitlebrew.  supra:  Hallacre  i 
Chambers,  5  MJ.  lOW  (C  M  A.  1976). 

idi)  Disclosure  b\  the  trial  counsel .  This  subsection  is  based  in  part  on  bed  R  Crim  P  16(a).  but  it  provides  for  additional  matters  to  be  provided 
to  the  defense.  See  ABA  Standards.  Discosery  and  Procedure  Before  Trials  1 1-2. 1  ( 1978)  Where  a  request  is  necessary,  it  is  required  to  trigger 
the  duty  to  disclose  and  as  a  means  of  specifying  what  must  be  prixluced.  Without  the  request,  a  trial  counsel  might  be  uncertain  in  many  cases  as 
to  the  extent  of  the  duty  to  obtain  matters  not  in  the  trial  counsel’s  immediate  possession.  A  request  should  indicate  with  reasonable  specificity 
what  materials  are  sought.  When  obviously  discoverable  materials  are  in  the  trial  counsel's  possession,  trial  counsel  should  provide  them  to  the 
defense  without  a  request.  "Inspect  "  includes  the  right  to  copy.  See  subsection  (hi  of  this  rule. 

Fed.  R  Cnm.  P.  16(al(  1 1(  A)  is  not  included  here  because  the  matter  is  covered  in  Mil.  R  Evid.  -104(d)(  1 ).  The  discussion  under  subsection 
(a)(6)  of  this  rule  lists  other  discovery  and  notice  provisions  in  the  Military  Rules  of  Evidence. 

Subsection  ( 1 1  is  based  on  paragraph  44>i  of  MCM.  1 969  ( Rev. ).  See  u/ao  paragraph  33/.  ft/.  18U.S.C.  S  3500)(a)  is  contra;  the  last  sentence 
of  Article  32(b)  reflects  Congressional  intent  that  the  accused  receive  witness  statements  before  trial. 

Subsection  (2)  is  based  on  paragraph  1 15e  of  MCM.  1969  iRev.)  and  parallels  Fed.  R.  Crim  P.  16(a)(l  )(C)  and  (D). 

Subsection  (3)(.A)  is  based  on  the  last  sentence  in  the  second  paragraphof  paragraph  44/i  of  MCM.  1969(Rev. ).  See  afro  Appendix  5  at  A5-I 
of  MCM.  \969lRe'v.):United  States  i  Webster.  1  M.J.  216(C.M.A.  I97.‘>).  Subsection(3)(B)is  based  on  Fed.  R.  Crim.  P  12. 1(b).  Fed.  R.  Crim. 
P  12.2  (notice  ba.sed  on  mental  condition)  contains  no  parallel  requirement  for  disclosure  of  rebuttal  witnesses  by  the  prosecution.  The  defense 
will  ordinarily  have  such  information  because  of  the  accused’s  participation  in  any  court  ordered  examination,  so  the  distinction  diminishes  in 
practice.  In  the  interest  of  full  disclosure  and  fairness,  subsection  (3)(B)  requires  the  prosecution  to  notify  the  defense  of  rebuttal  witnesses  on 
mental  responsibility.  See  also  R  C  M.  706. 

Subsection  (41  is  based  on  Fed.  R.  Cnm  P.  I6(al(  I  KB).  The  language  is  modified  to  make  clear  that  the  rule  imposes  no  duty  on  the  trial 
counsel  to  seek  out  prior  convictions.  (There  is  an  ethical  duty  to  exercise  reasonable  diligence  in  doing  so.  however.  See  ABA  Code  cf 
Prtfessional  Responsibility.  DR  6-l01(A)(2);  EC  6-4  (1975).)  The  purpose  of  the  rule  is  to  put  the  defense  on  notice  of  pnor  convictions  of  the 
accused  which  may  be  used  against  the  accused  on  the  merits.  Convictions  for  use  on  sentencing  are  covered  under  subsection  (a)(5).  Because  of 
this  distinction,  under  some  circumstances  the  trial  counsel  may  not  be  able  to  use  a  conviction  on  the  merits  because  of  lack  of  timely  notice,  but 
may  be  able  to  use  it  on  sentencing 

Subsection  (5)  is  ba.sed  on  paragraph  75i(5l  of  MCM.  1969  (Rev.)  Cf  Fed.  R  Cnm.  P  32(c)(3). 

Subsection  (6)  is  based  on  AflA  Standards.  The  Prosecution  function  S  3-3. 1 1(a)  ( 1979);  ABA  Standards.  Discovers  and  Procedure  Before 
Trial  §  1 1-2. 1(c)  ( 1978).  See  also  United  Slates  v.  Agurs,  427  C.S.  97  i\9Ks).  Brady  v.  Maryland.  373  U  S  83  ( 1963).  United  Slates  v.  Brickey: 
16M.J.  258(C.M.A,  1983);  CntredSfa/erv.  Worrev,  6  M.J.  112(C.M.A.  \919y.  United  States  v  Lucas.  ibA.I  I67|C  M  A  \91i).  ABA  Code  c( 
Prrfessional  Responsibility.  DR  7-103(B)  (1975). 

(b\  Disclosure  by  defense.  This  subsection  is  based  on  Fed.  R.  Crim.  P.  12.1 .  12.2.  and  16(b>l  1 )( A)  and  (Bi  See  generalls  Williams  v  florida, 
399  U.S.  78  ( 1970).  The  requirement  in  Fed.  R.  Crim.  P  12. 1  fora  written  request  by  the  prosecution  for  notice  of  an  alibi  defense  was  deleted 
because  it  would  generate  unnecessary  paperwork.  The  accused  is  adequately  protected  by  the  opportunity  to  request  a  bill  of  particulars. 

(c)  Failure  to  call  witness.  This  subsection  is  based  on  repealed  subsections  (a)(4)  and  (b)(3)  of  Fed  R  Cnm  P  16  Those  subsections  were 
inadvertently  left  in  that  rule  after  the  notice  of  witnesses  provisions  were  deleted  by  the  conference  committee  .Act  o'  December  12.  1 975 .  Pub. 
L.  No.  94-149.  §  5.  89  Stat.  806.  But  see  Fed.  R.  Crim.  P  12.1(0.  Because  nonce  of  witnesses  under  R  C  M  /l)l  is  required  or  otherwise 
encouraged  (see  also  R.C.M.  703).  such  a  provision  is  necessary  in  these  rules 

(d)  Continuing  dury  to  disclose.  This  subsection  is  based  on  Fed.  R.  Crim.  P  16(c)  See  also  AB.A  Standards.  Discovers  and  Procedure  Before 
Trial  §  1 1.^.2  (1978). 

(e)  Access  to  witnesses  and  other  evidence  This  subsection  is  based  on  Article  46;  paragraphs  42c  and  486  of  MCM.  1969  (Rev  ).  United  Stales  v. 
Killebrew.  supra:  Halfacre  v.  Chambers,  supra:  United  States  v  fnloe.  15  C  S  C  M  .  A  256.  35  C  M  R  228  (1965 1;  United  Slates  v  Aycock.  15 
U.S. C  M. A.  158.  35  C.M.R.  1.30  (1964)  The  subsection  permits  witness  (e  g.,  informant)  protection  programs  and  prevents  improper 
interference  with  preparation  of  the  case.  See  United  States  \:  Killebrew  and  United  Stales  v.  Cumberledge.  both  supra  .5ee  a/io  subsection  (0  of 
this  rule;  Mil.  R.  Evid.  507. 

(f)  Information  not  subject  to  disclosure .  This  subsection  is  based  on  the  privileges  and  protections  in  other  rules  (see.  eg.  Mil.  R  Evid  301  and 
Section  V.  See  also  Goldberg  v.  United  Stales,  425  U.S.  94  ( 1976);  United  Stales  i-  Nobles.  422  US.  225  1 1975 1:  Hickman  v.  Taylor.  329  US. 
495(1947).  It  differs  from  Fed.  R.Crim.  P.  16(a)(2)  because  of  the  broader  discovery  requirements  under  this  rule.  Production  under  the  Jencks 
Act.  18  u  s  e.  5  3500.  is  covered  under  R.C.M.  914. 

(g)  Regulation  cf  discovery:  Subsection  ( I )  is  based  on  the  last  sentence  of  Fed.  R.  Cnm.  P  1 6(d)(2).  It  is  a  sepa.mte  subsection  to  make  clear  that 
the  military  judge  has  authority  to  regulate  discovery  generally,  in  accordance  with  the  rule.  Lxical  control  of  discovery  is  necessary  because 
courts-martial  are  conducted  in  such  a  wide  variety  of  locations  and  conditions.  See  also  R.C.M.  108. 

Subsection  (gl(2)  is  ba.sed  on  Fed  R  Crim.  P.  16(d)(  I ).  Cf.  Mil.  R  Evid.  505;  506.  See  also  ABA  Standards.  Discovery  and  Procedure 
Before  Trial  §  11^.4  (1978). 

Subsection  (g)(3)  is  based  on  Fed,  R  Crim  P  16(d)(2).  but  it  also  incorporates  the  noncompliance  provision  of  Fed.  R.  Crim  P. 
1 2. 1(d)  and  v  2.2(d)  But  see  Williams  v.  Florida,  supra  at  83  n.  14;  Alicea  v.  Gagnon.  675  F.  2d  913  (7lh  Cir.  1982).  The  discussion  is  based  on 
United  Stales  i  Myers.  550  F  2d.  1036  (5th  Cir  1977).  cert,  denied,  439  U.S.  847  (1978). 
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(h)  Inspect.  This  subsection  is  based  on  Fed.  R.  Crim.  P.  16 

Rule  702.  Depositions 

(a)  In  general.  This  subsection  is  based  on  the  first  sentence  in  l-'ed  R.  Cnm  P  1 5(a).  The  language  concerning  preferral  ot  charges  is  added 
based  on  Article  49(a).  The  language  concerning  use  at  Article  32  investigations  is  also  added  because  depositions  may  be  used  at  such  hearings 

“Exceptional"  means  out  of  the  ordinary.  Depositions  are  not  taken  routinely,  but  only  when  there  is  a  specific  need  under  the  circum¬ 
stances.  As  used  in  Fed.  R.  Crim.  P.  15(a)  "exceptional  circumstances"  is  generally  limited  to  preserving  the  testimony  of  a  w  itness  who  is  likely 
to  be  unavailable  for  trial.  See  8  J.  Moore,  Moore's  hedera!  Practice*  15.02(  1 1;  15.03  ( 1982  rev.  ed. ):  United  States  v  Singleton,  460  F.2d.  1148 
(2d  Cir.  1972).  A  deposition  is  not  a  discovery  device  under  the  Federal  rule.  8  J.  Moore,  supra  *  15.02[  I  ].  See  also  United  States  v.  Rich.  580 
F.2d.  929(9thCir.),  cert,  denied.  439  U.S.  935  il9m:  United  States  v.  Adcock.  558F.2d.  397  (8th  Cir),  cert,  denied.  4.34  L'.S.  921  (1977).  The 
Court  of  Military  Appeals  has  held  that  depositions  may  serve  as  a  discovery  device  in  certain  unusual  circumstances.  See  Analysis,  subsection 
(c)(3)(A)  infra.  Consequently,  "exceptional  circumstances"  may  be  somewhat  broader  in  courts-martial.  Nevertheless,  the  primary  purpose  of 
this  rule  is  to  preserve  the  testimony  of  unavailable  witnesses  for  use  at  trial.  See  Article  49;  Hearings  on  H  R  249H  Before  a  Suheomm.  of  the 
Comm,  on  Armed  Services  81st  Cong.,  1st  Sess.  I064-I0t0  (1949) 

The  first  paragraph  in  the  discussion  is  based  on  Article  49(d)  and  (fi  and  on  paragraph  1 17o  of  MCM.  1969  (Rev  ).  The  second  and  third 
paragraphs  are  based  on  Article  49(d),  (e),  and  (f);  paragraph  1 1761 1 1 )  of  MCM.  1969  (Rev  );  Fed.  R.  Cnm  P  15le)  The  admissibility  of 
depositions  is  governed  by  Mil.  R.  Evid.  804  and  by  Article  49(d),  (e).  and  (f)  so  it  is  unnecessary  to  prescribe  further  rules  governing  their  use  in 
R.C.M.  702.  Asto  Article  49(d)(  1),  see  United  States  v  Davis.  19U.S.C.M.A.  217.41  C. MR.  217 1 1970).  See  al.so  United  Slates  v.  Bennett.  12 
M.J.  463,  471  (C  M.  A.  1982);  United  States  v.  Gaines.  20  U.S. C  M. A  557.  43  C.M.R,  397  ( 1971 );  United  States  v.  Brvson.  3  U  S. C  M  A. 
329,  12  C.M.R.  85  (1953).  The  fourth  paragraph  in  the  discussion  is  based  on  paragraphs  756(4|  and  75e  of  MCM,  1969  (Rev  ), 

(b)  Who  may  order.  This  subsection  is  based  on  Article  49(a)  and  on  the  second  and  third  sentences  of  paragraph  1 176(  1 1  of  MCM.  1969  (Rev. ) 
As  noted  in  subsection  (i)  the  express  approval  of  a  competent  authority  is  not  required  in  order  to  take  a  deposition  See  also  United  States  v. 
Ciarletta.  7  U.S. C  M. A.  606.  23  C.M.R.  70  (1957).  Express  approval  may  be  necessary  in  order  to  secure  the  necessary  personnel  or  other 
resources  for  a  deposition,  when  a  subpoena  will  be  necessary  to  compel  the  presence  of  a  witness,  or  when  the  parties  do  not  agree  to  the 
deposition. 

(c)  Request  to  take  deposition .  Subsection  ( 1 )  is  based  on  the  first  sentence  in  paragraph  1 1 76(  I )  of  MCM .  1 969  ( Rev. ).  The  discussion  is  based  on 
the  fourth  sentence  of  that  paragraph.  Subsection  (2)  is  based  on  the  fifth  and  sixth  sentences  in  paragraph  1176(1), 

Subsection  (3)(A)  is  based  on  Article  49(a).  The  discussion  provides  guidance  on  what  may  be  good  cause  for  denial.  The  discussion 
indicates  that  ordinarily  the  purpose  of  a  deposition  is  to  preserve  the  testimony  of  a  necessary  witness  when  that  witness  is  likely  to  be  unavailable 
for  trial.  See  Analysis,  subsection  (a)  of  this  rule.  The  Court  of  Military  Appeals  has  held  that  a  deposition  may  be  required  in  other  circumstances 
described  in  the  last  sentence  of  the  discussion.  See  United  States  v.  KiUebrew.  9  M.J.  i54(C.M.A.  )980);  United  States  v.  Ciimberledge.  6  M.J. 
203,  205  n.  3  (C.M.A.  1979)  (deposition  may  be  appropriate  means  to  compel  interview  with  witness  when  Government  improperly  impedes 
defenseaccess  to  a  witness);  United  States  v.  Chuculate.  5  M.J.  143.  145  (C.M.A.  1978)  (deposition  may  be  an  appropriate  means  to  allow  sworn 
cross-examination  of  an  essential  witness  who  was  unavailable  at  the  Article  32  hearing);  United  States  v.  Chestnut.  2  M.J.  84  (C  M. A.  1976) 
(deposition  may  be  an  appropriate  means  to  cure  error  where  witness  was  improperly  found  unavailable  at  Article  32  hearing).  Chuculate  and 
Chestnut  have  construed  Article  49  as  a  means  of  satisfying  the  discovery  purposes  of  Article  32  when  the  Article  32  proceeding  fails  to  do  so. 
Killebrew  and  Cumberledge  have  construed  Article  49  as  a  means  of  permitting  full  investigation  and  preparation  by  the  defense  when  the 
Government  improperly  interferes.  Whether  a  deposition  is  an  appropriate  tool  for  the  latter  purpose  may  bear  further  consideration,  especially 
since  R.C.M.  701(e)  makes  clear  that  such  interference  is  improper.  See  also  R.C.M.  906(b)(7). 

Subsection  (3  )(B)  is  based  on  the  first  sentence  of  paragraph  1 1 76(  I )  and  on  paragraphs  756(4)  and?  of  MCM.  1969  (Rev).  See  also  United 
States  V.  Jacoby.  11  U.S.C.M.A.  428,  29  C.M.R.  244  (1960). 

Subsection  (3)(C)  is  new  and  is  self-explanatory. 

Subsection  (3)(D)  is  based  on  United  States  v.  Cumberledge  and  United  States  v.  Chuculate.  both  supra. 

(d)  Action  when  request  is  approved.  Subsection  ( 1 )  and  its  discussion  are  new.  See  Article  49(c).  Detailing  the  deposition  officer  is  a  ministerial 
act.  When  it  is  intended  that  the  deposition  officer  issue  a  subpoena,  it  is  important  that  the  deposition  officer  be  properly  detailed.  In  other  cases, 
proper  detailing  is  not  of  critical  importance  as  long  as  the  deposition  officer  is  qualified.  Cf.  United  States  v.  Ciarletta.  supra. 

Subsection  (2)  is  based  on  paragraph  1 176  of  MCM,  1969.  (Rev.).  That  paragraph  provided  that  the  accused  would  have  the  same  rights  to 
counsel  as  that  for  the  trial  at  which  the  deposition  could  be  used.  Under  R.C.M.  502.  the  accused  has  the  right  to  qualified  counsel  at  both  general 
and  special  courts-martial.  If  a  summary  court-martial  is  intended,  ordinarily  there  is  no  need  for  an  oral  deposition;  instead  the  summary  court- 
martial  should  be  detailed  and  proceed  to  call  the  witness.  Under  .subsection  (g)(2)(A)  the  accused  at  a  summary  court-martial  is  not  entitled  to 
counsel  fora  written  deposition.  The  first  paragraph  in  the  discussion  is  based  on  f/nired  States  v.  Can.  1  M.J.  41  (C.M.A.  1975);  United  States  v. 
Timberlake.  22  U.S.C.M.A.  1 17.  46  C.M.R,  1 17  ( 1973);  United  States  v.  Gaines,  supra.  See  also  R.C.M.  505(d)(2)(B)  and  analysis  The 
second  paragraph  in  the  discussion  is  ba.sed  on  the  second  sentence  in  paragraph  1 176(2)  of  MCM,  1969  (Rev  ).  The  rule  does  not  prohibit  the 
accused  from  waiving  the  right  toeounsel  at  a  deposition.  See  R.C.M.  506(d);  United  States  v.  Howell.  II  U.S.C.M.A.  712,  29  C.M.R.  528 
(1960). 

Subsection  (3)  is  new  and  reflects  the  ministerial  role  of  the  deposition  officer, 

(e)  Notice.  This  subsection  is  based  on  Article  49(b)  and  paragraph  1 176(4)ofMCM,  l969(Rev.).  It  isconsistent  with  Fed.  R.  Crim  P.  15(bi.  »e 
generally  United  States  v.  Donati.  14  U.S.C.M.A.  235.  .34  C.M.R,  15  (1963). 
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(f)  Duties  vf  the  deposition  officer  This  subseclion  is  based  on  paragraphs  1 17/>(5|.  (7|.  and  (XI  and  i  (7i  and  (-41  ol  MC’M.  Idbd  (Res  i  ll  is 
organized  to  provide  a  deposition  officer  a  concise  list  of  the  duties  of  that  office 

(g)  Procedure  Subsection  ( 1 1(  Al  is  based  sin  paragraph  \  nbt7)  of  MCM.  I'fh'f  (Res. ):  f  ed  R  Cnm  P  I  .^ibi  .See  oho  I  nned  Suite  \  v  Donoii. 
supra.  Subsection  ( I  )(B)  is  based  on  paragraph  I  I77)(6l  and  (7iof  MCM.  Idbd  (Rev, )  See  also  ted.  R  Cnm  P  l.‘'(d  i  Subsecdon  ( 2  iis  based  on 
the  first  sentence  of  paragraph  1 1 7/)(  2 )  and  paragraph  117cs)fMCM.  I'fbdtRev.f.  Subsectissn  (2  l(B  I  is  based  on  paragraph  117i  ol  MCM.  I^bd 
(Rev  ).  Note  that  if  the  accused  and  counsel  can  be  present,  it  ordinarily  is  feasible  to  conduct  an  oral  deposition  Written  interrogatories  are 
expressly  provided  for  in  Article  49. 

Subsection  ( .7 )  is  new  and  is  based  on  Article  49(dl  and  (f).  as  amended.  Military  Justice  Act  of  IdX.t.  Pub  1,  .No  dX  209. !!  bibi.  97  S(ai 
1393  tl983t.  The  convening  authority  or  military  judge  who  orders  the  deposition  has  discretion  to  decide  whether  it  will  he  recorded  in  a 
transcript  or  by  videotape,  audiotape,  or  similar  material.  Nothing  in  this  rule  is  intended  to  require  that  a  deposition  be  recorded  by  videolape. 
audiotape,  or  similar  material.  Factors  the  convening  authority  or  military  judge  may  consider  include  the  availability  of  a  qualified  reporter  and 
the  availability  of  recording  equipment.  See  also  United  States  i.  Victor  10  M.J  69.  77  n.7  (C  M  A  19X0)  (Kverett.  C  J  ,  concurring  in  (he 
result). 

(h)  Objections.  This  subsection  is  based  on  the  second  and  third  sentences  of  the  penultimate  paragraph  of  paragraph  1 17/)  of  MCM.  1969  (Res  ) 
and  on  Fed.  R.  Crim.  P.  15(f).  The  waiver  provisions  are  more  specilrc  than  in  paragraph  1 176  in  order  to  ensure  that  objections  are  made  when  the 
defect  arises.  Thispromotesefficiency  by  permitting  prompt  corrective  action.  5eeFed  R  Crim  P  15(f)  This  requirement  should  not  be  applied 
so  as  to  unduly  impede  the  taking  of  a  deposition,  however.  Only  objections  to  matters  which  are  correctable  on  the  spot  need  be  made  For 
example,  an  objection  to  opinion  testimony  should  ordinarily  be  made  at  the  deposition,  so  that  the  necessary  foundation  may  be  laid,  if  possible 
On  the  ocher  hand,  objections  on  grounds  of  relevance  ordinarily  are  inappropriate  at  a  deposition .  Subsection '  1 )  is  also  based  on  United  Slates  i 
Ciarletta  supra.  See  also  United  States  v.  Gaines  and  United  States  v.  Bryson,  both  supra.  Matters  which  ordinarily  are  waived  if  not  raised 
include  lack  of  timely  notice  and  lack  of  qualifications  of  the  deposition  officer. 

(i)  Deposition  by  aftreement  not  precluded  This  subsection  is  based  on  Article  49(a)  and  on  Fed  R.  Cnm  P  15(gl 

Rul«  703.  Production  of  tn/Knesses  and  evidence 

(a)  In  general.  This  subsection  is  based  on  Article  46. 

(b) Rig/i(  to  witnesses.  Subsections  ( 1 )  and  (2)  are  based  on  the  fourth  paragraph  of  paragraph  I  I5u  of  MCM.  1 969  (Rev).  The  second  paragraph 

in  the  discussion  is  based  on  United  States  V.  Roberts.  lOM.J.  308(C.M.A.  See  also  United  Slates  v.  Jefferson.  I.3M  J,  I  (CM. A  19X2): 
United  States  V.  Bennett.  12  M.J.  463  (C.M. A  1982)i  United States  v.  Credit.  8  M.J.  190(C,M.A  19X0)  (Cook.  J.l:  UnttedStufes  i.  Wum/iton.  7 
M.J.  284  (C.M.  A.  1979);  United  States  v.  Tangpuz.  5  M.J.  426  (C.M.  A.  1978)  (Cook.  J  );  United  States  i.  Lucas.  5  M.J.  167  (CM.  A  1978); 
United  States  V.  Williams.  3  M.J.  239  (C.M.  A.  1977);  United  States  v.  Carpenter.  I  M.J  .384  (C.M.  A.  1976).  Umied  States  v.  Iiurralde- Aponte.  1 
M.J.  196  (C.M.  A.  1975).  C/  Fed.  R.  Crim,  P.  17(b).  See  generally  S  J.  Moore.  Moore's  pederal  Practice'  17.05  ( 1982  rev.  ed)  Subsection  (3 1  is 
based  on  United  States  v.  Bennett,  supra:  United  Slates  v.  Daniels.  23  U  S. C  M.  A.  94,  48  C  M  R  655  (1974).  See  also  United  Stales  v. 
Valenzuela-Bernal _ _ U  S.  _ _  102  S.  Cl.  3440  (1982). 

(c)  Determining  which  witnesses  will  be  produced.  This  subsection  is  based  generally  on  paragraph  1 1 5u  of  MCM .  1 969  ( Rev. ).  The  prtxedure 
for  obtaining  witnesses  under  Fed.  R.  Crim.  P.  17  is  not  practicable  in  courts-martial.  Under  Fed  R.  Crim  P.  17.  w  itnesses  are  produced  by 
process  issued  and  administered  by  the  court.  In  the  military  trial  judiciary,  no  comparable  administrative  infrastructure  capable  of  performing 
such  a  function  exists,  and  it  would  be  impracticable  to  create  one  solely  for  that  purpose.  The  mechanics  and  costs  of  producing  witnesses  are  the 
responsibility  of  the  command  which  convened  the  court-martial.  Moreover,  militaiy  judges  often  do  not  sit  at  hxed  UKations  and  must  be 
available  for  service  in  several  commands  or  places.  Note,  however,  that  any  dispute  as  to  production  of  a  witness  is  subject  to  a  judicial 
detcTmination.  Experience  has  demonstrated  that  these  administrative  la.sks  should  be  the  responsibility  of  tnal  counsel 

Subsection  (I)  is  based  on  the  first  three  sentences  in  the  fourth  paragraph  of  paragraph  1 15a  of  .MCM.  1969  (Rev  ) 

Subsection  (2)  is  based  generally  on  the  remainder  of  paragraph  1 15o  of  MCM.  1969  (Rev  ).  The  procedure  for  production  of  defense 
witnesses  prescribed  in  paragraph  1 15a  was  questioned  in  several  decisions.  See  United  States  v.  Arias.  3  M.J  436.  439  (CM  A.  1977);  Untied 
States  V.  Williams,  supra  at  240  n.2;  United  States  v.  Carpenter,  .supra  at  386  n.  8.  The  practical  advantages  of  that  priKcdurc  were  recognized, 
however,  in  United  States  v.  Vietor.  10  M.J.  69.  77  (C  M.  A.  19*”^'  "verell.  C.J  ,  concurring  in  the  result). 

Subseetion  (2)  modifies  the  former  procedures  to  reduce  the  criticized  aspects  of  the  earlier  practice  while  retaining  its  practical  advantages 
For  reasons  stated  above,  the  trial  counsel  is  responsible  for  the  administrative  aspectsof  production  of  witnesses.  Thus,  under  subsection  ( 2 )( A ) 
the  defense  submits  its  list  of  witnesses  to  the  trial  counsel  so  that  the  latter  can  arrange  their  prtxluction.  The  tnal  counsel  stands  in  a  position 
similar  to  a  civilian  clerk  of  court  for  this  purpose  Because  most  defense  requests  for  w  itnesses  are  uncontested.  judicial  economy  is  served  by 
routing  the  list  directly  to  the  trial  counsel,  rather  than  to  the  military  judge  first.  This  also  allow  s  the  trial  counsel  to  consider  such  alternatives  as 
offering  to  stipulate  or  lake  a  deposition,  or  recommending  to  the  convening  authority  that  a  charge  be  withdrawn.  See  United  States  v.  Vietor. 
supra.  Birther,  it  allows  arrangements  to  be  made  in  a  more  timely  manner,  since  the  trial  counsel  is  usually  more  readily  available  than  the 
military  judge.  Only  if  there  is  a  genuine  dispute  as  to  whether  a  witness  must  be  produced  is  the  issue  presented  to  the  military  judge  by  way  of 
motion. 

Subseetions  (2)(B)  and  (C)  also  further  judicial  economy  and  efheiency  by  facilitating  early  arrangements  for  the  production  of  w  itnesses 
and  by  permitting  the  prompt  identification  and  resolution  of  disputes.  Subsection  (2)(Bi  is  based  on  the  fifth  and  sixth  sentences  of  the  fourth 
paragraph  of  paragraph  1 15a  of  MCM.  1969  (Rev  )  See  also  United  States  v.  Valenzuela-Bernal.  supra:  United  Suites  i  Wagner.  5  M  J  461 
(CM  A.  United  Slates  V  Lucas.  5  M  J.  I67(CM  A  Cf.  United  States  v.  Hedgwood.  Sfi2V2ii  94fi  tSibCit  i'll!),  ten .  denied. 
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434  U  S.  1079  ( 1978);  United  Stales  v  Barker,  553  F.2d  1013  (ftihCir.  1977).  Subseclion  (2)(C)  new  See  ^enendh  I  niied  States  i  Menaken. 
14  M.J.  10  (C.M.  A.  1982)  and  Swies  V.  7o/inion.  3  MJ  772  (AC  MR  ).  ;>e/  denied.  4  M  I  50ll977i 

Subsection  (2)(D)  provides  for  resolution  of  disputes  concerning  witness  production  by  (he  military  ludge  Application  lo  the  consening 
authority  forrelief  is  not  required.  It  is  permitted  under  R  .C  M.  905(j).  The  last  sentence  in  this  subsection  is  based  on  (  ruled  Stales  i  (.  driienier. 
supra.  See  subsection  (b)  of  this  rule  as  to  the  test  to  be  applied. 

(d)  Employment  of  expert  witnesses.  This  subsection  is  based  on  paragraph  1 16  of  MCM.  1969  iRev  i  See  alsa  United  Slates  i  Jahnsan.  22 
U.S.C.M.A.  424,  47  C.M.R.  402  (1973);  Hutson  v.  United  Stales.  19  U  S  C  M  A  437.  42  C  M  R  39  1 1970)  Because  funding  tor  such 
employment  is  the  responsibility  of  the  command,  not  the  court-manial .  and  because  alternatives  to  such  employment  may  he  available, 
application  to  the  convening  authority  is  appropriate.  In  most  cases,  the  military's  investigative,  medical,  or  other  agencies  can  provide  the 
necessary  service.  Therefore,  the  convening  authority  should  have  the  opportunity  to  make  available  such  serv  ices  as  an  alternative  C'/  United 
States  V.  Johnson,  supra;  United  Stales  v.  Simmons,  44  C  MR  804(  A  C.M.R  1971 1.  per  denied.  21  US  CM  A  628.  44  U  M  R  940  ( 1972 1 
This  subsection  has  no  reference  to  ratification  of  employment  of  an  expert  already  retained,  unlike  ISU  SC  5  .3l)06A(el  .S'eeu/ioMs  Comp 
Gen.  B-49109  (June  25,  1949).  This  subsection  does  not  apply  to  persons  who  are  government  employees  or  under  contract  to  the  Government  to 
provide  services  which  would  otherwise  fall  within  this  subsection  The  reference  in  paragraph  1 1 6  of  MCM ,  1 969 1  Rev  i.  to  serv  ice  regulations 
has  been  deleted  as  unnecessary. 

(e)  Procedures  for  production.  Subsection  ( 1 )  and  the  discussion  are  based  on  paragraph  1 15/i  of  MCM .  1969  iRev  1 

Subsection  (2)(A)  is  consistent  with  current  practice. 

Subsection  (2)(B)  is  based  on  Fed.  R.  Crim.  P.  17(a)  and  (c)  and  on  Appendix  17  of  MCM.  1969  (Rev  l  See  Article  46  The  discussion  is 
taken  from  the  second  sentence  of  the  second  paragraph  of  paragraph  I  I5u  of  MCM.  1969  (Rev  i  .Mote  that  the  purpose  of  producing  bixiks. 
papers,  documents  and  other  objects  before  a  proceeding  for  inspection  is  to  expedite  the  proceeding,  not  as  a  general  discovery  mechanism  See 
Bowman  Dairy  Co.  v.  United  Stales.  341  U  S.  214  ( 1951 ).  See  generally  United  Slates  v  .S'ixon.  418  U  S  683  ( 1974). 

Subsection  (2)(C)  is  based  on  paragraph  796.  the  third  paragraph  of  paragraph  I  I5u.  and  the  first  sentence  of  paragraph  I  LSdl  1 1  of  MCM. 
l%9(Rev.).  Authority  for  the  president  of  a  court  of  inquiry  and  a  deposition  officer  to  issue  a  subpoena  is  expressly  added  to  fill  the  lacunae  left 
by  MCM,  1969  (Rev  ),  in  regard  lo  these  procedures.  See  Articles  47(a)(1).  13.5(f). 

Subsection  (2)(D)  is  based  on  Fed.  R  Crim.  P.  17(d)  and  on  the  second  sentence  of  the  fifth  paragraph  of  paragraph  1 1.5dl  I )  of  MCM.  1969 
(Rev).  See  also  28  U.S.C.  §  569(b).  The  discussion  is  based  on  paragraph  I  I5d(  1)  of  MCM.  1969  (Rev  ). 

Subsection  (2)(E)  is  based  on  Article  46  and  the  first  sentence  of  paragraph  1 15d(l)  of  MCM.  1969  (Rev  ).  It  parallels  Fed  R  Crim  P. 
17(e)(  1 ).  Process  in  courts-martial  does  not  extend  abroad,  except  in  occupied  territory,  nor  may  it  be  used  to  compel  persons  within  the  United 
States  lo  attend  courts-martial  abroad.  See  Article  46;  United  States  v  Bennett,  supra;  United States  i;  Daniels,  .supra.  United  States  r.  Stringer.  5 
U.S.C.M.A.  122.  17  C.M.R.  122  (1954).  But  see  United  States  v.  Daniels,  supra  at  97.  48  C.M.R.  at  658  (Quinn,  J,  concumng  in  the  result) 
(suggesting  possible  use  of  28  U.S.C.  S  1783(a)  to  secure  presence  of  witness  overseas  lo  testify  in  a  court-martial).  The  discussion  is  based  on 
the  last  paragraph  of  paragraph  I  I3d(  I )  of  MCM.  1969  (Rev. ).  Note  that  under  subsection  (2)(E)(iii)  any  civilians  in  occupied  territory  are  subject 
lo  compulsory  process  of  the  occupying  force. 

Subsection  (2)(F)  is  based  on  Fed.  R.  Crim  P.  17(c).  but  is  broader  in  that  is  not  limited  to  a  subpoena  duces  tecum.  Cf,  Fed.  R.  Crim.  P. 
17(0(2). 

Subsection  (2)(G)  and  the  discussion  are  based  on  paragraph  I  I5d(2)and(3),  MCM.  1969  (Rev. ).  The  definition  of  "warrant  of  attachment" 
is  based  on  120p.  Any.  Gen.  501, 502  (1868).  The  military  power  to  use  a  warrant  of  attachment  is  inherent  in  the  power  lo  subpoena.  I20p. 
Any.  Gen.  501  (1868)  (construing  Act  of  3  March  1863.  ch.  79,  §  25.  12  Stal.  754.  which  became  Article  of  War  22  of  1916  (39  Stat.  654),  the 
predecessor  of  Article  46,).  See  also  W.  Winthrop,  Military  Law  and  Precedents  200-202.  202  n.46  (2d  ed.  1920  reprint).  The  power  of 
attachment  has  been  included  in  the  Manuals  for  Courts-Martial  since  1895.  Treatment  of  this  enforcement  provision  in  the  Manual  is  in  accord 
with  the  legislative  intent  to  "leave  mechanical  details  as  loihe  issuance  of  process  to  regulation."  HR.  Rep.  No.  491. 8 1  si  Cong.,  1st  Sess.  24 
(1949).  The  power  has  been  used  and  sustained.  See.  e.g..  United  States  v.  Shihley.  1 12  F.  Supp.  734  (S.D.  Cal.  1953)(court  of  inquiry).  Federal 
civilian  courts  have  previously  used  the  warrant  of  attachment  but  no  longer  do  because  a  power  to  issue  an  arrest  warrant  is  implied  from  Fed.  R . 
Crim.  P.  46(b)  and  18  U.S.C.  §  3149.  See  Bacon  v  United  Stales.  449  F.  2d.  933(9thCir.  1971)  (arrest  of  material  witness  for  testimony  at  grand 
jury  before  actual  disobedience  of  subpoena).  Warrants  of  attachment  may  be  .served  in  the  same  way  and  by  the  same  officials  as  subpoenas.  By 
their  nature  warrants  of  attachment  have  caused  little  litigation  in  military  appellate  courts.  See  generally  United  States  Sevaaetasi.  48  C.M.R. 
964  (A.C.M.R.), per.  denied.  23  U.S.C. M  A  620. 49C. M  R.  889(1974);  l/nifed Siore.t  v  £'rro/in.  46 C.M.R.  1 259  (A. C.M.R.  United 

Slates  V.  Feeley.  47  C.M.R.  581  (N. C.M.R  ),  pet  denied.  22  U.S.C.M.A.  6.35  (1973). 

The  procedure  for  issuing  warrants  of  attachment  is  modified  somewhat.  The  warrant  must  be  authorized  by  the  military  judge .  or.  in  special 
courts-martial  without  a  military  judge  and  summary  courts -martial  (.tee  subsection  (e)(2)(G)(v)  of  this  rule),  and  depositions  and  courts  of 
inquiry,  the  convening  authority,  f^agraph  I15d(3)  of  MCM.  1%9  (Rev.)  required  only  that  the  trial  counsel  consult  with  the  convening 
authority,  or  "after  the  court  was  convened"  the  military  judge  Subsection  (e)(2)(G)  now  requires  written  authorization  from  one  of  these 
persons.  Second,  subsection  (e)(2)(G)(ii)  incorporates  as  requirements  the  standards  in  the  third  paragraph  of  paragraph  1 15d(3)ofMCM,  1969 
(Rev  ).  That  paragraph  was  seemingly  advisory  in  nature  Subsection  (e)(2)(G)(iv)  is  based  on  the  second  paragraph  and  the  first  sentence  of  the 
last  paragraph  of  paragraph  1 15d(3)of  MCM.  1 969  (Rev).  The  last  sentence  of  subsection  (e)(2)(G)(iv|  is  new  and  is  intended  to  ensure  that  any 
detention  under  this  rule  is  limited  to  the  minimum  necessary  to  effect  its  purpose.  These  mixiifications  provide  additional  safeguards  to  ensure 
that  detention  of  witnesses  is  exercised  only  when  necessary  and  appropriate  Sec  generally  Lcderer,  Warrants  cf  Attachment— Forcibly 
Compelling  the  Attendance  cf  Witnesses.  98  Mil  U.  Rev.  I  (1982). 
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(0  £vi<<»nf».  This  subsection  IS  based  generally  on  paragraph  I  ISoandcof  MCM.  1^9  (Ri:\j  See  uImi  i'niifd  Simes  v.  Tuledti.  I5M  J  255 
(C.M.  A.  1983).  It  parallels  the  procedures  for  production  of  witnesses  Discovery  and  ininxluction  of  classified  or  other  government  information 
is  covered  by  Mil.  R.  Evid.  505  and  506.  Note  that  unlike  the  standards  for  production  of  w  iincsses,  there  is  no  difference  in  the  standards  for 
production  of  evidence  on  the  merits  and  at  sentencing.  The  relaxation  of  the  rules  of  evidence  at  presentencing  priveedings  provides  some 
flexibility  as  to  what  evidence  must  be  produced  at  those  proceedings. 

Rule  704.  Immunity 

(a)  Types  cf  immunity.  This  subsection  recognizes  both  transactional  and  testimonial  or  use  immunity  See  PiUshurs  C<>  i .  Conhin. _ 

U.S. - -  51  U.S.L.W.  4061  (L'.S.  1983);  Kastigar  i:  United  States.  406  L'.S.  441 1 1973);  Murph\  i;  Waterfront  Commission .  378  L’.S. 

52  (1964).  See  also  18  U  .S.C.  §  §  6001-6005;  United  Stales  v.  Villines.  13  M.J.  46  (C  M.  A.  1982)  See  generally  H  Moyer.  Justice  and  the 
Military  376-381  ( 1972);  Green,  Grants  vf  Immunity  and  Military  Lass.  1971-1976.  73  Mil.  L.  Rev.  1  ( 1976)  (hereinafter  cited  as  Green  11); 
Green,  Grants  cf  Immunity  and  Military  Law.  53  Mil.  L.  Rev.  1  (1971)  (hereinafter  cited  as  Green  I). 

Biragraph  68/i  of  MCM,  1969  (Rev.)  expressly  recognized  transactional  immunity.  It  did  not  address  testimonial  immunity.  Nevertheless, 
testimonial  immunity  has  been  used  in  courts-martial.  See  United  States  v.  Villines.  supra:  United  Stales  v.  Lasiman.  2  M  J  417  (A  C  M  R. 
1975);  United  States  v.  Risera.  49  C.M.  R.  259  ( A.C.M.R.  1 974),  rev’d  on  other  grounds.  I  M.J.  107  (C.M.  A.  1975 ).  See  also  Mil.  R.  Evid. 
301(c)(1). 

Subsection  (1)  makes  clear  that  transactional  immunity  extends  only  to  trial  by  court-martial  See  Dept,  of  Defense  Dir.  1355. 1  (July  21 . 
1981).  Subsection  (2)  is  written  somewhat  more  broadly,  however.  Use  immunity  under  R.C.M.  704  would  extend  to  a  State  prosecution.  Cf. 
Murphy  v.  Waterfront  Commission,  supra.  Moreover,  although  a  convening  authority  is  not  independently  empowered  to  grant  immunity 
extending  to  Federal  civilian  prosecutions,  use  immunity  extending  to  such  cases  may  be  granted  by  a  convening  authority  when  specifically 
authorized  under  18.  U.S.C.  §§  6002  and  6004.  See  subsection  (c)  and  Analysis. 

The  second  paragraph  in  the  discussion  is  based  on  18  U  .S.C.  §  6004.  The  third  paragraph  in  the  discussion  is  based  on  United  States  v. 
Rivera,  I  M.J.  107  (C.M.  A.  1975);  United  States  v.  Eastman,  supra. 

lb)  Scope.  This  subsection  clarifies  the  scope  of  R.C.M.  704.  It  is  based  on  the  last  clause  in  18  U.S.C.  S  6002.  Note  that  this  rule  relates  only  to 
criminal  proceedings.  A  grant  of  immunity  does  not  extend  to  administrative  proceedings  unless  expressly  covered  by  the  grant. 

(c)  Authority  to  grant  immunity.  This  subsection  is  based  on  paragraph  68A  of  MCM,  1 969  (Rev.)  and  on  United  States  v.  Kirsch.  15  U.S. CM.  A. 
84, 35  C.M.  R.  56(1964).  See  also  United  States  v.  Villines.  supra.  /firrcJirecognizedcodalauthority  for  a  convening  authority  to  grant  immunity 
(see  Articles  30. 44,  and  60)  and  found  implementing  Manual  provisions  to  be  a  proper  exercise  of  authority  under  Article  36.  (At  the  time  Kirsch 
was  decided ,  the  convening  authority's  powers  now  contained  in  Article  60  were  in  Article  64 . )  The  enactment  of  1 8  U .  S .  C.  §  600 1  -6(X)5  did  not 
remove  this  power.  See  United  States  v.  Villines.  supra;  Department  of  Justice  Memorandum,  Subject;  Grants  of  Immunity  by  Court-Martial 
Convening  Authorities  (Sept.  22,  1971)  discussed  in  Grants  cf  Immunity.  The  Army  Lawyer  22  (Dec.  1973).  See  also  Dept,  of  Defense  Dir. 
1355.1  (July  21,  1981).  See  generally  Green  I.  supra  at  27-35;  H.  Moyer,  supra  at  377-380.  The  rule  recognizes,  however,  that  the  authority 
under  the  code  of  a  general  court-manial  convening  authority  to  grant  immunity  does  not  extend  to  federal  prosecutions.  Id.  Consequently,  the 
rule  directs  military  authorities  to  18  U.S.C.  §§  6001-6005  as  a  means  by  which  such  immunity  can  be  granted  when  necessary.  The  discussion 
under  subsection  ( 1 )  offers  additional  guidance  on  this  matter.  See  the  penultimate  paragraph  of  the  Analysis  of  subsection  (a)  of  this  rule  as  to  the 
effect  of  a  grant  of  immunity  to  state  prosecutions. 

The  rule  makes  clear  that  only  a  general  coun-martial  convening  authority  may  grant  immunity.  See  United  States  v.  Joseph.  II  M.J.  333 
(C.M. A.  m\);  United  Slates  V.  Caliendo.  13  V.S.C.M.A.  405.  32C.M.R.  405  (1962);  United  States  v.  Thompson.  II  U.S.C.M.A.  252.  29 
C.M.R.  68  (1960);  United  States  v.  Werthman.  5  U.S.C.M.A.  440.  1 8  C. MR.  64(1955).  Cf.  Pillsbury  Co.  v.  Conboy.  supra.  Cooke  Orser,  12 
M.J.  335  (C.M.  A.  1982),  is  not  to  the  contrary.  In  Cooke  the  majority  found  that  due  process  required  enforcement  of  promises  of  immunity  under 
the  facts  of  that  case.  One  member  of  the  majority  also  opined  that  the  convening  authority  could  be  held,  on  the  facts,  to  have  authorized  the  grant 
of  immunity  The  limitations  in  subsection  (c)(3|  and  the  procedural  requirements  in  subsection  (d)  are  intended  to  reduce  the  potential  for  the 
kinds  of  problems  which  arose  in  Cooke. 

The  power  to  grant  immunity  and  the  power  to  enter  into  a  pretrial  agreement,  while  related,  should  be  distinguished.  R.C.M.  704  does  not 
disturb  the  power  of  a  convening  authority,  including  a  special  or  summary  court-martial  convening  authority,  to  make  a  pretrial  agreement  with 
an  accused  under  which  the  accused  promises  to  testify  in  another  court-martial,  as  long  as  the  agreement  does  not  purport  to  be  a  grant  of 
immunity.  Note  that  the  accused-witness  in  such  a  case  could  not  be  ordered  to  testify  pursuant  to  the  pretrial  agreement;  instead  such  an  accused 
would  lose  the  benefit  of  the  bargained  for  relief  upon  refusal  to  carry  out  the  bargain.  See  also  R.C.M.  705, 

The  first  paragraph  in  the  initial  discussion  under  subsection  (c)  is  based  on  Cooke  v.  Orser  and  United  Slates  v.  Caliendo.  both  supra.  As  to 
the  second  paragraph  in  that  discussion  see  United  States  v,  Newman.  14  M.J.  474  (CM.  A.  1983),  The  discussion  under  subsection  (c)(  1 )  is  based 
on  Grants  <f  Immunity,  The  Army  Lawyer  22  (Dec.  1973).  See  also  Dept,  of  Defense  Dir.  1355.1  (July  21,  1981);  Memorandum  of 
Understanding  Between  the  Departments  of  Justice  and  Defense  Relating  to  the  Investigation  and  Prosecution  of  Crimes  Over  Which  the  Two 
Departments  Have  Concurrent  Jurisdiction  (1955). 

As  to  whether  the  threat  of  a  foreign  prosecution  is  a  sufficient  basis  to  refuse  to  testify  in  a  court-martial  notwithstanding  a  grant  of 
immunity,  see  United  Slates  v.  Murphy,  7  U.S.C.M.A.  32.  21  C.M.R.  158  ( 1956).  See  also  United  States  v.  Yanagita.  552  F.2d  940  (2d  Cir. 
(911);  In  re  Parker,  41 1  F.2d  1067  (10th  Cir.  1969),  vacated  as  moot.  397  U.S.  96  (1970);  Green  II,  supra  at  12-14.  But  see  In  re  Cardassi,  351  F. 
Supp.  1080  (D.  Conn.  1972);  McCormick's  Handbook  of  the  Law  if  Evidence  262-63  (E.  Cleary  ed.  1972).  The  Supreme  Court  has  not  decided 
the  issue.  See  Zicarelli  v.  New  Jersey  State  Commission  cf  Investigation.  406  U  .S.  472  ( 1974). 
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(d)  Procedure.  This  subsection  is  new.  It  is  intended  to  protect  the  parties  to  a  grant  of  immunity  by  reducing  the  possibility  of  misunderstanding  or 
disagreement  over  its  existence  or  terms.  Cf.  Cooke  v.  Orser.  supra 

The  first  paragraph  in  the  discussion  is  based  on  United  States  v.  Kirsch.  supra. 

The  second  paragraph  in  the  discussion  is  based  on  United  States  v.  Conway,  20  L'.S.C.M.  A.  dd.  42  C.M.R.  2d  I  ( Id70);  United  States  i'. 
Stoln.  14  U.S.C.M  A.  461 ,  .14  C  M.R.  241  ( ld64).  Seeal.so  United  States  v.  Scales.  14  L'.S.C.M.  A.  14.  .1.1  C.  MR  226  ( 196.1);  Green  I.  supra 
at  20-2.1. 

The  last  paragraph  in  the  discussion  is  based  on  Mil.  R.  Evid.  .101lc)(2)  and  United  States  i.  Webster,  I  M.J.  216  (C  M. A.  Id75). 

(e)  Decision  to  grant  immunity.  This  subsection  is  based  on  United  States  v.  Villines.  supra  Although  there  was  no  majority  opinion  in  that  case, 
each  judge  recognized  the  problem  of  the  need  to  immunize  defense  witnesses  under  some  circumstances,  and  each  suggested  different  possible 
solutions.  The  rule  addresses  these  concerns  and  provides  a  mechanism  to  deal  with  them.  Note  that  the  military  judge  is  not  empowered  to 
immunize  a  witness.  If  the  military  judge  finds  that  a  grant  of  immunity  is  essential  to  a  fair  trial,  the  milii.iry  judge  w  ill  abate  the  proceedings 
unless  immunity  is  granted  by  an  appropriate  convening  authority. 

Rule  705.  Pretrial  agreements 

Introduction.  This  rule  is  new.  The  code  does  not  address  pretrial  agreements,  and  MCM.  1969  (Rev.)  did  not  discuss  them.  Pretrial 
agreements  have  long  existed  and  been  sanctioned  in  courts-martial,  however.  See  United  Slates  v.  Allen.  8  L'.S.C.M. A.  504.  25  C.M.R.  8 
( 1957).  See  generally  Cny.  Pretrial  Agreements .  17  Fed.  Bar  J  49  ( '  '78).  The  rule  recognizes  the  utility  of  pretrial  agreements.  At  the  same  time 
the  rule,  coupled  with  the  requirement  for  judicial  inquiry  in  R  C  M  .  910.  is  intended  to  prevent  informal  agreements  and  protect  the  rights  of  the 
accused  and  the  interests  of  the  Government.  See  also  Santobello  r.  .\Vm  York.  404  C.S.  257  ( 1971 );  Fed.  R.  Crim.  P.  1 1(e):  ABA  Standards,  Pleas 
cf  Guilty  (1979). 

(a)  In  general.  This  subsection  is  based  on  United  States  v.  Allen,  supra.  Only  the  convening  authority  may  enter  a  pretrial  agreement  with  an 
accused.  See  United  States  v.  Caruth.  6  M.J.  184  (C  M. A.  1979);  United  States  v.  Johnson.  2  M.J.  541  (A. C.M.R.  1976);  United  States  v. 
Crawford.  46  C.M.R.  1007  (A. C.M.R.  1972).  See  also  United  States  K  Troglin.  21  L'.S.C.M. A.  181.  44  C.M.R.  217  (1972).  Pretrial 
agreements  have  long  been  subject  to  service  regulations.  See.  e.g..  A. F.M.  1 1 1- 1.  para.  4-8  (May  II,  1980);  JAGMAN  section  01 14  (June  II, 
1982).  Subsection  (a)  expressly  continues  such  authority.  The  discussion  is  based  on  Department  of  Defense  Directive  1155.1  (July  21 .  1981 ). 

(b)  Nature  cf  agreement.  This  subsection  recognizes  the  matters  contained  in  pretrial  agreements.  See  United  States  v.  Cook.  12  M.J.  448 
(C.M.A.  1982);  United  States  v.  Schaffer.  12  M.J.  425  (C.M.A.  1982);  United  States  v.  Brown.  12  M.J.  420  (CM. A.  1982);  United  States  v. 
Bertelson,  3  M.J.  1 14  (C.M.A.  1977);  United  States  v.  Allen,  supra.  As  to  prohibited  and  permitted  terms  and  conditions,  see  subsection  (c)  of 
this  rule.  The  discussion  under  subsection  (2)(C)  is  based  on  United  States  v.  Cook,  supra. 

(c)  Terms  and  conditions.  This  subsection  is  intended  to  ensure  that  certain  fundamental  rights  of  the  accused  cannot  be  bargained  away  while 
permitting  the  accused  substantial  latitude  to  enter  into  terms  or  conditions  as  long  as  the  accused  does  so  freely  and  voluntarily.  Subsection  ( I )( B) 
lists  certain  matters  which  cannot  be  bargained  away.  This  is  because  to  give  up  these  matters  would  leave  no  substantial  means  to  judicially  ensure 
that  the  accused's  plea  was  provident,  that  the  accused  entered  the  pretrial  agreement  <'oluntarily,  and  that  the  sentencing  proceedings  met 
acceptable  standards.  See  United  States  v.  Mills.  12  M.J.  I  (C.M.A.  1981);  United  States  v.  Green,  1  M.J.  453  (C.M.A.  1976);  United  States  v. 
Hollarui.  1  M.J.  58  (C.M.A.  1975);  United  States  v.  Care.  18  U.S.C.M.A.  535.  40  C.M.R.  247  (1969);  United  States  v.  Cummings.  17 
U.S. C.M.A.  376, 38  C.M.R.  174(1968);  United  States  v.  Allen,  supra.  The  discussion  under  subsection  (2)  is  based  on  United  States  v.  Holland, 
supra.  The  rule  is  not  intended  to  codify  Holland  to  the  extent  that  Holland  may  prevent  the  accused  from  giving  up  the  right  to  make  any  motions 
before  trial.  Cf.  United  Slates  v.  Schaffer,  supra.  Subsection  (I  )(A)  provides  that  any  term  or  condition,  even  if  not  otherwise  prohibited,  must  be 
agreed  to  by  the  accused  freely  and  voluntarily.  Cf  United  Stales  v.  Green,  supra:  United  States  v.  Care,  supra. 

Subsection  (2)  makes  clear  that  certain  terms  or  conditions  are  not  included  in  subsection!  1  )(B)  and  are  permissible  as  long  as  they  are  freely 
and  voluntarily  agreed  to  by  the  accused.  Since  the  accused  may  waive  many  matters  other  than  jurisdiction,  in  some  cases  by  failure  to  object  or 
raise  a  matter  (see  R.C.M.  905(e);  Mil.  R.  Evid.  103(a)),  or  by  a  plea  of  guilty  (.ree  R.C.M,  910(j)  and  Analysis),  there  is  no  reason  why  the 
accused  should  not  be  able  to  seek  a  more  favorable  agreement  by  agreeing  to  waive  such  matters  as  part  of  a  pretrial  agreement.  Indeed, 
authorization  for  such  terms  or  conditions,  coupled  with  the  requirement  that  they  be  included  In  the  written  agreement  (see  subsection  (d)(3)  of 
this  rule)  prevents  sub  rosa  agreements  concerning  such  matters  and  ensures  that  a  careful  judicial  inquiry  into,  and  record  of,  the  accused's 
understanding  of  such  matters  will  be  made.  The  matters  listed  in  subsection  (2)  have  been  judicially  sanctioned.  As  to  subsection  (2)(A).  see 
United  Stales  v.  Thomas,  6  M.J.  573  (A. C.M.R.  1978).  Cf.  United  States  v.  Bertelson,  supra.  Subsection  (2)(B)  is  based  on  United  Slates  v. 
Reynolds.  2  M.J.  887  (A. C.M.R.  1976);  United  Slates  v.  Tyson.  2  M.J.  583  (N. C.M.R.  1976).  See  also  United  Stales  v.  Chavez-Rey,  1  M.J.  34 
(C.M.A.  1975);  United  States  v.  Stoltz.  14  U.S.C.M.A,  461.  14  C.M.R.  241  (1964). 

Subsection  (2)(C)  is  based  on  United  Stales  v.  Callahan.  8  M.J.  804  (N, C.M.R.  1980);  United  Slates  v.  Brown.  4  M.J.  654  (A. C.M.R. 
1977).  Enforcement  of  a  restitution  clause  may  raise  problems  if  theaccu.sed.  despite  good  faith  efforts,  is  unable  to  comply.  See  United  Slates 
Brown,  supra. 

Subsection  (2)(D)  is  based  on  United  Stales  v.  Dawson.  10  M.J.  142  (C.M.A.  1982),  Although  the  post-trial  misconduct  provision  in 
Dawson  was  rejected,  a  majority  of  the  court  was  apparently  willing  to  permit  such  provisions  if  adequate  protections  against  arbitrary  revocation 
ofthe  agreement  are  provided.  Hov/evet.  see  United  States  v.  Connell.  11M.J.  I56(C.M.A.  1982)  in  which  a  post-trial  misconduct  provision  was 
held  unenforceable  without  detailed  analysis.  Subsection  (D)  provides  the  same  protections  as  revocation  of  a  suspended  sentence  require.  See 
R.C.M.  1 109  and  Analysis.  Given  such  protections,  there  is  no  reason  why  an  accused  who  has  bargained  for  sentence  relief  such  as  a  suspended 
sentence  should  enjoy  immunity  from  revocation  of  the  agreement  before  action  but  not  afterward .  Other  decisions  have  suggested  the  validity  of 
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post-trial  misconduct  provisions.  See  United  States  v.  Goode.  I  M.J.  3(C.M.A.  1975);  United  States  i.  Thomas,  supra:  United  States  v.  Trench,  5 
M.J.  655  (N.C.M.R.  1978).  Cf  United  States  v.  Lallande.  22  U.S.C.M.A.  170.  46C.M.R.  170  (1973). 

Subsection  (2)(E)  is  based  on  United  Slates  v.  Schaffer,  supra:  United  States  v.  Mills,  supra:  United  Slates  v.  Schmeltz,  I  M.J.  8  (C.M.A. 
1975).  Note  that  the  list  is  not  exhaustive.  The  right  to  enlisted  members  may  be  waived,  for  example. 

(d)  Procedure.  This  subsection  ensures  that  an  offer  to  plead  guilty  pursuant  to  a  pretrial  agreement  originates  with  the  accused,  and  that  the 
accused  freely  and  voluntarily  enters  a  pretrial  agreement.  At  the  same  time  it  recognizes  that  a  pretrial  agreement  is  the  product  of  negotiation  and 
discussion  on  both  sides,  each  of  which  is  free  to  refuse  to  enter  an  agreement  and  go  to  trial.  Subsection  ( 1 )  is  based  on  United  Slates  v.  Schaffer, 
supra.  This  subsection,  together  with  the  prohibition  against  terms  not  freely  and  voluntarily  agreed  to  by  the  accused  and  the  requirement  in 
R.C.M.  910  for  an  inquiry  into  the  agreement,  should  prevent  prosecutorial  pressure  or  improper  inducements  to  the  accused  to  plead  guilty  or  to 
waive  rights  against  the  accused’s  wish  or  interest.  See  United  Slates  v.  Schaffer,  supra  at  428-29. 

Subsection  (2)  provides  that  once  plea  discussions  are  initialed  by  the  defense  the  convening  authority  or  a  representative  may  negotiate  with 
the  defense.  This  recognizes  that  while  the  offer  must  originate  with  the  defense,  the  specific  provisions  in  an  agreement  may  be  the  product  of 
discussions  with  the  Government.  Schefffer  Mills,  and  Schmeltz  suggest  that  each  term  must  originate  with  the  defense.  R.C.M.  705  is  consistent 
with  this  insofar  as  it  requires  that  the  offer  to  plead  guilty  originate  with  the  accused  (subsection  (d)(  1 )).  that  the  written  proposal  be  prepared  by 
the  defense  (subsection  (d)(3)),  and  that  the  accused  enter  or  agree  to  each  term  freely  and  voluntarily  (subsection  (c)(  I )( A)).  It  is  of  no  legal 
consequence  whether  the  accused’s  counsel  or  someone  else  conceived  the  idea  for  a  specific  provision  as  long  as  the  accused,  after  thorough 
consultation  with  qualified  counsel,  can  freely  choose  whether  to  submit  a  proposed  agreement  and  what  it  will  contain.  See  United  Slates  v. 
Mum.  3  M.J.  1082  (A.C.M.R.  1977),  pet.  denied.  4  M.J.  198  (C.M.A.  1978). 

Subsection  (3)  ensures  that  all  understandings  be  included  in  the  agreement.  This  is  in  the  interest  of  both  parlies.  See  United  Slates  v.  Cooke. 
1 1  M.J.  257  (C.M.A.  1981);  United  States  v.  Lanzer.  3  M.J.  60  (C.M.A.  1977);  UnitedStates  v.  Co.t,  22  US  CM  A.  69.  46C.M.R.  69  ( 1972). 
The  last  sentence  is  based  on  United  Slates  v.  Green,  supra.  Note  that  the  rule  does  not  require  the  convening  authority  to  sign  the  agreement. 
Although  the  convening  authority  must  personally  approve  the  agreement,  (see  subsection  (a))  and  has  sole  discretion  whether  to  do  so  under 
subsection  (4),  (he  convening  authority  need  not  personally  sign  the  agreement.  In  some  circumstances,  it  may  not  be  practicable  or  even  possible 
to  physically  present  the  written  agreement  to  the  convening  authority  for  approval.  The  rule  allows  flexibility  in  this  regard.  The  staff  judge 
advocate,  trial  counsel,  or  other  person  authorized  by  the  convening  authority  to  sign  may  do  so  Authority  to  sign  may  be  granted  orally. 
Subsection  (3)  is  not  intended  to  preclude  oral  modifications  in  the  agreement  from  being  made  on  the  record  at  trial,  with  the  consent  of  the 
parties. 

Subsection  (5)  makes  clear  that  neither  party  is  bound  by  a  pretrial  agreement  until  performance  begins.  See  UnitedStates  v.  Kazena.  1 1  M.J. 
28  (C.M.A.  1981).  In  Shepardson  v.  Roberts.  14  M.J.  354  (C.M.A.  1983).  the  Court  stated  that  the  convening  authority  may  be  bound  by  a 
pretrial  agreement  before  entry  of  a  plea  of  guilty  if  the  accused  has  detrimentally  relied  on  the  agreement.  The  Court  indicated,  however,  that  not 
all  forms  of  reliance  by  the  accused  rise  to  the  level  of  detrimental  reliance  as  it  used  that  term.  Thus  the  Court  held  in  Shepardson  that  exclusion  of 
statements  allegedly  made  by  the  accused  as  a  result  of  the  agreement  (but  not  necessarily  pursuant  to  it)  was  an  adequate  remedy,  and  enforcement 
of  (he  agreement  was  not  required  when  the  convening  authority  withdrew  from  it  before  trial.  Similarly,  the  Court  opined  that  the  fact  that  an 
accused  made  arrangements  to  secure  employment  or  took  similar  actions  in  reliance  on  an  agreement  would  not  require  enforcement  of  a  pretrial 
agreement.  Subsection  (5)  is  consistent  with  this  approach,  but  uses  beginning  of  performance  by  the  accused  to  provide  a  clearer  point  at  which 
the  right  of  the  convening  authority  to  withdraw  terminates.  Note  that  the  beginning  of  performance  is  not  limited  to  entry  of  a  plea.  It  would  also 
include  testifying  in  a  companion  case,  providing  information  to  Government  agents,  or  other  actions  pursuant  to  the  terms  of  an  agreement. 

Note  that  the  accused  may  withdraw  from  a  pretrial  agreement  even  after  entering  a  guilty  plea  or  a  confessional  stipulation,  but,  once  the 
plea  is  accepted  or  the  stipulation  admitted,  could  not  withdraw  the  plea  or  the  stipulation  except  as  provided  under  R.C.M.  9l0(hlor8l  1(d).  The 
fact  that  the  accused  may  withdraw  at  any  time  affords  the  accused  an  additional  measure  of  protection  against  prosecutorial  abuse.  It  also  reflects 
the  fact  that  the  convening  authority  can  retrieve  any  relief  granted  the  accused.  See  Article  63;  United  States  v.  Cook,  supra. 

(e)  Nondisclosure  of  existence  of  agreement.  This  subsection  is  based  on  United  Stales  v.  Green,  supra:  United  Stales  v.  Wood.  23  U  .S. C.M.A. 
57.  48  C.M.R.  528  (1974).  See  also  R.C.M.  910(0;  Mil  R.  Evid.  410. 

Rule  706.  Inquiry  Into  the  mental  capacity  or  mental  reaponsibillty  of  the  accused 

This  rule  is  taken  from  paragraph  121  ofMCM,  1969(Rev.).  Minor  changes  were  made  in  order  to  conform  with  the  format  and  style  of  the 
Rules  for  Courts-Martial.  See  also  United  Stales  v.  Cortes-Crespo.  13  M.J.  420(1982);  United  States  v.  Frederick.  3  M.J.  2.30  (C.M.A.  1977); 
MilR.  Evid.  302  and  Analysis.  The  rule  is  generally  consistent  with  I8U  .S.C.  $  4244.  The  penultimate  paragraph  in  paragraph  121  is  deleted  as 
an  unnecessary  statement. 

Rule  707.  Speedy  trial 

Introduction.  This  rule  is  based  on  ABA  Standards.  Speedy  TriaUi9n}.  It  is  generally  similar  to  18U.S,C.  §  3161  et  seq.  It  differs  from  the 
latter  in  terms  of  specific  requirements  because  of  the  different  procedures  in  courts-martial  and  because  of  different  conditions  in  the  military. 

The  rule  is  intended  to  protect  the  speedy  trial  rights  under  the  sixth  amendment  and  Article  1 0  and  to  encourage  protection  of  command  and 
societal  interests  in  prompt  administration  of  justice.  See  generally  Barker  v.  Wingo.  407  U.S.  514  ( 1972);  United  States  v.  Walls.  9  M.J.  88 
(C.M.A.  1980).  The  rule  provides  substantial  guidance  for  assessing  speedy  trial  claims  while  retaining  reasonable  flexibility  to  avoid  rigid  and 
arbitrary  application.  Cf.  United  States  v.  Henderson.  I  M.J.  421.  427  (C.M.A.  1976)  (Fletcher.  C.J. .  dissenting). 

(a) /n  genera/.  This  subsection  is  based  on  ABA  5rnn</nrrJ.t.  .rupra  at  12-2.1,  12-2.2. C/  18U.SC,§  3161 .  The  ABA  Standards  set  no  time 
limit,  but  leave  (he  matter  open  depending  on  local  conditions.  The  basic  penod  from  arrest  or  summons  to  trial  under  18  U  .S. C.  §  3161  is  100 
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days.  120  days  was  selected  for  courts-martial  as  a  reasonable  outside  limit  given  the  wide  variety  of  locations  and  conditions  in  which  courts- 
martial  occur.  The  rule  applies  to  all  cases,  not  just  those  in  which  the  accused  is  in  pretrial  continement.  The  experience  with  the  90-day  rule 
under  United  States  V.  Burton,  21  U.S.C.M.A.  112,44C.M.R.  166(1971)led  to  the  conclusion  that  120  days,  coupled  with  greater  flexibility  in 
excludable  time  periods  under  subsection  (c),  is  an  appropriate  limit.  (See  the  Analysis  of  subsection  (d)  for  further  discussion  of  the  Burton  rule. ;. 

The  time  begins  to  run  from  notification  of  preferral  of  charges  or  the  imposition  of  restraint  under  R.C.M.  304.  If  the  accused  is  under 
restraint  such  as  correctional  custody  imposed  as  nonjudicial  punishment  the  time  does  not  begin  to  run  under  this  rule .  See  United  States  v.  Nash . 
5  M.J.  37  (C.M.A.  1978);  United  States  v.  Miller.  2  M.J.  77  (C.M.A.  1976);  United  States  i.  Reed.  2  M.J.  64  (C.M.A.  1976).  See  also  United 
States  V.  Schil/  I  M.J.  251  (C.M.A.  1976). 

The  discussion  is  based  on  United  States  v.  MacDonald, _ U.S _ _  102  S.  Ct.  1497  ( 1982);  United  States  v.  Marion.  404 

U.S.  307  (1971).  See  also  United  States  v.  Lovasco,  431  IJ.S.  783(1977).  Delay  before  restraint  or  notice  of  preferral  of  charges  could  raise  due 
process  issues.  See  id.:  United  States  v.  Rachels,  6  M.J.  232  (C.M.A.  1979).  See  generally  Pearson  and  Bowen,  Unrea.  onable  Pre-Preferral 
Delay.  10  A.F.  JAG  Rptr.  73  (June  1981). 

(b)  Accountability.  Subsection  (1)  is  based  on  United  States  v.  Manalo,  I  M.J.  452  (C.M.A.  1976). 

Subsection  (2)  is  based  on  ABA  Standards,  supra  at  §  12-2.2(b)and(c).  See  also  18U  .S.C.  §  3 16 1(d)  and  (e).  The  ABA  Standards  and  18 
U  .S.C.  §  3161  provide  that  when  charges  are  dismissed  on  motion  of  the  defendant — not  the  prosecution — the  Government  is  accountable  only 
from  the  time  charges  are  reinstituted.  Subsection  (b)  makes  no  such  distinction  as  to  the  movant  for  the  dismissal.  In  the  military,  charges  may  be 
dismissed  by  a  convening  authority  without  a  request  or  motion  by  either  party.  See  R.C.M.  40l(c)(  1 ).  To  try  to  identify  the  “source"  of  such 
action  by  a  convening  authority  would  be  extremely  difficult,  and  would  also  tend  to  inhibit  the  broad  authority  a  convening  authority  has  to 
dismiss  charges.  See  Article  34.  Cf.  Article  64. 

Subsection  (3)  is  based  on  ABA  Standards,  Speedy  Trial  WIS).  Cf.  18  U.S.C.  §  3161(c).  The  ABA  Standards  do  not  expressly  establish  a 
termination  point,  but  they  clearly  contemplate  commencement  of  trial  as  the  cut-off  point.  See  also  Article  10;  United  States  v.  Marell.  23 
U.S.C.M.A.  240.  49  C.M.R.  373  (1974). 

Subsection  (4)  is  based  on  ABA  Smmfardr,  supra  at  §  l2-2.2(a)l197S).  See  also  United  States  v.  Talavera,  8  M.J.  14  (C.M.A.  1979);  United 
States  v.  Johnson.  1  M.J.  101  (C.M.A.  1975);  United  States  v.  Marell.  supra:  United  States  v.  Mladjen.  19  U.S.C.M.A.  159.  41  C.M.R.  159 
(1969). 

Ic)  Exclusions.  This  subsection  is  taken  from  ABA  Standards,  supra  at  %  12-2.3  (1978)  with  modifications  to  conform  to  military  procedure  and 
terminology.  Only  subsection  <c)(4)  is  added,  although  it  is  implicit  in  §§  12-2. 3(a)  and  (c),  ABA  Standards,  supra.  The  list  of  exclusions 
generally  parallels  those  provided  in  18  U.S.C.  §  3161(h).  As  to  subsection  (I )(d),  see  Article  62(c).  For  a  comparison  of  the  exclusions  with 
deductible  periods  under  United  Stares  v.  Burton,  supra,  see  subsection  (d)  infra. 

(d)  Arrest  or  confinement.  This  subsection  is  based  on  Article  10;  ABA  Standards,  supra  at  §  12-4.2  (1978);  and  18  U.S.C.  §  3164  (Supp.  V 
1981).  The  discussion  notes  the  judicial  presumption  of  an  Article  10  violation  under  United  States  v.  Burton,  supra.  The  application  of  subsection 
(d)  should  preclude  triggering  the  90-day  presumption  in  most  cases.  Cf.  United  States  v.  Nash,  supra:  United  States  v.  Ledbetter,  2  M.J.  37 
(C.M.A.  1976).  However,  not  all  of  the  periods  of  exclusion  under  subsection  (c)  are  deductible  for  purposes  of  Burton  under  current  precedents. 
Unless  Burton  and  its  progeny  are  reexamined  (see  infra),  it  would  be  possible  to  have  a  Burton  violation  despite  compliance  with  this  subsection. 

Some  of  the  exclusions  in  subsection  (c)  have  been  held  to  be  deductible  in  determining  whether  the  Burton,  presumption  is  triggered,  (Note 
that  subsection  (c)(7)  does  not  apply  to  subsection  (d).  As  to  subsection  (c)(7)  see  United States  v.  Johnson,  1  M.J.  294.  296  n. 4  (C.M.A.  1976)). 
I^ods  which  are  deductible  for  Burton  purposes  include  those  described  in:  subsection  (1)(A)  (see  United  States  v.  Leonard.  3  M.J.  214 
(C.M.A,  \977);  United  States  V.  McClain,  I  M.J.  60(C.M.A.  1975));  subsection  (3)  (see  United  States  v.  Roman,  5  M.J,  385  (C.M.A.  1978); 
United  States  V.  Cole,  3  M.J.  220  (C.M.A.  1977);  United  States  v.  Driver.  23  U.S.C.M.A.  243. 49  C.M.R.  376(1974);  United  States  v.  Burton, 
supra:  but  cf.  United  Slates  V.  Wolzok,  1  M.J.  125  (C.M.A.  (975);  United  Slates  v.  Reitz.  22U.S.C.M.A.  584.48C.M.R.  178  (1974)  (defense 
acquiescence  in  trial  date  not  chargeable  as  defense  delay));  subsection  (4)  (see  United  Slates  v.  Herron.  4  M.J.  30  (C.M.A.  1977));  and 
subsection  (6)  (see  United  States  v.  Reed,  supra:  United  States  v.  Brooks,  23  U.S.C.M.A.  1. 48  C.M.R.  257(1974);  United  States  v.  O'Brien,  22 
U.S.C.M.A.  557.  48  C.M.R.  42  (1973);  but  see  United  States  v.  Keaton.  18  U.S.C.M.A.  500,  40  C.M.R.  212(1969)).  It  is  unclear  whether 
periods  under  subsection  (2)  are  deductible  for  Burton  purposes;  periods  of  delay  resulting  from  unavailability  of  a  military  judge  generally  are  not 
deductible.  See  United  States  v.  Wolzok.  supra.  The  periods  described  in  subsections  (5)  and  (8)  are  not  deductible  under  Burton  (but  see  United 
States  V.  Talavera,  supra  (Cook,  J. ))  but  they  may  be  grounds  for  overcoming  the  Burton  presumption  despite  pretrial  confinement  in  excess  of  90 
days.  See  United  Stales  V.  Talavera.  supra:  United  States  v.  Cole,  supra:  United  Stales  v.  Marshall,  22  U.S.C.M.A.  43 1,47  C.M.R.  409(1973). 
But  see  United  States  V.  Perry,  2  M.J.  II3(C.M.A,  1977);  United  States  v.  Henderson.  I  M.J.42I  (C.M.A.  (976);  United  Stales  v.  Dinkins,  1 
M.J.  185  (C.M.A.  1975).  As  to  subsection  ( I  )(c)  see  United  States  v.  Talavera.  supra:  see  also  United  States  v.  Cabatic.  7  M.J,  438,  439-40 
(C.M.A,  1979)  (Cook,  J.,  concurring  in  the  result). 
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The  Burton  rule  has  undergone  considerable  evolution  in  a  short  time.  Compare  United  States  v.  Talavera.  supra  with  United  Stales  v. 
Henderson,  supra.  The  rule  has  been  questioned  by  at  least  one  judge.  See  United  States  v.  Roman,  supra  at  389  (Fletcher.  C.J.,  concurring  in  the 
result);  United  States  v.  Henderson,  supra  at  427  (Fletcher.  C.J. ,  dissenting).  Subsection  (d).  together  with  the  speedy  trial  requirements  of  this 
rule  provides  a  basis  for  further  reexamination  of  the  Burton  presumption. 

The  last  paragraph  in  the  discussion  is  based  on  United  States  v.  Marshall  and  United  Slates  v.  Burton.  b<ith  supra.  See  also  United  States  v. 
Johnson,  1  M.J.  101  (C.M.A.  1975).  It  does  not  appear  that  a  dismissal  is  the  sole  remedy  for  a  violation  of  this  prong  of  Burton.  See  id. :  United 
Slates  v,  Terry,  2  M.J.  915  (A. C.M.R.),  pet.  denied.  2  M.J.  187  (C.M.A.  1976);  United  Stales  v.  Herrington.  2  M.J.  807  (A. C.M.R  ).  pet. 
denied.  5  M.J.  1109  (C.M.A.  1976). 
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{e)  Remedy.  This  subsection  is  based  on  ABA  Standards,  supra  at  §  12^.  I  (1978).  See  also  Article  10;  paragraphs  68/  and  2 1 ot  MC'M.  1969 
{Res.).  See  generally  Barker  Wingo.  supra:  United  States Rowsex,  I4M.J  151  (C.M.A.  i9X2)  IXl’SC”  S  62  provides  dismissal  as  a 
sanction  for  speedy  trial  violations,  but  permits  the  judge  todismtss  with  ih  without  prejudice.  TheAfiA  Standards,  supra,  piunt  out  that  dismissal 
without  prejudice  is  largely  meaningless  and  especially  inapposite  as  a  sanction  lor  speedy  trial  violations  Utsinissal  without  prejudice  merely 
creates  additional  delay  in  disposing  of  a  case  already  found  to  have  been  delayed  unreasonably.  Such  a  remedy  is  particularly  inappropriate  in 
courts-martial. 


CHAPTER  VIII.  TRIAL  PROCEDURE  GENERALLY 

Rule  801.  Military  Judgels  responsibility;  other  matters 

(a)  Responsibilities  cf  military  judge .  This  subsection  is  based  on  paragraphs  and  4(IM2|  and  the  hrsl  sentence  of  paragraph  51a  of  MCM. 
1969  (Rev. ).  It  is  intended  to  provide  the  military  judge  or  president  of  a  special  court  manial  without  a  military  judge  broad  authority  to  regulate 
the  conduct  of  couns-martial  within  the  framework  of  the  code  and  the  Manual,  and  to  establish  the  outlines  of  their  rcsponsibililies  Much  of  the 
discussion  is  also  derived  from  paragraphs  39b,  40b(2),  and  53g  of  MCM.  1969  iRev.  I  A  few  minor  changes  have  been  made  For  instance,  the 
military  judge,  not  the  president,  determines  the  uniform  to  be  worn,  and  the  military  judge  is  not  required  to  consult  w  ith  the  president,  nor  is  the 
president  of  a  special  court-martial  without  a  military  judge  required  to  consult  with  trial  counsel,  concerning  scheduling.  As  a  practical  matter, 
consultation  or  coordination  among  the  participants  concerning  scheduling  or  uniform  may  be  appropnate.  but  the  authonty  for  these  decisions 
should  rest  with  the  presiding  officer  of  the  court,  either  military  judge  or  president  of  a  special  coun-martial  without  a  military  judge,  w  ithout 
being  required  to  consult  with  others. 

(c)  Obtaining  evidence.  This  subsection  is  taken  from  paragraph  54b  of  the  MCM.  1 969  (Rev  ),  Some  of  the  language  in  paragraph  54b  has  been 
placed  in  the  discussion. 

(d)  Uncharged  offenses.  This  subsection  is  taken  from  paragraph  55a  of  MCM,  1969  (Rev  ).  The  discussion  is  designed  to  accomplish  the  same 
purpose  as  paragraph  55b  of  MCM,  1969  (Rev.),  although  the  language  is  no  longer  in  terms  which  could  be  construed  as  jurisdictional. 

(e)  Interlocutory  questions  and  questions  of  law.  This  subsection  is  similar  in  substance  lo  paragraph  57  of  MCM .  1 969  ( Rev. )  and  is  based  on 
Articles  51(b)  and  52(c). 

Subsections  (1)  and  (2)  are  based  on  Articles  51(b)  and  52(c).  The  provisions  (R  C  M  .  801(e)(  1)|C);  801(c)l2)(C))  permitting  a  military 
judge  or  president  of  a  special  court-martial  without  a  military  judge  to  change  a  ruling  previously  made  (Article  51(b))  have  been  modi  lied  lo 
preclude  changing  a  previously  granted  motion  for  finding  of  not  guilty.  United  Slates  v.  Hitchcock.  6  M.J.  188  (C.M.A.  1979),  Under  R. CM. 
916(k)  the  military  judge  does  not  rule  on  the  question  of  mental  responsibility  as  an  interlocutory  matter.  See  Analysis.  R.C.M.  9l6(k|.  Thus, 
there  are  no  lulings  by  the  military  judge  which  are  subject  to  objection  by  a  member. 

Subsection  (2)(D)  makes  clear  that  all  members  must  be  present  at  all  times  during  special  courts-martial  without  a  military  judge.  The 
president  of  a  special  court-martial  lacks  authority  to  conduct  the  equivaleni  o."  an  Article  39(a)  session .  Cf.  United  States  v.  Mans.  26  C.  M .  R.  835 
(C.G.B.R.  1958). 

Subsection  (3)  is  based  on  Articles  5 1  (b)  and  52(c)  and  is  derived  from  paragraph  57r.  d.f.  and  g  of  MCM ,  1 969  ( Rev. ).  Some  language  from 
paragraph  57 g  has  been  placed  in  the  discussion. 

Subsection  (4)  is  taken  from  paragraph  57g(l )  of  MCM,  1969  (Rev  ).  The  rule  recognizes,  however,  that  a  different  standard  of  proof  may 
apply  to  some  interlocutory  questions.  See,  e.g..  Mil.  R.  Evid.  314(e)(5).  The  assignments  of  the  burden  of  persuasion  are  determined  by  specific 
rules  or,  in  the  absence  of  a  rule,  by  the  source  of  the  motion.  This  represents  a  minor  change  from  the  language  in  paragraph  (tie  of  MCM.  1969 
(Rev.),  which  placed  the  burden  on  the  accused  for  most  questions.  This  assignment  was  rejected  by  the  Court  of  Military  Appeals  in  several 
cases,  see,  e.g..  United  States  v.  Graham.  22  U.S.C.M.A.  75.  46  C.M.R.  75  (1972).  Assignments  of  burdens  of  persuasion,  and,  where 
appropriate,  going  forward  are  made  in  specific  rules.  "Burden  of  persuasion"  is  used  instead  of  the  more  general  "burden  of  proof"  to 
distinguish  the  risk  of  nonpersuasion  once  an  issue  is  raised  from  the  burden  of  production  necessary  to  raise  it.  See  McCormicks  Handbook  tfthe 
Law  cf  Evidence  §  336  (E.  Cleary  ed,  1972).  For  example,  although  the  defense  may  have  the  burden  of  raising  an  issue  (eg.,  statute  of 
limitations)  once  it  has  done  so  the  prosecution  may  bear  the  burden  of  persuasion. 

The  discussion  under  subsection  (5)  describes  the  differences  between  interlocutory  questions  and  ultimate  questions,  and  questions  of  fact 
and  questions  of  law.  It  is  taken,  substantially,  from  paragraph  576  of  MCM.  1969  (Rev. ).  As  to  the  distinction  between  questions  of  fact  and 
questions  of  law,  see  United  States  v.  Carson.  15  L’.S.C.M.A.  407.  .35  C  M  R  379  (1965).  The  discussion  of  issues  which  involve  both 
interlocutory  questions  and  questions  determinative  of  guilt  is  based  on  United  States  v.  Bailey.  6  M  .J.  965  <N,C.M  R.  1979):  United  Stales  v. 
Jessie,  5  M.J.  573  (A. C.M.R. ).  pet.  denied.  5  M.J.  300  (1978)  It  is  similar  to  language  in  the  third  paragraph  of  paragraph  576  of  MCM.  1969 
(Rev.),  which  was  based  on  United  States  v.  Ornelas.  2  U.S  C  M.A.  %.  6  CM  R  96  (1952).  See  Analysl.s  (f  Contents.  Manual  for  Courts- 
Martial,  United  States.  1969,  Revised  Edition  DA  PAM  27-2.  lO-S  (July  1970)  That  example,  and  the  decision  in  United  Slates  v.  Ornelas. 
supra  were  questioned  in  United  Stales  v.  Laws.  II  M  J.  475  (C.M.A.  1981).  The  discussion  clarities  that  whenamilitaryoffense(i.e..  one  which 
requires  that  the  accused  be  a  "member  of  the  armed  forces,"  see  Articles  85.  86.  99:  see  also  Articles  88-91 ,  1 331  is  charged  and  the  defense 
contends  that  the  accused  is  not  a  member  of  the  armed  forces,  two  separate  questions  are  raised  by  that  contention,  first,  whether  the  accused  is 
subject  to  court-martial  jurisdiction  (ree  R.C.M.  202):  and.  second,  whether,  as  an  clement  of  the  offense,  the  accused  had  a  military  duty  which 
the  accused  violated  (e.g. ,  was  absent  from  the  armed  forces  or  a  unit  thereof  without  authority).  The  first  question  is  decided  by  the  military  judge 
by  a  preponderance  of  the  evidence.  The  second  question,  to  the  extent  it  involves  questions  of  lad.  must  be  decided  by  the  factfinder  applying  a 
reasonable  doubt  standard.  United  Slates  v.  Baitev.  supra.  .See  also  United  Stales  \  McGinms.  15  M  J  345  (C  M.A.  1983):  United  Slates  i 
Marsh,  15  M.J.  252  (CM.  A.  \9SJ):  United  Stales  vMeDonagh.  I4M  J  4I5(C  M  A  1983)  Thus,  it  would  be  possible,  in  acase  where  larceny 
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ind  desertion  are  charged,  for  the  military  judge  to  find  by  a  preponderance  of  the  evidence  that  the  accused  is  subject  to  military  jurisdiction  and 
for  the  members  to  convict  of  larceny  but  acquit  of  desertion  because  they  were  not  satisfied  beyond  reasonable  doubt  that  the  accused  was  a 

member  of  the  armed  forces. 

Ornelas  does  not  require  a  different  result.  The  holding  in  Ornelas  was  that  the  law  officer  (military  judge)  erred  in  failing  to  permit  the 
members  to  resolve  a  contested  issue  of  the  accused's  status  as  a  servicememberon  a  desertion  charge.  Language  in  the  opinion  to  the  effect  that 
the  “jurisdictional"  issue  should  have  been  submitted  to  the  members  is  attributable  to  language  in  paragraph  67e  of  MCM.  1 951.  which 
suggested  that  “defenses,”  including  “jurisdiction"  were  to  be  resolved  by  the  members.  Such  a  procedure  for  resolving  motions  to  dismiss  has 
been  abolished.  See  R.C.M.  905;  907;  916.  Thus,  the  procedure  implied  by  a  broad  reading  of  Ornelas  for  resolving  jurisdiction  is  not  required  by 
the  Manual.  See  generally  United  States  v.  Laws,  supra.  Cf.  United  States  e.  McDonagh.  supra.  On  the  other  hand,  when  military  status  is  an 
elementoftheoffense.  the  fact  of  such  military  status  must  be  resolved  by  the  factfinder.  Cf.  United  States  r.  McGinnis  anii  United  Slates  i  Marsh. 
both  supra. 

If)  Rulings  on  record.  This  subsection  is  based  on  paragraph  39c  of  MCM.  1969  (Rev.).  Paragraph  39c  did  not  include  a  reference  to  rulings  and 
instructions  by  the  president  of  a  special  court-martial  without  a  military  judge,  nor  was  specific  reference  to  them  made  elsewhere  in  the  Manual 
Since  such  rulings  and  instructions  are  subject  to  the  same  review  as  those  of  a  military  judge,  the  same  standard  should  apply  to  both  at  this  stage 
The  rule  is  based  on  Article  54.  The  discussion  refers  to  R.C.M.  808  and  1 103  to  indicate  what  must  be  recorded  at  trial .  Concerning  requirements 
foe  verbatim  records,  see  United  States  v.  Douglas,  I  M.J.  354  (CM.  A.  1976);  United  States  i.  Boxdale.  22  L'.S.C.M.  A.  414.  47  C  M  R  351 
(1973);  United  States  v.  Weber.  20  U.S.C.M.A.  82,  42  C.M.R.  274  (1970). 

(g)  Effect  of  fiiilure  to  raise  defenses  or  objections.  This  subsection  is  based  on  Fed.  R.  Crim  P.  12(f),  except  for  the  addition  of  the  term 
"motions”  to  make  clear  that  motions  may  be  covered  by  the  rule  and  changes  to  conform  to  military  terminology  and  procedure.  Such  waiver 
provisions  ate  more  specifically  implemented  as  to  many  matters  throughout  the  rules.  Several  examples  are  listed  in  the  discussion. 

Ruto  802.  ConfarancM 

Introduction.  This  rule  is  new.  It  is  based  on  Fed.  R.  Crim.  P.  17.1,  but  is  somewhat  broader  and  more  detailed  Fed.  R.  Crim.  P.  17.1 
apparently  authorizes,  by  its  dtle,  only  pretrial  conferences.  Conferences  other  than  pretrial  conferences  are  also  authorized  in  federal  practice. 
See  Fed.  R.  Crim.  P.  43(c)(3);  Cox  v.  United  States.  309  F.2d  614  (8th  Cir.  1%2).  R.C.M.  802  applies  to  all  conferences.  Nothing  in  this  rule  is 
intended  to  prohibit  the  military  judge  from  communicating,  even  ex  parte,  with  counsel  concerning  routine  and  undisputed  administrative 
matters  such  as  scheduling,  uniform,  and  travel  arrangements.  Such  authority  was  recognized  in  the  fourth  sentence  of  paragraph  39f  of  MCM. 
1969  (Rev  ). 

Like  Fed.  R.  Crim.  P.  17.1,  this  rule  provides  express  authority  for  what  is  already  common  practice  in  many  courts-martial,  and  regularizes 
the  procedure  for  them.  Ve4.  R.  Crim.  P.  17. 1  is  designed  to  be  used  in  unusual  cases,  such  as  complicated  trials.  Conferences  are  needed  more 
frequently  in  courts-martial,  because  in  many  instances  the  situs  of  the  trial  and  the  home  bases  of  the  military  judge,  counsel,  and  the  accused 
may  be  different.  Even  when  all  the  participants  are  located  at  the  same  base,  conferences  may  be  necessary.  See  ABA  Standards.  Discovery  and 
Procedure  Before  THal%  1 1-5.4(1978).  After  the  trial  has  begun,  there  is  often  a  need  to  discuss  matters  in  chambers.  Cf  Fed.  R.  Crim.  P.  43(c); 
United  Stales  v.  Gregorio.  497  F.2d  1253  (4th  Cir),  cert,  denied.  419  U.S.  1024  (1974). 

(a)  In  general.  This  subsection  is  taken  directly  from  the  first  sentence  of  Fed.  R.  Crim  P.  17  1.  with  modifications  to  accommodate  military 
terminology.  Subsection  (c)  provides  that  a  conference  may  not  proceed  over  the  objection  of  a  party  and  that,  in  effect,  matters  may  be  resolved  at 
a  conference  only  by  agreement  of  the  parties.  Thus,  the  military  judge  can  bring  the  parties  together  under  subsection  (a),  but  a  conference  could 
not  proceed  further  without  the  voluntary  participation  of  the  parties.  Nothing  in  this  rule  is  intended  to  prohibit  the  military  judge  from 
communicating  to  counsel ,  orally  or  in  writing,  matters  which  may  properly  be  the  subject  of  rules  of  court .  See  R.C.M.  1 08;  80 1 .  This  is  also  true 
under  the  federal  rule.  See  Committee  on  Pretrial  Procedure  of  the  Judicial  Conference  of  the  United  States.  Recommended  Procedures  in 
Criminanfials,  37  F.R.D.  95, 98  (1965);  C.  Wright,  Wright's  Federal  Practice  and  Procedure  ^  292  (1969).  Cf  United  Slates  v.  Westmoreland, 
41  F.R.D.  419  (S.D.  Ind.  1967). 

The  discussion  provides  some  examples  of  the  potential  uses  of  conferences.  As  noted,  issues  may  be  resolved  only  by  agreement  of  the 
parties;  they  may  not  be  litigated  or  decided  at  a  conference.  To  do  so  would  exceed,  and  hence  be  contrary  to.  the  authority  established  under 
Article  39(a).  The  prohibition  against  judicial  participation  in  plea  bargaining  is  based  on  United  States  v.  Caruth.  6  M.J.  184,  186  (C.M.A. 
1979).  Cf  UnitedStates  v.  Allen.  8  U.S.C.M.A.  504.  25  C.M.R.  8  (1957).  But  cf  ABA  Standards.  Pleas  of  Guilty  §  14-3.3(0  (1979), 

(b)  Matters  on  record.  This  subsection  is  based  on  the  second  sentence  in  Fed.  R.  Crim.  P.  17.1.  The  federal  rule  requirement  for  a  written 
memorandum  was  rejected  as  too  inflexible  and  unwieldy  for  military  practice.  The  interests  of  the  parties  can  be  adequately  protected  by  placing 
matters  on  the  record  orally.  If  any  party  fears  that  such  an  oral  statement  will  be  inadequate .  that  party  may  insist  on  reducing  agreed  upon  matters 
to  writing  as  part  of  its  consent.  In  any  event,  a  party  is  not  prohibited  from  raising  the  matters  again  at  trial.  See  subsection  (c)  below. 

The  waiver  provision  has  been  added  becau.se  the  conference  is  not  part  of  record  of  trial  under  Article  54  The  purpose  of  the  requirement  for 
inclusion  in  the  record  is  to  protect  the  patties,  and  therefore  it  may  be  waived.  United  States  v.  Stapleton.  600  F.2d  780  (9th  Cir.  1979). 

(c)  Rights  of  parties.  This  subsection  does  not  appear  in  the  federal  rule.  It  is  intended  to  ensure  that  conferences  do  not  become  a  substitute  for 
Article  39(a)  sessions.  In  this  respect  Fed.  R.  Crim.  P.  17,1  is  broader  than  R.C.M.  802,  since  the  federal  rule  apparently  includes  "conferences  " 
held  on  the  record  and  permits  the  parties  to  be  bound  by  matters  resolved  at  the  conference.  See  C.  Wright,  .supra  at  *■  292, 

(d)  Accused's  presence.  This  subsection  does  not  appear  in  Fed.  R.  Crim.  P  17.1.  The  silence  of  the  federal  rule  on  this  matter  has  been 
controversial.  See  Douglas,  J.,  dissenting  from  approval  of  Fed.  R.  Crim  P.  17.1  at  .39  FR  D  276,  278  (1966)  .See  al.so  8  J.  Moore.  Moore's 
Federal  Practice  11  17. 1 .02  [  I );  17. 1 .03  [3]  (1982  rev.  ed  );  Rezneck,  The  New  Federal  Rules  of  Criminal  Procedure.  54  Geo  L.  J  1 276, 
1294-99(1966);  A8A  Standards.  Discovery  and  Procedure  Before  Thiali  1 1 -5.4(a)  ( 1978).  The  presence  of  the  accused  is  not  necessary  in  most 
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cases  since  most  matters  dealt  with  at  conferences  will  not  be  substantive.  The  participation  of  the  defense  in  conferences,  and  whether  the 
accused  should  attend  are  matters  to  be  resolved  between  defense  counsel  and  the  accused 

Fed.  R.  Crim.  P.  43(c)(2)  authorizes  conferences  concerning  questions  of  law  to  be  held  without  the  presence  of  the  accused  The 
proceedings  described  in  Fed.  R.  Crim.  P.  43(c)(2)  are  analogous  to  those  described  in  Article  39(a)(2).  since  the  judge  may  make  rulings  at  a 
43(c)(2)  conference,  and  such  a  conference  is  "on  the  record."  Article  39(a)  expressly  gives  the  accused  the  right  to  be  present  a(  similar 
proceedings  in  courts-martial.  Because  of  this  inconsistency.  Fed.  R.  Crim.  P.  43(c)(2)  is  not  adopted,  (Questions  of  law  may  be  discussed  at  a 
conference  under  R.C.M.  802,  but  the  military  judge  may  not  decide  them  at  such  conferences. 

(e)  Admission.  This  subsection  is  taken  from  the  third  sentence  of  Fed.  R.  Crim.  P  17.1. 

(f)  Limitations.  This  subsection  is  based  on  the  last  sentence  in  Fed.  R  Crim.  P.  17.1,  with  the  addition  of  the  prohibition  against  conferences  in 
special  courts-martial  without  a  military  Judge. 

Rule  803.  Court-martial  aeaalona  without  members  under  Article  39(a) 

Article  39(a)  authorizes  the  military  judge  to  call  and  conduct  sessions  outside  the  presence  of  members.  The  discussion  contains  a  general 
description,  based  on  paragraph  53d(l )  of  MCM,  1969  (Rev  ),  of  the  lypes  of  matters  which  may  be  dealt  with  at  Article  39(a)  sessions.  The 
quoted  language  in  the  first  paragraph  of  the  discussion  is  found  in  the  legislative  history  of  Article  39(a).  See  S.  Rep,  No.  1601 . 90th  Cong..  2nd 
Sess.  9-10  (1968). 

The  rule  modifies  the  language  concerning  Article  39(a)  sessions  after  sentence  is  announced  The  former  provision  permitted  such  sessions 
only  "when  directed  by  the  appropriate  reviewing  authority."  Yet,  paragraph  806  and  e  of  MCM ,  1969  (Rev. )  implied  that  a  military  judge  could 
call  such  a  session  on  the  judge’s  own  motion.  R.C.M.  1 102  also  authorizes  such  action. 

The  first  two  paragraphs  of  the  discussion  are  based  on  the  second  and  third  paragraphs  of  paragraph  53d(  I )  of  MCM.  1969  (Rev  ),  except 
that  the  present  language  omits  "defenses”  from  the  matters  a  military  judge  may  hear  at  an  Article  39(a)  session.  Clearly  a  military  judge  does  not 
mle  on  the  merits  of  a  defense  at  an  Article  39(a)  session,  and  matters  collateral  to  a  defense  which  might  be  heard  at  an  Article  39(al  session  are 
adequately  described  elsewhere  in  the  discussion. 

As  to  the  third  paragraph  of  the  discussion,  see  Articles  35  and  39.  See  also  United  States  v.  Pergande,  49  C.M.R.  28  (AC. MR  1974), 

Rula  804.  Prasanca  of  tha  accusad  at  trial  procaadings 

Introduction.  Subsections  (a)  and  (b)  of  this  rule  are  very  similar  to  Fed.  R.  Crim.  P.  43(a)  and  (b).  Subsection  (c)  is  derived  from  paragraph 
60  of  MCM,  1969  (Rev,).  Fed.  R.  Crim.  P.  43(c)  was  not  adopted  since  it  is  not  compatible  with  military  practice,  as  it  concerns  corporate 
defendants,  misdemeanor  proceedings,  conferences  or  arguments  upon  questions  of  law,  and  sentence  reduction  proceedings.  Of  these,  only 
presence  of  the  accused  at  conferences  or  arguments  upon  questions  of  law  has  relation  to  military  procedure.  Article  39(b)  would  preclude 
absence  by  the  accused  from  arguments,  except  as  provided  in  subsection  (b).  Conferences  are  treated  in  R.C.M.  802. 

Other  differences  between  this  rule  and  Fed.  R.  Crim.  P.  43  and  paragraphs  1 1  and  60  of  the  MCM.  1969  (Rev.)  are  discussed  below. 

(a)  Presence  required.  Article  39  establishes  the  right  of  the  accused  to  be  present  at  all  trial  proceedings  and  Article  39(a)  sessions.  The  right  is 
grounded  in  the  due  process  clause  of  the  fifth  amendment  and  the  right  to  confrontation  clause  of  the  sixth  amendment  of  the  Constitution.  This 
subsection  is  basically  the  same  as  Fed.  R.  Crim.  P.  43(a)  with  modifications  in  language  to  conform  to  military  procedures. 

The  requirement  that  the  accused  be  present  is  not  jurisdictional.  While  proceeding  in  the  absence  of  the  accused,  without  the  express  or 
impliedconsentoftheaccused  will  normally  require  reversal,  the  harmless  error  rule  may  apply  in  some  instances.  See  United  States  v.  Walls.  577 
F.2d  690  (9th  Cir),  cert,  denied,  439  U.S.  893  ( 1978);  United  States  v.  Nelson.  570  F.2d  258  (8th  Cir.  1978):  United  States  e.  Taylor,  562  F.2d 
1345  (2d  Cir),  cert,  denied.  434  U.S.  853  (1977). 

(b)  Coruinued presence  not  required.  This  subsection  is  similar  to  Fed.  R.  Crim.  P.  43(b).  Aside  from  modifications  in  terminology,  two  minor 
substantive  changes  have  been  made.  First,  this  subsection  specifies  that  sentencing,  as  well  as  trial  on  the  merits,  may  take  place  when  the 
accused  is  absent  under  this  rale.  Such  a  construction  is  necessary  in  the  military  because  delaying  a  sentence  determination  increases  the  expense 
and  inconvenience  of  reassembling  the  court-martial  and  the  risk  that  such  reassembly  will  be  impossible.  Federal  courts  do  not  face  a  similar 
problem.  See  United  States  v.  Houghtaling.  2  U.S. C  M.  A.  230,  235.  8  C.M.R.  30,  35  (1953). 

The  second  change  substitutes  the  word  "arraignment"  for  "the  trial  has  commenced  ."  This  is  a  clearer  demarcation  of  the  point  after  which 
the  accused's  voluntary  absence  will  not  preclude  continuation  of  the  proceedings.  Since  there  are  several  priKedural  steps,  such  as  service  of 
charges,  which,  while  associated  with  the  trial  process,  do  not  involve  a  session,  the  arraignment  is  a  more  appropriate  point  of  reference.  This  is 
consistent  with  the  previous  military  rale. 

The  discussion  points  out  that,  although  not  explicitly  staled  in  this  subsection  (or  Fed.  P .  Crim.  P.  43(b)).  the  accused  may  expressly  waive 
the  right  to  be  present  at  trial.  Federal  courts  have  so  construed  Rule  43.  See  8  J  Moore.  Moore's  Federal  Practice.  S  43.02|2|  ( 1982  rev.  ed. ): 

[Rule  43]  does  not  refer  to  express  waiver  of  presence  on  the  pan  of  felony  defendants,  although  it  includes  such  a  provision  for 
misdemeanants.  This  omission  was  not  intended  to  negate  the  nghiof  felony  defendants  expressly  to  waive  presence  at  the  trial,  for  the 
Diaz  case  [Diaz  v.  United  States.  223  U.S.  442  ( 191 2)[  cited  as  authority  for  the  "voluntary  absence"  provision  itself  involcd  an  express 
waiver.  [Footnote  omitted  ! 

See  also  Snyder  v  Massachusetts.  291  U.S.  97.  106  ( 1934)  (dicta);  In  re  United  States.  597  F.2d  27  (2d  Cir.  1979);  United  States  v.  Jones.  514  F. 
2d  1331  (DC  Cir.  1975);  United  States  v.  Crutcher.  405  F.2d  239  (2d  Cir  1968).  cert  denied.  394  U.S.  908  ( 1 969);  Pear,!  on  i.  United  Stales.  325 
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F. 2d  625  (D  C.  Cir.  1963);  Cro.vv  v.  United  Stales.  325  F  2d  629  (D  C  Cir  1963).  Such  waiver  should  be  made  expressly  by  the  accused  in  open 
court.  Compare  Cross  v.  United  States,  supra,  with  Pearson  i  I  nited  Slates,  supra.  Federal  cases  also  establish  that  there  is  no  right  to  waive 
presence,  see.  e.g..  United  States  v.  Durham.  587  F.2d  799  (5th  Cir.  1979);  U  nited  States  v.  Pitzpatriek.  437  F.2d  19  (2d  Cir.  1970).  In/n  re  United 
States,  supra,  the  court  stated  that  there  is  a  duty  on  the  part  of  a  defendant  in  a  felony  trial  to  be  present.  597  F.2d  at  28. 

Military  eases  also  recognize  that  an  accused  may  expressly  waive  the  right  to  be  present.  United  States  v  Blair.  36  C.M.R.  750  (N.B.R. 
1965).  rev' don  other  grounds .  16US.C,MA.  257.  36C.MR.  413  ( 1966).  Seee.g..  United  States  v.  Hotly.  48  C.M.R.  990  (AFC.  MR.  1974). 
Cf.  United  States  v.  Cook.  20  U  S. C  M.  A.  504.  43  C..M  R.  .344  ( 1971 ).  Some  earlier  military  cases  indicated  that  accused's  counsel  could  waive 
the  accused's  right  to  be  present.  This  is  contrary  to  present  authoniy.  See  United  Slates  v.  Holly,  supra. 

Subsection  ( I )  is  similar  to  paragraph  1  Ic  of  MCM.  1969  (Rev  )  The  language  in  MCM,  1969  (Rev. )  which  indicated  that  an  absence  had  to 
be  unauthorized  has  been  omitted.  The  language  now  conforms  to  the  federal  rule  in  this  respect.  The  term  "unauthorized"  has  never  been  treated 
as  significant.  See  United  Stales  v.  Peebles.  3M.J.  177  (CM.  A.  1977).  As  the  discussion  notes  in  the  fourth  paragraph .  a  person  who  is  in  custody 
or  otherwise  subject  to  military  control  cannot,  while  in  such  a  status,  voluntarily  be  absent  from  trial  without  expressly  waiving  the  right  on  the 
record  and  receiving  the  permission  of  the  military  judge  to  be  absent  Cf.  United  States  v.  Crutcher,  supra.  This  appears  to  be  the  treatment  that 
the  tenn  "unauthorized "  was  designed  to  effect.  See  United  Slates  r.  Peebles,  supra  at  179  (C(X)k.  J. ). 

Trial  in  absentia,  when  an  accused  voluntanly  fails  to  appear  at  tnal  following  arraignment,  has  long  been  permitted  in  the  military.  United 
Stales  V  Houghtaling.  supra.  Authority  for  the  third  and  fourth  paragraphs  of  the  discussion  under  Voluntary  absence  is  found  in  United  Stales  v. 
Peebles,  supra.  United  States  v.  Cook,  supra  requires  that  the  voluntariness  of  an  absence  be  established  on  the  record  before  trial  in  absentia  may 
proceed.  Because  the  prosecution  will  be  the  party  moving  for  tnal  in  absentia,  the  discussion  notes  that  (he  prosecution  has  the  burden  to  prove 
voluntariness  as  well  as  absence.  The  example  of  an  inference  is  taken  from  Judge  Perry  s  separate  opinion  in  United  States  v.  Peebles,  supra. 
Compare  United  States  v.  Partlow.  428  F.2d  8 14  (2d  Cir  1970)  teith  Phillips  i.  United. States.  3.34  F  2d  589  (9th  Cir  1964).  cert,  denied,  379  L'.S 
1002  (1965). 

Subsection  (2)  is  the  same  as  Fed  R.  Cnm  P  43(b)(2)  except  for  changes  in  terminology  The  rule  and  much  of  the  discussion  are  based  on 
Illinois  V,  Allen.  397  L'.S.  337  ( 1970)  The  discussion  also  draws  heavily  on  ABA  Standards.  Special  Functions  if  the  Trial  Judge  S  6-3  8  and 
commentary  ( 1978).  With  respect  to  binding  an  accused,  see  United  States  i  Gentile.  I  M  J  69  (C  M  A.  1975).  See  also  United  States  i; 
Henderson.  11  L'.S.C  M.A.  556.  29  C  M  R  372  (1960) 

(c)  Appearance  and  security  (f  accused.  This  subsection  is  similar  to  paragraph  60  of  MCM.  1969  (Rev  ). 

In  subsection  ( 1 ).  the  last  sentence  represents  a  modification  of  previous  practice  by  making  the  accused  and  defense  counsel  primarily 
responsible  for  the  personal  appearance  of  the  accused  Because  of  difficulties  the  defense  may  face  in  meeting  these  responsibilities,  the  rule 
requires  the  commander  to  give  reasonable  assistance  to  the  defense  when  needed.  The  discussion  emphasizes  the  right  Isee  United  Slates  v.  West. 
12  L'.S  C  M.  A  670.  31  C.M.R,  256  ( 1962))  and  the  duty  (.see  United  Stales  v.  Gentile,  supra)  of  the  accused  to  appear  in  proper  military 
uniform. 

Subsection  (2)  reflects  the  changes  since  1969  in  rules  governing  pretrial  restraint  These  rules  are  now  found  in  the  sections  referred  to  by 
R.C.M.  804(c)(2),  Insofar  as  paragraph  60  of  MCM.  1969  (Rev.)  was  a  means  of  allocating  responsibility  for  maintaining  (as  opposed  to 
authorizing)  custody  over  an  accused  until  completion  of  trial,  and  insofar  as  this  allocation  is  not  mandated  by  other  rules  in  this  Manual,  the 
service  secretaries  are  authorized  to  prescribe  rules  to  accomplish  such  allocation. 

Subsection  (3)  is  taken  verbatim  from  paragraph  60  of  MCM.  1969  (Rev  ). 

Rul«  805.  Presence  of  military  judge,  members,  and  counsel 

(a)  Military  judge.  This  subsection  is  based  on  paragraph  39d  of  MCM.  1969  (Rev.) 

(b)  Members.  This  subsection  is  based  on  paragraphs  4lr  and  41d(  I )  and  (2)  and  the  first  sentence  of  the  second  paragraph  of  paragraph  62b  of 
MCM.  1969  (Rev. )  and  on  Article  29(c).  See  also  United  States  r  Colon.  6  M.J.  73  (CM  .4  1978). 

(c)  Counsel.  This  subsection  modifies  paragraphs  44<  and  46<  which  required  the  express  permission  of  the  convening  authonty  or  the  military 
judge  for  counsel  to  be  absent.  The  rule  now  states  only  the  minimum  requirement  to  prixieed  The  discussion  notes  that  pnxrecdings  ordinarily 
should  not  be  conducted  in  the  absence  of  any  defense  or  assistant  defense  counsel  unless  the  accused  consents  The  second  sentence  in  the 
discussion  is  based  on  Ungar  v.  Sarafiie,  376  L'.S.  575  (1964);  United  States  i.  .Morris.  2.3  L'..S,C.M.,A.  3)9.  49  C.M.R.  653  ( 1975);  United 
Stales  V.  Kinard.  21  U  S. C  M. A.  3(X).  45  C.M.R  74  (1972);  United  Stales  v  Hampton.  .50  C  M  R.  5.31  (N  C  M  R  ).  pel.  denied.  23 
L'.S. CM.  A.  663  (1975);  United  States  r.  Griffiths.  18  CM  R  3.54  (A.  B.R. ),  per  denied.  6  L  S  C  M  A  808,  19  C.M.R.  41 3  (1955)  See  also 

Morris  v.  Slappy.  _  L'.S.  _  .  33  Cr.  L  Rptr.  ,3013  (1983);  Dennis  i  United  States.  .340  L  S,  887  (19.50)  (statement  of 

Frankfurter.  J  );  United  States  i.  Batts.  .3  M  J.  440  (C  M.A.  1977);  17  AM  Jur.  2d  §§  .34-  37  (1964) 

(d)  Effect  cf  replacement  of  member  or  military  judge  This  subsection  is  based  on  .Article  29(bl,  (cl.  and  (d  I  and  on  paragraphs  39?  and  4  le  and/of 
MCM.  1969  (Rev. ).  MCM.  1969  (Rev.  I  also  provided  a  similar  procedure  when  a  member  of  a  court-martial  was  lem|sorarily  excused  from  the 
trial.  This  rules  does  not  authorize  such  a  procedure.  If  a  member  must  be  temporarily  absent,  a  continuance  should  be  granted  or  the  member 
should  be  permanently  excused  and  the  trial  prixecd  as  long  as  a  quorum  remains  Trial  may  not  priKced  w  ith  less  than  a  quorum  present  in  any 
event.  This  subsection  provides  a  means  to  priKeed  with  a  case  in  the  rare  circumstance  in  which  a  court-martial  is  reduced  below  a  quorum  after 
trial  on  the  merits  has  begun  and  a  mistrial  is  inappropriate. 
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Rule  806.  Public  trial 

Introduction.  This  rule  recognizes  and  codities  ihe  basic  principle  that,  with  limned  exceptions,  court-martial  proceedings  mil  tv  open  to 
the  public.  The  thrust  of  the  rule  is  similar  to  paragraph  5-fe  of  MCM.  1964  (Res  t,  hut  the  right  to  a  public  trial  is  uune  cleaily  espressed.  and 
exceptions  to  it  are  more  specifically  and  more  narrimly  drawn.  This  construction  is  necessary  in  light  ol  rcccni  decisions.  particiilaiK  I  tilled 
States  V.  Grunden.  2  M.J.  116  iC.M.A  I477| 

(a) /n  general.  This  subsection  reflects  the  holding  in  L  niled  States  i  Oninden.  supra,  ihal  the  accused  has  a  right  to  a  public  Inal  under  the  sisih 
amendment.  Seea/aoUni/edStufe.r  i.  flrrmn.  7  I'.S  C  M  A.  251 . 72C  M  R  41 1 1456):  (  ni/cd.Vn/n  1 1  /tmmerman.  I4('  M  R  XOhi  A  1  B  R 
1455). 

Although  the  sixth  amendment  right  to  a  public  trial  is  personal  to  the  accused  iMvOu/mcrrCo  ./in  i  /)i/'nii/»<r/< .  44H'  S  .l6Xil474ii. 
the  public  has  a  right  under  the  first  amendment  to  attend  criminal  trials.  Richmond  SeH  spapers.  Iiu  i  i  irginia.  44S  I  S  555  i  |4S(li  The 
applicability  of  these  cases  to  courts-martial  is  not  certain  icA  Greer  i  Spock,  424  I '.S  82S  ( 14761;  In  re  Olner.  .f.f  H’  S  257.  26  n  1 2  ( I44H|. 
but  see  United  States  c.  Czarnecki,  10  M.J.  57(lt  A.KC.M  R.  14K0)  (dicta)),  especially  in  view  ot  the  praclical  diflerences  between  ci\  ilian  courts 
and  courts-martial  ti  e.,  courts-martial  do  not  necessarily  sit  at  a  permanent  or  fixed  site:  they  may  sit  overseas,  or  at  sea.  and  ai  remote  or 
dangerous  locations).  Nevertheless,  the  rule  and  the  discussion  are  based  on  recognition  of  the  value  to  the  public  of  normally  having  courts- 
martial  open  to  the  public.  This  is  particularly  true  since  the  public  includes  members  of  the  military  community 

(b)  Control  of  spectators.  Neither  the  accused  nor  the  public  bas  an  absolute  right  to  a  public  trial.  This  subsection  recogni/es  the  power  of  a 
military  judge  to  regulate  attendance  at  courts-martial  to  strike  a  balance  between  the  requirement  for  a  public  trial  and  other  important  interests 

As  the  discussion  notes,  the  right  to  public  trial  may  be  violated  by  less  than  total  exclusion  of  the  public .  See  United  Slates  s  .  linns  n.  supra 
Whether  exclusion  of  a  segment  of  the  public  is  proper  depends  on  a  number  of  factors  including  the  breadth  of  the  exclusion,  the  reasons  for  it. 
and  the  interest  of  the  accused  as  well  as  the  spectators  involved  in  the  presence  of  Ihe  excluded  Individuals.  See  United  Suites  ex  re! .  Lalunore  i  , 
Sieic^.  561  F.2d  641  t7th  Cir.  1477),  cert,  denied.  4.54  T'.S  1076 1 1478):  United  States  e.v  rel.  Llosd  i:  Vincent.  521)  K2d  1272  (2d  Cir. ).  cert, 
denied.  42,5  L'.S.  437  ( 1475).  See  also  Stamicarhon  c.  .Amercian  Csanumid  Co..  506  F2d  552  (2d  Cir  1474) 

The  third  paragraph  in  the  discussion  of  Rule  805(b)  is  based  on  United  States  i.  Grunden.  supra. 

Judicial  authority  to  regulate  access  to  the  courtrixim  to  prevent  overcrowding,  disruption,  or  other  disturbances  is  clearly  established  and 
does  not  conflict  with  Ihe  right  to  a  public  trial.  See  Richmond  Newspapers.  Inc.  v.  Virginia,  supra  at  581  n.  18.  ().  Illinois  v.  .Allen.  547  L'.S,  557 
(1970).  In  addition,  there  is  substantial  authority  to  support  the  example  in  the  discussion  concerning  restricting  access  to  protect  certain 
witnesses.  See.  e.g..  United  States  v.  Eisner.  535  F.2d  487  (6lh  Cir).  cert,  denied.  429  L'.S.  919  ( 1476)  (proper  to  exclude  all  spectators  except 
press  to  avoid  embarrassment  of  extremely  timid  witness);  United  Stales  ex  rel.  Orlando  c.  Fay.  550  F.2d  967  (2d  Cir.  1465),  cert,  denied.  584 
U  S,  1008  (1966)  (proper  to  exclude  all  spectators  except  press  and  bar  to  avoid  intimidation  of  witnesses):  United  States  ev  rel.  Latimore  v. 
Sieiaff.  supra  (proper  to  exclude  all  spectators  except  press,  clergy,  and  others  with  specific  interest  in  presence  during  testimony  of  alleged  rape 
victim);  United  States  ex  rel.  Lloyd  v,  Vincent,  supra  (proper  to  exclude  spectators  in  order  to  preserve  confidentiality  of  undercover  agents' 
identity).  See  also  Gannett  Co..  Inc.  v.  DePasquale.  supra  at  401 -500  (Powell,  concurring);  United  States  i.  Brown,  supra:  United  States  r. 
Kohli.  172  F.2d  919  (3rd  Cir.  1949), 

Subsection  (b)  authorizes  closure  of  court-martial  proceedings  over  the  accused's  objection  only  when  otherw  ise  authorized  in  this  Manual . 
Effectively,  this  means  that  only  time  trial  proceedings  may  be  closed  without  the  consent  of  the  accused  is  when  classified  information  is  to  be 
introduced.  See  Mil.  R.  Evid  505(j).  Article  39(a)  sessions  may  also  be  closed  under  Mil  R  Evid.  5051  i);  5061  i):  and  41 2(c).  Some  federal  cases 
seem  to  suggest  that  criminal  proceedings  may  be  closed  for  other  purposes  .See.  e  g..  United  Slates  e.t  rel.  Lloyd  i.  Vincent,  supra.  Selective 
exclusion  of  certain  individuals  or  groups  for  good  cause,  under  the  first  clause  of  this  subsection,  is  a  more  appropriate  and  less  constitutionally 
questionable  method  for  dealing  with  the  problems  treated  in  such  cases. 

Court-martial  proceedings  may  be  closed  when  the  accused  docs  not  object  As  noted  m  the  discussion,  however,  such  closure  should  not 
automatically  be  granted  merely  because  the  defense  requests  or  acquiesces  m  it.  See  Richmond  Newspapers.  Inc.  i,  Virginia,  supra  See  also 
Gannett  Co..  Inc.  v.  DePasquale.  supra. 

With  respect  to  methods  of  dealing  with  the  effects  of  publicity  on  criminal  trials,  as  treated  in  the  discussion,  .see  Nebraska  Press 
As.siH  iation  i  Stuart.  427  L  .S.  5591  \  Sheppards.  .Maxwell.  584  I'  S  555  ( I9b(s):  Rideau  i.  Louisiana.  575  LLS.  725  ( l465):/n  i>i  v.  Dosed. 
.566U.S  71711461),  t'mre<J.S'iare.rr  Co/tev.  22  L'.S  C  M. A  5,54, 48 C  M  R  14(  1475), fy, Hey  i  Cu//mvav,  5 14 F2d  l84(,5thCir.  1475). rcri. 
denied.  425  U  S  411  { 1476).  See  also  AB.A  Standards.  Fair  Trial  and  Free  Press  part  111  ( 1472). 

ic)  Photographs  and  broadcasting  prohibited  This  subsection  is  based  on  Fed  R  Crim  P  55.  and  is  consistent  w  ith  paragraph  55('  of  MCM. 
1464  (Rev  1  and  practice  thereunder  See  C  Wnght.  Wright's  Trderal  Practice  and  Procedure  it  861  1 1464);  SB  J  Moore.  Moore's  Federal 
Practice  '  5502  1 1482  rev  cd  )  The  exception  which  authorizes  contemporaneous  transmission  of  the  proceedings  to  another  room  (e  g  ,  bv 
closed  circuit  television)  has  been  added  to  the  language  of  the  federal  rule.  Mans  military  courtrooms  have  limited  space,  and  such  methods  have 
been  used  to  accommodate  the  accused's  and  the  public's  interest  in  attendance  at  courts-martial,  as  in  the  case  of  ( 'niied  Stales  i  Garseood.  NMC 
81  1842  ( 1481 )  The  Working  Group  considered  the  constitutional  alternatives  identified  in  Chandler  i  Florida.  444  L  S  560  ( 1481 ),  but 
determined  lhal  Article  56  requires  adherence  to  the  federal  rule  except  to  the  extent  described  .As  to  the  matters  in  (he  discussion,  or  Ainsler  i 
United  States.  581  F  2d  57  (4th  Cir  1467) 

Rul*  807.  Oaths 

(a)  Oefinirion  This  rule  and  the  discussion  are  taken  from  paragraph  1 12ii  ot  MCM,  1464  iRcs  )  Set  ,i(m>  led  R  Cnm  P  54tci 

(b)  Oaths  in  courts-martial.  Subsection  ( 1 1  including  the  discussion  is  based  on  .Article  42  anil  is  haseil  on  paragr.iph  I  I  2h  and  i  ol  MCM.  1464 
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(Rev,  Subsection  (2)  is  taken  from  paragraph  I  MC'M,  1 969  tRev. ).  The  discussnm  is  taken  in  pan  trom  paragraph  I  I2ry  and  in  part  Irom 
paragraph  1 14  of  MCM.  1969  (Rev. ).  The  oath  for  questioning  members  has  been  combined  unh  the  oath  concerning  pertonnancc  of  duties  for 
administrative  convenience  and  to  impress  upon  the  members  the  signilicance  of  voir  dire  The  reference  in  paragraph  lUri  of  MCM.  1969 
(Rev.),  to  Article  135  has  been  deleted.  The  oaths  for  preferral  of  charges,  and  witnesses  at  .Article  32  mvesiigations  and  depositions  are  contained 
in  the  discussion  of  applicable  rules. 

Rule  808.  Record  of  trial 

The  primary  purpose  of  this  rule  is  to  highlight  for  participants  at  the  trial  stage  the  requirements  for  the  record  of  trial.  The  discussion  is 
based  on  paragraph  82o,  b.  and  h  of  MCM.  1969  (Rev. ).  See  aho  United  States  i*.  Etehenluuh.  1 1  M.J.  239  (C..M.  A.  1981);  United  States  i. 
McCuUah.  11  M.J.  234  (C  M.  A.  1981);  United  States  v.  Boxdale.  22  U.S.C.M.A.  414.  47  C  M  R.  351  (1973);  United  States  i.  Bielecki.  21 
Lf.S.C.M.  A.  450.  45  C.M.R.  224  (1972);  United  States  v.  DeWayne,  7  M.J,  755  ( A.C.M.R. ). /icr.  denied.  8  M.J.  25  ( 1979);  United  Stales  i. 
Hensley,  1  M.J.  740  (A.F.C.M.R. ).  pet.  denied.  8  M.J.  42  ( 1979);  United  States  v.  Pearson.  6  M.J.  953  (A.  C.M.R  I.  pet.  denied.  7  M  J  164 
( 1979).  The  preparation,  authentication,  and  disposition  of  records  of  trial  is  covered  in  Chapter  XI.  The  administrative  responsibility  of  trial 
counsel  to  prepare  the  record  is  codal.  Article  38(a),  See  also  R.C.M.  1 103(b) 

Rule  809.  Contempt  proceedings 

(3)  In  general.  This  subsection  restates  codal  authority.  The  discussion  is  based  on  paragraph  1 18oof  MCM.  1969(Rev  ).  The  language  of  Article 
48  applies  only  to  "direct”  contempts.  See  W.  Winthrop.  Military  Law  and  Precedents  301-302  (2d  cd.  1 920  reprint);  paragraph  10)  of  MC.M, 
1928;  paragraph  109of  MCM  (Army).  1949;  paragraph  ll8uofMCM.  1951;  paragraph  ll8aofMCM.  I969(Rev.l  The  definition  of  a  "direct" 
contempt  is  also  based  on  these  sources.  5eea/.«)8B  J.  Moore .  Moore’s  Federal  Practice*  42.0213]  ( 1982  rev.  ed);  18L.S.C  S  40] :  cf.  Fx  parte 
Savin.  131  L'.S.  267,  witnessed  by  the  court  and  other  direct  contempts  is  based  on  Cofikcv.  United  Slates.  267  U.S.  517  ( 1925),  and  is  important 
for  procedural  purposes.  See  subsection  (b)  below 

(b)  Method  of  disposition.  This  subsection  is  based  on  Fed.  R.  Crim.  P.  42.  By  its  terms.  Article  48  makes  punishable  contemptuous  behavior 
which,  while  not  directly  witnessed  by  the  court-martial,  disturbs  its  priKcedings  (e  g.,  a  disturbance  in  the  waiting  room)  As  Fed.  R.  Crim  P. 
42(b)  recognizes,  this  type  of  contempt  may  not  be  punished  summarily.  See  Johnson  v.  Mississippi .  403  U.S.  212  ( 1971 ):  CooUe  i;  United  Slates, 
supra.  Paragraph  1 18  of  MCM,  1969  (Rev  )  did  not  adequately  distinguish  these  types  of  contempt.  There  may  be  technical  and  practical 
problems  associated  with  proceeding  under  subsection  (b)(2)  but  the  power  to  do  so  appears  to  exist  under  Article  48. 

(e)  Procedure:  who  may  punish  for  contempt .  This  subsection  prescribes  different  procedures  for  punishment  for  contempt  when  members  are  or 
are  no(  present.  The  Working  Group  examined  the  possibility  of  vesting  contempt  power  solely  in  the  military  judge;  but  Article  48  provides  that 
"courtlsj-manial  "  may  punish  for  contempt.  When  members  are  present,  the  military  judge  is  not  the  court-martial  .  See  Article  16.  When  trial  by 
military  judge  alone  is  requested  and  approved,  the  military  judge  is  the  court-martial .  Under  Article  39(a)  the  military  judge  may  "call  the  court 
into  session  without  the  presence  of  the  members, "  and  the  military  judge  therefore  acts  as  the  court-martial  within  the  meaning  of  Articles  1 6  and 
48,  Since  Article  48  authonz.es  summary  punishment  for  contempt  committed  in  the  presence  of  the  court-martial  (see  Hearings  on  H.  R.  249S 
Before  a  Suheomm.  of  the  Hou.se  Comm,  on  Armed  Services.  81st  Cong..  Isl  Sess.  1060  ( 1949),  its  purpose  would  be  destroyed  by  requiring 
members  who  were  not  present  and  did  not  observe  the  behavior  to  decide  the  matter.  The  second  sentence  in  subsection  (c)(  I )  parallels  Fed.  R 
Crim.  P.  42(a). 

The  procedure  for  contempt  proceedings  before  members  has  been  simplified  to  the  extent  possible  consistent  with  the  requirement  for  the 
members  to  decide  the  issue.  The  procedure  for  a  preliminary  ruling  by  the  military  judge  to  decide  as  a  matter  of  law  that  no  contempt  has 
occurred  is  expressly  recognized  for  the  first  time.  See  Article  51(b).  The  requirement  for  a  two-thirds  vote  on  findings  and  punishment  is  based  on 
Article  52(a)(2)  and  (b)(3). 

(d)  Record:  review:  This  subsection  is  based  on  the  eighth  paragraph  of  paragraph  1 186  of  MCM.  1969  (Rev.)  concerning  the  record  and  post-trial 
action.  The  requirement  for  approval  and  execution  of  the  sentence  by  the  convening  authority  is  based  on  previous  practice.  See  W.  Winthrop. 
iupra  at  301-312;  paragraph  101  of  MCM.  1928;  paragraph  109  of  MCM  (Army),  1949  and  MCM(AF).  1949:  paragraph  llSofMCM,  1951. 
paragraph  1 186  of  MCM.  1969  (Rev).  This  requirement  also  reflects  the  need  of  the  command  to  control  its  assets.  The  last  sentence  is  also  based 
on  Hearings  on  H.  R.  249H  Before  a  Subcomm.  cf  the  House  Comm,  on  Armed  Services.  81st  Cong..  1st  Sess.  1060  (1949). 

(e)  Sentence  This  subsection  is  based  on  Article  57  and  paragraph  1 186  of  MCM,  1969  (Rev.)  It  clarifies  that  the  military  judge  may  delay 
announcement  of  a  sentence  to  permit  participation  of  the  contemnor  when  necessary,  f^ragraph  1 186  of  MCM.  1969  (Rev.)  was  ambiguous  in 
this  regard. 

(f)  Informing  person  held  in  contempt.  This  -ubsection  and  the  discussion  are  based  on  paragraph  1 186  of  MCM.  1969  (Rev.);  it  has  been 
modified  for  clarity. 

Rule  810.  Procedures  for  reheerings,  new  trials,  and  other  trials 

Introduction.  This  rule  is  based  on  Articles  63  and  73  It  concerns  only  the  priKedures  for  rehearings,  new  trials,  and  other  trials  Matters 
relating  to  ordering  rehearings  or  new  trials  are  covered  in  R  .C  M  1107  and  1210. 

(a)  In  general  This  subsection  is  based  on  paragraph  816  of  MCM.  1969  (Rev  ). 

(b)  Composition  This  subsection  is  based  on  Article  63(b)  and  the  seventh  paragraph  of  paragraph  92a  of  MCM.  1969  (Rev).  As  to  subsection 
(3).  tee  also  United  Slates  v  Staten.  21  U.S. C  M.  A  493.  45  C  M  R  267  (1972) 

(c)  Examination  of  record  if  former  proceedings.  This  subsection  is  based  on  paragraph  8li  of  MCM.  1969  (Rev  ). 
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(d)  /imi/unoM.s,  Subsection  ( 1 1  is  based  on  the  second  sentence  ot  Article  63  and  its  Iceislaiivc  hisuiry  See  H.  R  Rep  No  4‘M  .  Klsi 
Cong.,  Isl  Sess.  30  (1949)  and  paragraph  8  It/ of  MCM.  1969 (Rev. ).  Seealsn  I  'niWilSiuti'S  i.  HaH.  163  L  S.  662  ( 1 896 1;  I  'mteil Stales  i  (  iilver. 
22  L'.S.C.M.  A.  141 . 46  C.  MR,  141  ( 19731;  United  S/tites  v.  tlsehmann.  W  C.S  C.M  A.  64.  28  C,  VVH  2HH  1 1939i;  United  States  v  Jones.  10 
U.S.C.M.A.  532,  28  C.M,  R.  98  ( 1959);  United  States  v.  Dean.  7  l^S.C.M.  A.  72 1 . 23  CM.  R.  185  ( 1957 )  The  pro\  isuui  ( prohibiting  ad\  iving 
members  of  the  basis  of  the  sentence  limitation)  in  the  third  paragraph  of  paragraph  8  6/(1)  of  MCM.  1969  \  Rev. »  has  been  placed,  in  precau>r\ 
langauge.  in  the  discussion.  The  prohibition  was  based  on  United  States  v.  Esehmann.  supra.  Analxsis  afCatuents.  Mamtal  for  Cauris-Marna! . 
United  States.  1969.  Revised  edition.  DA  PAM  27-2  at  15-2  ( 1970).  The  rationale  of  Esehmann  is  suhieel  to  rcasv>nable  challenge  .See  ( 'nitetl 
States  V.  Gutierre:.  II  M.J.  122,  1 25  n. 3  (C.M. A.  1981 )  (Everett.  C.  J-.  concurring  in  the  result):  United  States  v.  Esehmann.  supra  at  67.  28 
C.M.R.  at  291  (Latimer.  J. .  concurring  in  the  result).  By  placing  an  admonition  against  such  instructions  in  the  discussion,  rather  than  a 
prohibition  in  the  rule,  users  are  alerted  to  current  decisional  requiremcni.s  while  the  issue  is  left  open  to  future  judicial  development 

Subsection  (2)  is  based  on  the  last  sentence  of  Article  63.  as  amended.  Military  Justice  Act  of  1 983.  Pub.  1-.  No  98  209.  $  5(d)(2)(C).  97 
Stat.  1393  (1983) 

(e)  Definition.  This  definition  is  taken  from  paragraph  86/(2)  of  MCM.  1969  (Rev.).  See  aisft  paragraph  92h  of  MCM.  1969  (Rev,  i. 

Rule  81 1 .  Stipulations 

(a)  In  f^eneral.  This  subsection  restates  the  first  sentence  of  paragraph  54/i  I )  of  MCM.  1969  (Rev  ), 

ih)  Authoritv  to  reject.  This  subsection  affirms  the  authority  of  the  military  judge  to  decline  to  accept  a  stipulation,  as  an  c.\ercise  i>l  discretion  and 
in  the  interest  of  justice.  This  authonty  was  implicit  in  paragraph  54/1 1 )  of  MCM.  1969  (Rev. )  which  suggested  that  stipulations  should  not  he 
accepted  in  certain  circumstances.  These  examples  arc  now  included  m  the  discussion.  Sec  also  United  States  i.  Cambridge .  3  C  .S.C  M  A.  377. 
12  C  M  R.  133  (1953);  United  States  v.  Field.  27  C  M  R  863  (N.B.R.  1958). 

(c)  Requirements.  This  subsection  makes  clear  that  a  stipulation  can  be  received  only  with  the  consent  of  the  parties.  This  consent  must  be 
manifested  in  some  manner  before  the  military  judge  may  receive  the  stipulation,  although  the  rule  does  not  specify  any  particular  form  for  the 
manifestation,  as  this  rests  within  the  discretion  of  the  trial  judge.  United  States  v.  Canihridj^e.  supra.  Although  it  is  m'rmally  preferable  toi>btain 
it,  the  express  consent  of  the  accused  on  the  record  is  not  always  necessary  for  admission  of  a  stipulation.  In  the  absence  of  circumstances 
indicating  lack  of  consent  by  the  accused  {.seee.g..  United  States  \  William.:.  30  C.M.R,  650  (N.B.R.  I960)),  the  defense  counsel's  concurrence 
mihe  stipulation  will  bind  the  accused,  United  States  v.  Cambridge,  supra.  If  there  is  any  doubt,  the  accused  should  bcpersonallv  questioned.  See 
United  States  v.  Barheau.  9  M  T.  569  (A  .F.C  .M  .R.  1980). 

The  last  three  paragraphs  of  the  discussion  deal  with  stipulations  "which  practically  amount  to  a  confession,"  Paragraph  54/i  1 1  of  MCM. 
1969  (Rev,),  slated  that  such  a  confession  "should  not  be  received  in  evidence."  Dc.spiic  this  admonition,  such  stipulations  were  vKcasiomdiv 
received  in  order  to  allow  the  defense  to  avoid  waiving  certain  issues  by  pleading  guilty  while  sav  ing  the  panics  the  time  and  expense  of  a  t  ub  trial 
when  the  accused  s  guilt,  as  a  practical  if  not  legal  matter,  was  conceded.  See.  e.g..  United  States  v.  Rempe.  49  C.M.R.  367  ( A.FC  M  R  1974), 
The  Court  of  Military  Appeals  has  approved  this  procedure,  but  only  if  an  inquiry  of  the  son  described  in  the  dl.scussion  Is  conducted.  United 
States  v.  Bertelson.  3  M.J.  314  (C.M.  A.  1977).  The  definition  of  astipulation  which  practically  amounts  to  a  confession  in  the  discussion  is  based 
on  Bertelson.  along  with  United  Stales  v.  Schefifer,  12  M.J.  425.  427-28  nn.  4.  6  (C.M.  A.  1982);  United  States  v,  Reaiiun.  7  M  J.  490  if'.M  A 
1979):  Unded  States  v.  Aiello.  7  M.J.  99  (C.M.  A.  1979);  and  United  States  v.  Long.  3  M.J.  400  (C.M.  A.  1977).  These  cases  indicate  that  a 
stipulation  praciicai«y  amounts  to  a  confession  when  it  amounts  to  a  "de  facto"  plea  of  guilty,  rather  than  simply  one  which  makes  out  a  pnma 
facie  ca.se  The  example  in  the  discussion  i.s  taken  from  United  States  v.  Lon.',  supra. 

(d)  Withdrawal.  This  subsection  is  taken,  substantially  verbatim,  from  paragraph  54^  1 )  of  MCM.  1969  (Rev. ).  and  restates  current  lavs.  .SVc  also 
United  States  V.  Daniels.  11  U.S.C.M.A.  52.  28  C.M.R.  276  (1959). 

le)  Effect  (f  stipulations.  This  subsection  modifies  previous  Manual  rules  in  two  respects.  First,  it  stales  that  a  stipulation  of  fact  is  binding  on  the 
court-martial.  This  is  consistent  with  federal  practice,  see  e.g..  Jackson  v.  United  States.  3.30  F.2d  679  (8ih  Cir).  cert,  denied.  379  IS  855 
( 1964).  as  well  as  the  prevailing  view  in  the  vast  majority  of  stales.  SeeAi.  Wigmore.  Wigmore  on  Evidence  2590  (3d  cd.  1940);  73  Am  Jur  2d. 
Stipulations.  ^  8  (1974);  83  C.J.S.  Stipulations.  §§  12-13  (1953).  See  also  H  Hackfield  &  Co.  w  United  States.  197  IS  442  ( 1905)  Paragraph 
1 546  of  MCM.  1951.  contained  the  following  provision:  "The  court  is  not  bound  by  a  stipulation  even  if  received.  For  instance  its  own  mquirv 
may  convince  the  court  that  the  stipulated  fact  is  not  true."  The  provision  was  drawn  verbatim  from  paragraph  14()6of  Mf'.M  i  Ann  v ».  1949.  and  ol 
MCM(  AF).  1949  and  can  be  traced  to  paragraph  1 266  of  MCM.  1928.  The  Court  of  Military  Appeals  questioned  the  validity  ol  this  prov  ismn  in 
United  States  i.  Oerlach.  16  L'.S.C.M. A.  383,  37  C.M.R.  3  (1966),  hut  did  not  have  to  resolve  whether  the  court  martial  was  bound  b\  a 
stipulaimr  of  fact,  since  it  held  that  the  parties  were  The  above  quoted  language  was  omitted  from  MCM.  1969  (Rev  )  The  analysis  to  the  Manual 
does  not  explain  why  See  Analysis  tf  Contents.  Manual  for  Courts-Martial.  1969.  Revised  Edition.  DA  P.NM  27-2  at  27  49  i  )97l))  Despite  this 
»>missi()n.  some  courts-martial  have  apparently  continued  to  apply  the  earlier  rule.  See  Militarv  Criminal  Law.  I  udent r  I), A  P.AM  27  22 .  \f  P 
til  Ha!  paragraph  6'-2  ( 1975),  There  is  no  reason  not  to  follow  federal  practice  on  this  matter.  If  the  couri-martial's  ‘own  inquirv  '  indicates  that 
the  stipulated  facts  may  not  be  true,  the  parties  should  be  afforded  the  opportunity  to  withdraw  from  the  stipulation  and  to  prc'cm  cv  idencc  on  the 
matter  m  question 

The  scccmd  change  is  in  the  treatment  of  stipulationsof  a  dcKunicnts contents .  MCM.  1969 1  Rev  i.  applied  the  same  "observanons  it  made 
concerning  stipulations  of  facts  to  stipulations  of  documents’  contents  thus  implying  that  by  stipulating  to  a  documents  contents,  the  parties 
agreed  that  the  contents  are  true.  This  may  have  been  due  to  the  treatment  of  admissions  concerning  documents'  etnitents  as  a  matter  ot  civ  d 
procedure  m  Fedcial  courts,  ree  Fed  R.  Ctv,  P.  36  ( 1948)  (since  replaced  by  Fed.  R  Civ.  P.  .'6  ( 1970));  see  also  Wigmort .  \iipia.  ^  2596,  and  the 
fact  that  stipulations  of  a  diKument's  contents,  like  stipulations  of  fact,  arc  handed  to  the  members  <4  the  court  3'et.  u  is  *.le.n  that  the  parties  mav 
stipulate  that  a  diKument  contains  certain  text  or  other  information,  or  that  a  given  diKumcnt  is  genuine,  w  iihout  necessarilv  agreeing  that  the  tevi 
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or  other  information  in  the  document  is  true.  In  this  sense,  a  stipulation  as  to  a  diK'ument's  contents  is  like  a  stipulation  ot  expected  tesliiiions  .  and 
the  mie  so  treats  it. 

Othersvise,  this  subsection  essentially  restates  paragraph  54/(1)  and  (J)  of  MCM.  l^bV  iRev  )  See  also  I'niieil  Staler  i  Beniieii.  IK 
U.S.C.M.A.  96,  39C.M.R.  96  ( 1969)  and  United  Slates  v.  Gerlach.  supra  for  further  discussion  of  the  effects  ol  stipulations.  It  the  parties  tail  to 
object  to  inadmissible  matters  in  a  stipulation,  this  will  normally  constitute  a  waiver  of  such  objection  Mil  R  Kvid  Kl.f  Cf.  United  States  i 
Schell.  18  U.S.C.M.A.  410,  40  C.M.R.  122  (1969).  See  also  Wigmore.  supra  at  ii  2.592 

(f)  Procedure.  This  subsection  is  based  on  tl  second  paragraph  in  paragraph  SAfi2)  of  MCM.  1969  iRev  i 

Rule  812,  Joint  and  common  trials 

This  rule  is  taken  from  paragraph  53c  of  MCM,  1969  (Rev  ), The  rule  itself  substantially  repeats  the  hrst  sentence  in  paragraph  53i  The 
discussion  refers  to  other  rules  dealing  with  joint  o''  common  trials,  and  includes  the  examples  discussed  in  paragraph  53i  of  MCM .  1 969  ( Rev  i  It 
also  incorporates  a  statement  on  stipulations  which  appeared  at  paragraph  54/3)  of  MCM.  1969  (Rev  ).  and  a  statement  concerning  severances 
from  paragraph  616  of  MCM,  1969  (Rev,).  The  rule  does  not  change  current  law. 

Rule  813.  Announcing  personnel  of  the  court-martial  and  accused 

This  rule  is  based  on  paragraph  61c  of  MCM.  1969  (Rev. )  and  is  placed  in  chapter  8  since  the  reijuirement  for  announcing  the  presence  or 
absence  of  parties  usually  recurs  several  times  during  the  trial.  The  rule  has  been  rephrased  to  acknowledge  the  responsibility  ol  the  military  ludge 
to  ensure  that  the  matters  covered  are  reflected  in  the  record,  ftiragraph  61c  of  MCM.  1969  (Rev  l  required  the  trial  counsel  to  make  these 
announcements.  This  rule  leaves  to  the  discretion  of  the  military  judge  who  will  make  the  announcements  The  importance  of  requiring  such 
aimouncements  to  be  made  on  the  record  is  emphasized  in  United  States  v  Nichelson.  18  U  S  C  M. A  69.  39  C  M  R  69  i  I968i 

CHAPTER  IX.  TRIAL  PROCEDURE  THROUGH  FINDINGS 

Rule  901.  Opening  session 

Introduction.  R.C.M.  901  through  903  set  out  in  chronological  order  the  procedures  lobe  followed  before  arraignmeni  The  order  need  noi 
be  followed  rigidly. 

(a)  Call  to  order.  This  subsection  is  based  on  the  tirsi  sentence  in  paragraph  61/)  of  MCM.  1969  (Rev  ).  The  purpose  of  the  subsection  is  to 
establish  a  definite  point  to  indicate  when  a  court-martial  is  in  session.  The  first  paragraph  in  the  discussion  is  taken  from  paragraph  6lo  of  MCM. 
1%9  (Rev, ).  but  the  present  provision  has  been  expanded  to  include  comparing  the  record  of  the  referral  on  the  charge  sheet  w  ilh  the  convening 
orders  to  ensure  that  they  are  consistent.  The  other  matters  in  paragraphs  6/<z  and  h  of  MCM.  1969  (Rev, ).  are  omitted  here  as  unnecessary 

The  second  paragraph  in  the  discussion  is  based  on  paragraph  58e  of  MCM.  1969  (Rev.)  and  serves  as  a  reminder  of  the  Article  35 
requirements.  See  United  States  v  Pergande.  49  C.M.R.  28  (A. C.M.R.  1974),  The  failure  to  object  is  normally  a  waiver  of  the  statutory  right 
United  States  v.  Lumbus.  48C.M.R.613(A.C.M.R  1974).  Because  of  the  importance  of  the  right,  however,  the  military  judge  should  secure  an 
affirmative  waiver.  See  United  States  v.  Pena,  I  U.S.C  M.A  438,  4  C.M.R.  30  (1952).  United  Slates  v.  Pergande.  supra 

ib)  Announcement  parties .  This  subsection  is  based  on  paragraph  61r  of  MCM.  1969  (Rev).  Requinng  an  announcement  is  intended  to  guard 
against  inadvertently  proceeding  in  the  absence  of  necessary  personnel  and  to  ensure  that  the  record  reflects  the  presence  of  required  personnel 
Failure  to  make  the  announcement  is  not  error  if  it  otherwi.se  appears  that  no  essential  personnel  were  absent 

(c)  Swearing  reporter  and  interpreter.  This  siib.section  and  its  discussion  are  taken  directly  from  paragraph  6lf/  of  MCM,  1969  (Rev  ) 

(d)  Counsel.  This  subsection,  except  for  .subsections  (4)(  A)  and  (D),  is  basedonparagraphsble  and/of  .MCM.  1969  (Rev  f  The  qualifications  ol 
counsel  and  matters  which  disqualify  counsel  are  treated  at  R.C.M.  502(d)  and  arc  not  repeated  here  The  subsection  makes  clear  that  at  trial  the 
military  Judge  is  responsible  for  determining  whether  counsel  is  disqualified.  Soriano  v.  Hosken.  9  M  J.  221  IC  M  A  1980).  and  for  seeing  that 
appropriate  action  is  taken.  Of  course,  if  a  detailed  counsel  is  disqualified  the  responsibility  w  ill  fall  upon  the  convening  authority  to  rectify  the 
problem.  The  discussion  points  out  that  defects  in  the  qualifications  of  counsel  arc  not  junsdicational.  Wright  v  United  Slates.  2  M  J  9  iC  M  A 
1976).  Subsection  (4)(A)  has  been  added  to  conform  to  the  requirements  of  United  States  v  Donohew.  18  U.S.C  M  A  149,  39  C  M  R  149 
(1969).  Cf.  Fed.  R.  Crim.  P.  5(c).  Subsection  (4))D|  is  based  on  Fed  R.  Cnm.  P  44(c)  and  United  Slates  v  Breese.  1 1  M  J  17  IC  M  A  1981 1 
See  also  United  States  v,  Davis.  3  M.J.  430  (C.M.  A.  1977);  United  States  v.  Blakev.  I  M.J.  247  (CM.  A.  1976);  l.’niied  States  v  Evans.  1  M  J 
206  (C.M.A.  1975). 


••l 


(e)  Presence  of  members  This  subsection  is  new.  Its  purpose  is  to  eliminate  unnecessary  attendance  by  members  Accord  Article  39ial 


Rul*  902.  OIsquallficatlon  of  military  judge 

Introduction.  This  rule  is  bused  on  28  U  S.C  §  455.  which  is  itself  based  on  Canon  III  of  the  .ABA  Code  (f  Judicial  Conduct,  and  on 
paragraph  62  of  MCM,  1969  (Rev  I. 

The  procedures  presenbed  by  28  U.S.C  S  144  were  niX  adopted  That  statute  provides  that  whenever  a  party  "files  a  timely  and  sulhcienl 
affidavit  that  the  judge  before  whom  the  matter  is  pending  has  a  personal  biasor  prejudice  either  against  him  or  in  favor  of  any  adverse  party  ,  such 
judge  shall  proceed  no  further  therein  '  This  section  docs  not  establish  a  different  test  from  28  U  S  C  k  455  for  disqualification  tor  prejudice  or 
■•ias  Instead.  28  U  S  C.  S  144  provides  a  priKedural  mechanism  by  which  the  disqualification  determination  may  be  made  Cniied  Stales  i 
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Sibla.  624  F  2d  S64  (9th  Cir  1980):  iee  also  Parrish  i  BiuirJ of  t  ommi  wamers  n!  Alabama  Stair  Bar.  524  F  2d  98  1 5th  C'lr  1975 1  ten  hams,  rcrt 
denied.  425  U  S  944  (19761 

This  procedure  is  not  practicable  for  courts  martial  because  of  ihe  differcnl  structure  o(  the  militars  (udiciars  and  the  limited  number  of 
military  judges 

(a)  fn  genera/  This  subsection  IS,  except  for  changes  in  terminologs,  identical  to  28  I'  S  C  5  455(al  .See  a/io  paragraph  62/i  1 5 1  of  MCM.  1969 
(Rev  );  United  Slates  v.  Conies.  4  M  J  527  (C  M  A  19781,  United  Stales  i  Head.  2  .VI  J  151  (C  M  A  I977| 

(b)  Specific  grounds  The  stem  and  subsection  ( 1 1  are,  vtiih  changes  in  lemiinologv.  identical  to  the  stem  and  subsection  ( I )  of  28  CSC 
§  455(b).  See  afro  paragraph  62^15)  of  MCM,  1%9  (Res  I.  Note  that  any  interest  or  bias  to  be  disqualifying  must  be  personal,  not  judicial,  in 
nature.  Berger  v  United  States.  255  C  S  22(1921 ),  Atthin  ar  \  United  States.  581  F  2d  755  (9ih  Cir  1978).  cert,  denied.  440  C.S  907  (19791; 
United  Stales  v.  Lessis.  6  M.J.  43  (CM. A  1978);  United  Slates  i  Clranee.  2  M  J  846(A  C  M  R  1976);  United  Stales  i  Siessuri.  2  .M  J  425 
(A.C.M.R.  1975).  See  also  United  States  i.  Lynch.  15  M  I  .594.  ,598  n  5  (C  VI  A  1982)  (Everett,  C  J  .  concurring). 

Subsection  (2)  is  based  on  paragraphs  62/15),  (6),  and  ( 1 1 1  of  MCM.  iRcsi.t.  See  United  States  \  Gtiodman.  5M.J.  I  (C.M.A.  1977). 
These  grounds  are  analogous  to  the  disqualifying  activities  in  28  CSC  !)  45.5(bi(2) 

Subsection  (3)  is  based  on  paragraphs  62/13),  (4).  (9).  ( 10).  and  (15)  of  MCM.  1969  iRev  )  See  also  Mil  R.  Evid.  605;  United  Slates  v 
Cooper.  8  M.J.  5  (C.M.A.  1979);  United  Stales  v  Bradley.  7  M.J  332  (C  M. A.  1979)  The  purptsse  of  this  section  is  analogous  to  that  of  28 
U.S.C.  §  455(b)(3). 

Subsection  (4)  is  based  on  Article  26  and  paragraph  62/1 1 )  and  (2)  and  62g  of  MCM.  1969  (Rev.)  The  matters  in  28  C  S  C.  !>  455lb)(4) 
regarding  financial  interest  in  Ihe  proceedings  are  not  of  significance  in  courfs-martial  The  remote  ptissibility  that  a  judge  or  a  member  of  the 
family  might  have  a  financial  interest  in  the  outcome  of  a  court-martial  is  adequately  covered  in  subsection  (5)  of  this  rule. 

Subsection  (5)  is  taken  directly  from  28  C  S  C.  §  455(b)(5).  with  the  added  clarification  that  the  interest  in  subsection  (C)  may  be  financial  or 
otherwise . 

The  discussion  is  based  on  28  C  S  C  §  455(c). 

(c)  Definitions.  Subsections  ( 1 )  and  (2)  are.  with  changes  in  terminology,  identical  to  28  C  S  C  S  455ld)(  1 )  and  (2).  Subsection  (3)  has  been 
added  to  clarify  that  the  president  of  a  special  courts-martial  without  a  military  judge  Is  treated  like  any  other  member  for  purposes  of 
qualifications  and  challenges.  See  R.C  M.  912.  Subsection  (3)  of  28  C.S.C.  §  455(d)  is  unnecessary 

(d)  Procedure.  This  section  including  the  discussion  is  based  on  Article  41  and  paragraph  62d.  g.  and  h  of  MCM,  1969  (Rev  ). 

(e)  IVatver  This  section  is.  with  changes  in  terminology,  identical  to  28  C.S.C  §  455(e). 

Rul«  903.  AccuMd's  electlona  on  composition  of  court-mairtlal 

(a)  Time  of  elections  ■  This  subsection  is  based  on  Articles  16.  18.  19.  and  25.  It  is  similar  to  paragraphs  53d(2)(c)  and  big  and  h  of  MCM.  1969 
(Rev.)  insofar  as  if  concerns  the  timing  of  requests  for  enlisted  members  or  trial  by  military  judge  alone.  It  parallels  Fed  R  Cnm  P.  23(a)  Section 

(b)  of  Fed.  R.  Crim.  P.  23  is  inapplicable  in  the  military,  and  the  matters  covered  in  Fed  R.  Crim.  P.  23(c)  are  covered  in  R  C  M  9)8(bl, 

Article  25  states  that  a  request  for  enlisted  members  m.usi  be  made  before  the  end  of  an  Article  39(al  session,  if  any.  The  first  Article  39(a) 
session  is  appropriate  to  consider  these  matters.  Although  Ihe  Court  of  Military  Appeals  has  not  decided  Ihe  issue  ( United  States  v  Morris.  23 
US.  C.M.A.  319,  32 1, 49  CM.  R.  653, 655  n.  2  (1975)).  the  Working  Group  concluded  that  this  does  not  establish  a  jurisdictional  deadline  Cf 
United  Stales  v.  Bryant,  23  US. C.M.A.  326,  49  C.M.R.  660  (1975);  United  Stales  v.  Morris,  supra  (Article  16  requirement  that  request  be 
submitted  before  assembly  is  not  jurisdictional).  To  permit  greater  flexibility,  the  military  judge  is  authonzed  to  permit  the  defense  to  defer  a 
request  for  enlisted  members  until  a  later  time.  Such  a  request  should  be  granted  for  good  cause  only,  bearing  in  mind  the  burden  which  it  may 
impose  on  the  Government. 

A  request  for  trial  by  military  judge  alone  should  be  made  at  the  initial  Article  39(a)  session  to  simplify  procedure  and  facilitate  scheduling 
and  preparation.  However,  since  Article  16  gives  the  accused  a  statutory  right  to  wail  until  assembly  to  request  trial  by  military  judge  alone, 
subsection  (2)  allows  automatic  deferral  of  this  request. 

The  discussion  points  out  the  statutory  limits  on  requesting  enlisted  members  or  trial  by  military  judge  alone.  See  Articles  16.  18  and  25 

(b)  Form  of  election.  This  subsection  is  based  on  Articles  16  and  25.  The  amendment  of  Article  16  permits  a  request  for  trial  by  military  judge 
alone  to  be  made  orally  on  Ihe  record.  Military  Justice  Act  of  1983.  Pub.  L.  No.  98-209.  §  3(a),  97  Slat,  1393  (1983). 

ic)  Action  on  request .  This  .subsection  is  based  on  Articles  1 6  and  25.  Subsection  (2)(  A)  is  based  on  Article  16(  I  KB)  and  on  paragraph  53d(2)(C) 
of  MCM.  l%9(Rev.).  It  does  not  require  an  inquiry  ofihe  accused  by  the  military  judge,  although,  as  the  discussion  points  out.  it  is  good  practice 
to  do  so.  and  failure  to  do  so  could  be  error  if  the  record  otherwise  left  the  accused's  understanding  ofihe  rights  indoubt.  SeeS.  Rep.  No  53.  98th 
Cong..  1st  Sess.  12  (1983);  United  States  v.  Parkes.  5  M.J  489  (C.M.A.  1978);  United  Slates  v.  Turner.  20  US. C.M.A.  167,  43  C  MR.  7 
(1970);  United  States  v  Jenkins.  20  U  S  . C  M,  A.  1 12,  42  C  M  R  .  304  (1970).  This  is  consistent  with  prevailing  federal  civilian  practice.  See. 
e.g..  Estrada  v.  United  States.  457  F.2d  255  (7thCir. ).  cerr.  denied.  409  US.  858(1972);  United  Slates  v.  Mitchell.  427  F.  2d  l28Q(3dCit.  1970). 
United  States  v.  Straite,  425  F.2d  594  (DC  Cir.  1970);  United  Stales  v.  Hunt.  413  F.  2d  983  (4th  Cir.  1969),  but  .see  llnited  States  v.  Scott.  583  F.2d 
362  (7lh  Cir.  1978)  (establishing  requirement  for  personal  inquiry  into  jury  waiver  in  seventh  circuit).  See  generally  8A  J.  Moore.  Moore's  Federal 
Practice  ^  23.03(2|  (1982  rev.  ed  ). 

Subsection  (2)(B)  is  based  on  Article  I6(1)(B)  which  makes  trial  by  military  judge  alone  contingent  on  approval  by  Ihe  military  judge  See 
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United  States  Morris,  supra  at  324,  49  C.M.R.  at  638.  The  discussion  is  hast'd  on  Uniird  Slates  w  Butler.  14  M.J.  72  (C.M.A.  1982);  United 
States  V  Ward.  3  M.J.  365  (C  M  A.  1977);  United  States  v.  Bryant,  .supra. 

(d)  Big/tt  to  withdraw  request.  Sub.section  ( 1 )  is  based  on  United  Stales  v.  Stipe.  23  C.S  C  M.  A  1 1 . 48  C  M. R.  267  (1974). 

Subsection  (2)  is  based  on  the  fifth  sentence  of  paragraph  39e  and  on  paragraph  53d  (2)(b)  of  MCM.  1969  (Rev. ).  and  current  practice. 

(e)  Untimely  requests.  This  subsection  is  based  on  Articles  16  and  25.  and  United  States  v.Jeanhapliste.  5  M.J.  374  (C.M.A.  1978);  United  Stales 
V.  Thorpe.  5  M.J.  186  (CM.  A.  1978);  United  States  v.  Wright,  5  M.J.  106  (CM.  A  1978);  United  Slates  \  Bryant,  supra.  See  also  United  Stales 
r.  Holmen.  586  F.2d  322  (4th  Cir.  1978). 

Despite  dicta  in  United  States  v.  Bryant,  supra  at  328.  49  C.M.R.  at  662  n.  2,  that  withdrawal  must  be  in  writing,  the  rule  prescribes  no 
format  for  withdrawal.  Cf.  Article  16(  1  )(B),  as  amended,  .see  Military  Justice  Act  of  1983.  Pub.  L.  No,  98-209.  §  3(a).  97  S(at.  1.393  (1983). 

Rule  904.  Arraignment 

This  rule  is  based  on  Fed.  R.  Crim.  P.  10  and  paragraph  65u  of  MCM.  1969  (Rev.)  The  second  sentence  of  Fed.  R.  Crim.  P.  10  has  been 
deleted  as  unnecessary  since  in  military  practice  the  accused  will  have  been  served  with  charges  before  arraignment .  Article  35;  R.C.M.  602.  The 
discussion  is  based  on  paragraph  65  of  MCM,  1969  (Rev.), 

Rula  905.  Motions  generally 

Introduction.  This  rule  is  based  generally  on  Fed.  R.  Crim  P.  1 2  and  47  and  paragraphs  66  and  67  of  MCM.  1969  (Rev  ).  Specific  similarities 
and  differences  are  discussed  below. 

(a)  Definitions  and  form.  The  first  sentence  of  this  subsection  is  taken  from  the  first  sentence  of  paragraph  66h  of  MCM.  1969  (Rev.).  It  is 
consistent  with  the  first  sentence  of  Fed.  R.  Crim.  P.  47  and  the  second  sentence  of  Fed.  R.  Crim.  P.  1 2(a|.  The  second  sentence  is  based  on  the 
second  sentence  of  paragraph  67c  of  MCM,  1969  (Rev.),  although  to  be  consistent  with  Federal  practice  (see  Fed.  R.  Crim.  P.  12  (b)  Isecond 
sentence)  and  47  (second  sentence))  express  authority  for  the  military  judge  to  exercise  discretion  over  the  form  of  motions  has  been  added.  The 
third  sentence  is  based  on  the  third  sentence  of  Fed .  R .  Crim .  P.  47  and  is  consistent  with  the  first  sentence  of  paragraph  67r  and  the  fourth  sentence 
of  paragraph  69a  of  MCM .  1969  (Rev. ),  The  last  sentence  in  this  subsection  is  based  on  the  third  sentence  of  paragraph  67c  of  MCM.  I '  9  (Rev. ). 
Although  no  parallel  provision  appears  in  the  Federal  Rules  of  Criminal  Procedure,  this  standard  is  similar  to  federal  practice.  See  MaUeney  v. 
United  States.  216  F2d  760  (10th  Cir.  1954);  United  Slates  v.  Rosemon.  291  FSupp.  867  (E.  D.  La.  1968).  ajfd,  417  F2d  629  (5th  Cir.  1969); 
cert,  denied,  397  U.S.  962(1970).  The  last  sentence  in  Fed.  R.  Crim.  P.  47,  allowing  a  motion  to  be  supported  by  affidavit,  is  not  included  here. 
See  subsection  (h)  of  this  rule  and  Mil.  R.  Evid.  104(a).  See  generally  Fed.  R.  Crim.  P.  47  Notes  Advisory  Committee  on  Rules  n.3. 

(b)  Pretrial  motions.  This  subsection,  except  for  subsection  (6),  is  based  on  Fed.  R.  Crim.  P  12(b).  Subseclions(  I)  and(2)havebeen  modified  to 
conform  to  military  practice  and  are  consistent  with  the  first  two  sentences  of  paragraph  676  of  MCM.  1969  (Rev  ).  Subsection  (3)  is  consistent 
with  Mil.  R.  Evid.  304(d)(2)(A);  31 1(d)(2)(A);  321(c)(2)(A).  The  discussion  is  based  on  paragraph  69A  of  MCM,  1 969  (Rev. ).  Subsection  (4)  is 
new.  See  R.C.M.  701;  703;  1001(e),  Subsection  (5)  is  also  new.  Subsection  (6)  is  based  on  paragraphs  46d  and  486(4)  of  MCM.  1969  (Rev.)  and 
United  States  V.  Redding.  11  M.J.  100  (C.M.A.  1981). 

(c)  Burden  cf  proof.  This  subsection  is  based  on  paragraphs  57g(l)and  67eof  MCM,  1969  (Rev).  The  assignment  of  the  burden  of  persuasion  to 
the  moving  party  is  a  minor  change  from  the  language  in  paragraph  67e  of  MCM.  1969  (Rev.),  which  placed  the  burden  on  the  accused 
“generally.”  The  effect  is  basically  the  same,  however,  since  the  former  rule  probably  was  intended  to  apply  to  motions  made  by  the  accused.  See 
also  United  States  v.  Graham,  22  U.S. C.M.A.  75,  46  C.M.R.  75  (1972).  The  exceptions  to  this  general  rule  in  subsection  (B)  are  based  on 
paragraphs  686(  1 ),  68c,  and  2 15e  of  MCM,  1969  (Rev),  See  also  United  Slates  v.  McCarthy,  2  M.J  26.  28  n.  1  (C.M.A.  1976);  United  States  v. 
Graham,  supra:  United  Stales  v.  Garcia,  5  U.S. CM.  A.  88,  17  C.M.R.  88(1954).  The  Federal  Rules  of  Criminal  Procedure  are  silent  on  burdens 
of  proof. 

Fed.  R.  Crim.  P  12(c)  is  not  adopted.  This  is  because  in  courts-martial,  unlike  civilian  practice,  arraignment  does  not  necessarily,  or  even 
ordinarily,  occur  early  in  the  criminal  process.  In  courts-martial,  arraignment  usually  occurs  only  a  short  time  before  trial  and  in  many  cases  it 
occurs  the  same  day  as  trial.  Because  of  this,  requiring  a  motions  date  after  arraignment  but  before  trial  is  not  appropriate,  at  least  as  a  routine 
matter.  Instead,  entry  of  pleas  operates,  in  the  absence  of  good  cause,  as  the  deadline  for  certain  motions.  A  military  judge  could,  subject  to 
subsections  (d)  and  (e),  schedule  an  Article  39(a)  session  (see  R.C.M.  803)  for  the  period  after  pleas  are  entered  but  before  trial  to  hear  motions. 

(d)  Ruling  on  motions.  This  subsection  is  based  on  Fed  R.  Crim.  P.  12(e).  It  is  consistent  with  the  first  sentence  in  pararaph  67eof  MCM.  1969 
(Rev. ).  The  admonition  in  the  second  sentence  of  that  paragraph  has  been  deleted  as  unnecessary.  The  discussion  is  based  on  the  third  paragraph  of 
paragraph  67/ of  MCM.  1969  (Rev.), 

(e)  Effect  cf  failure  to  raise  defenses  nr  objections.  The  first  two  sentences  in  this  subsection  are  taken  from  Fed.  R.  Crim.  P  12(f)  and  are 
consistent  with  paragraph  676  of  MCM,  1969  (Rev  ).  The  third  sentence  is  based  on  paragraph  67u  of  MCM.  1969  (Rev  ).  The  Federal  Rules  of 
Criminal  Procedure  do  not  expressly  provide  for  waiver  of  motions  other  than  those  listed  in  Fed.  R.  Crim  P  I2lb)  (But  sec  18  U  S  C 
§  3162(a)(2)  which  provides  that  failure  by  the  accused  to  move  for  dismissal  on  grounds  of  denial  of  speedy  trial  before  trial  or  plea  of  guilty 
constitutes  waiver  of  the  right  to  dismissal  under  that  section.)  Nevertheless,  it  has  been  contended  that  because  Fed  R  Crim  P  I2(bl  (2) 
provides  that  lack  of  jurisdiction  or  failure  to  allege  an  offense  "shall  be  noticed  by  the  court  at  any  time  during  the  pendency  of  thepriKcedings.' 
"it  may,  by  negative  implications  be  interpreted  as  foreclosing  the  other  defenses  if  not  raised  during  the  trial  ilscM  "  8A  J  Moore,  .Moore's 
Federal  Practice  '  12  03(1 1  (1982  rev.  cd  ).  "Pendency  of  (he  prix:eedings"  has  been  held  to  include  the  appellate  prixess  Sec  United  States  i 
TTtomoj.  444  F.2d  919  (D  C.  Cir.  1971).  Fed.  R  Crim  P  34  tends  to  support  this  construction  insofar  as  it  permits  a  posttrial  motion  in  arrest  of 
judgment  only  for  lack  of  jurisdiction  over  the  offense  or  failure  to  charge  an  offense  There  is  no  reason  why  other  motions  should  not  he  waived  d 
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not  raised  at  trial.  Moore's,  supra  at  ^  1 2  O.M  1 1 :  aiton/ C .  Wright,  tederul  PraetUe  and  Procedure  |!  Id.t  ( ld64(  See  also  i' ruled  Stales  i  Scott. 
464F.2d832(D.C.  Cir.  19721;  United  States  v.  Priedland.  ,191  F  2d  .178  ( 2d  Cir  1968).  <<'/-/.  </<-«(fr/,  404  L'  .S.  867(1969)  See  netieralls  Untied 
Stales  ex.  rel.  DiGiangiemo  v  Rexan.  528  F.2d  1262  l2d  Cir  1975)  Deeisions  of  the  United  States  Court  of  .Military  Appeals  are  generally 
consistent  with  this  approach.  See  U nited States )  rro.xelt.  12  C  S.C..M  .A.  6.  .IOC  M.R.  6(  1960)  {statute  of  linutatjons  may  be  waned);  United 
States  v.  Schilling.  7  U  S  C  M.  A  482,  22  C.M.R  272  ( 1957)  (former  jeopardy  ntay  be  waived).  Contra  United  States  \  Johnson.  2  M  J  541 
(A.C.M.R.  1976). 

(f)  Reconsideration.  This  subsection  is  new  and  makes  clear  that  the  military  judge  may  reconsider  rulings  except  as  noted  The  amendment  of 
Article  62  (ree  Military  Justice  .Act  of  198,1,  Pub.  L  No.  98-209,  §  5(c).  97  Stat.  1.19.1  ( 198.1)).  w  hich  deleted  the  requirement  for  reconsideration 
when  directed  by  the  convening  authority  does  not  preclude  this.  See  S  Rep.  No.  5,1.  98th  Cong  ,  1st  Sess.  24  1 198,1). 

(%)  Effect  cf final  determinations .  Except  as  noted  below,  this  subsection  is  based  on  paragraph  7 16  of  MCM.  1969  (Rev. )  and  on  A.vhe  v  Swenson. 
397  US.  436  ( 1970);  Oppenheimer  i  United  Stales.  242  US.  85  ( 1916);  United  States  v.  Marks.  21  U.S.C.M.A.  28! .  45  CM  R  55  ( 1972); 
Restatement  Judgments.  Chapter  3  (1942).  See  also  Commissioner  of  Internal  Revenue  e.  Sunnen.  .13.1  U.S.  591  (1948);  United  States  i.  Moser. 
266  U.S.  2.16  ( 1924);  Cn((et/Sta(e.vv.  Wuvhmgnm.  7  M.J.  78  (CM  A.  mt)).  United  States  v.  Hart.  19  U.S.C.M.A.  438,  42  C.M.R  40(1970); 
United  Slates  v.  Smith.  4  U.S  C  M.  A  ,169,  15  C  M  R  .169  (19.54). 

Subsection  (g)  differs  from  paragraph  716  in  two  signiticant  respects.  First,  the  term  "res  judicata"  is  not  used  in  R.C.M.  905(g)  because  the 
term  is  legalistic  and  potentially  confusing.  "Res  judicata"  generally  includes  several  distinct  but  related  concepts;  merger,  bar.  direct  estoppel , 
and  collateral  estoppel.  Restatement  tfi  Judgments.  Chapter  3  Introductory  .Note  at  160  ( 1942).  But  see  I B  J.  Moore.  Moore’s  Federal  Practice 
1  0.441  [  1 1  (1980  rev.  ed. )  which  distinguishes  collateral  estoppel  from  res  judicata  generally  Second,  unique  aspects  of  the  doctrine  of  collateral 
estoppel  are  recognized  in  the  "except"  clause  of  the  first  sentence  in  the  rule.  Earlier  Manuals  included  the  concept  of  collateral  estoppel  w  ithin 
the  general  discussion  of  res  judicata  isee  paragraph  726  of  MCM  (Army),  1949;  paragraph  716  of  MCM.  1951 ;  paragraph  716  of  MCM.  1969 
(Rev. );  see  also  United  States  v.  Smith,  supra)  without  discussing  its  distinguishing  characteristics.  Unlike  other  forms  of  res  judicata,  collateral 
estoppel  applies  to  determinations  made  in  actions  in  which  the  causes  of  action  were  different.  IB  J.  Moore,  supra,  *  0  44l[  I  ].  Because  of  this, 
its  application  is  somewhat  narrower.  Specifically,  parties  are  not  bound  by  detemiinations  of  law  w  hen  the  causes  of  action  in  the  two  suits  arose 
out  of  different  transactions.  Restatement  cf  Judgments,  supra.  §§  68,  70.  See  also  Commissioner  v.  Sunnen,  supra.  This  distinction  is  now 
recognized  in  the  rule. 

The  absence  of  such  a  clarifying  provision  in  earlier  Manuals  apparently  caused  the  majority,  despite  its  misgivings  and  over  the  dissent  of 
Judge  Brosman,  to  reach  the  result  it  did  in  United  States  v.  Smith,  supra.  When  paragraph  7 1 6  was  rewritten  in  MCM,  1969  (Rev. ),  the  result  in 
Smith  was  incorporated  into  that  paragraph,  but  neither  the  concerns  of  the  Court  of  Military  Appeals  nor  the  distinguishing  characteristics  of 
collateral  estoppel  were  addressed  See  Analysis  ofi  Contents  of  the  Manual  for  Courts-Martial.  United  States.  /  969.  Revised  Edition.  DA  PAM 
27-2  at  12-5  (July  1970).  To  the  extent  that  Smith  relied  on  the  Manual,  its  result  is  no  longer  required.  But  see  United  States  v.  Martin.  8 
U.S.C.M.A.  346.  352,  24  C.M.R.  156,  162  (1957)  Quinn.  C.J..  joined  by  Ferguson.  J.,  concurring  in  the  result). 

The  discussion  is  based  on  the  sources  indicated  above.  See  also  Restatement  if  Judgments,  supra,  S  49;  United  States  v.  Guzman,  4  M.J. 
1 15  (C.M.A.  1977).  As  to  the  effect  of  pretrial  determinations  by  a  convening  authority,  .see  Analysis,  R.C.M,  306(al, 

(h)  Written  motions.  This  subsection  is  based  on  Fed.  R.  Crim  P.  47. 

(i)  Service.  This  subsection  is  based  on  Fed.  R.  Crim.  P  49(a)  and  (b),  insofar  as  those  provisions  apply  to  motions. 

Ij)  Application  to  convening  authority.  This  subsection  is  taken  front  paragraph  666  of  MCM .  1 969 1  Rev  )  although  certain  exceptions,  provided 
elsewhere  in  these  rules  te.g..  R.C  M  906(b.)(  I ))  have  been  established  for  the  first  time  It  is  consistent  with  the  judicial  functions  ol  the 
convening  authority  under  Article  64.  It  also  provides  a  forum  for  resolution  of  disputes  before  referral  and  in  the  absence  of  the  miliary  judge 
after  referral.  It  has  no  counterpart  in  the  Federal  Rules  of  Criminal  Procedure 

Fed.  R.  Crim  P  12(g)  and  (h)  are  not  included  Fed  R  Crim  P  12(g)  is  covered  at  R  C  M  803  and  808  The  matters  in  Fed  R  Crim.  P 
12(h)  would  fall  under  the  procedures  in  R.C.M  304  and  .105 

(k)  Production  of  statements  on  motion  to  suppress  This  subsection  is  based  on  Fed  R  Crim  P  120) 

Rule  906.  Motions  for  appropriate  relief 

(a)  In  general.  This  subsection  is  based  on  the  first  sentence  of  paragraph  69(i  of  MCM .  1969  (Rev  )  The  phrase  concerning  deprivation  of  rights  is 
new;  it  applies  to  such  pretrial  matters  as  defects  in  the  pretrial  advice  and  the  legality  of  pretrial  confinement  Riragraph  69(i  of  MCM,  1969 
(Rev. )  provided  only  for  the  accused  to  make  motions  for  appropriate  relief  This  rule  is  not  so  restricted  because  the  prosecution  may  also  request 
appropriate  relief  See.  e  g  .  United  States  i  Nivens.  21  U  S. C  M  A  420.  45  C  M  R  194  ( 1972)  This  change  is  not  intended  to  modify  or 
restnet  the  power  of  the  convening  authority  or  other  officials  to  direct  (hat  action  be  taken  notw  ithstanding  the  fact  that  such  action  might  also  be 
sought  by  the  trial  counsel  by  motion  for  appropriate  relief  before  the  military  judge  Specific  modifications  of  the  powers  of  such  officials  are 
noted  expressly  in  the  rules  or  analysis 

(b)  Grounds  for  appropriate  relief  This  subsection  has  the  same  general  purpose  as  paragraph  69  of  MCM.  1969 1  Rev  )  It  identities  most  of  the 
grounds  for  motions  for  appropriate  relict  commonly  raised  in  courts-martial,  and  provides  certain  rules  lor  litigating  and  deciding  such  motions 
where  these  rules  are  not  provided  elsewhere  in  the  Manual  .Specific  sources  for  the  rules  and  discussion  arc  described  below 

Subsection  ( I )  and  the  accompany  ing  discussion  are  based  on  Article  40  and  paragraphs  586  and  i  of  MCM,  1 969  (Rev  i  The  rule  provides 
that  only  a  military  judge  may  grant  a  continuance  fliragraph  58a  of  MCM.  1969  (Rev  i  which  provided  lor  "postponement"  has  been  deleted 
Reposing  power  to  postpone  priKcedings  in  the  convening  authority  is  inconsistent  with  the  authority  ol  the  military  judge  to  schedule 
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prot'cedings  and  control  the  docket.  5^^  V.  Wolzok,  1  M.J.  I25(C.M.A.  1975).  To  the  extent  that  paragraph  58o  extended 

to  the  military  judge  the  power  to  direct  postponement,  it  was  duplicative  of  the  power  to  grant  a  continuance  and  unnecessary. 

Subsection  (2)  is  based  on  paragraph  48/)(4)  of  MCM.  1969  (Rev.).  See  also  United  States  v.  Reddintt,  11  M.J.  1(X)  (C.M.A.  1981 ). 

Subsection  (3)  is  based  on  paragraph  69c  of  MCM,  1969  (Rev.).  Sec  n/ro  Articles  32(d)  and  34;  United  States  v.  Johnson.  7  M.J.  396  (CM.  A 
1979);  United  States  v.  Donaldson,  23  U.S. C.M.A.  293,  49  C.M.R.  542  ( 1975);  United  States  v.  Manetts.  23  U.S.C.M.  A.  41 , 48  C.M.R.  512 
(1974). 

Subsection  (4)  is  based  on  paragraph  69b  of  MCM.  1969  (Rev.).  See u/so  Article  30(a);  paragraphs  29c  and  33r/ of  MCM.  1969  (Rev. );  Fed. 
R.  Crim.  P.  7(d).  See  generally  United  States  v.  Arhic,  16  U.S.  C.M.A.  292. 36  C.M.R.  448  ( 1966);  United  States  v,  Krutsinger,  15  U.S. C.M.A. 
235,  35  C.M.R.  207  (1965);  United  States  v.  Johnson.  12  U.S.C.M. A  710,  31  C.M.R.  296  (1962). 

Subsection  (5)  and  its  discussion  are  based  on  paragraph  28b  of  MCM.  1969  (Rev  );  United  States  v.  Collins,  16  U.S. C  M.  A.  167,  36 
C.M.R.  323  (1966);  United  States  v.  Means.  12  U.S.C.M. A.  290.  30  C.M.R.  290(1961);  United  States  i.  Parker.  3  U.S. CM. A.  541.  13 
C.M.R.  97  ( 1953);  UnircrfSrafcsv.  Your/ren.  33C.M.R.  722(A.B.R  1963),  See  o/.fo  paragraphs  158  and  200a(8)  of  MCM,  1969  (Rev).  Bur, see 
United  States  v.  Davis.  16  U  .S. C  M.  A.  207,  36  C.M  .R.  363  ( 1966)  (thefts  occurring  at  different  places  and  times  over  four  month  period  were 
separate). 

Subsection  (6)  is  based  on  Fed.  R.  Crim,  P.  7(f).  Although  not  expressly  provided  for  in  the  previous  Manual,  bills  of  particulars  have  been 
recognized  in  military  practice.  See  United  States  v.Alef.  3  M.J.  4 14  (C.M.A.  1977);  United  States  v.  Paulk.  13  U.S. C.M.A.  456.  32  C.M.R.  456 
(1%3);  United  States  v.  Calley.  46  C.M.R.  1131.1 170  (A.C.M.R.),  njfrZ.  22  U.S. C  M.  A.  534.  48  C.M.R.  19  ( 1973);  James.  Pleadings  and 
Practice  under  United  States  v.  Alef,  20  A.F.L.  Rev,  22  ( 1978);  Dunn.  Military  Pleading.  17  A.F.L.  Rev.  1 7  (Pall.  1975).  The  discussion  is  based 
on  United  States  v.  Mannino.  480  F  Supp.  1182,  1 1 85  (S.D.N.  Y.  1979);  United  States  v.  Deaton,  448  F.  Supp.  532  (N.D,  Ohio.  1978);  see  al.so 
United  States  V.  Harbin.  601  F.  2d  773,  779(5thCir.  1979);  United  States  v.  Giese.  597  F.  2d  1 170.  1 180(9thCir.  1979);  United  States  v.  Davis. 
582  F.  2d  947, 951  (5th  Cir.  1978),  cert,  denied.  441  U  .S.  962  (1979).  Concerning  the  contents  of  a  bill,  see  United  Stales  v.  Diecidue,  603  F.  2d 
535, 563  (5th  Cir.  1919):  United  States  v.  Murray.  527  F.  2d  401, 41 1  (5th  Cir.  1916):  United  States  v.  Mannino,  supra:  United  States  v.  Hubbard. 
474  F,  Supp.  64,  80-81  (D.D.C.  1979). 

Subsection  (7)  is  based  on  paragraphs  lie  and  115a  of  MCM.  1969  (Rev.).  See  also  Fed.  R.  Crim.  P.  12(b)(4);  United  States  v.  Killehrew.  9 
M.J.  154  (C.M.A.  1980);  United  Slates  v.  Chuculate.  5  M.J.  143  (C.M.A.  1978). 

Subsection  (8)  is  new  to  the  Manual  although  not  to  military  practice.  See  Analysis.  R.C.M.  305(j), 

Subsection  (9)  is  based  on  paragraph  69</of  MCM.  1969  (Rev.)  and  Fed.  R.  Crim.  P.  14  to  the  extent  that  the  latter  applies  to  severance  of 
codefendants.  Note  that  the  Government  may  also  accomplish  a  severance  by  proper  withdrawal  of  charges  against  one  or  more  codefendants  and 
rereferrals  of  these  charges  to  another  court-martial.  See  R.C.M.  604.  The  discussion  is  based  on  paragraph  69d  of  MCM.  1969  (Rev.). 

Subsection  ( 10)  is  new.  It  roughly  parallels  Fed.  R.  Crim.  P.  14,  but  is  much  narrower  because  of  the  general  policy  in  the  military  favoring 
trial  of  all  known  charges  at  a  single  court-martial.  See  R.C.M.  601(e)  and  discussion;  United  Stales  v.  Keith.  I  U.S. CM.  A.  442.  4  C.M.R.  .34 
(1952).  Motions  to  sever  charges  have,  in  effect,  existed  through  the  policy  in  paragraph  26f  of  MCM.  1969  (Rev  ),  against  joining  minor  and 
major  offenses.  See.  e  g..  United  Stales  v.  Grant.  26  C.M.R.  692  (A.B.R.  1958).  Although  that  provision  has  been  eliminated,  .severance  of 
offenses  may  still  be  appropriate  in  unusual  cases.  See  generally  United  States  v.  Getiz.  49  C.M.R.  79  (N. C.M.R.  1974). 

Subsection  ( 1 1 )  is  based  generally  on  paragraph  69e  of  MCM,  1969  (Rev.)  and  on  Fed.  R.  Crim.  P.  21 .  See  United  Stales  v.  Sivens.  .supra; 
United  States  V.  Gravitt.  5  U.S.C  M  A.  249,  1 7  C.M.R.  249(1954).  The  constitutional  requirement  that  the  trial  of  a  crime  occur  in  the  district  in 
which  the  crime  was  committed  (U.S.  Const.  Art.  III.  sec.  2.  cl.  3;  amend  VI)  does  not  apply  in  the  military.  Chenoweth  v.  Van  Arsdall.  22 
U.S, C  M. A.  183,  46  C.M.R.  183  (1973).  Therefore.  Fed.  R.  Crim.  P.  21(b)  is  inapplicable.  In  recognition  of  this,  and  of  the  fact  that  the 
convening  authority  has  an  interest,  both  financial  and  operational,  in  fixing  the  place  of  the  trial,  the  rule  allows  the  situs  of  the  trial  to  be  set  and 
changed  for  the  convenience  of  the  Government,  subject  to  judicial  protection  of  the  accused's  rights  as  they  may  be  affected  by  that  situs.  See 
United  States  v.  Nivens,  supra. 

Subsection  (12)  is  based  on  paragraph  76a(5)  of  MCM,  1969  (Rev.).  See  also  Analysis,  R.C.M.  907(b)(3)(B)  and  Analysis.  R.C.M. 
l()03(c)(  I  )(C). 

Subsection  ( 13)  is  new  to  the  Manual,  although  motions  in  ((mine  have  been  recognized  previously  See  Mil.  R.  F.vid.  l()4(c);  United  Slates  i. 
Cofield.  II  M.J.  422  (C.M.A.  1981);  Siano.  Motions  in  Limine.  The  Army  Lawyer.  17  (Jan  1976). 

Subsection  ( 14)  is  based  on  paragraph  69/of  MCM.  1 969  (Rev  ).  See  Analysis.  R  C  M  706.  Analysis.  R.C  M  909,  and  Analysis,  R.C.M. 
9l6(k). 

Rul*  907.  Motions  to  dismiss 

(a)  In  general.  This  subsection  is  based  on  paragraphs  68  and  214  of  MCM.  1969  (Rev  ). 

Fed  R  Crim.  P.  48(a)  is  inapposite  because  the  trial  counsel  may  not  independently  request  dismissal  of  charges,  and  unnecessary  because 
the  convening  authority  already  has  authority  to  withdraw  and  to  dismiss  charges.  .5ee  R  C  M  306(01 1 1;  401  (el(  1 1,6()4  The  matters  contained  in 
Fed.  R.  Crim  P.  48(b)  are  addressed  by  R.C.M.  707  and  907(b)(2)(A), 

(b)  Grounds  for  dismissal  This  subsection  lists  common  grounds  for  motions  to  dismiss.  It  is  not  intended  to  be  exclusive  It  is  divided  into  three 
subsections.  These  correspond  to  nonwaivable  (subsection  (1  )i  and  waivable  (subsections  (2)  and  f  3  )l  motions  to  dismiss  (tee  R.C.M.  9()5(c)and 
analysis),  and  to  circumstances  which  require  dismissal  (subsections!  I )  and  (2))  andthsssc  in  which  dismissal  is  only  permissible  (subsection  (3)). 
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Subseciion  (I »  is  based  on  paragraph  b8b  of  MCM,  1%*}  (Rev).  See  iilso  Fed.  R.  Crim.  P.  12lbl(2)  and  .14. 

Subsection  (2 )( A)  is  based  on  paragraph  68/ ot  MCM.  1 469  ( Rev. ).  .SVe  n/.vo  ISU.S.C.  §  .1162(a)(2).  The  rules  for  speedy  trial  are  covered  in 
R.C.M.  707. 

Subsection  (2  )(B)  is  based  on  the  first  two  paragraphs  in  paragraph  68c  of  MCM .  1469  (Rev):  Vniietl  States  i.  Trinell.  1 2  CSC  M.  A.  6.  .10 
C  MR  6  (I960):  United  Stales  i.  Rodgers.  8  US. CM.  A.  226,  24  C.M.R  .16  ( 1957).  The  discussion  is  based  on  paragraphs  68<  and  2l5Jof 
MCM.  1969  (Rev. )  See  also  United  States  v.  Arhie.  16  US. CM.  A  292.  .16  C.M.R.  448(1966):  United  Stuif.v  v.  Spann.  10  US. CM.  A.  410, 
27  C.M.R.  484  (1959):  United  States  i  Reeves.  49  C.M.R  841  (A.C.M.R  1975). 

Subsection  (2|(C|  is  based  on  paragraph  2156  of  MCM.  1969  (Rev.)  and  Article  44.  See  also  paragraph  56  of  MCM.  1969  (Rev  ), 
Concerning  the  applicability  to  courts-martial  of  the  double  jeopardy  clause  (U  S.  Const,  amend.  V).  see  Wade  v.  Hunter.  .1.16  U  S.  684  (1949): 
United  States  V.  Richardson.  21  U.S.C.M.A.  54,  44  C.M.R.  iOH  See  also  United  States  v.  h'rancis.  15  M.J.  424  (C.M.A.  1983). 

Subsection  (2  )(C)(i)  is  based  on  Article  44(c).  The  applicability  ol  Crest  v.  Bretz.  437  U.S.  28  ( 1978)  was  considered.  Crist  held  that,  injury 
cases,  jeopardy  attaches  w  hen  the  jury  is  empanelled  and  sworn.  For  reasons  stated  below,  the  Working  Group  concluded  that  the  beginning  of  the 
presentation  of  evidence  on  the  merits,  which  is  the  cnstitutional  standard  for  nonjury  trials  iCnst  i.  Bretz.  supra  at  37  n.  15;  Serfass  v.  United 
Slates.  420  U.S.  ,177  ( 1975)1  and  is  prescribed  by  Article  44ic),  is  the  proper  cutoff  point. 

There  is  no  jury  in  courts-martial  O'Callahan  c  Barker.  395  U.S  258  ( 1969);  Ex  parte  Quirin.  .117  U.S.  1  ( 1942);  United  Slates  v. 
Crass'lord.  15  U.S.C.M.A.  31.  35  C.M.R.  .1  ( 1964).  See  also  United  States  i'  McCarthy.  2  M.J.  26.  29  n..1  (C.M.A.  1976).  Members  are  an 
essential  junsdictional  element  of  a  court  martial.  United  States  v.  Ryan.  5  M.J.  97(C  M  A.  1978).  Historically  the  members,  as  an  entity,  served 
as  jury  and  judge,  or,  in  other  words,  as  the  "court. "  W  Winthmp.  Mililarx  Lan  and  Precedents  54-55,  17.1  (2d  ed.,  1 920  reprint).  Assembling 
thecourt-matial  has  not  been  the  last  step  before  tnal  on  the  merits.  5>e  paragraph  6iy  and  appendix  86  of  MCM,  1969(Rev. );  paragraph  6 1 6  and  / 
and  appendix  8a  of  MCM.  1951,  paragraph  61  of  MCM,  1949  (Army);  paragraph  61  of  MCM.  1928;  W  Winthrop.  supra  at  20.5-80.  Congress 
clearly  contemplated  that  (he  members  may  be  sworn  at  an  early  point  in  the  proceedings.  See  Article  42|a);  H .  Rep.  No.  49 1 . 8 1  st  Cong .  1  st  Sess. 
22  (I949f 

The  role  of  members  has  become  somewhat  more  analogous  to  that  of  a  jury.  See.  e.g..  Article  .19(a).  Nevertheless,  significant  differences 
remain.  When  they  are  present,  the  members  with  the  military  judge,  constitute  the  court-martial  and  participate  in  the  exercise  of  contempt 
power  Article  48,  .See  R.C.M.  809  and  analysis.  Moreover,  members  may  sit  as  a  special  court-martial  without  a  military  judge,  in  which  ca.se 
they  exercise  all  judicial  functions.  Articles  19;  26;  40;  41;  51;  52. 

The  holding  in  Cri.si  would  have  adverse  practical  effect  if  applied  in  the  military.  In  addition  to  being  unworkable  in  special  courts-martial 
without  a  military  judge,  it  would  negate  the  utility  of  Article  29,  which  provides  that  the  assembly  of  the  court-martial  does  not  wholly  preclude 
later  substitution  of  members  This  provision  recognizes  that  military  exigencies  or  other  unusual  circumstances  may  cause  a  member  to  be 
unavailable  at  any  stage  in  the  court-martial.  It  also  recognizes  that  the  special  need  of  the  military  to  dispose  of  offenses  swiftly,  without 
necessary  diversion  of  personnel  and  other  resources,  may  justify  continuing  the  trial  with  substituted  members,  rather  than  requiring  a  mistrial. 
This  provision  is  squarely  at  odds  with  civilian  practice  with  respect  to  juries  and.  therefore,  with  the  rationale  in  Crist. 

Subsection  (2)(C)(iil  is  based  on  paragraph  56  of  MCM,  1969  (Rev  ).  See  also  Wade  v.  Hunter,  supra:  United  Stales  v,  Perez.  22  U.S. 
(9  Wheat.)  579  (1824).  "Manifest  necessity"  is  the  traditional  justilication  fora  mistrial.  Id.  See  United  States  i.  Richardson,  supra.  Cf.  Article 
44(c).  which  does  not  prohibit  retrial  of  a  proceeding  terminated  on  motion  of  the  accused.  See  also  Analysis.  R  C  M.  915. 

Subsection  (2)(C)(iii)  is  taken  from  Article  44(bl.  See  United  States  v.  Richardson,  supra.  See  also  Article  63.  Bur  see  R.C.M.  810(d). 

Subsection  (2)(C)(iv)  is  new.  I(  is  axiomatic  that  jeopardy  does  not  attach  in  a  proceeding  which  lacks  junsdiction.  Balls.  United  States.  163 
U  .S.  662(1973),  Therefore,  if  priKcedings  are  terminated  before  (indings  because  ihecoun-manial  lacks  jurisdiction,  retrial  is  not  barred  if  the 
jurisdictional  defect  is  corrected.  For  example,  if  during  the  course  of  trial  it  is  discovered  that  the  charges  were  not  referred  to  the  court-martial  by 
a  person  empowered  to  do  so,  those  prcKcedings  would  be  terminated.  This  would  not  bar  later  referral  of  those  charges  by  a  proper  official  to  a 
court-martial.  Cf.  Leev.  United  States.  432  U.S.  2}  il977):  Illinois  v.  .Somerville.  410U  S.  458(1973)  .see  al.so  United  Stales  i  Newcomb.  5  M  J 
4  (C.M.A.  1977);  United  States  i.  Hardy.  4  M  J  20  (C  M  A.  1977)  (authorizing  re-referral  of  charges  where  earlier  priveedings  lacked 
jurisdiction  because  of  detects  in  referral  and  composition)  Res  judicata  would  bar  retrial  by  a  court-martial  for  a  jurisdictional  defect  which  is  not 
“coiTcctable."  See.  e.g..  R.C.M.  202  and  203.  See  also  R  C  M  905(g). 

By  its  terms,  the  rule  permits  a  retnal  of  a  jrerson  acquitted  by  a  court-martial  which  lacks  jurisdiction.  The  Court  of  Military  Appeals 
decision  in  United  Slates  v.  Culver.  22  U.S.C.M.A.  141 , 46C.M.R.  141  ( 1973)  dtres  not  preclude  this,  although  that  decision  raises  questions 
concerning  this  result.  There  was  no  majority  opinion  in  Culver.  Judge  Quinn  held  that  the  defect  (absence  of  a  wrillen  judge  alone  request)  was 
not  jurisdictional.  In  the  alternative.  Judge  Quinn  construed  paragraph  8  Id  of  MCM.  1969  (Rev  )  and  the  automatic  review  structure  in  courts- 
martial  as  precluding  retrial  on  an  offense  of  which  the  accused  had  been  committed.  (Note  that  R.C  M  810ld).  using  slightly  different  language, 
continues  the  same  policy  of  limiting  the  maximum  sentence  for  offenses  tried  at  an  "other  trial  "  to  that  adjudged  at  the  earlier  defective  trial  ) 
Judge  Duncan,  concurring  in  the  result  in  Culver  found  that  although  the  original  trial  was  jiirisdictionally  defective,  the  defect  was  not  so 
fundamental  as  to  render  the  proceedings  void  In  Judge  Duncan's  view,  the  original  court-martial  had  jurisdiction  when  it  began,  but  "lost  "  it 
when  the  request  for  miltary  judge  alone  was  not  reduced  to  writing  Therefore,  the  double  jeopardy  clause  of  the  Fifth  Amendment  and  Article  44 
barred  the  second  trial  for  an  oftense  of  which  the  accused  had  been  acquitted  at  the  Hrst.  Chief  Judge  Darden  dissented  He  held  that  because  the 
earlier  court-martial  lacked  jurisdiction,  the  priKccdings  were  void  and  did  not  bar  the  second  tnal.  Thus  in  Culver,  two  judges  divided  over 
whether  the  double  jeopardy  clause  bars  a  second  trial  for  an  offense  of  which  the  accused  was  acquitted  at  a  court-martial  which  lacked 
jurisdiction  because  ot  improper  composition  The  third  (udge  held  retrial  was  barred  on  nonconstitutional  grounds 
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Subsection  (2)(D)  is  based  on  paragraph  68?  j.  g.  and  h  of  MCM.  1%*)  (Rev  (.  As  to  subsection  (Iv)  see  L'niied  Suites  i  Williams.  Ill 
U.S.C.M.A.  615,  28  C.M.R.  181  (1959). 

Subsection  (3)  sets  out  grounds  which,  unlike  (hose  in  subsections  (1  land  (2).  do  not /-eniH/ri' dismissal  when  they  exist.  The  military  judge 
has  discretion  whether  to  dismiss  or  to  apply  another  remedy  (such  as  a  continuance  in  the  case  of  subsection  i  3  It  A  I,  or  sentencing  insinictions  in 
the  case  of  subsection  (3)(B)).  But  see  United  Slates  v.  Sturdivant.  13  M  .J.  323  (C.M  .A.  1982).  See  also  United  States  i  Baker.  14  M  J.  361 
(C.M.A.  1983). 

Subsection  (3)(A)  and  the  discussion  are  based  on  paragraph  696(3)  of  MCM.  1969  (Rev.  I. 

Subsection  (3)(B)  is  based  on  paragraphs  266.  746(4),  and  76</(5)  of  MCM,  1969  (Rev  );  United  States  v,  Gikson.  II  M.J.  435  (C  M.  A 
1981);  United  States  v.  Stegall.  6  M.J.  176  (C.M.A.  1979);  United  Stales  v.  Williams.  18  U.S.C.M.A.  78.  39  C.M.R.  78  ( 1968). 

Rule  908.  Appeal  by  the  United  States 

Introduction.  This  rule  is  based  on  Article  62,  as  amended.  Military  Justice  Act  of  1983.  Pub.  L.  No.  98-209.  S  5(01 1 1.  97  Stat  1 393 
(1983).  See  also  S.  Rep.  No.  53,  98th  Cong.,  1st  Sess.  23  (1983);  18  U.S.C.  §  3731 .  Article  62  now  provides  the  Government  with  a  means  to 
seek  review  of  certain  rulings  or  orders  of  the  military  judge.  The  need  for  such  prtxredure  has  been  recognized  previously.  See  United  States  v. 
Bowel,  I  M.J.  289,  291  (C.M.A.  1976)  (Fletcher,  C.  J. .  concurring).  See  also  Dellinger  i  United  States.  7  M  J.  216  (CM.  A  1978).  It  is  not 
expected  that  every  ruling  or  order  which  might  be  appealed  by  the  Government  will  be  appealed.  Frequent  appeals  by  the  Government  would 
disrupt  trial  dockets  and  could  interfere  with  military  operations  and  other  activities,  and  would  impose  a  heavy  burden  on  appellate  courts  and 
counsel.  Therefore,  this  rule  includes  procedures  to  ensure  that  the  Government  s  right  to  appeal  is  exercised  carefully.  SeeS.  Rep.  No.  Si  supra  at 
23. 

(a)  In  general.  This  subsection  repeats  the  first  sentence  of  Article  62(a). 

(b)  Procedure.  Subsection  ( 1 )  provides  the  trial  counsel  with  a  mechanism  to  ensure  that  further  proceedings  do  not  make  an  issue  moot  before  the 
Government  can  file  notice  of  appeal. 

The  first  sentence  in  subsection  (2)  is  based  on  the  second  sentence  of  Article  62(a).  The  second  sentence  in  subsection  (2)  authorizes  an 
initial  measure  to  ensure  that  a  decision  to  file  notice  of  appeal  is  carefully  considered.  The  Secretary  concerned  may  require  trial  counsel  to  secure 
authorization  from  another  person,  such  as  the  convening  authority,  the  covening  authority's  designee,  or  the  staff  judge  advocate.  Because  the 
decision  whether  to  file  the  notice  must  be  made  within  72  hours,  it  probably  will  not  be  practicable  in  many  cases  to  secure  authoriz.ation  from  a 
more  distant  authority  isee  subsection  (b)(5)  and  Analysis,  below),  but  nothing  in  this  subsection  prohibits  requiring  this  authorization  to  be 
secured  from,  for  example,  the  chief  or  head  of  appellate  Government  counsel  or  a  similar  official  in  the  office  of  the  Judge  Advocate  General. 
Note  that  the  Secretary  concerned  is  not  required  to  require  authorization  by  anyone  before  notice  of  appeal  is  filed.  The  provision  is  intended 
solely  for  the  benefit  of  the  Government,  to  avoid  disrupting  trial  docket  and  the  consequences  this  has  on  command  activities,  and  to  prevent 
overburdening  appellate  courts  and  counsel.  The  accused  has  no  right  to  have  the  Government  forego  an  appeal  which  it  might  take.  But  see 
R.C.M.  707(c)(1)(D).  The  authorization  may  be  oral  and  no  reason  need  be  given. 

Subsection  (3)  is  based  on  the  second  and  third  sentences  of  Article  62(a).  The  second  sentence  is  added  to  permit  decisions  by  defense 
counsel  and  the  military  judge  how  to  proceed  as  to  any  unaffected  charges  and  specifications  under  subsection  (4). 

Subsection  (4)  is  necessary  because,  unlike  in  Federal  civilian  trials  (.see  Fed.  R.  Crim  P.  8(ail.  unrelated  offenses  may  be  and  often  are  tried 
togetJier  in  courts-martial.  Consequently,  a  ruling  or  order  which  is  appealable  by  the  Government  may  affect  only  some  charges  and 
specifications.  As  to  those  offenses,  the  pendency  of  an  appeal  under  this  rule  necessarily  halts  further  proceedings.  It  does  not  necessarily  have 
tire  same  effect  on  other  charges  and  specifications.  Subsection  (4)  provides  several  alternatives  to  halting  the  court-martial  entirely,  even  as  to 
charges  and  specifications  unaffected  by  the  appeal .  Subsection  (4)(  A)  permits  motions  to  be  litigated  as  to  unaffected  charges  and  specifications, 
regardless  of  the  stage  of  the  proceedings.  Subsection  (4)(B)  permits  unaffected  charges  and  specifications  to  be  severed,  but  only  before  trial  on 
tlie  merits  has  begun,  that  is  before  jeopardy  has  attached  See  R.C.M.  907(b)(2)(C)  and  Analysis  Once  jeopardy  has  attached,  the  accused  is 
entitled  to  have  all  the  charges  and  specification  resolved  by  the  same  court-martial.  Cf.  Crist  v.  Bret:.  437  U  S.  28  (1978).  It  is  expected  that  in 
most  cases,  rulings  or  orders  subject  to  appeal  by  the  Government  will  be  made  before  trial  on  the  merits  has  begun.  See  R.C.M.  905(b)  and  (e): 
Mil.  R.  Evid.  304(d),  31 1(d),  and  321(c).  Subsection  (4)(C)  provides  a  mechanism  to  alleviate  the  adverse  effect  an  appeal  by  the  Government 
may  have  on  unaffected  charges  and  specifications.  Thus,  w  itnesses  who  are  present  but  whom  ii  may  be  difficult  and  expensive  to  recall  at  a  later 
time  may,  at  the  request  of  the  proponent  party  and  in  the  discretion  of  the  military  judge,  be  called  to  testify  during  the  pendency  of  any  appeal 
Such  witnesses  may  be  called  out  of  order.  See  a/.ro  R  .C  M  801(a);  914;  MU  R  F.vid.  611  Note,  however,  that  a  party  cannot  be  compelled  to 
call  such  witnesses  or  present  evidence  until  the  appeal  is  resolved  This  is  because  a  party  's  tactics  may  he  affected  by  the  resolution  of  the  appeal . 
Note  also  that  if  similar  problems  arise  as  to  witnesses  whose  testimony  relates  lo  an  affected  specification,  a  deposition  could  be  taken,  but  it 
could  not  be  used  at  any  later  proceedings  unless  the  witness  was  unavailable  or  the  parties  did  not  object. 

Subsection  (5)  ensures  that  a  record  will  be  prepared  promptly  Because  the  appeal  ordinarily  will  involsc  only  specific  issues,  the  record 
need  be  complete  only  as  to  relevant  matters.  Defense  counsel  will  ordinarily  have  the  opportunity  to  object  to  any  omissions.  See  R.C  M 
I  I03(i)(  1  )(B).  Rirthermore,  the  military  judge  and  the  Court  of  Military  Review  may  direct  preparation  of  additional  portions  of  the  record 

Subsection  (6)  provides  for  the  matter  to  be  forwarded  promptly.  No  specific  time  limit  is  established,  but  ordinarily  the  matters  specified 
should  be  forwarded  within  one  working  day.  Note  that  the  record  need  not  be  forwarded  at  this  point  as  that  might  delay  disposition  If  the  record 
is  not  ready,  a  summary  may  be  forwarded  for  preliminary  consideration  before  completion  of  the  record.  An  appropriate  authority  will  then 
decide  whether  to  file  the  appeal,  in  accordance  with  prtKcdures  established  by  the  Judge  AdsxKale  General.  .VccS  Rep.  No.  Si.  supra  at  23.  This 
is  an  administrative  determination,  a  decision  not  to  file  the  appeal  has  no  effect  as  precedent.  Again,  no  specific  lime  limit  is  set  for  this  decision, 
but  it  should  be  made  promptly  under  the  circumstances. 
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Subsection  (7)  is  based  on  Article  67(bl 

Subsection  (8)  ensures  that  trial  participants  are  nolilied  in  the  eseni  no  appeal  is  tiled 

(c)  Appellate  proceedings.  Subsection  (I)  is  based  on  Article  70(b)  and  (c( 

Subsection  (2)  is  based  on  Article  62(b). 

Subsection  (3)  is  based  on  Article  67(b)  and  (h)  and  on  28  L’.S.C  section  12.30,  .Sole  that  it  the  decision  ol  the  Court  ol  Mllilars  Review 
permits  it  (i.e. ,  is  favorable  to  the  Government)  the  court-martial  may  priKced  as  to  the  affected  charges  and  specdications  notwithstanding  the 
possibility  or  pendency  of  review  by  the  Court  of  Military  Appeals  or  (he  Supreme  Court  I'hose  courts  could  stay  the  proceedings  The 
penultimate  sentence  is  similar  in  purpose  to  Article  66(e)  and  67(f). 

(d)  Military  judge.  This  subsection  is  necessary  because  Article  62  authori/cs  appeals  by  thefiovernnient  only  when  a  military  judge  is  detailed 

Rut*  909.  Capacity  of  the  accused  to  stand  trial  by  court-martial 

This  rule  is  based  on  paragraphs  120a  and  d,  and  122  of  MCM.  1069  (Rev  j  It  has  been  reorganized  and  minor  changes  were  made  in  some 
language  in  order  to  conform  to  the  format  and  style  of  the  Rules  for  Courts- Martial.  The  procedures  for  examining  the  mental  capacity  of  the 
accused  are  covered  in  R.C.M.  706.  Matters  referring  solely  to  the  accused's  sanity  at  the  time  of  Ihe  offense  are  treated  at  R  C  M.  9161  k  I,  The 
rule  is  generally  consistent  with  18  U  .S.C.  §  4244.  The  standard  of  prtnif  has  been  changed  from  bey  ond  reasonable  doubt  to  a  preponderance  of 
the  evidence.  This  is  consistent  with  the  holdings  of  those  Federal  courts  w  hich  have  addressed  the  issue  United  Staies  i  .  Gilio.  338  F.  2d  972 1 3d 
Cir.  1976),  cert,  denied.  429  U.S,  1038  (1977);  United  States  e.  Makris.  333  F  2d  899  (3th  Cir.  19761.  cert,  denied.  430  U.S.  954  (1977). 

Rule  910.  Pleas 

Introduction  This  rule  is  based  generally  on  Article  45;  paragraph  70  of  MCM.  1969  (Rev  );  and  on  Fed  R  Cnm.  P.  1 1 ,  See  also  H.  Rep. 
No.  491, 81st  Cong.,  1st  Sess.  23-24  (1949);  S  Rep.  No.  486,  81st  Cong  .  1st  Sess.  20-2 1  ( I949i  The  format  generally  follows  that  of  Fed.  R. 
Crim.  P.  II. 

(a)  In  general.  Subsection  ( 1 )  is  based  on  Article  45  and  paragraph  70o  of  MCM .  1 969  ( Rev.  i.  The  lirsi  sentence  parallels  the  (irst  sentence  in  Fed. 
R.  Crim.  P.  11(a)(1),  except  that  no  provision  is  made  for  pleas  of  nolo  contendere.  Such  a  plea  is  unnecessary  in  courts- martial.  Hearings  on  H . 
R.  4080  Before  a  Subcomm.  cf  the  Comm,  on  Armed  Sendees  tf  the  House  <f  Representatives.  8 1st  Cong. .  Isl  Sess.  1054  1 1949),  See  8A  J. 
Moote,  Moore's  Federal  Practice  3^  1 1 .07(  I  ]  (1980  rev.  ed)  concerning  (he  purpose  of  nolo  pleas  in  civilian  practice,  and  a  discussion  of  the 
controversy  about  them.  Furthermore,  the  practice  connected  with  nolo  pleas  (,vee  Fed,  R.  Crim.  P.  I  lif)  which  does  not  require  that  a  factual  basis 
be  established  in  order  to  accept  a  plea  of  nolo  contendere;  see  also  Moore's  supra  at  ^  1 1  .()7(  1 1)  is  inconsistent  w  ith  Article  43.  The  second 
sentence  of  Fed.  R.  Crim.  P  1 1(a)  is  covered  under  subsection  (b)  of  this  rule  insofar  as  it  pertains  to  military  practice. 

Subsection  (2)  is  based  on  Fed.  R.  Crim.  P.  11(a)(2).  Conditional  guilty  pleas  can  conserve  judicial  and  governmental  resources  by 
dispensing  with  a  full  trial  when  the  only  real  issue  is  determined  in  a  pretrial  motion.  As  in  the  Federal  courts,  the  absence  of  clear  authority  in 
courts- martial  for  such  a  procedure  has  resulted  in  some  uncertainty  whether  an  accused  could  preserve  some  issues  lor  appellate  review  despite  a 
plea  of  guilty.  Seee.g.,  United  States  v.  Schaffer.  12  Ml.  425  (CM.  A.  1982);  United  States  i.  Mallelt.  14  M.J.  631  (AC  MR.  1982).  Now  such 
issues  may  be  preserved,  but  only  in  accordance  with  this  subsection.  See  also  subsection  tj)  of  this  rule. 

There  is  no  right  to  enter  a  conditional  guilty  plea.  The  military  judge  and  the  Government  each  have  complete  discretion  whether  to  permit 
or  consent  to  a  conditional  guilty  plea  Because  the  purpose  of  a  conditional  guilty  plea  is  to  conserve  judicial  and  governmental  resources,  this 
discretion  is  not  subject  to  challenge  by  Ihe  accused.  The  rationale,  for  this  discretion  is  further  explained  in  Fed  R.  Crim.  P  1 1  advisory 
committee  note: 

The  requirement  of  approval  by  the  court  is  not  appropriate,  as  it  ensures,  for  example,  that  the  defendant  is  not  allowed  to  take  an 
appeal  on  a  matter  which  can  only  be  fully  developed  by  prtKeeding  to  trial  jcitalion  omitted  |.  As  for  consent  by  ihcgovcmnient,  it  w  ill 
ensure  that  conditional  pleas  will  be  allowed  only  when  the  decision  of  the  court  of  appeals  will  dispose  of  the  case  cither  by  allow  mg  the 
pleas  to  stand  or  by  such  action  as  compelling  dismissal  of  the  indictment  or  suppressing  essential  evidence  .‘\bscm  such  circum¬ 
stances.  the  conditional  plea  might  only  serve  to  postpone  the  trial  and  require  the  government  to  try  the  case  after  substantial  delay, 
during  which  time  witnesses  may  be  lost,  memories  dimmed,  and  the  of  fense  grow  n  so  stale  as  to  lose  jury  appeal  The  gov  ernment  is  in 
a  unique  position  to  determine  whether  the  matter  at  issue  would  be  case -dispositive,  and,  as  a  party  to  the  litigation,  should  have  an 
absolute  right  to  refuse  to  consent  to  potentially  prejudicial  delay. 

The  last  sentence  of  subsection  (a)(2)  has  been  added  to  the  language  of  led  R  Cnm  P  I  Kail  2 1  This  permits  the  .Secretary  concerned  to 
requite  that  consent  of  the  Government  be  obtained  at  higher  echelons  or  at  a  centralized  point  The  consequences  of  overuse  of  conditional  guilty 
pleas  will  be  visited  upon  appellate  courts  and  activities  and  the  consequences  of  inappropriate  use  of  them  w  ill  ty  pically  fall  on  a  command  or 
installation  different  from  Ihe  one  where  the  original  court-martial  sat  Thus,  it  may  be  deemed  appropriate  to  esiablish  procedures  lo  guard 
against  such  problems 

(b)  Refusal  to  plead:  irregular  plea  This  subsection  is  based  on  Article  45(a)  and  paragraph  7()a  of  MCM.  1909  ( Res  i  li  parallels  (he  second 
sentence  of  Fed.  R.  Crim.  P.  1 1(a).  but  is  broadened  to  conform  to  Article  45(al.  The  portion  of  Fed  R  Cnm  P  I  llai  concenung  corporate 
defendants  does  not  apply  in  courts-martial.  The  discussion  is  based  on  the  last  sentence  of  (he  lirsi  paragraph  of  paragraph  7()a  ol  MCM,  1969 
(Rev). 

(c)  Advice  to  accused.  This  subsection  is  taken  from  Fed  R.  Crim  P  I  lie)  and  is  consistent  with  paragraph  '’Ohi  2)  of  MCM.  1969  (Res  i  Sec 
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oho  H.  R.  Rep.  No.  491 ,  supra  at  23-24;  S.  Rep.  No.  486.  supra  at  2(4  21  .Bmiin  r  Alahanui.  395  L '.  S.  238  ( 1969);  McCarthy  i;  United  States. 
394  U.S.  459  (1%9);  Untied  Slates  v.  Care.  18  U  S  C.M  A.  535.  40  C  M  R,  247  ( 1969). 

As  to  subsection  ( 1 ),  the  requitement  that  the  accused  understand  the  elements  of  the  offense  is  of  constitutional  dimensions.  Henderson  v 
Morgan.  426  U.  S.  637  (1976);  see  also  United  States  i;  Care,  supra  The  elements  need  not  be  listed  as  such,  seriatim,  if  it  clearly  appears  that 
the  accused  was  apprised  of  them  in  some  manner  and  understrKxl  them  and  admits  (see  subsection  (e)  of  this  rule)  that  each  element  is  true.  See 
Henderson  v.  Morgan,  supra:  United  States  v.  Grecco.  5M.J.  1018  (CMA  1976),  United  States  v,  Kilgore.  21  t'.S.C.M.  A.  35, 44  C.M.R.  89 
(1971).  But  see  United  States  v.  Pretlow.  13  M.J.  85  (C  M.  A.  1982) 

Advice  concerning  a  mandatory  minimum  punishment  would  be  required  only  when  the  accused  pleads  guilty  to  murder  under  clause  (1 )  or 
(4)  of  Article  118.  The  accused  could  only  do  so  if  the  case  had  been  referred  as  not  capital.  As  to  advice  concerning  the  maximum  penalty,  the 
adoption  of  the  language  of  the  federal  rule  is  not  intended  to  eliminate  the  requirement  that  the  advice  state  the  maximum  including  any  applicable 
escalation  provisions.  As  to  misadvice  concerning  the  maximum  penalty  .see  United  Stales  v.  Walls.  9  M.J.  88  (C.M. A.  1981). 

Subsection  (2)  of  Fed.  R.  Crim.  P.  11(c)  has  been  modified  because  of  the  absence  of  a  right  to  counsel  in  summary  courts-martial.  See 
R.C.M.  1301(e)  and  Analysis.  In  other  courts-martial ,  full  advice  concerning  counsel  would  ordinarily  have  been  given  previously  (see  R.C.M. 
901(d)(4))  and  need  not  be  repeated  here.  The  discussion  is  based  on  paragraph  706(1)  of  MCM,  1969(Rev. )  and  H.  Rep.  491 ,  rupra  at  23-24;  S. 
Rep.  486,  supra  at  20-21 

Subsections  (3),  (4),  and  (5)  have  been  taken  without  substantial  change  from  Fed.  R.  Crim  P  I  lie).  Subsections  (3)  and  (4)  are  consistent 
with  the  last  paragraph  of  paragraph  706  (2)  of  MCM,  1969  (Rev  ).  Subsection  (5)  corresponds  to  Mil.  R  Evid.  410.  As  to  the  effect  of  failure  to 
give  the  advice  in  subsection  (5)  see  United  Slates  v.  Conrad.  598  F.2d  506  (9th  Cir.  1979). 

(i)  Ensuring  that  the  plea  is  voluntary.  This  subsection  is  based  on  Fed  R  Crim.  P.  1 1(d)  and  is  consistent  with  paragraph  706(3)  of  MCM,  1969 
(Rev.).  As  to  the  requirement  to  inquire  concerning  the  existence  of  a  plea  agreement,  see  United  States  v.  Green.  1  M.J.  453  (C.M. A.  1976). 

(e)  Determining  accuracy  of  plea.  This  subsection  is  based  on  Fed.  R.  Crim.  P.  1 1(f).  except  that  "shall"  replaces  "should"  and  it  is  specified  that 
the  military  judge  must  inquire  of  the  accused  concerning  the  factual  basis  of  the  plea.  This  is  required  under  Article  45(b)  and  is  consistent  with 
paragraph  706(3)  of  MCM,  1969(Rev. ).  See  also  H.  R.  Rep.  491 .  supra  ai  23-24;  S.  Rep.  486,  supra  ai  20-21 ;  United  States  v.  Davenport,  9  M.J. 
364  (C.M.A.  1980);  United  States  v.  Johnson.  1  M.J.  36  (CM.  A.  1975);  United  States  v.  Logan.  22  U.S. CM.  A.  349.  47  C.M.R,  1  (1973), 
Notwithstanding  the  precatory  term  "should."  the  factual  basis  inquiry  in  Fed.  R.  Crim.  P.  1 1(f)  is,  in  practice,  mandatory,  although  the  means 
for  establishing  it  are  broader.  See  J.  Moore,  supra  at  II  .02[21.  See  also  ABA  Standards,  Pleas  of  Guilty  §  1 .6  (1978).  The  last  sentence 
requiring  that  the  accused  be  placed  under  oath  is  designed  to  ensure  compliance  with  Article  45  and  to  reduce  the  likelihood  of  later  attacks  on  the 
providence  of  the  plea.  This  is  consistent  with  federal  civilian  practice.  See  Fed.  R.  Evid.  410. 

The  first  paragraph  in  the  discussion  is  also  based  on  United  States  v.  Lemmings.  I  M.J.  4 14  (C.M.  A.  1976);  United  Stales  v.  Kilgore,  supra: 
United  Stales  v.  Care,  supra.  See  also  United  States  v.  Crouch,  1 1  M.J.  128  (C.M.A.  1981). 

The  second  paragraph  in  the  discussion  is  new  and  is  based  on  United  States  v.Moglia.  3  M.J.  216  (C.M.A.  1977);  United  Slates  v.  Luebs.  20 
U.S.C.M.A,  475,  43  C.M.R.  315  (1971):  United  States  v.  Butter.  20  U.S.C.M.A.  247.  43  C.M.R.  87  (1971). 

(f)  Plea  agreement  inquiry.  This  subsection  is  based  on  Fed.  R.  Crim  P.  1 1(e).  with  substantial  modifications  to  conform  to  plea  agreement 
procedures  in  the  military.  See  R.C.M.  705  and  Analysis.  The  procedures  here  conform  to  those  prescribed  in  United  Stales  v.  Green,  supra.  See 
also  United  States  v,  Passini.  10  M.J.  109  (C.M.A.  1980). 


It  is  not  intended  that  failure  to  comply  with  this  subsection  will  necessarily  result  in  an  improvident  plea.  See  United  Slates  v.  Passini,  supra: 
cf.  United  States  v.  Davenport,  supra.  Contra  United  States  r.  King,  3  M  J.  458  (C.M.A  1977).  Proceedings  in  revision  may  be  appropriate  to 
correct  a  defect  discovered  after  final  adjournment.  United  States  v.  Steck.  10  M.J.  412  (C  M  A.  1981).  Even  if  a  prejudicial  defect  in  the 
agreement  is  found,  as  a  result  of  an  inadequate  inquiry  or  otherwise,  allowing  withdrawal  of  the  plea  is  not  necessarily  the  appropriate  remedy. 
See  Santobello  v.  Sew  York.  404  U.S.  257  (1971 ):  United  States  v  Kraffa.  II  M  J.  453  (C.M.A.  1981);  United  Slates  v.  Cifuenies,  11  M.J.  385 
(C.M.A.  1981).  If  an  adequate  inquiry  is  conducted,  however,  the  parties  arc  normally  bound  by  the  terms  described  on  the  record.  Id.:  United 
States  V.  Cooke,  II  M.J.  257  (C.M.A.  1981).  But  see  United  Slates  v  Partin.  7  M.J.  409  (C  M.A.  1979)  (the  parties  were  not  bound  by  military 
judge's  interpretation  which  had  the  effect  of  adding  illegal  terms  to  the  agreement;  the  plea  was  held  provident), 

(g)  findings.  This  subsection  is  based  on  the  last  paragraph  of  paragraph  706  of  MCM.  1969  (Rev  ).  See  also  Articles  39(a)(3)  and  52(a)(2).  The 
discussion  is  new  and  recognizes  that  it  may  be  unnecessary  and  inappropriate  to  bring  to  the  members'  attention  the  fact  that  the  accused  has 

pleaded  guilty  to  some  offenses  before  trial  on  the  merits  of  others.  See  United  States  \:  Sixon _ M.J _ (A. C.M.R.  1983).  See 

also  United  States  V.  Wahnon,  1  M.J  144  (C  M  A  1975). 


(h)  Later  action.  Subsection  ( 1 )  is  ba.sed  on  the  fourth  and  fifth  sentences  of  the  penultimate  paragraph  of  paragraph  706  of  MCM.  1969  (Rev  ). 
Note  that  once  a  plea  of  guilty  is  accepted  the  accused  may  withdraw  it  only  within  the  discretion  of  the  military  judge.  Before  the  plea  is  accepted, 

the  accused  may  withdraw  it  as  a  matter  of  right.  See  United  States  v.  Leonard. _ M  J  _ (AC  MR  1983);  United  Stales  v. 

Hayes.  9M  J  H2S  (SCM.K.  19H0) 

Subsection  l2)is  based  on  the  first  two  sentences  in  the  penultimate  paragraph  tf  paragraph  706  of  MCM,  1969  (Rev. )  and  on  Article  45(a) 
See  a/so  Fed.  R  Cnm  P  32(d)  The  discussion  is  based  on  United  States  r  Cooper.  8M  J  5  (CM  A  1979);  United  Stales  v  Bradley.  1  M  J  332 
(C.M.A.  1979).  Subsection  (3)  is  based  on  United  States  v  Green,  supra.  See  also  United  Stales  v  Kraffa.  supra 

{\)  Record  of  proi  eedings  This  subsection  is  based  on  subparagraph  (4)  of  the  first  paragraph  of  paragraph  706  of  MCM.  1969  See  also  Article 
54;  H.  R.  Rep.  No  491.  supra  at  24,  S.  Rep.  No  486.  .supra  at  21;  ABA  Standards.  Pleas  if  Guilty  supra  ai  §1,7  This  subsection  parallels  Fed. 
R.  Crim.  R  11(g),  except  insofar  as  the  toimer  allows  for  nonverbatim  records  in  inferior  courts-martial  See  Article  54(b). 
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(j)  Waivrr  This  subsection  replaces  the  i  .rd  paragraph  in  paragraph  70o  of  MCM,  1969  (Rev.l  which  listed  some  things  a  guilty  plea  did  not 
waive,  and  which  was  somewhat  misleading  in  the  wake  of  the  pleading  standards  under  United  States  v.  Ale/.  3  M.J.  414  (C  M  .  A.  1977).  This 
subsection  is  based  on  Menna  v.  Sew  York.  423  U.S.  61  (1975);  Tollett  v.  Henderson,  411  U.S.  258  (1973);  Parker  v.  North  Carolina.  397  U.S. 
790  ( 1970);  A/cMann  v.  Richardson.  397  U.S,  759  ( 1 970);  Brady  v.  United  States.  397  U.S.  742(1970);  United  States  v.  Engle,  1  M.J.  387 
(C  M  A.  1976);  United  States  v.  Dusenberry.  23  U.S.C.M.A.  287,  49C.M.R.  536(1975);  United  States  v.  Hamil.  15  U.S.C.M.A.  110,  35 
C.M.R  82  (1964).  See  also  subsection  (a)(2)  of  this  rule  and  its  analysis. 

Rule  911.  AMembly  of  tho  court-martial 

The  code  fixes  no  specific  point  in  the  court-martial  for  assembly  although,  as  noted  in  the  discussion,  it  establishes  assembly  as  a  point  after 
which  the  opportunities  to  change  the  composition  and  membership  of  the  court-martial  are  substantially  circumscribed.  See  United  States  v. 
Morris.  23  U.S.C.M.A.  319,  49  C.M.R.  653  (1975);  United  States  v.  Dean.  20  U.S.C.M.A.  212,  43  C.M.R.  52  (1970). 

The  purpose  of  this  rule  is  simply  to  require  an  overt  manifestation  of  assembly  in  order  to  clearly  mark  for  all  participants  the  point  at  which 
the  opportunities  to  freely  elect  as  to  composition  or  to  substitute  personnel  has  ended.  Failure  to  make  the  announcement  described  in  the  rule  has 
no  substantive  effect  other  than  to  leave  open  a  dispute  as  to  whether  a  change  in  composition  or  membership  was  timely. 

The  rule  prescribes  no  specific  point  for  assembly.  The  points  noted  in  the  discussion  are  based  on  paragraph  6  ly  of  MCM.  1969  (Rev.).  It  is 
normally  appropriate  to  assemble  the  court-martial  at  these  points  to  protect  the  parties  from  untimely  changes  in  membership  or  composition.  In 
some  circumstances,  flexibility  is  desirable,  as  when  the  military  judge  approves  a  request  for  trial  by  military  judge  alone,  but  recognizes  that  it 
may  be  necessary  to  substitute  another  judge  because  of  impending  delays.  The  discussion  is  also  based  on  paragraphs  53d(2)(c)  and  61b  of 
MCM,  1969  (Rev  ). 

Rule  912.  Challenge  of  selection  of  members;  examination  and  challenges  of  members 

(a)  Pretrial  matters.  Subsection  ( I )  recognizes  the  usefulness  of  questionnaires  to  expedite  voir  dire.  Questionnaires  are  already  used  in  some 
military  jurisdictions  This  procedure  is  analogous  to  the  use  of  juror  qualification  forms  under  28  U.S. C.  §  1864(a),  See  also  ABA  Standards. 
Trial  by  Jury  §  2. 1(b)  (1979)  It  js  not  intended  that  questionnaires  will  be  used  as  a  complete  substitute  for  voir  dire.  As  to  investigations  of 
members,  see  also  ABA  Standards.  The  Prosecution  Function  §  3-5. 3(b)  (1979);  The  Defense  Function  §  4-7. 2(b)  (1979). 

Subsection  (2)  recognizes  that  in  order  to  challenge  the  selection  of  the  membership  of  the  court-martial  (see  subsection  (b)  of  this  rule) 
discovery  of  the  materials  used  to  select  them  is  necessary.  Such  discovery  is  already  common.  See.  e.g..  United  States  v.  Greene,  20 
U.S.C.M.A.  232.  43  C.M.R.  72  (1970);  United  States  v.  Herndon.  50C.M.R.  166  (A. C.M.R.  1975);  United  States  v.  Perry,  47  C.M.R.  89 
(A. C.M.R.  1973).  The  purpose  of  this  procedure  is  analogous  to  that  of  18  U.S.C.  §§  1867(f)  and  1868.  The  rule  is  a  discovery  device;  it  is  not 
intended  to  limit  the  types  of  evidence  which  may  be  admissible  concerning  the  selection  process. 

(b)  Challenge  of  selection  of  members.  This  subsection  is  based  on  28  U.S.C.  §  1867(a).  (b).  and  (d).  Other  subsections  in  that  section  are 
inapposite  to  the  military.  No  similar  provision  appeared  in  MCM,  1%9  (Rev.).  Nevertheless,  a  motion  for  appropriate  relief  challenging  the 
selection  of  members  and  requesting  a  new  one  was  recognized.  See  United  Slates  v.  Daigle,  1  M.J.  139  (C.M.A.  1975);  United  States  v.  Young, 
49  C.M.R.  133  (A.F.C.M.R.  1974),  Except  for  matters  affecting  the  composition  of  the  court-martial  (see  Articles  16  and  25(a).  (b),  and  (c)), 
improper  selection  of  members  is  not  a  jurisdictional  defect.  United  States  v.  Daigle,  supra.  See  also  S.  Rep.  No.  53, 98th  Cong.,  18th  Sess.  12 
(1983).  C/.  United  States  v,  Blaylock.  15  M.J.  190  (C.M.A.  1983).  The  issue  may  be  waived  if  not  raised  in  a  timely  manner. 

(c)  Staling  of  grounds  for  challenge.  This  subsection  is  based  on  the  second  sentence  of  paragraph  62b  of  MCM.  1969  (Rev). 

(d)  Examination  of  members.  This  subsection  is  based  on  Fed.  R.  Crim.  P.  24(a).  I^graphs  62b  and  h  of  MCM.  1969  (Rev.)  discussed 
questioning  members.  Paragraph  62b  provided  that  "...  the  trial  or  defense  counsel  may  quesiion  the  court,  or  individual  members  thereof." 
United  States  v.  Slubowski.  7  M.J.  461  (C.M.A.  1979),  reconsideration  not  granted  by  equally  divided  court.  9  M.J.  264  (C.M.A.  1980),  held 
that  this  provision  did  not  establish  a  right  of  the  parties  to  personally  question  members.  Instead,  the  court  recognized  that  the  procedures  in  Fed. 
R.  Crim.  P.  24(a)  are  applicable  to  the  military.  See  also  United  States  v.  Parker.  6  U.S.C.M.A.  274,  19  C.M.R.  400  (1955).  Therefore, 
subsection  (d)  does  not  change  current  practice. 

The  discussion  is  based  generally  on  paragraph  62b  of  MCM.  1969  (Rev.)  and  encourages  permitting  counsel  to  personally  question  the 
members.  See  United  Stales  v.  Slubowski.  supra  at  463  n.A.ABA  Standards,  Trial  by  Jury  S  2.4  (1979).  As  to  the  scope  of  voir  dire  generally,  see 
Ristaino  v  Ross,  424  U  .S.  589  (1977)-.  United  States  v.  Baldwin,  607  F  2d  1295  (9th  Cir.  1979),  United  States  v.  Barnes,  604  F.2d  121  (2d  Cir. 
1979);  United  Slates  V.  Slubowski,  supra;  United  Stales  v.  Parker,  supra.  The  second  paragraph  of  the  discussion  is  based  on  ABA  Standards.  The 
Prosecution  Function  S  3-5. 3(c)  (1979);  The  Defense  Function  §  4-7  2(c)  (1979) 

(e)  Evidence.  This  subsection  is  based  on  the  first  sentence  of  paragraph  62M2)  of  MCM.  I%9  (Rev  ) 

If)  Challenges  and  removal  for  cause .  See  generally  Article  4l(al  Subsection  ( I )  is  based  on  Article  25  and  paragraph  62/ of  MCM.  1969  (Rev). 
The  examples  in  the  last  paragraph  of  paragraph  62/  have  been  placed  in  the  discussion . 

Subsection  (2)  is  based  on  paragraphs  62d  and  b(l)  of  MCM.  1969  (Rev  ). 

Subsection(3)is  based  on  Article41(a)8nd  paragraph  62b  ofMCM.  1969  (Rev).  The  first  sentence  is  new  MCM,  1 969  (Rev. )  was  silent  on 
this  matter.  The  procedure  is  intended  to  protect  the  parlies  from  prejudicial  disclosures  before  the  members,  and  is  in  accord  with  practice  in 
many  courts- martial.  FVagraph62b(2)  ofMCM.  I  %9  (Rev)  advised  that  the  military  judge  "should  be  liberal  in  passing  on  challenges,  but  need 
not  susuin  a  challenge  upon  the  mere  as.sertion  of  the  challenger."  This  precatory  language  has  been  deleted  from  the  rule  as  an  unnecessary 
statement.  This  deletion  is  not  intended  to  change  the  policy  expressed  in  that  statement 
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The  waiver  rule  in  subsection  (4)  is  based  on  United  Stales  v.  Beer.  6  L'.S.C  M.A.  1X0.  Id  C  M  R  .'Ob  ( lOli-')  See  alstt  Untied  Slates  i 
Dvfhe.  8U.S.C.M.A.  430,  24C.M.R.  240(1957);  United  Slates  e.  W<»//e.  X  C.S.C.M.  A  247.  24  C  M  R  .57||957|  Grounds  (Al  and  (Bl  in 
subsection  (f)(1)  may  not  be  waived,  except  as  noted.  See  generally  H  R.  Rep.  No  491.  X  1st  Cong  .  1st  Sess  17-1X1 1949i;  United  States  i 
Newcomb.  5  Ml  4(C.M.A,  1978).  Membership  of  enlisted  members  of  the  accused’s  unit  has  been  held  not  to  be  jurisdictional,  and.  therefore. 

may  be  waived.  United  States  v.  Wilson. _ M.J. _ (A  C. M  R.  19X3);  United  Slates  i.  Kimball.  13  M  J  659  ( N  M  C  M  R 

1982);  United  States  v.  Tagert.  11  M.J.  677  (N  M.C.M.R  1981 );  United  States  i-.  Scott.  25  C.M.R.  636  (A  BR  1957).  Contra  United  Stales  i 
Anderson,  10  M.J.  803  ( A. F. C.M.R.  1981 ).  The  Court  of  Military  Appeals  has  held  that  the  presence  of  a  statutorily  ineligible  member  is  not  a 
jurisdictional  defect.  United  States  v.  Miller,  3  M  J.  326  (CM.  A.  1977);  United  States  v.  Beer,  supra  Ineligibility  of  enlisted  members  from  the 
accused's  unit  is  designed  to  protect  the  accused  from  prejudice  and  does  not  affect  their  competency.  See  Hearings  on  H  R  24<JH  Before  a 
Subcomm.  cf  the  House  Comm,  on  Armed  Sereices .  8 1  si  Cong..  Ist  Sess.  1 140,  1150-52  ( 1949),  See  also.  S  Rep.  No.  53. 9Xih  Cong  .  I  si  Sess 
12  (1983). 

The  second  sentence  in  subsection  (4)  is  based  on  United  Slates  i.  Seabrooks.  48  C.M.R.  47 1  (N.C  M  R.  1974).  See  also  United  Stales  i 
Jones,  7  U  S. C  M.  A.  283.  22  C.M.R.  73  (1956).  This  is  consistent  with  Federal  practice.  See.  e.g..  United  Stales  i  Richardson,  5X2  F.2d  96X 
(5th  Cir.  1978).  The  third  sentence  clarities  the  effect  of  using  or  failing  to  use  a  peremptory  challenge  after  a  challenge  for  cause  is  denied  This 
has  been  a  subject  of  some  controversy.  See  United  States  v.  Harris.  13  M.J.  2X8  (C  M. .A.  19X2);  United  Stales  v.  Russell,  43  C.M.R  X07 
(A.C.M.R.  197 1 )  and  cases  cited  therein.  Failure  to  use  a  peremptory  challenge  at  all  has  been  held  to  waive  any  issue  as  to  denial  of  a  challenge 
for  cause.  United  States  v.  Henderson.  1 1  U.S.C.M.A.  556.  29C.M  R  .372(1960).  Because  the  right  to  a  peremptory  challenge  is  independent  of 
the  right  to  challenge  members  for  cause,  see  Article  4 1 ,  that  right  should  not  be  forfeited  when  a  challenge  for  cause  has  been  erroneously  denied . 
See  United  States  v.  Baker,  2  M.J.  773  (A.C.M.R.  1976).  See  also  United  States  v.  Rucker,  557  F.2d  1046  (4ih  Cir.  1977);  United  Stales  v.  .Nell, 
526  F.2d  1223  (5th  Cir.  1976).  See  generally  Sssain  v.  Alabama.  380  U.S.  202  ( 1965).  The  requirement  that  a  party  peremptorily  challenging  a 
member  it  has  unsuccessfully  challenged  for  cause  state  that  it  would  have  peremptorily  challenged  another  member  is  designed  to  prevent  a 
"windfall”  to  a  party  which  had  no  intent  to  exercise  its  peremptory  challenge  against  any  other  member  See  United  States  c.  Harris,  supra: 
United  Stales  v.  Shaffer  2  U.S.C.M.A.  76,  6  C.M.R.  75  (1952);  United  States  v.  Cooper.  8  M  J.  538  (N.C. M  R.  1979). 

(g)  Peremptory  challenges.  Subsection  ( 1 )  is  based  on  Article  4 1(b).  The  second  sentence  is  new  Paragraph  62eofMCM.  1 969  (Rev.)  stated  that  a 

peremptory  challenge  "may  be  used  before,  during,  or  after  challenges  for  cause."  Subsection  ( 1 )  does  not  prevent  a  party  from  exercising  a 
peremptory  challenge  before  challenges  for  cause ,  but  it  protects  a  party  against  being  compelled  to  use  a  peremptory  challenge  before  challenges 
for  cause  are  made.  Each  party  is  entitled  to  one  peremptory  challenge.  Article  41(b);  Untied  States  v.  Calley.  46  C.M.R.  1131.  1162 
(A.C.M.R).  23  U.S.C.M.A.  534, 48  CM  R.  19  (1973).  But  see  United  Slates  v.  Harris,  supra  at  294  n.  3  (CM.  A.  1982)  (Everett.  C.J, . 

dissenting).  Fed.  R.  Crim.  P.  24(b)  is  inapplicable. 

Subsection  (2)  is  based  on  United  States  v,  White.  22  C.M.R.  892  (A.B.R.  1956);  United  States  v.  Graham.  14  C.M.R.  645  (A.F.B.R, 
1954).  See  also  United  States  v.  Fetch.  17  C.M.R.  836  (A.F.B.R.  1954).  The  discussion  is  based  on  the  last  sentence  of  paragraph  62d  and  the  last 
sentence  of  paragraph  62A(4)  of  MCM.  l969(Rev.l  The  last  sentence  in  the  discussion  is  also  based  on  United  States  c.  Lee.  3)  C  MR.  743 
(A.F.B.R.  1962). 

(h)  Special  courts-martial  without  a  military  judge .  This  subsection  is  based  on  Articles  41 . 51(a).  and  52lc)  and  on  paragraph  62/i(3l  of  MCM. 
1%9  (Rev  ). 

(i)  Definitions .  Subsection  (2)  is  based  on  paragraph  63  of  MCM.  1969  (Rev.).  See  also  United  Staies  v.  Griffin.  8M.J.  66(C.M.A  1979);  United 
Steles  V.  Wilson,  7  U.S.C.M.A.  656.  23  C.M.R.  1 20  ( 1957);  United  Stales  v  Moore.  4U.S.C.M.A675.  I6CM.R.  249  ( 1954).  The  distinction 
between  witnesses  for  the  prosecution  and  witnesses  for  the  defense  has  been  eliminated  for  purpose  of  challenges,  notwithstanding  the  statutory 
basis  for  the  former  (Article  25(d)(2))  but  not  the  latter.  Disqualification  as  a  witness  for  the  prosecution  has  been  held  to  he  waivable.  United 
States  V.  Beer.  6  U.S.C.M.A.  180.  19  C  M  R  306  (1955).  Consequently,  there  is  no  substantive  distinction  between  either  ground. 

Subsection  (3)  is  taken  from  paragraph  64  of  MCM.  1969  (Rev).  C/  United  Slates  v.  Goodman:  IM. I  1  (CM. A  1977)  (military  judge  as 
investigator). 

Rule  913.  PrMentatlon  of  the  case  on  the  merits 

(a)  Preliminary  instructions .  This  subsection  is  based  on  Appendix  8  at  10-11  of  MCM.  1969(Rev  ).  See  also  United  Slates  i  .  Waggoner  6  M  J 
77  (C  M. A.  1978). 

(b)  Opening  statement .  This  subsection  is  based  on  the  first  paragraph  of  paragraph  44g(2)andthe  first  paragraph  of  paragraph  4Xi  of  MCM.  I%9 
(Rev  ).  The  discussion  is  taken  from  ABA  Standards.  The  Prosecution  Function  5  3-5.5  ( 1979);  The  Defense  Function  5  4-7  4  ( 19791 

(c)  Presentation  cf  evidence.  Subsection  ( I )  is  based  on  paragraph  54a  of  MCM.  1969  (Rev. ),  except  that  (El  Additional  rebuttal  evidence,  has 
been  added  to  expressly  note  the  ixcasional  need  for  further  rebuttal. 

Subsection  (2)  is  based  on  the  first  sentence  of  Fed.  R.  Crim  P.  26.  The  first  paragraph  of  the  discussion  of  subsection  (2)  is  based  on 
paragraphs  44g(2).  48/.  and  54a  of  MCM.  1969  (Rev. )  and  Mil  R.  Evid  61 1  and  614  The  second  paragraph  of  the  discussion  is  based  on 
paragraphs  54d  and  g  of  MCM,  1969  (Rev  ). 

Subsection  (3)  and  the  discussion  are  based  on  paragraph  54e  of  MCM.  1969  (Rev  ). 

Subsection  (4)  is  based  on  paragraph  54c  of  MCM.  1969  (Rev.) 

Subsection  (5)  is  based  on  the  fourth  sentence  of  the  second  paragraph  of  paragraph  7 1  a  of  MCM.  1969  (Rev  i  and  is  consistent  with  current 
practice 
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Rule  914.  Production  of  statements  of  witnesses 

Introduction.  This  rule  is  based  on  bed,  R.  Cnm.  P  26  2.  l  ed.  R  ('rim  P  26.2  is  basird  on  ihe  Jencks  Aet.  18  L'  ,S,C'.  which  has 

long  been  applied  in  courts-martial.  United  States  w  Albo.  22  L'.S  C'  M  A  2(1,  46  C'  MR  ^0 1 1972):  /  nited  States  i  Wafhert.  14  I  S  C  .M  .\ 
34.  33C.M.R.  246  i[96}r.  United  States  v.  WeinW.  9  i:.S.C.M.A.  259.  26t'.M.R.  39(  |9SS).  See  United  States  i  Jarne.  5  M  J  193  (C  M.A 
1978);  United  States  v.  Herndon.  5  M.J.  175  (C.M.A.  |978>;  UmtedSiates  r.  Scott.  6  M.J.  547  ( A  l-C'.M.R  197H)  (applied  to  statements  made 
during  Article  32  investigation  and  demanded  at  trial);  United  States  e.  CaHe\.  46  C.M.R.  1131  ( A  C  M  K  1.  affd.  22  C  S  C  M  A  534.  48 
C.M.R.  19  ( 1973);  Kesler,  The  Jencks  Act:  An  Introductory  .Analysis.  1 3  The  /Vivt»catc  391  (No\  -  Dec  1 9K I );  Lynch.  P<>ssessii‘n  Under  the 
Jencks  Act,  10  A.  F.  JAG  Rptr  177  (Dec.  1981);  O’Brien.  The  Jencks  Act — A  Recoiiniced  Tool  for  M  ditars  Defense  Counsel.  1  1  The  Ad  vi  Kate  20 
(Jan-Feb  1979);  Waldrop.  The  Jencks  Act,  20  A.F.L.  Rev.  93  ( 1978);  Bogart.  Jencks  Act.  21  JAG  J  427  ( [973 1.  West,  iigniyn  um  e  I'^the  Jencks 
Act  mMilifaO'  30  Mil.  L.  Rev.  83  ( 1965).  Fed.  R.Crim.  P.  26.2  expands  the  Jencks  Act  by  providing  for  disclosure  by  the  defense  as  well  as 
the  prosecution,  based  on  United  States  v.  Nobles.  422  U  S.  225  (1975).  Otherwise,  it  is  not  intended  to  change  the  requirements  tif  the  Jencks 
Act.  Fed.  R.  Crim.  P.  26.2  Advisory  Committee  Note  (Supp.  V  1981)  Prosecution  compliance  w  ith  R  C  M  701  should  make  resort  to  this  rule 
by  the  defense  unnecessary  in  most  cases. 

This  rule,  like  Fed.  R.  Crim.  P.  26.2,  applies  at  trial.  U  is  not  a  discovery  rule  (C7i//ed57t//t’.v  w  Ciestelski.  39  C.M.R.  8.79  iN  C.M.R.  1968)), 
and  it  does  not  apply  to  Article  32  hearings  (contra.  United  States  Jackson.  33  CM  R.  884.  890  nn  3.  4  ( A.F  B.R.  1963))  It  is  a  distinct  rule 
from  the  rule  requiring  production  for  inspection  by  an  opponent  of  memoranda  used  by  a  witness  to  refresh  reci’llection.  United  States  v.  hdlison. 
46  C.M.R.  839  {A.F.C.M.R.  1972);  cf.  Mil.  R.  Evid  612  and  accompanying  Analysis.  The  rule  is  not  intended  to  discourage  voluntary 
disclosure  before  trial,  even  where  R.C.M.  701  does  not  require  disclosure,  so  as  to  avoid  delays  at  trial  Further,  this  rule  does  not  force  lose  other 
avenues  of  discovery. 

(^)  Motion  for  production.  This  subsection  is  based  on  Fed  R.  Crim.  P.  26.2(a).  It  has  been  reworded  to  clarify  what  statements  must  be  pri>duccd 
‘‘(l]n  the  possession  of  the  United  Slates.”  and  "in  the  ptissession  of  (he  accused  or  defense  counsel”  are  substituted  for  "in  their  possession”  to 
make  clear  that  the  rule  is  not  limited  to  statements  in  the  personal  possession  of  counsel.  See  IH  L'.S.C.  §  35(X)(a).  As  to  the  meaning  of  "in  the 
possession  of  the  United  States,”  see  United  States  v.  Calley.  supra  (testimony  at  congressional  hearing);  see  al.so  United  States  \  .  Al\.  12  M.J 
1018  (A. C.M.R.  1982)  (statement  in  possession  of  commander);  United  States  i  Rosier.  1 2  M  J.  1010  (AC  MR.  1982)  (notes  of  undercover 
informant);  United  States  v.  Fountain.  2  M.J.  1202  (N. C.M.R.  1976);  United  States  v.  Brakefteld.  4  3  CM  R  828  (AC  MR.  197 1 )  (notes  taken 
by  government  psychiatrist). 

(b)  Production  cf  entire  statement.  This  subsection  is  taken  from  Fed.  R  Crim  P,  26.2(b). 

(c)  Production  cf  excised  statement.  This  subsection  is  taken  from  Fed.  R.  Crim.  P.  26.2(c).  Failurcofa  judge  to  make  the  required  examination  on 
request  is  error.  United  States  v.  White.  37C.M.R.  791  (A.F.B.R.  I966)(decisioo  under  Jencks  Act)  Failure  to  pTCscrvcihe  statement  after  denial 
or  excision  frustrates  appellate  review  and  is  also  error  under  decisions  interpreting  18  U.S.C,  if  3500.  United  Stares  v  Dixon.  8  M.J.  149 
(C.M.A.  1979),  United  States  v.  Jarrie.  supra.  However,  the  statement  need  not  be  appended  to  the  record  (where  it  would  become  public) 
because  it  is  not  error  to  consider  the  statement  when  forwarded  separately  as  this  rule  provides  United  States  v  Dixon,  supra. 

(d)  Recess  for  examination  of  the  statement.  This  subsection  is  taken  from  Fed.  R  Crim  P.  26.2(d) 

(e)  Remedy  for  failure  to  produce  statement.  This  subsection  is  based  on  Fed.  R.  Crim  P  26.2(e).  Although  not  expres.sly  mentioned  there,  the 
good  faith  loss  and  harmless  error  doctrines  under  the  Jencks  Act  would  apparently  apply.  See  United  State.^  v.  Patterson.  10  M.J.  599 
(A.F.C.M.R.  1980);  United  States  v.  Kilmon.  10  M.J.  543  (N. C.M.R.  1980).  United  States  v.  Dixon.  United  States  v.  Scoff,  United  Slates  v. 
Jarrie.  and  United  States  v.  White,  ail  supra.  Note,  however,  that  under  the  Jencks  Act  decisions  the  accused  need  not  demonstrate  prejudice  on 
appeal  (United States  v.  Albo.  supra:  hut  see  United  States  v.  Bryant.  439  F.  2d  642  (D  C.  Cir.  1971 );  United  States  v.  Ali.  and  United  States  v. 
Bosier.  both  .supra)  and  (hat  the  military  judge  may  not  substitute  the  judge  s  assessment  v>f  the  usefulness  of  the  statement  for  the  assessment  of  the 
accused  and  defense  counsel  (United  States  v.  Dixon  and  United  States  i.  Kilmon.  both  supra). 

(0  Definitions.  This  subsection  is  taken  from  Fed.  R,  Crim.  P.  26.2(0. 

In  subsection  ( I)  the  inclusion  of  statements  approvedor  adopted  by  a  witness  is  consistent  with  \  8  U  .S.C.  &  3500(e)(  I ).  See  United  States  i 
Jarrie  and  United  States  v.  Kilmon.  both  supra. 

In  subsection  (2)  the  inclusion  of  substantially  verbatim  recordings  or  transcriptions  exceeds  some  interpretations  under  18  U  S  C  3500 
See.  e.g..  United  States  v.  Matfield.  4  M  J  843  (A.C.M  R  ).  pet.  denied.  5  M.J  182  ( 1978)  (testimony  in  a  prior  court-martial  not  accessible 
under  18  U.S.C  §  3500  but  accessible  under  a  general  "military  due  process”  right  to  discovery). 

Rule  915.  Mistrial 

(a)  In  genera!  This  subsection  is  based  on  the  second  and  third  sentences  of  paragraph  56e(  1 )  of  MCM.  1969  (Rev  ).  .Srr  generally  Oregon  v 

Kennedy. _ U.S. _ ( 1982).  Arizona  v  Wa.r/imgn'n.  434  U.S.  497  ( 1978);  Lve  v  United  States.  432  I  .S.  23  1 197"^  1.  United 

States  V.  Dinifr,  424  U.S.  600  ( 1976);  Illinois  i.  Somersille.  410  U.S.  458  ( 1973);  United  States  v.  Jorn.  400  U.S.  470  (1971);  I  'ruled  Stales  i. 
Perez.  22  U.S.  (9  Wheat)  579  (1824);  United  States  \  Richardson.  21  U  S. C  M. A.  54.  44  C.M.R  108  ( 1971 );  United  Stales  \  Schilling.  7 
U.S  C  M. A  482.  22  C  M  R  272  (1957). 

(b)  PriH'edure  This  subsection  is  based  on  paragraph  56e(2)of  MCM.  l969tRev.).  Because  the  consent  or  lack  thereof  of  the  defense  to  a  mistnal 
may  be  determinative  of  a  former  jeopardy  motion  at  a  second  trial,  the  views  of  the  defense  must  be  sought 

(c )  Effect  (f  a  declaration  of  mistrial  Subsection  (I )  is  based  on  the  hrsr  sentence  of  paragraph  56r(  I )  of  MCM,  1969  (Rev  i  Note  that  dismissal  of 
charges  may  have  the  same  effect  as  declaring  a  mistrial,  depending  on  the  grounds  for  dismissal.  See  Lee  United  States  and  Illinois  i 
Somers  die.  Nxh  supra  Subsection  (2)  is  based  on  the  tirsi  two  sentences  of  paragraph  56e(3)of  MCM.  1969  (Rev  )  Sec  also  Oregim  Kenneds: 
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supra:  United  Stales  i’.  Scott.  437  US.  S2i\91iiy..Arizona  v,  Washington.  United  Slates  v.  Oinitz.  Illinois  v.  Somerville,  and  United  Slates  Joni. 
all  supra:  Gori  v  United  Stales.  367  US.  364  ( 1961 );  United  Slates  i  .  Richardson,  supra.  Subsection  (2)  notes,  as  paragraph  56e  of  MC.M,  1969 
(Rev.)  did  not,  that  a  declaration  of  a  .Tiistrial  after  hndings  does  not  tngger  double  jeopardy  protections.  See  United  States  i  Richardson,  supra 
Moreover  subsection  (2)  notes  that  certain  types  of  prosecutorial  misconduct  resulting  in  mistrial  will  trigger  double  jeopardy  protections  See 
United  States  v.  Jorn.  and  United  States  v.  Gori.  both  supra.  See  also  United  States  Dinitz  and  Illinois  v  Somerville,  both  supra. 

Rule  916.  Defenses 

(a)  In  general.  This  subsection  and  the  discussion  are  based  on  the  third  paragraph  of  paragraph  214  of  MCM,  1969  (Rev  i 

Motions  in  bar  of  trial,  which  were  also  covered  in  paragraph  214,  are  now  covered  in  R.C.M  907  since  they  are  prtKedurally  and 
conceptually  different  from  the  defenses  treated  in  R.C.M.  916. 

ih)  Burden  cf  proof.  This  subsection  is  based  on  the  fourth  paragraph  of  paragraph  214  of  MCM.  1969  (Rev.)  See  also  paragraph  122a  of  MCM, 
1969  (Rev  ).  See.  e.g..  United  Stales  v  Cuffee.  10  MJ.  381  (CM  A.  1981 ).  The  first  paragraph  in  the  discussion  is  based  on  (he  fifth  paragraph  of 
paragraph  214  of  MCM,  1969  (Rev).  The  second  paragraph  in  the  discussion  is  based  on  United  States  i.  Garcia.  I  M  J  26  (CM  .A  I975i: 
United  States  v.  Walker.  21  U.S.C.M.A.  376,45C.M.R.  150  (1972);  United  States  v.  Ducksworth.  13  U.S.C.M.,A  5 1 5.  33  C.M  R.  47  1 1963 1. 
United  States  v.  Bellamy.  47  CM  R.  3 19  (ACM  R.  1973).  It  is  unclear  whether,  under  some  circumstances,  an  accused's  testimony  may  negate 
a  defense  which  might  otherwise  have  been  raised  by  the  evidence  See  United  States  i  Garcia,  surpa. 

(c)  Justification.  This  subsection  and  the  discussion  are  based  on  paragraph  216a  of  MCM.  1969  (Rev.)  See  also  United  States  i  turns.  I 
U.S.C.M.A.  238,  .38  C.M. R.  ,36(1967);  United  Slates  v.  Regalado.  13  U.S.C.M.A.  480.  33C.M.R.  12(1963);  United  States  v  Hamilton.  HI 
U.S.C.M.A.  130,  27  C.M.R.  204  (1959).  The  last  sentence  in  the  discussion  is  based  on  the  second  sentence  of  paragraph  1956  of  MCM  1 195 1 1 

(d)  Obedience  to  orders.  This  subsection  is  based  on  paragraph  216d  of  MCM.  1969  (Rev  );  United  Slates  i.  Galley.  22  U  S  C  M  .A  534  .  48 

C.M.R  United  States  V.  Cooley.  16  U.S.C.M.A.  24,  36  C.M.R.  ISO  (1966).  See  also  United  States  v.  Callev.  46  C.M  R  1131 

(A.C.M.R.  1973). 

(e)  Self-defense.  Subsection  (I)  is  based  on  the  first  paragraph  of  paragraph  2l6r'  of  MCM,  1969  (Rev).  The  discussion  is  based  on  the  second 
paragraph  of  paragraph  216c  of  MCM,  1969  (Rev  ).  See  also  United  States  v.  Jackson.  15  U.S.C  M.A.  603,  36  C  M  R  101  ( 1966) 

Subsection  (2)  is  new  and  is  based  on  United  Stales  v.  Acosia-Vargas.  13  U  S  C  M. A.  388,  32  C  M  R.  388  (1962). 

Subsection  (3)  is  based  on  the  fourth  paragraph  of  paragraph  216c  of  MCM.  1969  (Rev  ).  See  also  United  States  v.  Sawyer.  4  M  J  64 
(CM.  A.  1977),  The  second  paragraph  in  the  discussion  is  based  on  United  Stales  v.  Jones.  3  M.J.  279  (1977).  See  also  United  States  v.  Thomas. 
U  M.J.  315  (C  M. A.  1981). 

Subsection  (4)  is  based  on  the  third  paragraph  of  paragraph  2 16c  of  MCM,  \969(Re\.).  See  also  United  States  v.  Yahut.  20U.S.C.M  A  393, 
43  C.M.R,  233(1971);  United  Stales  v.  Green.  13  U.S.C.M.A.  545.  33  C.M.R.  77(1963);  United  Slates  v.  Brown.  13  U.S.C  M  A  485.  33 
C.M.R.  17  (1%3).  The  second  paragraph  in  the  discussion  is  based  on  United  Stales  v.  Smith.  13  U  S  C  M.  A.  471.  33  C.M.R  3  (19631 

Subsection  (5)  is  based  on  paragraph  2 1 6c  of  MCM.  1969  (Rev. )  which  described  self-defense  in  terms  which  would  also  apply  to  defense  of 
another.  It  is  also  based  on  United  States  v.  Styron.  21  C  MR.  579  (C.G.B.R.  1956);  United  States  v.  Hernandez.  19  C  M  R.  822  (A  FB  R 
1955).  But  see  R.  Perkins.  Criminal  Law  1018-1022  (2d  ed  1969). 

(f)  Accident.  This  subsection  and  the  discussion  are  based  on  paragraph  2166  of  MCM.  1969  (Rev  )  See  also  United  Slates  v.  Tucker.  17 
U.S.C.M.A.  551 ,  38  C.M.R.  349  (1968);  United  Slates  v.  Redding.  14  US. CM  A.  242,  34  C  M  R  22  (1963);  United  Slates  i  Sandoval.  4 

U. S.C.M.A.  61,  15  C.M.R.  61  (1954);  United  States  v  Small.  45  C  M  R.  700  (A  C  M  R  1972) 

(g)  Entrapment.  This  subsection  and  the  discussions  are  based  on  paragraph  2 1 6e  of  MCM .  1 969  ( Rev  )  See  also  United  Slates  v.  Vanzandi.  1 4 
M.J.  332  (C  M. A.  1982). 

(\i)  Coercion  or  duress.  This  subsection  is  based  on  paragraph  2 1 6f^ of  MCM.  1969  (Rev  )  ftiragraph  2 1  bf  required  that  the  fear  of  (he  accused  be 
that  the  accused  would  be  harmed  This  test  was  too  narrow,  as  the  fearof  injury  to  relatives  or  others  may  be  a  basis  for  this  defense.  United  Stales 

V.  Jemmings.  1  M.J.  414  (CM  A.  1976);  United  Slates  v  Pink.slon.  18  U.S.C  M.A  261.  ,39C,M.R  261  (1969).  The  discussion  is  based  on 
United  Slates  v.  Jemmings.  supra. 

(i)  Inability.  This  subsection  is  based  on  paragraph  216g  of  MCM,  1969  (Rev  i.  See  United  States  v.  Cooley:  supra:  United  States  v  Pinkston.  6 
U  S  C  M,  A.  700,  21  C  M  R  22  (19,561;  United  Stales  v.  Heims.  3  U  S  C  M  A  418,  12  C  M  R.  174  (1953). 

())  Ignorance  or  mistake  cf fact  This  subsection  is  based  on  paragraph  2 1 6i  of  MCM ,  1 969  (Rev  );  United  States  v.  Jenkins.  22  U  S  C  M  A  365. 
47CM.R,  \20(19T}):  United  Slates  V.  Hill.  13U  SC  M  A  I58.  32CMR.  158  ( 1962);  (.'mredSrare.v  v  Greeiivwfid,  6  U  S  C  M  A  209.  19 
C  M  R.  335  (1955);  United  States  v.  Graham.  3  M  J  962  (N  C.M.R  ).  pet  denied.  4  M  J.  124  ( 1977);  United  Stales  c  Coker.  2  .\I  J  304 
( A. F. C.M.R.  1976).  rev'd  on  other  grounds.  4  M.J.  93  (C  M. A.  1977).  See  also  United  States  c,  Colley.  46  C  M.R  1131.  1 1 79  ( ,A  C  M  R 
1973).  22  U  S  C  M  A  5.34,  48  C  M  R.  19(1973) 

(k)  Lack  cf  mental  responsibility  Subsection  ( I )  is  taken  from  paragraph  1 206  of  MC  M.  1960 1  Rev  )  See  also  (  nited  States  i  k  rederu  k.  )  M  I 
230  (C  M  A.  1977) 

Subsection  (2)  is  taken  from  paragraph  120c  of  MCM,  1 969  (Rev  ).  See  also  United  Slates  v  Higgins.  4  I  S  (M  A  143.  l  s  (M  R  143 
(1954). 
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Subseclion  1 1)(  A)  and  the  diseussuui  are  hascJ  iui  parajiraph  t>l  MCM.  I W/  (Rev  )  Several  tnallers  m  para^’raph  I  are  t oveted  in 
other  parts  of  this  subsection  or  in  R  C  M 

Subsection  ( and  the  discussion  are  based  on  paragraph  1 22fn2)  ot  MC’M,  I ( Rev  i  The  privedures  lor  an  inquirv  inn»  the  niciilal 
resptmsibility  of  the  accused  are  covered  m  K  C’  M  7(X> 

Subsection  is  new  Article  51(b)  prohibits  a  military  fudge  Iroiii  ruling  hiiall)  on  the  factual  tjuesiioii  of  nieni.il  resfr^insibilily  It  d»K-s 

niX.  however,  require  that  the  question  be  treated  as  an  interliKutory  one.  and  there  is  no  apparent  reastm  tor  dmng  so  Vhe  iniporl  ol  Article  51(b) 

IS  that  the  issue  of  mental  responsibility  may  tun  he  removed  from  the  facthnder  Moreover,  to  permit  mental  resjionsihililv  to  be  treated  separ.iiel  v 
from  other  issues  relating  to  the  genera!  issue  could  work  lo  the  dclrtmeiu  oV  the  .KCUsedCM’mJed  Smtev  V  l.tnw.  MM  J  A^SK'M  A  IVbli 

( 1 )  Not  defenses  yrnerallv 

Subsection  ( I )  is  based  on  the  first  sentence  ol  paragraph  2 1 6/ of  MCM.  (Rev. ).  The  discussion  is  based  on  the  reinaiiulet  of  patagiaph  2  Hv  of 
MCM ,  ( Rev.  I,  R  Rerkins,  supra  at  42(1  3K  See  also  United  Slates  v.  .S'lc/fv,  <>  C  S.CM  A  4(12 .  2('  ( ‘  M  R  1  1 H  1 1 055 ).  f  m/ed  Stans  \ 

Bishop.  2  M  J  741  (A  bC  M  R  ).  per  denied.  1  M  J  IK4  (1477) 

Subsection  (2)  IS  based  on  paragraph  2 16/t  of  M(’M,  \  See  also  11  aaed  States  \  Hernandez.  20  C  S  C  M  A  214, 4U'  M  K  54 

11470).  United  States  v.  ferMUson.  17  L'  S  C  M  A  441. M  R  2V>(|46H);  United  States  x  (iarna.  41  C  M  R  A  (MR  I4b‘0 
United  Suites  v  Santui^o-Varf^nis.  5  M  J  41  (C  M  A  I47X)  (pathological  intoxication). 

Rule  917.  Motion  for  a  finding  of  not  guilty 

tiktln  fteneral  This  subsection  is  based  on  f  ed  R  (‘nm  P.  24(a)  and  on  the  first  (w<iscnlcncesi4  paragraph  7  lo  of  MCM .  I4f>4  i  Rev  i  !\iragra{4i 
7lu  did  not  expressly  provide  lor  a  motion  for  finding  of  not  guilty  to  be  made  sua  spontc,  as  does  l  ed  R  Crim  R  24(a)  I  nlike  l  ed  R  (  run  (* 
24.  this  rule  requires  the  motion  to  be  resolved  before  tmdings  arc  entered.  If  the  evidence  is  msulficient  to  support  a  rational  linding  of  guiliy. 
there  is  no  reason  to  submit  the  issue  to  the  members  That  would  be  ineflicicnl  Moreover,  it  a  military  fudge  scl  aside  some,  hut  not  all  lirulings  as 
■‘irrational.”  it  would  be  awkward  to  proceed  to  sentencing  before  the  same  members  However,  nothing  in  ihis  nile  is  intended  to  limn  (he 
authority  of  a  mihtaiy  fudge  to  dismiss  charges  after  findings  on  other  grounds,  such  as  mulliplicily  or  improper  findings  (eg,,  conviction  toi  both 
larceny  as  perpetrator  and  receiving  stolen  property,  see  United  States  i.  ('ariMnahi.  1 1  M  J.  1 74  ((  M  A.  14H2).  ( hated  States  \  f-ord.  1 2 
C  S  C  M  A  C  Ml  C  M  K  ^  (146(1);  ef  United  States  v.  Clark.  20  C  S  ('  M  A  140.  42  C  M  R  442  (1470)), 

(hif’orm  fi  motion  This  subsection  is  based  on  the  first  sentence  in  the  second  paragraph  of  paragraph  l\(i  of  MCM.  1464  (Rev, ),  except  that  now 
a  statement  of  the  deficiencies  of  proof  is  required.  This  will  enable  the  trial  counsel  to  respond  to  the  motion 

(c  I  Procedure  This  subsection  is  new,  although  it  conforms  to  cuTTcm  practice  Hy  ensuring  that  counsel  may  be  heard  on  (he  motion,  a  precipitant 
ruling  will  be  avoided  This  is  important  since  a  nilnig  granting  (he  motion  may  not  be  reconsidered.  See  United  States  v.  Hiiehcock.  6  M  J.  IXS 
i(  M  A  1474)  The  first  paragraph  in  the  discussion  is  based  on  the  lifth  sentence  of  the  second  paragraph  of  paragraph  7lu  of  M('M .  14fi4 
(Rev  ) 

id  I  Standard  This  subsection  is  based  on  the  fourth  sentence  of  the  second  paragraph  of  paragraph  7  lo  of  MC'M.  I4(>4  (Rev  ),  .Seea/soJai  kson  \ 
Viritmta.  444  C  S  407  ( 1474),  Untied  ‘  lates  v  Varhmxi.  645  r-2d  454  (5th  Cir  I4K 1 );  I  'nded  States  v.  Peek.  615  I-  2d  44 1  (7th  Cir  14X0) 

(e)  Motion  j.v  to  greater  offense  This  subsection  is  new  and  is  intended  to  resolve  the  problem  noted  in  Untied  States  i  Spearman,  24 
C  S  C  M  A  41  48  C  M  R.  405  ( 1474),  See  Government  of  Virf^tn  Islands  »■.  Josiah.  641  (•  2d  I  104.  I  lOX  (,^d  Cir  14X1 ). 

(fi  hffeet  rulinff  This  subsection  is  based  on  the  third  sentence  of  Article  51(b)  and  on  United  States  i  Htteheoek.  supra 

hffei  t  tf  denial  on  revten  This  subsection  is  based  on  the  last  sentence  of  the  lirst  paragraph  ol  paragraph  7  of  MCM.  1464  ( Rev  )  See  also 
United  States  v  Bland.  654  b  2d  4X4  (5th  Cir  ),  eert  denied.  454  U.S  1055  (14X1) 

Rule  918.  Findings 

(a)  General  fmdinf^s  This  subsection  and  the  discussion  are  based  on  paragraphs  746  and  (  of  MC'M.  I4fi4  (Rev  ),  The  discussion  of  lesser 
included  offenses  is  also  based  <m  Article  XO,  .See  also  Cnired  .Smiev  v,  SetiU.  50  C  M  R  640  (C  Ci  (  M  R  1475) 

f'dilurc  to  reach  findings  as  to  the  charge  or  the  designation  ol  a  wrong  article  is  not  necessarily  preiudicial  I  'nited  States  v  Dilduw  47 
(MR  l?2(A(  MR  1474) 

(b)  Spei  lal  pndinfis  This  subsection  is  based  on  Article  51(d).  paragraph  74i  of  MC'M.  1464  (Rev  i.  (6uie</  .Sftites  v  (n-rjird,  11  M  5,  440 

(C  M  A  14X1)  See  als(t  United  States  i  Pratt  her.  _  M.J _ (A,C,M,K  14X2).  l^mted  States  v  Burke.  4.  M,J,  540 

( N  {  M  R  1477).  ( 'nited  Slates  v  Hus  sey.  I  M  J,  X04  ( A  b  (  M  R  1476),  United  Slates  v  Baker  47  C  M  R  5(M>  i  A  C  M  H  147  4),  (  ruled 
States  V  halm.  44  (M  R  702  (A  CM  R  1471 ).  Untied  Stales  i  Kohe  n.  41  C  MR,  45?  (A  ('  M  K  1464),  .Schinasi.  Spei  lal  lituUn^s 
Thetr  Use  at  Trial  and  tm  Appeal.  X7  Mil  I-  Rev  74  (Winter  14X0) 

The  requirement  that  a  request  tor  special  findings  be  made  before  general  findings  arc  announced  is  based  on  tbe  liOh  sentence  of  paragraph 
74f  of  M(  M.  1464  (Rev  i.  and  on  bed  R  Crim  R  2*(c).  Article  51(d)  is  patterned  after  l  ed  R  Crmi  R.  24(0  I hiited  Sttites  i  Gerard,  supra 
The  language  in  Article  51(d)  IS  virtually  identical  tothat  in  bed  R  Crim  R  2  Me)  as  it  existed  when  Article  5 l(d )  was  adopted  in  I46X  bed  R 
(  rim  R  2  4(c )  was  amended  in  1477  to  spec  if?*,  ally  provide  that  a  request  f<ir  s)x*cial  lindings  be  nnule  belore  general  lindings  are  enterevl  Ihib  1 , 
No  45  7X  2(hi.  41  ,Stat  420  I  his  was  done  "to  make  clear  the  deadline  lor  making  a  request  bir  findings  o!  fact  and  lo  prov  ulc  that  findings 
may  be  (iral  "  hi  .  Advis«)ry  Committe  Note  (Supp  V  |4Xli,  .Subsection  (b).  Iherelore.  continues  conlormitv  vvitli  bcilcral  praclKc 
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-  .  (c)  Basis  of  findings.  This  subsection  and  the  discussion  are  based  on  paragraph  74o  of  MCM.  1 969  ( Rev. ).  The  discussion  of  reasonable  doubt  has 

'  been  modified  based  on  t/ni(edSial«v.  Co/ren.  lOM.J  260(C.M  A  i'iHl):  United  Slates  r.  Salley.  ‘iM.i.  189(C.M.A.  \9i0).  See  also  Holland 
V.  UniledSiales.  348U.S.  121,  140—11  ( 1954):  f/niredS/ores  i.  f'revi/e,  648 F.2d 73 ( IstCir.  1981 1: f/n/tediVures  v.  Oe  Wncenr.  632  F.2d  I47(lsl 

Cir).  cert,  denied.  449  U.S.  986(1980);  UniledSiales  v.  Cortez.  521  F.2d  1  (5thCir.  1975).  UniledSiales  v.  Zeigler. _ M.J.  (A.C.M.R. 

19S2).  United  Sales  V.  Sauer.  11  M.J.  872  (N.M.C. MR. ),  pe/.  granted,  12M  J.  320  ( 1981 );  fJnited  5/ti/ej  v,  Cramb.  lOM.J  520(A.CM.R. 
1980);  E.  Devitt  and  C.  Blackmar,  Federal  Jury  Practice  Instructions.  §  11.14  (3d  ed  1977).  As  to  instructions  concerning  accomplice 
testimony,  see  United  States  v.  Lee,  6  M.J.  96  (C  M. A.  1978);  United  Slates  v  Moore.  8  M.J.  738  (A  FC  M  R  1980),  affi d.  10  M.J.  405 
(C  M. A.  1981)  (regarding  corroboration). 

Rule  919.  Argument  by  counsel  on  findings 

(a)  In  general.  This  subsection  is  based  on  Fed.  R  Crim  P  29. 1 .  It  has  been  reworded  slightly  to  make  clear  that  trial  counsel  may  waive  the 
opening  and  the  closing  argument.  The  rule  is  consistent  with  the  first  sentence  of  paragraph  12a  of  MCM.  1969  (Rev  ). 

(b)  Contents.  This  subsection  is  based  on  the  first  sentence  of  the  second  paragraph  of  paragraph  12b  of  MCM,  1969  (Rev  ).  The  discussion  is 
based  on  paragraphs  72a  and  b  of  MCM ,  1969  (Rev  ).  See  a/so  paragraphs  44g  and  48c  of  MCM .  1969)  Rev.  );Grig^n  v.  California.  380L'  .S.  609 
(1965)  (comment  on  accused's  failure  to  testify);  United  States  v  Saint  John.  23  U.S. CM  A.  20, 48  CM.  R.  312(1974)  (comment  on  unrebutted 
nature  of  prosecution  evidence);  United  Slates  v.  Horn,  9  M.J.  429  (C  M. A.  1980)  (repeated  use  of  ‘I  think”  improper  but  not  prejudicial); 
United  States  v.  Knickerbocker,  2  M.J.  128  (C  M. A.  1977)  (personal  opinion  of  counsel);  United  States  v.  Shamberger,  1  M.J.  377  (C  M. A. 
1976)  (inflammatory  argument);  United  States  v.  Nelson.  1  M.J.  235  (C  M. A.  1975)  (comment  on  Article  32  testimony  of  accused  permitted; 
inflammatory  argument;  misleading  argument);  United  States  v  Reiner.  15  M.J.  38  (CM.  A.  1983);  United  States  v.  Fields.  15  M.J  34  (CM.  A. 
1983);  United  States  v.  Fitzpatrick.  14  M.J.  394  (CM.  A  1983)  (bringing  to  members'  attention  that  had  opportunity  to  hear  the  evidence  at  the 
Article  32  hearing  is  permissible);  t/nacd States  V.  Bobcrg.  17  L'.S.C.M.A.  401. 38C.M.R.  I99(  1968);  f/niied States  v.  Cook.  11  U.S. C  M.  A. 
99, 28  C.M  .R.  323  ( 1959)  (comment  on  community  relations);  United  States  v.  McCauley.  9  U.S. C  M  .  A  .  65,  25  C  M  .  R  327  (1958)  (citation  of 
authority  to  members).  See  generally  ABA  Standards,  The  Prosecution  Function  §  3-5.8  ( 1979),  The  Defense  Function  §  4-7.8  (1979).  See  also 
United  States  v.  Clifton,  15  M.J.  26  (C  M. A.  1983). 

(c)  IVaiver  cf  objection  to  improper  argument.  This  subsection  is  based  on  Fed.  R.  Crim.  P.  29. 1  and  is  generally  consistent  with  a  current 
practice.  See  United  Stales  v.  Grandy,  11  M.J.  270  (CM.  A.  1981),  See  also  United  States  v.  Doctor.  7  U.S. CM.  A.  126.  21  C.M.R.  252(1956). 
But  see  United  Stales  v.  Knickerbocker,  United  Stales  v.  Shamberger,  and  United  States  v.  Nelson,  all  supra:  United  Slates  v.  Ryan,  21 
U.S.C.M.A.  9,  44  C  M  R  63  (1971);  United  Slates  v.  Wood.  18  U.S. C  M. A.  291. 40  C.M.R.  3  (1969)  (military  judge  had  duty  to  act  on 

^  improper  argument  sua  sponte  where  error  was  plain).  As  to  the  discussion,  see  United  Stales  v.  Knickerbocker,  and  United  Slates  v.  Nelson,  both 
supra:  United  States  v.  O'Neal,  16  U.S.C.M.A.  33.  36  C.M.R.  189  (1966);  United  States  v.  Carpenter,  II  U.S.C.M.A.  418,  29  C.M.R.  234 
(1960). 

Rul«  920.  Instructions  on  findings 

(a)  In  general.  This  subsection  is  based  on  the  first  sentence  of  paragraph  73a  of  MCM,  1969  (Rev. ).  The  discussion  is  based  on  the  first  paragraph 
ofparagraph73aof  MCM,  1969  (Rev.),  See  UnitedStates  v.  Buchana,  19  U.S, CM.  A.  394,41  C.M.R.  394(1970);  United  States  v.  Harrison,  19 
U.S.C.M.A.  179,  41  C.M.R.  119  (\<)10):  United  Stales  v.  Moore,  16  U.S.C.M.A.  375,  36  C.M.R.  531  (1966);  Umred  Slales  v.  Smiib,  13 
U.S.C.M.A.  471 ,  33  C.M.R.  3  (1963).  See  also  United  States  v.  Gere.  662  F.2d  1291  (9th  Cir,  1981), 

(b)  When  given .  This  subsection  is  based  on  the  first  sentence  of  paragraph  "’’■i  and  on  paragraph  74e  of  MCM ,  1 969  (Rev. ),  and  is  consistent  with 
Fed.  R.  Crim.  P.  30.  This  subsection  expressly  provides  that  additional  instruct  ons  may  be  given  after  deliberations  have  begun  without  a  request 
from  the  members.  MCM,  1969  (Rev.)  was  silent  on  this  point.  The  discussion  is  based  on  t/nired Stares  v. /fickerrj,  I  M.J.  78(C.M.A,  1975). 

(c)  Requests  for  instructions.  This  subsection  is  based  on  the  first  three  sentences  in  Fed.  R.  Crim.  P.  30  and  on  the  second  and  fourth  sentences  of 
paragraph  13d  of  MCM,  1969  (Rev  ).  The  discussion  is  based  on  the  remainder  of  paragraph  13d. 

(d)  How  given.  The  first  sentence  of  this  subsection  is  based  on  the  last  paragraph  of  paragraph  13a  of  MCM ,  1 969  (Rev. ).  The  second  sentence  of 
this  subsection  permits  the  use  of  written  copies  of  instructions  without  stating  a  preference  for  or  against  them.  See  UnitedStates  v.  Slubowski,  1 
M.J.  461  (C.M.A.  1979),  UnitedStates  v.  Muir.  20  U.S.C.M.A.  188,  43  C.M.R,  28  (1970);  United  Stales  v.  Sampson,  7  M.J.  513  (A.C.M.R. 
1919)-,  United  Stales  V.  Sanders.  30  C.M.R.  521  (A.C.M.R.  1961).  Onlycopiesofinstructionsgivenorally  may  be  provided,  and  delivery  of  only 
a  portion  of  the  oral  instructions  to  the  members  in  writing  is  prohibited  when  a  party  objects.  This  should  eliminate  the  potential  problems 
associated  with  written  instructions.  See  United  States  v.  Slubowski.  supra:  United  Slates  v.  Caldwell.  11  U.S.C.M.A.  257,  29  C.M.R.  73 
(1960);  United  Slates  v.  Helm,  21  C.M.R.  357  (A.B.R.  1956).  Giving  written  instructions  is  never  required.  The  discussion  is  based  on  the  last 
paragraph  of  paragraph  13a  of  MCM,  1969  (Rev,)  and  United  Slates  v.  Caldwell,  supra.  As  to  the  use  of  written  instructions  in  Federal  district 
coaits,  see  generally  United  States  V.  Read,  658  F.2d  1225  (7th  Cir.  1981 );  United  States  v.Calabrase.  645  F.2d  1 379  (10th  Cir),  cert,  denied.  454 
U.S.  831  (1981), 

(e)  Required  instructions.  This  subsection  is  based  on  Article  51(c)  and  on  the  first  paragraph  of  paragraph  13a  of  MCM,  1969  (Rev  ).  See  also 
UnitedStates  v.  Steinruck,  1 1  M.J.  322  (C.M.A.  1981 );  UnitedStates  v.  Moore,  supra:  United  States  v.  Clark,  1  U.S.C.M.A.  201 , 2  C.M.R.  107 
(1952).  As  to  whether  the  defense  may  affirmatively  waive  certain  instructions  (e..g.,  lesser  included  offenses)  which  might  otherwise  be 

,  required;  see  United  States  v.  Johnson,  1  M.J.  137  (C.M.A.  1975);  United  Stales  v.  Mundy.  2  U.S.C.M.A.  500.  9  C.M.R.  130  (1953).  See 

9  generally  Cooper,  The  Military  Judge:  More  Than  a  Mere  Referee,  The  Army  Lawyer  (Aug.  1976)  1 ;  Hilliard,  The  Waiver  Doctrine:  Is  It  Still 
.T  Viable?,  18  A.F.  L.  Rev.  45  (Spring  1976), 

The  first  paragraph  in  the  discussion  is  based  on  f/nitedSrafer  V.  iackron,  12M.J.  163  (C.M.A.  1981);  l/nited  Slates  v.  Waldron,  II  M.J.  .36 
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(CM.  A.  1981 );  United  Slates  i  Uvans.  17U.S.C.M.A.  238,  38  CM  R.  36  ( 1967);  United  States  v.  dark,  supra  See  United  States  \  ,  Jnhnson, 
637  F.2d  1224  (9th  Cir.  1980);  United  States  i.  Burns.  624  F.2d  95  ( 10th  Cir  ),  cert,  denied.  449  U.S.  954  1 1980) 

The  third  paragraph  in  the  discussion  is  based  on  paragraph  73a  of  MCM.  1969  (Rev. )  and  on  Military  Judges  Benchhank.  DA  PAM  27-9 
Appendix  A,  (May  1982).  See  also  United  States  v.  Thomas.  11  M.J.  388  (C.M  A.  I9v  I );  United  States  i.  howler.  9  M.J  149  (C  .M  A  1980); 
United  States  v.  James.  5  M.J.  382  (CM.  A  1978)  (uncharged  misconduct);  United  Shaes  v.  Robinson.  1 1  M.J.  218  (CM. A.  1981 )  Icharacler 
evidence);  United  States  v.  Wahnon.  1  M.J.  144  (C  M.  A.  1975)  (effect  of  guilty  plea  on  other  charges);  United  States  Minter.  8  .M  J  867 
(N  C.M.R.),  aj^’d,  9  M.J  397 (CM  A.  \9%0).  United  States  v.  Prowell.  1  M.J.  612  (ACM  R  1975)  (effect  of  accused's  absence  from  Inal); 
United  States  v.  Jackson.  6  M.J.  1 16  (CM.  A.  1979);  United  States  v.  harrington.  14  L'.  SC. M  A.  614.  34  C  .MR  394  ( 1964)  (accused's  failure 
to  testify).  The  list  is  not  exhaustive. 

The  fourth  paragraph  in  the  discussion  is  based  on  paragraph  73c  of  MCM.  1969  (Rev  ).  See  also  United  States  i  Grand}.  II  .M  J  27(1 
(C.M.A.  1981). 

(f)  Waiver.  This  subsection  is  based  on  the  last  two  sentences  in  Fed  R.  Cnm.  P.  30.  See  also  United  States  i  .  Grandv.  supra;  United  States  i 
Salley.  9  M.J.  189  (C.M.A.  1980). 

Rule  921 .  Deliberations  and  voting  on  findings 

ia)  In  general.  This  subsection  is  based  on  Article  39(b)  and  on  the  second,  third,  and  fifth  sentences  of  paragraph  74d(  I )  of  MCM.  1969  (Rev  ) 
The  hrst  sentence  of  that  paragraph  is  unnecessary  and  the  fourth  is  covered  in  subsection  lb)  of  this  rule 

(b)  Deliberations.  The  first  sentence  of  this  subsection  is  based  on  the  fourth  sentence  of  paragraph  74d(  I )  of  .MCM.  1969  (Rev  l  The  second 
sentence  is  new  but  conforms  to  current  practice  See  United  States  v  Hurt.  9  L'  S.C  M  .A.  735.  27  C  M  R  3  (1958);  United  States  i 
Christensen.  30C,M.R.  959  ( A.FB.R  1961 )  The  third  sentence  is  based  on  United  States  v.  Jackson.  6  .M.J  1 16.  1 1 7  (C.M  A  1979)  (CikiIc.  J  . 
concurring  in  part  and  dissenting  in  part).  United  States  v  Smith.  15  U.S  CM  A.  416.  35  C.M  R  388  (1965)  See  also  paragraph  .546  of  MCM, 
1969  (Rev  );  United  States  i  Bonder.  639  F  2d  931  (2d  Cir.  1981) 

(c)  Voting.  Subsection  (I)  is  based  on  the  first  sentence  of  Article  51(a)  and  on  the  first  sentence  of  paragraph  74d(2)  of  MCM.  1969  (Rev  ) 

Subsection  (2)  is  based  on  Article  52(al  and  on  the  first  two  sentences  of  paragraph  74d(3)  of  MCM.  1969  (Rev. )  See  also  United  States  i 
Guilford.  8  M.J.  598  (A  C  M  R.  1979),  pet  denied.  8  M.J,  242  (1980)  (holding  Burch  v.  Louisiana.  441  L '.S  130  1 1979).  does  not  apply  to 
courts-martial.)  The  discussion  is  based  on  the  third  sentence  of  paragraph  IddO)  of  MCM.  1969  (Rev.) 

Subsection  (3)  is  based  on  the  fourth  sentence  of  paragraph  74r/(3)  of  MCM.  1969  (Rev.). 

Subsection  (4)  is  new  to  the  Manual  but  it  conforms  to  practice  generally  followed  ir  courts-martial .  Paragraph  Hdt  2 )  of  MC.M .  1 969  ( Rev  ) 
suggested  that  findings  as  to  a  specification  and  all  lesser  offenses  included  iherein  w^uld  be  resolved  by  a  single  ballot  Such  an  approach  is 
awkward,  however,  especially  when  there  are  multiple  lesser  included  offenses.  It  is  more  appropriate  to  allow  separate  consideration  of  each 
included  offense  until  a  finding  of  guilty  has  been  reached.  See  Military  Judges  Benchbook.  DA  PAM  27-9,  para  2-28  (May  1982) 

Subsection  (5)  is  based  on  the  second  sentence  of  Article  51(b)  and  on  paragraph  74(/(2)  of  MCM,  1969  (Rev  )  See  also  United  Stales  i 
Dildav.  47  C.M.R.  172  (A.C.M.R.  1973). 

(d)  Action  after  findings  are  reached.  This  subsection  and  the  discussion  arc  based  on  paragraphs  74^1 1 )  and  74g  of  MCM .  1 969  ( Rev  I  See  L  niled 
States  V.  Justice.  3  M.J.  451  (C  M.  A.  1977);  United  States  v.  Ricketts.  1  M.J  78  (C  M  .  A  1975).  United  States  v  McAllister.  19L'  S  C  M  A 
420.  42  C.M.R.  22  (1970).  The  use  of  findings  worksheets  is  encouraged  See  United  States  i  Henderson.  II  M  J  395  (CM  A  1981 1,  United 
States  V.  Barclay.  6  M.J.  785  (A  C  M  R.  1978).  pet.  denied.  7  M  J  71  (1979) 

Rule  922.  Announcement  of  findings 

(a)  In  general.  This  subsection  is  based  on  Article  53  and  on  the  first  sentence  of  paragraph  74g  of  MCM,  1969  (Rev  ).  See  also  United  States  i 
Dilday.  47  C.M.R.  172  (A.C.M.R.  1973).  The  discussion  is  based  on  United  States  i  Ricketts.  I  M  J  78  (C  M  A.  1975);  United  Stales  i 
Stewart.  48  C.M.R.  877  (A  C  M  R.  1974).  The  requirement  for  the  announcement  to  include  a  statement  of  the  percentage  of  members 
concurring  in  each  finding  of  guilty  and  that  the  vote  was  by  secret  written  ballot  has  been  deleted  Article  53  docs  not  require  such  an 
announcement  and  when  instructions  on  such  matters  are  given  (.tee  R  C  M  920(cii6ii,  the  members  arc  "presumed  to  have  complied  with  the 
instructions  given  them  by  the  judge."  United  Slates  v  Ricketts,  supra  at  82  See  (.'niied  .Suites  v  Jenkins.  12  MJ  222  (CM  A  1982).  Cj.  United 
States  V.  Hendon.  6  M.J.  171.  I7.VI74  (C  M. A  1979) 

(b)  Findings  by  members.  This  subsection  is  based  on  the  second  sentence  of  paragraph  74g  of  MCM.  1969  (Rev. ).  The  last  sentence  is  based  on 
the  last  sentence  of  paragraph  706  of  MCM,  1969  (Rev  ). 

ic)  Findings  by  military  judge  This  subsection  is  based  on  the  second  sentence  of  the  last  paragraph  of  paragraph  706  and  on  the  second  paragraph 
of  paragraph  74g  of  MCM,  1969  (Rev.)  See  also  Article  .39(a) 

(d)  Erroneous  announcement .  This  subsection  is  based  on  the  third  and  fourth  sentences  of  paragraph  74g  of  MCM,  1969  (Rev.) 

(el  Polling  prohibited  This  subsection  is  based  on  the  requirement  in  Article  51(a)  for  voting  by  secret  written  ballot.  This  distinguishes  military 
from  civilian  practice  {see  Fed.  R  Crim  P  31(d)).  Mil  R.  Evid  606(bl  permits  adequately  broad  questioning  to  ascertain  whether  a  finding  is 
subject  to  impeachment  due  to  extraneous  factors.  To  permit  general  inquiry  into  other  matters,  including  actual  votes  of  members,  would  be 
contrary  to  Article  51(a)  and  Article  .391  bi  See  United  States  i.  Bishop.  II  M.J.  7  (CM  A.  1981),  United  States  v  West.  23  L'S  CM  A  77.  48 
C  M  R  548  (1974)  (Duncan,  C  J  );  United  Stales  v  ,Va.t6.  5  I'  S.C  M  A  550,  555 ,  18C.MR  174.  179(  1955)  (Brosman,  J  concurring). 
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United  States  V.  Connors.  23C.M.R.  636(A.B.R  1957);  United  States  v.  Tolbert,  HC.M.R.  613(A.F.B.R.  1953).  ConiraCii\dv,cU .  Hollint’  the 
Military  Jury,  1 1  The  Advocate  53  (Mar-Apr,  1979);  Feld.  A  Manual  for  Courts-Martial  Practice  and  Appeal  S  72(1957)  See  also  United  State'. 
V.  Hendon,  supra. 

Rule  923.  Impeachment  of  findings 

This  rule  is  based  on  V.  Siiliop.  11  M.J.  7(C.M.A.  1981);  f/niifd5raf<-n'.  West,  23U.S.C.M.A.  77.48C.M  R  548il974i 

See  also  United  States  V.  Witherspoon.  12M.J.  588(A.C.M.R.  I9^\).  pet.  granted.  13  M.J.  210(C.M.A.  \W2).  United  States  v.  Hance.  lOM  J 
622  (A.C.M.R.  1980);  United  States  v.  Zinsmeister.  48  C.M.R.  931. 935  (A.  EC.  MR),  per.  denied.  23  L'.S.C.M  A  620  ( 1974);  United  States 
V.  Perez-Pagan,  47  C.M.R.  719  (A.C.M.R.  1973);  United  States  i;  Connors,  23  C.M.R  636(A.B  R  1957);  Mil  R  Evid  6()6(h) 

As  to  inconsistent  findings,  see  Harris  v.  Rivera.  454  U.S  3.39  ( 1981  );i)unn  i.  United  States.  284  L'.S  390  ( 1932);  United  States  v  Gaeta. 
14  M.J.  383,  391  n.  10  (C  M. A.  1983);  United  States  v.  Perguson.  21  U.S.C.M  A.  2(X).  44  C.M.R  2.54  (1972);  United  States  v.  Jules.  15 
C.M.R.  517  (A.B.R.  1954).  But  see  United  States  v.  Reid.  12  U.S.C.M  A.  497.  31  C  M  R  83(1961);  United  States  v.  Butler.  41  C  M  R  620 
(A.C.M.R.  1969). 

The  rule  is  not  intended  to  prevent  a  military  judge  from  setting  aside  improper  findings  This  would  include  improper  findings  of  guilty  of 
"mutually  exclusive"  offenses,  for  example,  larceny  (as  a  perpetrator)  of  certain  property  and  receiving  the  same  stolen  property.  In  such  a  case, 
the  members  should  be  instructed  before  they  deliberate  that  they  may  convict  of  no  more  than  one  of  the  two  offenses  See  Milanovich  v  United 
States.  365  U.S.  551  (1961);  United  States  v.  Cartssright.  13  M.J  174  (C  M.  A  1982);  t/m7e<JSrore.v  i  Clark.  20  U  S  C  M  .  A.  140.  42  C.M.R. 
332  (1970);  United  States  v.  Ford.  12  U.S.C.M  A.  3,  30C  M  R.  3  (I960). 

Rule  924.  Reconsideration  of  findings 

(a)  Time  for  reconsideration.  This  subsection  is  based  on  Article  52(c)  and  on  the  fourth  and  fifth  sentences  of  paragraph  74i/(3)  of  MCM, 
1%9  (Rev  ), 

(h)  Procedure .  This  subsection  is  based  on  Articles  52(a)  and  53(c)  and  on  the  last  three  sentences  of  paragraph  74d(3)of  MCM.  1969  (Rev).  See 
also  United  States  v.  Boland.  20  U.S. C  M. A.  83.  42  C.M.R.  275  (1970). 

(c)  Military  judge  sitting  alone.  This  subsection  is  new  to  the  Manual .  although  the  power  of  a  military  judge  to  reconsider  findings  of  guilty  has 
been  recognized.  United  States  v.  Chatman.  49  C.M.R.  319  (N. C.M.R.  1974).  It  is  also  implicit  in  Article  16  which  empowers  the  military  judge 
sitting  alone  to  perform  the  functions  of  the  members.  See  Article  52(c). 

CHAPTER  X.  SENTENCING 

Rula  1001.  Prasantancing  procadura 

Introduction.  This  rule  is  based  on  paragraph  75  of  MCM,  I969  (Rev.),  Additions,  deletions,  or  mtxlifications.  other  than  format  or  style 
changes,  are  noted  in  specific  subsections  infra. 

Sentencing  procedures  in  Federal  civilian  courts  can  be  followed  in  courts-martial  only  to  a  limited  degree.  Sentencing  in  courts-martial  may 
be  by  the  military  judge  or  members.  See  Articles  16  and  52(b).  The  military  does  not  have — and  it  is  not  feasible  to  create — an  independent, 
judicially  supervised  probation  service  to  prepare  presentence  reports.  See  Fed.  R.  Crim  P.  32(c).  This  rule  allows  the  presentation  of  much  of  the 
same  information  to  the  court-martial  as  would  be  contained  in  a  presentence  report,  but  it  docs  so  within  the  protections  of  an  adversarial 
proceeding,  to  which  rules  of  evidence  apply  Ibut  cf.  Williams  v.  Hen-  York.  337  U.S.  241  ( 1949)).  although  they  may  be  relaxed  for  some 
purposes.  See  subsections  (b)(4)  and  (5),  (c)(3),  (d).  and  (e)  of  this  rule.  The  presentation  of  matters  in  the  accused's  service  records  (.see 
subsection  (b)(2)  of  this  rule)  provides  much  of  the  information  which  would  be  in  a  presentence  report.  Such  records  are  not  prepared  for 
purposes  of  prosecution  (cf.  United  States  v.  Boles.  1 1  M  J.  195  (CM  A.  1981 ))  and  arc  therefore  impartial,  like  presentence  reports.  In  addition, 
the  clarification  of  the  types  of  cases  in  which  aggravation  evidence  may  be  introduced  (see  subsection  (b)(4)  of  this  rule)  and  authorization  for  the 
trial  counsel  to  present  opinion  evidence  about  the  accused's  rehabilitative  potential  (see  subsection  (b)(5)  of  this  rule)  provide  additional  avenues 
for  presenting  relevant  information  to  the  court-martial.  The  accused  retains  the  right  to  present  matters  in  extenuation  and  mitigation  (.see 
subsection  (c)  of  this  rule). 

In  addition  to  Fed.  R.  Crim.  P.  32(c).  several  other  subsections  in  Fed  R.  Crim.  P.  32  are  Inapplicable  to  courts-martial  or  are  covered  in 
other  mies.  Fed,  R.  Crim.  P.  32(a)(2)  is  covered  in  R.C.M.  1010.  Fed  R  Crim.  P.  32(b)(1)  is  inapposite;  parallel  matters  are  covered  in  R  C  M. 
1114.  Fed.  R.  Crim.  P.  32(b)(2)  is  inapplicable  as  courts-martial  lack  power  to  adjudge  criminal  forfeiture  of  property  Fed.  R.  Cnm.  P.  32(d)  is 
covered  in  R.C.M.  91(Xh).  See  also  Article  45(a).  As  to  Fed.  R  Crim  P.  32(e).  see  R  C  M  1 108. 

(a)  In  general.  Subsection  (a)(3)  is  based  on  the  third  sentence  of  paragraph  536  of  MCM.  1969  (Rev  )  and  on  the  second  sentence  of  Fed  R 
Crim.  P.  32(a).  See  also  Hill  v.  United  States.  .368  US.  424  ( 1962);  Green  c.  United  States.  365  US.  .301  1 1961 1  Subsection  tail  3)  of  paragraph 
75  of  MCM,  1969  (Rev. )  is  deleted  as  the  convening  authority  is  no  longer  required  to  examine  the  findings  for  factual  sufficiency  Subsection 

(a) (2)  is  consistent  with  the  first  sentence  of  Fed.  R.  Crim.  P  32(a).  .5ee  Article  53.  As  to  the  last  sentence  of  Fed  R  Cnm  P  32(a).  see  subsection 
(g)  of  this  rule. 

(b)  Matter  to  be  presented  by  the  prosecution .  Subsections  (.3)  and  (4)  are  modifications  of  paragraph  75fi(.3|  and  (4)  of  MCM.  1969  (Rev  ),  and 
subsection  (5)  is  new. 

The  fourth  sentence  of  subsection  (2)  is  modified  by  substituting  "a  particular  document"  (or  "the  intoimalion  "  This  is  intended  to  avoid 
the  result  reached  in  United  States  v.  Morgan.  1 5  M.J.  128  (CM  A  1983).  For  reasons  discussed  above,  sentencing  priveedings  in  courts-martial 
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are  adversarial  Within  the  limits  prescribed  in  the  Manual,  each  side  should  have  the  opportunity  to  present,  or  not  present,  evidence.  Morgan 
encourages  gamesmanship,  and  may  result  in  less  intormalion  being  presented  in  some  cases  because  ol  the  lack  of  opportunity  to  rebut 

Subsection  (3)  deletes  the  exclusion  of  convictions  more  than  6  years  old.  No  similar  restriction  applies  to  consideration  of  prior  convictions 
at  sentencing  proceedings  in  Federal  civilian  courts.  There  is  nv>  reason  to  forbid  their  consideration  by  courts-martial,  subject  to  Mil  R. 
Evid.  403. 

Subsection  (3)  also  eliminates  the  requirement  that  a  conviction  be  linal  before  it  may  be  considered  by  the  court-martial  on  sentencing  No 
similar  restriction  applies  in  Federal  civilian  courts.  This  subsection  parallels  Mil.  R.  fivid.  6(W  An  exception  is  provided  for  summary  courts- 
martial  and  special  courts-martial  without  a  military  judge.  See  Analysis.  Mil,  R  Evid.  600.  Whether  an  adjudication  of  guilt  in  a  civilian  forum 
is  a  conviction  will  depend  on  the  law  in  that  jurisdiction. 

Subsection  (4)  makes  clear  that  evidence  in  aggravation  may  be  introduced  whether  the  accused  pleaded  guilty  or  not  guilty,  and  w  hether  or 
not  it  would  be  admissible  on  the  merits.  This  is  consistent  with  the  interpretation  of  paragraph  7.36|3)  (later  amended  to  be  paragraph  756(4 1  of 
MCM.  1969  (Rev. )  by  Exec.  Order  No.  12315  (July  29.  mUniletl States  v  Vkkers.  1 3  M  J  403  (C  M.  A.  1982).  Sec  a/,vo  U  S.  Dep  t  of 

Justice.  Attorney  General's  Task  Force  on  Violent  Crime.  Final  Report  Recommendation  14  ( 1981 1;  Fed  R.  Crim.  P.  32(c)(2)(Bl  and  (C).  This 
subsection  does  not  authorize  introduction  in  general  of  evidence  of  bad  character  or  uncharged  misconduct.  The  evidence  must  be  of 
circumstances  directly  relating  to  or  resulting  from  an  offense  of  which  the  accused  has  been  found  guilty.  See  United  States  i .  Rose,  6  M .  J  754 
(N.C.M.R.  1978).  pet.  denied,  7  M.J.  56  (C.M.  A.  1979);  United  States  v.  Taliaferro,  2  M.J.  397  ( A.C.M.R.  1975);  United  States  v.  Peace.  49 
C.M.R.  172  (A.C.M.R.  1974). 

Subsection  (5)  is  new.  (Paragraph  756(5)  of  MCM.  1 969  ( Rev. )  is  deleted  here,  as  it  is  now  covered  in  R.  CM.  701(a)(5).  C/  Fed.  R.  Crim.  P. 
32(c)(3). )  Subsection  (5)  authorizes  the  trial  counsel  to  present,  in  the  form  ofopinion  testimony  (.see  Mil.  R.  Evid  .  Section  VII).  evidence  of  ihe 
accused's  character  as  a  servicemember  and  rehabilitative  potential.  Note  that  inquiry  intospecihe  instances  of  conduct  is  not  permitted  on  direct 
examination,  but  may  be  made  on  cross-examination.  Subsection  (5)  will  allow  a  more  complete  presentation  of  information  about  the  accused  to 
the  court-martial.  The  accused's  character  is  in  issue  as  part  of  the  sentencing  decision,  since  the  sentence  must  be  tailored  to  the  offender.  Cf 
United  States  v.  Lania,  9  M.J.  100  (CM.  A.  1980).  Therefore,  introduction  of  evidence  of  this  nature  should  not  be  continger'  solely  upon  the 
election  of  the  defense.  Information  of  a  similar  nature,  from  the  accused's  employer  or  neighbors,  is  often  included  in  civilian  presentencing 
reports.  See.  e.g..  Fed.  R.  Crim.  P.  32(c)(2).  Subsection  (5)  guards  against  unreliable  information  by  guaranteeing  that  the  accused  will  have  the 
right  to  confront  and  cross-examine  such  witnesses 

ie)  Production  cf  witnesses.  The  language  of  subsection  (2)(C)  has  been  modified  to  clarify  that  only  a  stipulation  of  fact  permits  nonproduction. 
See  United  States  v.  Gonzalez.  16  M.J.  58  (C  M. A.  1983). 

(f)  Additional  matters  to  be  considered.  This  subsection  is  based  on  the  third  and  fourth  sentences  of  paragraph  7ba(  2 )  of  MCM .  1 969  ( Rev. )  and 
on  the  lirst  sentence  of  paragraph  123  of  MCM.  1969  (Rev  ).  The  discussion  is  based  on  the  last  two  sentences  of  paragraph  123  of  MCM.  1969 
(Rev). 

(g)  Argument.  The  last  sentence  is  new.  See  Analy.sis.  R.C.M.  919)c).  As  to  the  second  sentence,  see  United  Slates  i  Grady.  15  M.J  275 
(CM. A.  1983). 

Rule  1002.  Sentence  determination 

This  rule  is  based  on  the  Isrst  sentence  in  paragraph  76u(  I )  of  MCM.  1969  (Rev. ). 

Rule  1003.  Puniahments 

Introduction.  This  rule  lists  the  punishments  a  court-martial  is  authonzed  to  impose,  and  presents  general  limitations  on  punishments  not 
provided  in  specitic  rules  elsewhere  Limitations  based  on  jurisdiction  (.veeR. C  M  201(f))  .  rehcarings.  other  and  new  trials  i  .si'c  R  C  M  810(d)); 
and  on  referral  instructions  (see  R.C.M.  60l(c)(  I ))  are  contained  elsewhere,  but  arc  referred  to  in  this  rule  See  subsection  (0(3)  and  discussion 
The  maximum  punishments  for  each  offense  arc  listed  in  Part  IV  The  automatic  suspension  of  limitations  at  paragraph  1 27t  |5)  of  MCM.  1969 
(Rev. )  is  deleted  since  the  maximum  punishments  now  include  appropriate  adjustments  in  the  maximum  authorized  punishment  in  time  of  war  or 
under  other  circumstances. 

(a)  In  general.  This  subsection  provides  express  authority  for  adjudging  any  authorized  punishment  m  the  case  ol  any  person  tried  by  court- 
martial.  subject  only  to  specitic  limitations  prescribed  elsewhere  It  docs  not  change  current  law. 

(b)  Authorized  punishments  This  subsection  lists  those  punishments  which  are  authorized,  rather  than  some  which  are  prohibited  This  approach 
is  simpler  and  should  eliminate  questions  absiut  what  punishments  a  court-martial  may  adjudge. 

Subsection  ( 1 1  is  based  on  paragraph  126/  of  MC.M.  1969  (Rev  ).  Admonition  has  been  deleted  as  unnecessary 

Subsection  (2)  is  based  on  paragraphs  12661 1 )  and  (2)  of  MCM.  1969  (Rev.) 

Subsection  ( 3)  is  based  on  paragraph  1 266(  3)  of  MCM.  l969iRev. ).  .See  R  C  M  1 1 1 3(d)(4)  and  Analysis  concerning  possible  issues  raised 
by  enforcing  a  tine  through  confinement. 

Detention  of  pay  (paragraph  1266(4)  of  MCM.  1969  (Rev  ))  has  been  deleted  This  punishment  has  been  used  very  seldom  and  is 
administratively  cumbersome 

Subsection  (4)  is  based  on  paragraph  126/  of  MCM.  1969  (Rev.  f 
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Subsection  (S)  is  based  on  the  second  paragraph  of  paragraph  126eof  MCM,  1969  (Rev  ).  The  first  sentence  in  the  discussion  is  based  on  the 
same  paragraph.  The  second  sentence  in  the  discussion  is  based  on  the  last  sentence  in  the  first  paragraph  of  paragraph  1 26e  of  MCM .  1 969  (Rev  ). 

Subsection  (6)  is  based  on  paragraph  126g  and  on  the  ninth  sentence  of  the  second  paragraph  of  paragraph  I27(’(2)  of  MCM.  1969  (Rev  ). 
The  equivalency  of  restriction  and  conhnement  has  been  incorporated  here  and  is  based  on  the  table  of  equivalencies  at  paragraph  I27c(2)  of 
MCM,  1969  (Rev.).  See  also  Article  20. 

Subsection  (7)  and  the  discussion  are  based  on  paragraph  1261;  of  MCM.  1969  (Rev.).  The  last  sentence  in  the  rule  is  new  and  is  based  on  the 
table  of  equivalent  punishments  at  paragraph  I27c(2)  of  MCM,  1969  (Rev.).  See  also  Article  20. 

Subsection  (8)  is  based  on  paragraph  126jofMCM,  l969(Rev.).  Matters  in  the  second  paragraph  of  paragraph  126;  of  MCM,  1 969  (Rev.)  are  now 
covered  in  R.C.M.  1113(d)(2)(A). 

Subsection  (9)  is  based  on  the  last  paragraph  of  paragraph  1 25  of  MCM,  1969  (Rev. ).  The  last  sentence  is  new  and  is  based  on  the  table  of 
equivalent  punishments  at  paragraph  I27c(2)  of  MCM,  1969  (Rev.). 

Subsection  (10)(A)  is  based  on  the  second  paragraph  of  paragraph  l26dof  MCM,  1969  (Rev  ).  Subsections  (10)(B)  and  (C)  are  based  on 
paragraphs  76a(3)  and  (4)  and  I27c(4)  of  MCM,  1969  (Rev  ). 

As  to  subsection  (11),  see  R.C.M.  1004. 

Subsection  (12)  is  based  on  Article  18. 

Subsections  (6),  (7),  and  (9)  incorporate  equivalencies  for  restriction,  hard  labor  without  confinement,  confinement,  and  confinement  on 
bread  and  water  or  diminished  rations.  This  makes  the  table  of  equivalent  punishments  at  paragraph  I27c(2)  of  MCM.  1969  (Rev.)  unnecessary 
and  it  has  been  deleted.  That  table  was  confusing  and  subject  to  different  interpretations.  For  example,  the  table  and  the  accompanying  discussion 
suggested  that  if  the  maximum  punishment  for  an  offense  was  confinement  for  3  months  and  forfeiture  of  two-thirds  pay  per  month  for  3  months,  a 
court-martial  could  elect  to  adjudge  confinement  for  6  months  and  no  forfeimres.  The  deletion  of  the  table  and  inclusion  of  specific  equivalencies 
where  they  apply  eliminates  the  possibility  of  such  a  result. 

(c)  Limits  OH  punishments.  Subsections  (1)(A)  and  (B)  are  based  on  paragraph  l27c(l)of  MCM,  1969  (Rev.).  Subsection  ( 1  )(C)  is  based  on  the 
first  3  sentences  and  the  last  sentence  of  paragraph  76<j(S)  of  MCM,  1969  (Rev.).  See  Blockburger  v.  United  Slates,  284  U.S.  299(1932);  United 

States  v.  Washington,  1  M.J.  473  (C  M. A.  1976).  See  also  Missouri  v.  Hunter, _ U.S _ _  51  U.S.L.W.  4093  (1983);  United 

States  V.  Baker,  14  M.J.  361  (C.M.A.  1983).  The  discussion  is  based  on  paragraph  76<i(5)  of  MCM,  1969  (Rev.).  As  to  the  third  paragraph  in  the 
discussion,  see,  e.g..  United  States  v.  Posnick,  8  U.S. C.M.A.  201, 24C.M.R.  11  (1957).  Cf.  United  States  v.  Stega//.  6  M.J,  176  (C.M.A.  1979). 
As  to  the  fourth  paragraph  in  the  discussion,  see  United  States  v.  Harrison,  4  M.J.  332  (C.M.A.  1978);  United  States  v.  Irving,  3  M.J,  6  (C.M.A. 

1977) ;  United  States  v.  Hughes,  1  M.J.  346  (C.M.A.  1976);  United  States  v.  Burney,  21  U.S.C.M.A.  71,  44  C.M.R.  125  (1971). 

Subsection  (2)(A)  is  based  on  paragraph  126d  of  MCM,  1969  (Rev.),  ftuagraph  127a  of  MCM,  1969  (Rev.)  provided  that  the  maximum 
punishments  were  "not  binding"  in  cases  of  officers,  but  could  "be  used  as  a  guide."  Read  in  conjunction  with  paragraph  126<f  of  MCM.  1969 
(Rev.)  these  provisions  had  the  practical  effect  of  prescribing  no  limits  on  forfeimres  when  the  accused  is  an  officer.  This  distinction  has  now  been 
deleted.  The  maximum  limits  on  forfeitures  are  the  same  for  officers  and  enlisted  persons. 

Sub3ecUon(3)  is  based  on  paragraph  l27bof  MCM.  1969  (Rev,).  It  serves  as  a  reminder  that  the  limits  on  punishments  may  be  affected  by 
other  rules,  which  are  referred  to  in  the  discussion. 

The  last  sentence  in  subsections  (I)  and  (2)  is  new.  Under  R.C.M.  I()0l(b)(3).  a  court-martial  conviction  may  now  be  considered  by  the 
sentetKing  body  whether  or  not  it  is  final .  Allowing  such  a  conviction  to  affect  the  maximum  punishment  may  cause  later  problems,  however.  The 
subsequent  reversal  of  a  conviction  would  seldom  affect  a  sentence  of  another  court-martial  where  that  conviction  was  merely  a  factor  which  was 
considered,  especially  when  the  pendency  of  an  appeal  may  also  have  been  considered.  However,  reversal  would  always  affect  the  validity  of  any 
later  discharge  or  confinement  for  which  it  provided  the  basis. 

(d)  Circumstances  permitting  increased  punishments.  This  subsection  is  based  on  Section  B  of  the  Table  of  Maximum  Punishments,  paragraph 
127c  of  MCM,  1969  (Rev.).  See  also  United  States  v.  Timmons.  13  M.J.  431  (C.M.A.  1982).  The  last  two  sentences  in  the  discussion  are  based  on 
United  States  v.  Mack,  9  M.J.  300  (C.M.A,  1980);  United  States  v.  Booker.  5  M.J.  238  (C.M.A.  1977),  vacated  in  part.  5  M.J.  246  (C.M.A. 

1978) .  Cf.  United  States  v.  Cqfield.  11  M.J.  422  (C.M.A,  1981). 
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Introduction.  This  rule  is  new.  It  provides  additional  standards  and  procedures  governing  determination  of  a  sentence  in  capital  cases.  It  is 
based  on  the  President's  authority  under  Articles  18.  36.  and  56.  See  also  U.S.  Const.  Art.  II,  sec.  2.  cl.l. 

This  rule  and  the  analysis  were  drafted  before  the  Court  of  Military  Appeals  issued  its  decision  in  United  States  v.  Matthews.  16  M.J.  354 
(C.M.A.  1983)  on  October  1 1 ,  1983,  There  the  court  reversed  the  sentence  of  death  because  of  the  absence  of  a  requirement  for  the  members  to 
specifically  find  aggravating  circumstances  on  which  the  sentence  was  based.  When  this  rule  was  drafted,  the  procedures  for  capital  cases  were  the 
subject  of  litigation  in  Matthews  and  other  cases.  See  e.g..  United  States  v.  Matthews.  13  M.J.  501  (A. C.M.R.  1982),  rev'd.  United  States  v. 
Matthews,  supra;  UniiedStates  V.  Rojas,  15  M.J.  902  (N.M. C.M.R.  I9i3).  See  also  United  States  v.  Gay.  16M.J.  586(A.F.C.M.R.  1982),  cert. 
for  review  filed.  16  M.J.  160  (1983)  (decided  after  draft  MCM  was  circulated  for  comment).  The  rule  was  drafted  in  recognition  that,  as  a  matter  of 
policy,  procedures  for  the  sentence  determination  in  capital  cases  should  be  revised,  regardless  of  the  outcome  of  such  litigation,  in  order  to  better 
protect  the  rights  of  servicememben. 

While  the  draft  Manual  was  under  review  following  public  comment  on  it  isee  48  Fed.  Reg.  23688  ( 1983)),  the  Matthews  decision  was 
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issued.  The  holding  in  generated  a  necessiiy  lo  revi.se  priKX'dures  in  capital  eases  HoiAcver.  A/ufi/ieu  s  did  not  require  substantive 

revision  of  the  proposed  R.C.M.  I(XJ4  The  seteral  modihealions  made  in  the  rule  since  it  was  circulated  lor  comment  were  based  on  suggestions 
from  other  sources  They  are  unrelated  to  any  of  the  issues  involved  in  Manhe»s. 

Capital  punishment  is  not  unconstitutional  per  te  (ireet;  v  (ieorgia.  42K  L '.S.  I5.t  ilOTh);  l  ulled  Suiie\  i  Manhews.  supra.  Capital 
punishment  does  not  violate  Article  .“iS.  Compare  Article  55  wuh  .Articles  85.  0('.  04.  00  I02.  I(I4.  |i)6.  I  lO.  1 1,5.  1 18.  and  I2(l  See  CniieJ 
States  V.  Matthews,  supra.  But  cf.  id.  at  .582  (Fletcher,  J..  concurring  in  result)  (absent  additional  procedural  requirements,  sentence  of  death 
violated  Article  55).  The  Supreme  Court  has  established  that  capital  punishment  docs  not  violate  the  Fighth  Amendment  (C  S  Const,  amend 
VllI)  unless  it:  "makes  no  measurable  contribution  to  acceptable  goals  of  punishment  and  hence  is  nothing  more  than  a  purposeless  and  needless 
imposition  of  pain  and  suffering";  "is  grossly  out  of  proportion  to  the  crime"  {Coker  v.  Georgia.  4.5.5  US.  584.  592  ( 1 977));  or  is  adjudged  under 
procedures  which  do  not  adequately  protect  against  the  arbitrary  or  capriewsus  exercise  of  discretion  in  determining  a  sentence  l  urmaii  i 

Georgia.  408  C.S.  238  ( 1972).  Cf.  Barclay  v.  Florida. _ C.S _ I0.5  S.  Ct.  .541 8 1 1983  i:  Zaiii  v.  Siephens. _ C  .S _ 

103  S.  Cl.  2733  (1983);  Godfrey  v.  Georgia.  446  L'.S.  4201 1980); rioo*  i.  Texas.  428  C..S.  262  ( 1976):  Profiii  v.  Florida.  428  C  S.  242  (1976); 
Gregg  V.  Georgia,  supra.  See  United  States  i.  Matthews,  supra  l  urlhermore.  while  the  procedures  under  w  hich  death  may  be  adjudged  must 
adequately  protect  against  the  unrestrained  exercise  of  discretion,  they  may  not  completelt  foreclose  discretion  (at  least  in  most  cases,  see 
subsection  (e).  in/ra)  or  the  consideration  of  extenuating  or  mitigating  circumsiances.  SeeFddiiigs  i.  Oklahoma.  455  L'.S  104  ( \  'n2v.  Lockett  i. 
Ohio.  438  L'.S.  586  (1978);  Roberts  iHarryl  v.  Louisiana.  431  C.S  6.5.5  (1977);  Roberts  {Stanislaus i  i,  Louisiana.  428  L’.S.  325  (1976); 
Woodson  v.  North  Carolina.  428  L’.S.  280  ( 1976).  In  Matthews  the  Court  of  Military  .Appeals  suggested  that  similar  considerations  apply  with 
respect  to  Article  55’s  prohibitions  against  cruel  and  unusual  punishment.  Cmied  Stales  i  Matthesss.  supra  at  368-69.  379-80. 

The  Court  of  Military  Appeals  listed  several  requirements  tor  adjudication  of  Ihe  death  penalty,  based  on  Supreme  Court  decisions:  Ilia 
separate  sentencing  procedure  must  follow  the  finding  of  guilt  of  a  potential  capital  offense;  (2)  speeitic  aggravating  circumsiances  must  be 
identified  to  the  sentencing  authority;  (3)  Ihe  sentencing  authority  must  select  and  make  (indings  on  the  particular  aggravating  circumstances  used 
as  a  basis  for  imposing  the  death  sentence;  (4 1  the  defendant  must  have  an  unresincled  opportunity  lo  present  mitigating  and  extenuating  evidence; 
and  (5)  mandatory  appellate  review  must  be  required  to  consider  Ihe  propriety  of  the  sentence  as  to  the  individual  offense  and  individual  defendant 
and  to  compare  the  sentence  to  similar  cases  w  ithin  the  jurisdiction.  See  United  States  i  Matthews,  supra  at  369-77  and  cases  cited  therein. 

The  Supreme  Court  has  not  decided  whether  Furman  v.  Georgia,  supra,  and  subsequent  decisions  concerning  capital  punishment  apply  to 
courts-martial.  See  Schick  v.  Reed.  419  L'.S,  256  (1974).  But  see  Furman  i  Georgia,  supra  at  41 2  (Blaekmun.  J. ,  dissenting);  id.  at  41 7-18 
(Powell,  J,  dissenting).  See  generally  Pf ms  and  Milhizer.  The  Military  Death  Penalty  and  the  ConsUtution:  There  Is  Life  After  Furman.  97  Mil.  L. 
Rev.  35  (1982);  Pavlick.  The  Constitutionality  tf  the  U.C.M.J.  Death  Penalty  Provisions.  97  Mil.  L.  Rev  81  ( 1982);  Comment.  The  Death 
Penalty  in  Military  Courts:  Constitutionally  Imposed.'  30  L'CLA  L.  Rev.  366  ( 1982);  Dawson.  Is  the  Death  Penally  in  the  Military  Cruel  and 
Unusual?.  31  JAG  J.  (Navy)  53  ( 1980);  English.  The  Constitutionality  of  the  Court-Martial  Death  Sentence.  21  A.F.L,  Rev.  552  (1979). 

The  Court  of  Military  Appeals  held  in  United  States  v.  Matthews,  supra,  that  the  requirements  established  by  the  Supreme  Court  for  civilian 
cases  apply  in  courts-martial,  at  least  in  the  absence  of  circumstances  calling  for  different  rules,  such  as  combat  conditions  or  wartime  spying. 
United  States  v.  Matthews,  supra  at  368.  The  court  added  that  current  military  capital  sentencing  procedures  are  constitutionally  adequate  in  the 
following  respects;  ( 1 )  there  is  a  .separate  sentencing  process  in  which  the  members  are  instructed  by  the  military  judge  as  to  their  duties;  (2) 
certain  aggravating  factors  (e  g  .  premeditation)  must  be  found  by  the  members  during  findings,  and  evidence  of  other  aggravating  circumstances 
may  be  submitted  during  sentencing;  (3)  the  accused  has  an  unlimited  opportunity  to  present  relevant  evidence  in  extenuation  and  mitigation;  and 
(4)  mandatory  review  is  required  by  a  Court  of  Military  Review,  and  the  Court  of  Military  Appeals,  w  ith  further  consideration  by  the  President. 
United  States  v.  Matthews,  supra  at  377-78  The  court  held,  that  Ihe  prwedure  is  defective,  however,  in  that  the  members  are  not  required  to 
"specifically  identify  Ihe  aggravating  factors  upon  w  hich  they  have  relied  in  choosing  to  impose  the  death  penalty.  "  id.  at  379.  at  least  w  ith  respect 
to  a  peacetime  murder  case.  See  id.  at  368 

The  Court  of  Military  Appeals  stated  in  Matthews  that  constitutionally  adequate  procedures  for  capital  cases  may  be  promulgated  by  Ihe 
President.  Id.  at  380-8 1 .  The  President's  unique  authority  over  military  justice,  particularly  its  procedure  and  punishments  is  well  established. 
See  U.S.  Const.  Art.  II.  sec.  2,  cl.  I ;  Articles  18.  36,  and  56.  Congress  recently  reaflirmed  the  broad  scope  of  this  Presidential  authority.  See  Pub. 
L.  No.  96-107.  Title  VIII.  S  80l(bl.  93  Slat.  811  (Nov.  9,  1979);  S  Rep.  No.  107.  96ili  Cong  ,  IstSess.  1 23- 1 25  ( 1979);  Wearing^  on  5.42« 
Before  the  Military  Personnel  Subcomm.  tf  the  Hou.se  Comm,  on  Armed  Services .  96thCong  .  IstSess.  5-6,  14,  17-18.  20-21, 52.  106(1979). 
See  also  United  States  v.  Ezell.  6  M.J.  307,  316-17  (C.M.A.  1978):  W.  Winthrop.  MiUtarv  Law  and  Precedents  27-33  (2d  ed.  1920  reprint).  Cf. 
Jurek  V.  Texas,  supra  (judicial  construction  may  save  an  otherwise  defective  death  penalty  provision).  The  changes  made  m  this  rule  are 
procedural  See  Dobbert  v.  Florida.  432  L.S  282  (1977). 

R.C.M.  1004  is  ba.sed  on  the  recognition  that,  in  courts-martial,  as  in  civilian  prosecutions,  death  should  be  adjudged  only  under  carefully 
tailored  procedures  designed  to  ensure  that  all  relevant  matters  arc  thoroughly  considered  and  that  such  punishment  is  appropriate 

At  the  same  time.  R.C.M.  I(X)4  rests  on  the  conclusion  that  Ihe  death  penalty  remains  a  necessary  sanction  in  courts-martial  and  that  it  is  an 
appropriate  punishment  under  a  broader  range  of  circumsiances  than  may  be  Ihe  case  in  cisilian  jurisdictions  This  is  because  of  the  unique 
purpose  and  organization  of  the  military,  and  its  composition  and  the  circumstances  in  w  hich  it  operates  Cf  Parker  i  Levy.  417  L  S  733  ( 1974) 
See  also  United  States  v  Matthews,  supra  at  368. 

(a)  In  general.  Subsection  ( 1 1  is  based  on  Ihe  code  and  rellccls  the  first  of  two  "thresholds  '  before  death  may  he  adjudged:  the  accused  must  have 
been  found  guilty  of  an  offense  for  which  death  is  authorized 

Subsection  (2)  refers  tothe  remaining  tests  in  subsections  (b)  and  (cl  of  the  rule;  the  prosecution  must  prove,  beyond  a  reasonable  doubt .  the 
existence  of  one  or  more  aggravating  circumstances  listed  in  subsection  tcl  of  the  rule  Only  if  this  second  threshold  is  passed  may  the  members 
consider  death  If  the  members  reach  this  point,  their  sentencing  deliberations  and  procedures  would  be  like  those  in  any  other  case,  except  that  the 
members  must  apply  an  additional  specific  standard  before  they  may  adjudge  death  See  subsection  lhl(.5)  of  this  rule 
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This  rule  thus  combines  two  preliminary  tests  w  hich  must  be  met  before  death  may  be  adjudged  w  ith  a  standard  w  hich  must  be  applied  before 
death  may  be  adjudged.  Cf.  Barclay  v.  h'lorida  and  Zam  e.  Stephens,  both  supra.  The  Working  Group  considered  the  capital  punishment 
provisions  of  those  states  which  now  authorise  capital  punishment,  as  well  as  the  AT/  Model  Penal  Code  S  201  6(.1|.  14)  (Tent.  Draft  No  9,  1959) 
(guoted  at  Gregu  v.  Georgia,  supra  at  19.f  n.44).  The  AB.\  Standards  do  not  include  specitic  prttvisions  for  capital  punishment.  See  ABA 
Standards.  Sentencing  Alternatives  and  Procedures  S  18-1 . 1  (1979).  This  rule  is  not  based  on  any  specilic  state  statute.  It  should  be  noted, 
however,  that  this  rule  provides  a  greater  measure  of  guidance  for  members  than  does  the  Georgia  priK'edure  which  has  been  upheld  by  the 
Supreme  Court.  In  Georgia,  once  a  statutory  aggravating  factor  has  been  proved,  the  statute  leaves  the  decision  whether  to  adjudge  death  entirely 
to  the  jury.  See  Ga.  Code  Ann.  §S  17-10-30,  17-10-31  (1982).  (In  Georgia, once  an  aggravalingcircumstance  has  been  proved, the  burden  may 
effectively  be  on  the  defendant  to  show  w  hy  death  should  not  be  adjudged.  See  Coker  i.  Georgia,  supra  at  590-91 . )  Subsection  (b)(4)(B)  of  this 
rule  supplies  a  standard  for  that  decision.  Many  state  statutes  adopt  a  similar  balancing  test,  although  the  specilic  standard  to  be  applied  vanes 
See.  e.g..  Ark.  Stat.  Ann.  §  41-1302  (1977).  Cf.  Barclay  i'.  Florida,  supra.  See  also  Analysis,  subsection  (b)(4)(Bl.  infra. 

(b)  Procedure.  Subsection  ( I)  is  intended  to  avoid  surprise  and  trial  delays.  Cf  Ga.  Code  Ann.  S  l7-IO-2(a)  ( 1982).  Consistent  with  R.C  M. 
701 .  its  purpose  is  to  put  the  defense  on  notice  of  issues  in  the  case.  This  pennits  thorough  preparation,  and  makes  possible  early  submission  of 
requests  to  produce  witnesses  or  evidence.  At  the  same  time,  this  subsection  affords  some  latitude  to  the  prosecution  to  provide  later  notice, 
recognizing  that  the  exigencies  of  proof  may  prevent  early  notice  in  some  cases.  This  is  pennissible  as  long  as  the  defense  is  not  harmed;  ordinarily 
a  continuance  or  recess  will  prevent  such  prejudice. 

There  Is  no  requirement  to  plead  the  aggravating  circumstances  under  subsection  (c).  (Statutory  aggravating  circumstances  are  elements  of 
the  offense,  and  must  be  pleaded  and  proved;  see.  e  g..  Article  85  (time  of  war);  Article  1 18|  I )  (premeditation)).  Notice  of  the  aggravating 
circumstances  under  this  subsection  may  be  accomplished  like  any  other  notice  in  these  rules.  Note  that  under  R  C  M.  70lla)(5)  the  trial  counsel 
is  required  to  inform  the  defense  of  evidence  the  prosecution  intends  to  introduce  at  sentencing. 

Subsection  (2)  makes  clear  that  the  prosecution  may  introduce  evidence  in  aggravation  under  R  C  M  100l(b)(4|.  Note  that  depositions  are 
not  admissible  for  this  purpose.  See  Article  49(d). 

Subsection  (3)  is  based  on  Eddings  v.  Oklahoma  and  Lockett  v.  Ohio,  both  supra.  Cf  Jurek  v.  Texas,  supra.  The  accused  in  courts-martial 
generally  has  broad  latitude  to  introduce  matters  in  extenuation  and  mitigation  {see  R.C.M.  1001(c))  although  the  form  in  which  they  are 
introduced  may  depend  on  several  circumstances  {see  R.C.M.  1001(e)).  This  subsection  reemphasizes  that  latitude.  The  rule  is  not  intended  to 
strip  the  military  judge  of  authority  to  control  the  proceedings.  Eddings  and  Lockerr  should  not  be  read  so  broadly  as  to  divest  the  military  judge  of 
the  power  to  determine  what  is  relevant  {see  Mil.  R.  Evid.  401 , 403)  or  to  decide  when  a  witness  must  be  produced  (see  R.C.M.  1001(e)).  Those 
cases,  and  this  subsection,  stand  for  the  proposition  that  the  defense  may  not  be  prevented  from  presenting  any  relevant  circumstance  in 
extenuation  or  mitigation. 

Subsection  (4 )( A)  establishes  the  second  "threshold"  which  must  be  passed  before  death  may  be  adjudged .  The  requirement  that  at  least  one 
specific  aggravating  circumstance  be  found  beyond  a  reasonable  doubt  is  common  to  many  state  statutory  schemes  for  capital  punishment.  See. 
e  g..  Del.  Code  Ann.  tit.  1 1  ,§  4209(d)  ( 1977);  Ark.  Stat.  Ann.  §  41-1302(1977);  III.  Ann.  Stat.  Ch.  .38.  §  9-l(f)(Smith-Hurd  1979);  La.  Code 
Crim.  Proc.  §  905.3  (West  Supp.  1982);  Md.  Ann.  Code  Art.  27  §  41 3(d)  (1982);  Ind.  Code  Ann.  S  .35-50-2-9(a)  (Bums  1979).  See  generally 
United  States  v.  Matthews,  supra. 

Subsection  (4)(  B )  establishes  guidance  for  the  members  in  determining  whether  to  adjudge  death .  once  one  or  more  aggravating  factors  have 
been  found. 

Note  that  under  this  subsection  any  aggravating  matter  may  be  considered  in  determining  whether  death  or  some  other  punishment  is 
appropriate.  Thus,  while  some  factors  may  alone  not  be  sufficient  to  authorize  death  they  may  be  relevant  considerations  to  weigh  against 
extenuating  or  mitigating  evidence.  See  Barclay  v.  Florida  and  Zant  e.  Stephens,  both  supra  See  generally  R.C.M.  1001(b)(4). 

The  rule  does  not  list  extenuating  or  mitigating  circumstances  as  do  some  states.  Some  mitigating  circumstances  are  listed  in  R.C.M. 
lOOKcK  I )  and  (f)(  I ).  5eea/jo  R.C.M.  I(X)  1(f)(2)(B).  No  list  of  extenuating  or  mitigating  circumstances  can  safely  be  considered  exhaustive .  See 
Eddings  v.  Oklahoma  ani  Lockett  v.  Ohio,  bath  supra:  cf  Jurek  v.  Te.xas.  supra.  Moreover,  in  many  cases,  whether  a  matter  is  either  extenuating  or 
mitigating  depends  on  other  factors.  For  example,  the  fact  that  the  accused  was  under  the  influence  of  alcohol  or  drugs  at  the  time  of  the  offense 
could  be  viewed  as  an  aggravating  or  an  extenuating  circumstance.  Whether  a  matter  is  extenuating  or  mitigating  is  to  be  determined  by  each 
member,  unless  the  military  judge  finds  that  a  matter  is  extenuating  or  mitigating  as  a  matter  of  law  {see  e.g..  R.C.M.  lOOKcK  I )  and  (f)(  I ))  and  so 
instructs  the  members.  In  contrast  to  subsection  (b)(4)(A)  there  is  no  requirement  (ha:  the  members  agree  on  all  aggravating,  extenuating,  and 
mitigating  circumstances  under  subsection  (4)(B)  in  order  to  adjudge  death.  Each  member  must  be  satisfied  that  any  aggravating  circumstances, 
including  those  found  under  subsection  (4)(A)  substantially  outweigh  any  extenuating  or  mitigating  circumstances,  before  voting  to  adjudge 
death. 

The  test  is  not  a  mechanical  one.  Cf.  Zant  i.  Stephens,  supra.  The  latitude  to  intrixluce  evidence  in  extenuation  and  mitigation,  the 
requirement  that  the  military  judge  direct  the  members'  attention  to  evidence  in  extenuation  and  mitigation  and  instruct  them  (hat  they  must 
consider  it,  and  the  freedom  of  each  member  to  independently  find  and  weigh  extenuating  and  mitigating  circumstances  all  ensure  that  the 
memhers  treat  the  accused  "with  that  degree  of  uniqueness  of  the  individual"  necessary  in  a  capital  case.  See  Lockett  v.  Ohio,  supra  at  605.  Thus 
each  member  may  place  on  the  scales  any  circumstance  "  ‘which  in  laimess  and  mercy,  may  be  considered  as  extenuating  or  reducing  the  degree' 
of  moral  culpability  or  punishment."  Coker  v.  Georgia,  supra  at  591  (1977)  (quoting  instructions  by  the  trial  judge).  See  also  Witherspoon  w 
Illinois.  .391  U  S.  510  (1968)  (concerning  disqualifications  of  jurors  in  capital  cases  based  on  attitude  toward  the  death  penalty) 

Subsection  (5)  makes  clear  that  evidence  introduced  on  the  merits,  as  well  as  during  sentencing  proceedings,  may  be  considered  in 
determining  the  sentence 

Subsection  (6)  requires  additional  instructions  in  capital  cases.  .Seeu/.vo  R  C  M.  1(X)5.  In  determining  which  aggravating  circumstances  on 
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vshich  to  instruct,  the  military  luduc  ssould  rotor  to  ihoso  which  the  trial  counsel  pro\  idod  noiico  I  Aon  it  such  notice  had  boon  oivon.  a  tailuro  to 
introduce  some  evidence  Irom  which  the  members  cimld  tmd  an  aegravalin^  circumstance  would  result  in  no  mstrus-tion  bein^’  eiven  or.  that 
circumstance.  C/.  R.C  M  ^17  rhe  last  sentence  in  this  subsection  is  based  on  luiititni\  \  Okluhonui  and  Ltukcit  v  (^hic.  both  si4f>ra 

Subsection  (7)  is  based  on  Article  52i  bit  I  i  The  remiiremenl  lor  a  separate  s|x.*cific  Imdine  ol  one  «  t  mure  accrasatiny’  circumstances  is  new. 
and  IS  designed  to  help  ensure  that  death  will  mil  be  adiudged  in  an  inappropriate  vase  Subsevtion  i  n  >  >’pcrates  as  a  check  on  this  prvKedure 

Ic)  A^^ravatin^  l  in  uni.stufh  es  The  lists  of  aggravating  circumstances  uniler  the  laws  ot  the  states  retaining  vapital  punishment  were  cKamined 
and  used  as  guidance  for  formulating  the  aggravating  circumstances  listed  here  Those  jurisdictums  do  not  include  certain  militarv  capital 
offenses,  of  course,  such  as  desertion,  mutinv.  mishchav  n>r  as  a  guard,  nor  do  thev  address  siune  o!  the  unique  ^.l'ncc^l^  tu  pn*blems  of  nuliiarv 
life.  Therefore,  several  eircunistanees  here  are  unique  to  the  iniiilarv  Ihese  eircumsiances.  which  apply  to  rafv  and  murder,  evcepl  as  specilieally 
noted,  are  based  on  the  determination  that  death  is  not  grossly  dispropiirtionuie  tor  a  capital  ollense  under  the  c»nle  when  suvh  circumstances  exist, 
and  that  the  death  penalty  contributes  to  accepted  goals  of  punishment  in  such  cases.  ,-\s  to  propiiriionaliiy.  the  aggravating  circumstances  together 
ensure  that  death  will  not  be  adjudged  except  in  the  nu^si  senous  capital  tiflenscs  against  t>lher  individuals  or  against  the  nation  or  the  military 
order  which  protects  u.  As  to  goals  of  punishment,  in  addition  to  sjvceihcally  preventing  the  most  dangerous  offenders  Irom  posing  a  conlinuing 
danger  to  siKietv.  the  aggravating  circumstances  recogm/e  the  ri»le  ot  general  deterrence,  especially  in  a  combat  setting  Set  I  niu  J  States  v 
Maitheyss,  supra  at  .^68.  L'niteJ  States  v  (ia\.  supra  at  bl)5  (Wi  iHinlgson.  C.J  .  concurring). 

In  a  combat  selling,  the  potentiality  of  the  death  penalty  may  be  the  only  effective  deterrent  to  offenses  such  as  disobedience,  desertion,  or 
misbehavior.  The  threat  ol  even  very  lengthy  conlinemeni  may  be  insutficicnt  to  induce  some  persons  to  undergo  the  substantial  risk  ol  death  m 
combat.  At  the  same  time,  the  rule  ensures  that  even  a  serviccmcmbcr  convicted  of  such  very  serious  offenses  in  wartime  w  ill  not  be  sentenced  to 
death  in  the  absence  of  one  or  more  of  the  aggravating  circumstances. 

In  some  cases  prtHif  of  the  tiffense  will  also  prove  an  aggravating  cireumsiance.  See.  e.g..  Article  99  and  suhseciu'ti  ic  u  1 1  ol  this  rule  Note, 
however,  that  the  members  would  have  to  return  a  specific  finding  under  this  rule  of  such  an  aggravating  circumstance  before  a  sentence  of  death 
could  be  based  on  it  This  ensures  a  unanimous  tmdmg  as  to  that  c  ircumstance  A  finding  of  nof  guilty  does  not  ensure  such  unanimity  .See  Article 
52(a)(2);  United  States  v.  Matthew  s,  supra  at  .HS)-  80.  (  mted  States  das.  supra  at  600.  The  prosecution  is  not  precluded  trom  presenting 
evidence  of  additional  aggravating  circumstances 

Subsection  ( 1 )  reflects  the  serious  effect  tif  a  capital  »»ffcnse  c»»mmiited  before  or  in  the  presence  of  the  enemy  *  Bclore  or  in  the  presence  ot 
the  enemy”  is  defined  in  paragraph  2.'^.  Pun  IV.  Ntite  that  one  may  be  "before  or  in  the  presence  o\  the  enemy  '  even  vvhen  in  Inendly  territory. 
This  distinguishes  this  subsection  from  subsection  ibi 

Subsections  (2)  and  (5)  are  based  on  the  military's  ultimate  purpose  protecMon  of  national  security  That  this  interest  may  be  a  basis  for  the 
death  penalty  is  well  established.  See.  c.g.  Untied  States  \.  ftasenher^.  195  I' 2d  58.t  i2d  ('ir  1952i.  eeri  denied.  .^44  I  S  8.^8  ( 1952).  The 
definition  of  national  security,  which  appears  at  the  end  of  subsection  (c).  is  based  on  l:xec  Order  .No  12065  ^  6-104  (June  28.  1978).  4.^  bed. 
Reg.  2K949.  as  amended  by  kxcc.  Order  No.  12148  (July  19.  1979).  44  Ted  Reg  4.-^2.^9.  and  Txcc  Order  No.  12 16.0  Sept.  29.  1979).  44  Fed. 
Reg.  5667.1.  reprinted  at  50  I'  S.C.  A  S  401  (West  Supp.  1982)  The  second  (■'meludcs')  phrase  is  based  on  Joint  Chiefs  of  Staff  Publication  1 , 
Dictionary  of  Military  and  AssiKiated  Terms  228  ( 1  Jul  79).  Note  that  not  all  harm  to  national  sccuniy  will  aulhon/e  death.  Virtually  all  military 
activities  affect  national  security  in  some  way  ('t  Cale  v.  Ytnaiit.  .15 1  I '.S.  5.16  1 1956);  i  'mted  States  v  Troitier.  9  M.  J  .1.17  (C  M.  A.  1980). 
Substantial  damage  is  required  to  authorize  death.  Thediscussum  provides  examples  of  substantial  damage.  Rape  and  murder  may  be  aggravated 
under  subsection  (2)  because  the  offender  intended  to  harm  national  security  ora  mission,  system,  or  function  affecting  national  security,  by  the 
capital  offense.  Intent  to  harm  the  mission,  system,  or  function  will  sulhee  It  must  be  shown,  however,  that  regardless  of  whether  the  accused 
intended  to  affect  national  secunty,  the  mission,  system,  or  function  must  have  been  such  that  had  the  intended  damage  been  effccied,  substantial 
damage  to  national  security  would  have  resulted 

Subsection  (4)  is  similar  to  an  aggravating  circumstance  in  many  stales  .SVc.  e  ,e  .  Nch  Rev  Slat  S  29-252.1(  I  )(f)  ( 1979);  .Miss.  Code. 
Ann.  §  99-19-  101(5)(c)  (1981  Supp.  i;  (Ja.  Code  Ann.  §  1 7- 1()- 10(h)  ( 19X2).  This  circumsiance  applies  to  all  capital  offenses  (except  rape) 
under  the  code,  rape  is  excluded  based  on  Coker  v  Geortiia.  supra. 

Subsection  (5)  reflects  the  special  need  to  deter  the  offender  who  wi>uld  desert  or  commit  any  other  capital  offense  to  avoid  hazardous  duly. 
Moreover,  the  effect  such  conduct  has  on  the  safety  of  others  (including  the  oftcndcT  s  replacement)  and  the  success  ol  the  mission  justihes 
authorizing  death.  Note  that  this  circumstance  applies  to  all  capital  offenses,  including  rape  and  murder  Phe  person  who  murders  or  rapes  m  order 
to  avoid  hazardous  duly  is  hardly  less  culpable  than  one  who  'only  '  runs  away 

Subsection  (6)  is  based  on  the  special  needs  and  unique  difficulties  for  maintaining  discipline  in  combat  zones  and  occupied  lemlones. 
History  has  demonstrated  that  in  such  an  environment  rape  and  murder  become  more  tempting  M  the  sanic  lime  the  need  lor  order  in  the  force,  in 
order  not  to  encourage  resistance  by  the  enemy  and  to  pacify  the  popi  lacc  dictates  that  the  sanctions  ftir  such  offenses  be  severe  Once  again,  in  a 
combat  environment,  confinement,  even  of  a  prolonged  nature,  may  be  an  inadequate  deterrent 

Subsections  (7)  and  (8)  are  based  generally  on  exammatnm  of  the  aggravating  circumstances  tor  murder  in  various  stales  Subsection  ( 7  ii  A  i 
is  intended  to  apply  whether  the  sentence  is  adjudged,  approved,  or  t»rdercd  executed,  as  lt>ng  as.  ai  ihc  time  ol  the  offense,  the  lemi  ol 
confinement  is  at  least  .10  years  or  for  life.  The  pt^ssibllity  of  parole  or  early  release  because  v)f  "giH>d  time”  or  similar  reasons  does  not  at  feet  the 
determination  Subsection  (7)(F)  is  based  on  18  L'.S.C.  §§  .151 .  1 1 14.  and  I7.sl  Subsection  i7)i(iMs  modified  to  include  certain  calegoncs  of 
military  persons.  Subsection  (7)(I)  uses  a  more  objective  standard  than  the  (.ieorgia  provision  b>und  warning  in  iiodtres  v  (/eori:ia.  supra 

Subsection  (9)  is  based  on  the  holding  in  Coker  \  (iettr^ia.  supra,  that  (he  death  penalty  isunconstiunional  tvir  the  rape  vq  an  aduh  wvmian.  at 
least  where  she  is  not  otherwise  harmed. 

Subsection  ( 10)  is  based  on  Article  18  See  also  Trial  the  Maii*r  War  Crinunah  Hefure  the  International  Mihiars  Tribunal  i  International 
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Military  Tribunal .  Nurenberg,  1947);  Trials  iif  War  Criminals  Before  the  Nurenher^  Miliuir\Trihutuil\.  IL'.S  Odvi  Priming  Oil  .  l95(i-5  It:  In  re 
Yamashita.  327  U.S.  I  (1946). 

id)  Spying.  This  subsection  is  based  on  Article  106.  Congress  recognized  that  in  case  of  spy  ing,  no  separate  sentencing  detennination  is  required 
See  Anicle  52(a)(1).  The  rule  provides  for  sentencing  prcKeedings  to  take  place,  so  that  reviewing  authorities  will  base  the  benetit  of  any 
additional  relevant  information. 

The  Supreme  Court  has  held  a  mandatory  death  penalty  to  be  unconstitutional  for  murder.  Woodson  i  North  Carolina,  supra:  Roberts 
(Stanislaus)  v.  Louisiana,  supra.  It  has  not  held  that  a  mandatory  death  penalty  is  unconstitutional  for  any  offense  .See  Roberts  iHarrs  i  i 
Louisiana,  supra  at  637  n.  5. 

In  holding  a  mandatory  death  sentence  for  murder  to  be  unconstitutional,  the  plurality  in  Woodson  emphasized  that  the  pres  ailing  view  before 
Furman  v.  Georgia,  supra,  was  decidedly  against  mandatory  death  for  murder.  Contrarily.  death  has  consistently  been  the  sole  penalty  for  spy  ing 
in  wartime  since  1806.  See  W.  Winthrop,  Military  Law  and  Precedents  lbS-(s(>  (2d  ed  1920  reprintl.  Before  1920  the  statute  making  spying  in 
time  of  war  triable  by  court-martial  and  punishable  by  death  wasnotpartofthc  Articles  of  War.  Id  See  A. W.  S2  (Act  of  4  June  1920.  Ch  227,  41 
Stat.  804). 

(e)  Other  penalties.  The  second  sentence  of  this  subsection  is  based  on  the  second  sentence  of  the  third  paragraph  of  paragraph  1  Zisu  of  MCM . 
1969  (Rev  ),  which  was  in  turn  based  on  JAGA  I946i  10582;  SPJGA  1945.951  \  :  Cntted States  i  Brewster.  C.Vt  238138,  24  B  R  173 1 1943)  As  to 
(he  third  sentence  of  this  subsection,  seeal.so  Untted  States  i  .  Bigger.  2  U.S  C  M  A  297.  8C  M  R  97  1 1953);  W  Wmthrop.  supra  at  428. 434 

Rute  1005.  Instructions  on  sentence 

Introduction.  Except  as  noted  below,  this  rule  and  the  discussion  are  taken  from  paragraph  76/)l  1 1  of  MCM,  1969  'Res  i 

ia)  In  general.  Regasdiaglhediscutssionsee  generally  United  States  Mamalus,  lOU  S  C  M  A  102.  IO(s-07.  27C  M  R  176.  ISO  81  1 19501 
See  also  United  States  v.  Lama.  9  M  J.  100  (C  M  A  19801  (use  of  general  deterrence I.  United  .States  s  Smalls.  6  M  j  346  (C  M  .A  I939i, 
t/niret/Srarer  V.  5Iaron,  6  M.J.  254  (C  M  A.  1979)  (mental  impairment  as  matter  m  mitigation).  Cm/ed  SVurev  i  Keith.  22  1  S C  M  .\  59.46 
C  M  R.  59  (1972)  (recommendation  for  clemency);  United  States  i  Condon.  42  C  M  R  421  (AC  M  R  1970)  (effect  ot  accused's  ahseneei. 
United  States  v.  Larochelle.  41  C  M  R.  915  (A  FC  M  R  1969)  (Vietnam  service) 

(b)  When  given.  See  Fed.  R  Cnm.  P.  30  and  paragraph  74e  of  MCM,  1969  (Rev  ) 

ic)  Requests  for  instructions.  See  Fed  R.  Crim  P  30  and  United  States  i  .Seal.  17  US  CM. A  .363.  38  CM  R  161  1 1968)  The  discussion  is 
based  on  Fed.  R  Crim  P.  .30  and  paragraph  T}d  of  MCM.  1969  (Rev  ) 

(d)  How  given.  See  Analysis,  R.C  M,  92((dl. 

(e)  Required  instructions.  The  reference  In  the  fourth  sentence  ot  the  discussion  of  subsection  ( I )  to  rehearing  or  new  or  other  trial  ts  based  on 
paragraph  8 1  d(  I )  of  MCM ,  1 969  ( Rev. ).  The  second  sentence  of  the  first  paragraph  and  the  second  paragraph  of  the  discussion  to  ( I )  arc  based  on 
United  States  V.  Henderson.  II  M  J.  .395  (C.M  A.  1981 ).  The  last  clause  of  subsection  (3)  is  based  on  (/m'rf’dSrare.s  v.  Ciien.v.  II  M  J  694,696 
(N.M.C.M  R  1981).  The  discussion  under  subsection  (4)  is  based  on  the  third  sentence  of  paragraph  76h(  Dot  MCM.  1 969  (Rev,  land  on  linited 
States  v.  Davidson.  14  M.J.  81  (C  M  A  1982) 

(0  Waiver.  This  subsection  is  based  on  Fed.  R  Crim.  P  30 

Rul*  1006.  Dclibcratlona  and  voting  on  aantence 


Introduction.  Except  as  noted  below,  this  rule  and  the  discussion  arc  based  on  Articles  51  and  52  and  on  paragraphs  766(2)  and  (, 3)  of  MCM. 
1%9  (Rev  ). 

(a)  In  general.  The  first  sentence  is  based  on  the  first  sentence  of  paragraph  76(b)(  I )  of  MCM.  1969  (Rev  i 

(b)  Deliberations.  See  Analysis.  R  C  M  921(b)  concerning  the  second,  third,  and  fourth  scntenecs  of  this  subsection  See  also  I  nitetl  States  i 
Lampani.  14  M.J.  22  (C  M. A.  1982). 

(c)  Proposal  of  sentences  The  second  clause  of  the  second  sentence  of  this  subsection  is  new  and  recognizes  the  unitary  sentence  concept  See 
United  States  v  Gutierrez.  1 1  M  J  122,  123  (C  M.  A  1981 ).  See  generalls  Jai  k.ssm  i  Tasior.  35.3  U  .S  569  ( 1957) 

(d)  Voting.  As  to  subsection  (3)(  A)  see  United  States  i  Hendon.  6  M  J  PI .  172  73  iC  M  .A  1979);  United  Stales  v  Cates.  .39  C  M  R  474 

(A.B  R  1968) 

As  to  subsection  (d)(5).  the  second  sentence  of  the  third  paragraph  of  paragraph  766(  2)  of  MCM ,  1 969  ( Rev.  I  has  been  limited  to  Article  1 1 8 
offenses  because,  unlike  Article  106.  findings  on  an  Article  1 18  offense  do  not  automatically  dctemiine  the  sentence  and  do  not  require  a 
unanimous  vote  .See  Articles  52(a)(  1 1  and  (2)  Thus  a  separate  vote  on  sentence  for  an  .Article  106  offense  is  unnecessary 

As  to  subsection  (d)(6).ree  United  States  v,  Jones.  14  U.S.C.M.,A.  177. 33  C  M  R  3891 1963)  The  reference  to  no  punishment  was  added  to 

recognize  this  added  alternative 

ie)  Action  t^ter  sentence  is  reached  See  United  States  v  Justice.  3  M  J  451 . 45.3  (CM  ,A  1977)  The  second  paragraph  of  the  discussion  is  based 
on  the  second  sentence  of  paragraph  76< 

A21-67 


.*8  .V  . 


.'-V-'!--  -  .N‘. 


.“s 


c  ‘  '-“p 
.n;. ,s 


App.  21,  R.C.M.  1007(a) 


APPENDIX  21 


Rule  1007.  Announcement  of  sentence 

InlroductUm  Excepc  as  no(ed  below,  this  rule  and  the  discussion  are  based  on  paragraph  7(1,  ul  MCM.  lUhU  iKcs  i 

(a)  In  f’eneral  The  discussion  is  based  on  United  Stales  i  Henderson.  II  M  J  (CM  A  ION  1 1,  Liiiled  .States  i  ( 'ra»lord.  I J  I  ,S  CM  A 
203.  .30C.M.R.  203  |1%1). 

The  rei)uirement  that  the  sentence  announcement  include  a  mlerence  to  the  percentage  ot  agreement  or  an  allirniaKon  that  \oting  was  b> 
secret  written  ballot  has  been  deleted.  Article  53  does  not  require  such  an  announcement,  and  when  instructions  incorporating  such  matters  are 
given,  the  court-martial  "is  presumed  to  have  complied  with  the  instructions  given  them  bv  the  judge  "  I  nned  Slates  i  Rieketts,  I  .\1  J  7N.  N2 
(C.M.A.  1975).  See  United  States  v.  Jenkins.  12  M.J.  222  tC.M.A  I9X2|  Cf  United  States  s  Hendoii.  ts  M  J.  171.  173  74  iC"  M  A  19791 

(c)  Polling  prohibited.  See  Analysis.  Rule  923(e). 

Rule  1008.  Impeachment  of  sentence 

This  rule  is  based  on  Mil.  R.  Evid.  606(b)  and  United  States  e.  ViWr.  23  L'.S.C'.M.  A  77.  dSC'.M  R  54S  ( I974i  See  United  States  i  Htshop. 
11  M.J.  7  (C.M.A.  1981) 

Rule  1009.  Reconsideration  of  sentence 

Introduction  Except  as  noted  below,  this  rule  and  discussion  are  based  on  Articles  52lc)  and  62  and  paragraphs  Ibe  and  d  ol  MCM.  1969 
(Rev. ). 

(e)  Initiation  t.^' reconsideration.  Subsection  (2 )( A)  was  added  to  remedy  the  situation  addressed  in  United  States  v.  Ids  lor.  9  M.J.  N4N  (N.C.M.R. 
1980),  It  is  intended  that  the  military  judge  have  the  authority  to  reduce  a  sentence  imposed  by  that  judge  based  on  charged  circumstances,  as  long 
as  the  caseremainsunder  that  judge's  jurisdiction.  Since  l''is  action  "undercuts  the  review  powers "  ild  at  850)  only  to  the  extent  that  it  reduces  the 
upper  limits  available  to  reviewing  authoi  ities.  there  is  no  reason  to  prevent  the  military  judge  Irom  considering  additional  matters  betorc 
finalizing  the  sentence  with  authentication.  Furthermore,  granting  the  military  judge  power  to  reconsider  an  announced  sentence  recognizes  that 
when  sitting  without  members,  the  judge  performs  the  same  functions  as  the  members.  See  Article  16 

The  procedures  in  subsection  (2 1(B)  are  necessary  corollaries  of  those  set  out  in  the  fifth  and  sixth  sentences  of  paragraph  76( ,  MCM,  1969 
(Rev.)  adapted  to  the  rules  for  reconsideration  This  clarifies  that  a  formal  vole  to  reconsider  is  necessary  when  reconsideration  is  initiated  by  the 
military  judge.  MCM,  1969  (Rev.)  was  unclear  in  this  regard.  See  United  States  v.  King.  13  M  J.  838  i  A  C  M  R  ).  pet  denied.  14  .M  J  232 
( 1982). 

Subsection  (3)  is  based  on  Article  62(b)  and  United  States  v.  Jones.  3  !  J.  .348  (C.M.A.  1977) 

(d)  Procedure  with  members.  Subsection  ( I )  is  based  on  the  general  requirement  for  instructions  on  voting  priKcdure  See  I  niteil  Slates  i. 
Johnson.  18  U  S. C  M. A.  436,  40  C.M.R.  148  (1969).  It  applies  whether  reconsideration  is  initiated  by  the  military  judge  or  a  member,  since 
R.C.M.  1006(d)(3)(A)  does  not  permit  further  voting  after  a  sentence  is  adopted  and  there  is  no  authority  lor  the  military  judge  to  suspend  that 
provision . 

Rule  1010.  Advice  concerning  post-trial  and  appellate  rights 

This  rule  is  based  on  S.  Rep.  No.  53.  98th  Ceng.,  I  si  Sess.  18  ( 1983).  See  also  Articles  60,  61 ,  (>4.  66.  67.  and  69.  It  is  similar  to  Fed.  R. 
Crim.  P  32(a)(2),  but  is  broader  in  that  it  applies  whether  or  not  the  accused  pleaded  guilty.  This  is  because  the  accused's  posi-trial  and  app'.'llate 
rights  are  the  same,  regardless  of  the  plea,  and  because  the  powers  of  the  convening  authority  and  the  Court  of  Military  Review  to  reduce  the 
sentence  are  important  even  if  the  accused  has  pleaded  guilty. 

Ruls  1011.  Adiournmsnt 

This  rule  is  based  on  paragraph  776  of  MCM.  1969  (Rev  ). 

CHAPTER  XI.  POST-TRIAL  PROCEDURE 

Rule  1101.  Report  of  result  of  trial;  post-trial  restraint;  deferment  of  confinement 

(a)  Report  of  the  result  ii  trial  This  subsection  is  based  on  the  first  two  sentences  of  paragraph  44r  nf  MCM.  1%^  (Rev  i 

ib)  Po.st‘triai  confinement .  .Subsection  ( I  Ms  ha.se  J  on  Article  .S7(  bland  on  the  last  sentence  of  paragraph  44<'  ot  MCM.  1^69  (Res. )  .Subsection  ( ( ) 
makes  clear  that  conhnement  is  authon/ed  when  death  is  adjudged,  even  if  conlinement  is  not  also  adjudged  Sec  I  'mted States  »  Matthews.  I  ^ 
M.J,  501  {\.C .M  JK),  rev' d  on  other  ^rinmd.s.  Ib  M.J.  '54  iC.M.A.  lOH.'l  .Vee  R.C  M  1004(e)  and  Analy''is 

Subsection  (2)  is  based  on  Article  57  and  on  paragraph  2  U  of  MCM.  1969  (Rev,  i.  The  person  whi>  orders  the  accused  inuicxmlineinent  need 
ncH  be  the  convening  authority  .SVe I  (^hman.  I9L',.SC  M  A  I10.4IC.M  R  1 10(  I969)./,('m  \  Hesor.  |7l  SC  M  A  I .'7  C  MR 
399  (1967).  The  conv^ening  authority  may  withhold  such  authonly  from  sulx^rdinates. 

Article  57(b)  provides  that  a  sentence  '  confinement  begin*-  to  us  siH>n  as  the  sentence  is  adjudged  The  mechanism  tor  an  .iccused  to 
seek  release  from  confinement  pending  appellate  re*  icw  is  to  request  deferment  of  confinement  under  .‘\rticle  57(d)  See  S.  Rep  Ni>  1601 . 9()th 
Cong..  2d  Sess  I  (1968);  fVarv<n  v  Co\.  10  M.J,  .'T’  (C  M  A,  19HU.  See  subsection  ic)  ot  this  rule 
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The  purpose  of  subsection  (2)  is  to  provide  a  prompt,  convenient  means  for  the  command  to  evcrcisc  its  prerogative  whether  to  confine  an 
accused  when  the  sentence  of  the  court-martial  authorizes  it.  The  commander  may  decide  that,  despite  the  sentence  of  the  court-martial,  the 
accused  should  not  be  immediately  confined  because  of  operational  requirements  or  other  reasons  A  decision  not  to  confine  is  for  the  consenience 
of  the  command  and  does  not  constitute  deferment  of  confinement  See  .Article  57(d).  An  accused  dissatisfied  w  ith  the  decision  of  the  commander 
may  request  deferment  in  accordance  with  subsection  (c)  of  this  rule 

The  first  sentence  of  the  second  paragraph  of  paragraph  2(W(  I  )of  MCM.  1969  (Rev, )  has  been  deleted  That  sentence  provided  for  post-trial 
“arrest,  restriction,  or  confinement  to  insure  the  presence  of  an  accused  for  impending  execution  of  a  punitive  discharge  ”  The  authority  for  such 
restraint  was  based  on  Article  13  which  authorized  arrest  or  conhnement  for  person- awaiting  the  result  of  trial.  See  Reed  i.  Ohman.  supra.  L' ruled 
States  V.  Teage.  3  U.S.C.M.A.  317,  12C.M.R.  73  (1953).  The  Military  Justice  Amendments  of  1981.  Pub  L.  No.  97-81.  1)  3.  95  Stat  1087 
(1981),  deleted  the  language  concerning  such  detention  pending  the  result  of  trial. 

(c)  Deferment  (if  confinement .  Subsection  (1)  is  based  on  the  first  sentence  of  paragraph  88/of  MCM.  1969  (Rev.)  The  discussion  is  based  on  the 
second  and  third  sentences  of  paragraph  88/ of  MCM.  1969  (Rev  ). 

Subsection  (2)  is  based  on  the  first  sentence  in  Article  57(d)  and  the  third  sentence  of  paragraph  88/of  MCM.  1969  (Rev  ).  The  requirement 
that  the  request  be  written  is  based  on  the  third  paragraph  of  paragraph  88/ of  MCM.  1969  (Rev  ). 

Subsection  (3)  is  based  on  Article  57(d)  and  United  States  v.  Brim™/.  6M.J  3.38  (CM.  A.  1978)  See  also  ABA  Standards.  Criminal  Appeals 
§  21-2.5  (1978);  Trotman  v.  Haebel.  12  M.J.  27  (CM.  A.  198l);/>f<!r.von  v.  Co.x.  .supra:  Slakes  i.  United  States.  8  M.J  819  (AFC. MR  1979). 
pet.  denied.  9  M.J.  33  (1980).  See  also  the  first  paragraph  of  paragraph  88/ of  MCM.  1969  (Rev  )  The  penultimate  sentence  recognizes  the 
standard  of  review  exercised  by  the  Couris  of  Military  Review,  the  Court  of  .Military  Appeals,  and  other  res  icw  ing  aulhorilics  See  United  States  i 
Brownd.  supra.  Because  the  decision  to  deny  a  request  for  deferment  is  subject  to  judicial  review,  the  basis  for  denial  should  be  included  in  the 
record. 

Subsection  (4)  is  based  on  the  fourth  paragraph  of  paragraph  88/ of  MCM.  1969  (Rev  ) 

Subsection  (5)  is  based  on  the  fifth  paragraph  of  paragraph  88/ of  MCM.  1969  (Rev  )  and  on  Hear  son  i  Cox.  supra. 

Subsection  (6)  modifies  the  last  two  paragraphs  of  paragraph  88/ of  MCM.  I%9  (Rev.)  to  conform  to  the  amendment  of  Article  71(c).  see 
Pub.  L.  No.  98-209,  §  5(e).  97  Stat.  1393  (1983).  The  amendment  of  Article  71(c)  permits  confinement  to  be  ordered  executed  in  the  convening 
authority's  initial  action  in  all  cases.  Article  57(d)  is  intended  to  permit  deferment  after  this  point,  however.  SeeS.  Rep  No.  1601 . 90th  Cong..  2d 
Sess.  13-14  (1%8).  Therefore  subsection  (6)  specifically  describes  four  ways  in  which  deferment  may  be  terminated.  The  result  is  consistent  w  ith 
paragraph  88/ of  MCM.  1969  (Rev.)  and  with  Collier  v.  United  States.  19  L’.S.C.M.A.  51 1 . 42  C  M  R  113  (1970)  Under  subsection  (A)  the 
convening  authority  must  specify  in  the  initial  action  whether  approved  confinement  is  ordered  executed,  suspended,  or  deferred.  See  R  C.M. 
1107(f)(4)(B),  (E).  Under  subsection  (B),  deferment  may  be  terminated  at  any  time  by  suspending  the  confinement.  This  is  because  suspension  is 
more  favorable  to  the  accused  than  deferment.  Subsections  (C)  and  (D)  provide  other  specific  points  at  which  deferment  may  be  terminated. 
Deferment  may  be  granted  for  a  specified  period  (e.g.,  to  permit  the  accused  to  take  care  of  personal  matters),  or  for  an  indefinite  period  (e.g., 
completion  of  appellate  review).  Even  if  confinement  is  deferred  for  an  indefinite  period,  it  may  be  rescinded  under  subsection  (D).  When 
deferment  is  terminated  after  the  initial  action,  it  will  be  either  suspended  or  executed.  See  subsection  (7).  The  first  sentence  in  the  discussion  is 
based  on  Article  57(d).  The  second,  third,  and  fourth  sentences  are  based  on  the  last  two  paragraphs  of  paragraph  88/ of  MCM.  1969  (Rev. ). 

Subsection  (7)  is  based  on  the  last  sentence  of  Article  57(d)  and  on  Collier  v.  United  Stales,  supra.  Note  that  the  information  on  which  the 
rescission  is  based  need  not  be  new  information,  but  only  information  which  was  not  earlier  presented  to  the  authority  granting  deferment.  Cf 
Collier  v.  United  States,  supra.  Note  also  that  the  deferment  may  be  rescinded  and  the  accused  confined  before  the  accused  has  an  opportunity  to 
submit  matters  to  the  rescinding  authority.  See  United  States  v.  Daniels.  19  U.S.C.M.A.  518.  42  C.M.R.  120  ( 1970). 

Subsection  (7)(C)  is  added  based  on  the  amendment  of  Article  71(c).  Confinement  after  the  initial  action  is  not  "served.”  It  is  deferred, 
suspended,  or  executed.  Therefore,  after  deferment  is  rescinded,  it  is  ordered  executed  ( if  not  suspended).  Subsection  (7)(C)  permits  the  accused 
an  opportunity  to  submit  matters  before  the  order  of  execution,  which  precludes  deferment  under  Article  57(dl,  is  issued. 

Rule  1102.  Post-trial  sessions 

Introduction.  This  rule  is  based  on  Article  60(e)  and  on  paragraphs  80r  and  86t/  of  MCM.  1 969  ( Rev. ).  all  of  w  hich  concern  prticeedings  in 
revision.  This  rule  also  expressly  authorizes  post-trial  Article  39(a)  sessions  to  address  matters  not  subject  to  proceedings  in  revision  which  may 
affect  legality  of  findings  of  guilty  or  the  sentence.  See  United  States  i-  Mead.  16  M.J.  270(C  M  A,  1983);  United  Slates  v.  Brickey.  16  MJ  258 
(CM.  A.  1983);  United  States  v.  Witherspoon.  16  M.J.  252  (CM.  A.  1983).  Cf  United  States  v.  DuBay.  1 7  US.  CM.  A.  147,  37  CM  R  41 1 
(l%7). 

(a)  In  general.  This  subsection  is  based  on  Article  60(e),  on  the  first  sentence  of  paragraph  8()<  of  MCM ,  1 969  ( Rev  ),  w  hich  indicated  that  a  court- 
martial  could  conduct  proceedings  in  revision  on  its  own  motion,  and  on  paragraph  86</ of  MCM,  1969  (Rev  ) 

(b)  Purpose.  Subsection  ( 1 )  is  based  on  the  second  sentence  of  paragraph  86</of  MCM,  1969  (Rev.)  The  discussion  of  subsection  1 1 1  is  based  on 
the  last  paragraph  of  paragraph  fiOdof  MCM.  1969  (Rev.)  and  on  United  States  v  SrerJ.  10  M  J  4I2(CMA  1981);  United  States  v  Barnes.  21 
U.S.C.M.A.  169.  44  C.M.R  223  (1972);  United  Slates  v.  Hollis.  II  U  S.C  M  A.  235.  29C  M  R.  51  (1960)  As  to  subsection  (2).  sec  the 
Introduction.  Analysis,  this  rule.  The  discussion  of  subsection  (2)  is  based  on  United  States  v.  Anderson,  supra 

(c)  Matters  not  subject  to  post  trial  sessions.  This  subsection  is  taken  from  Article  60(el(2) 

(d)  When  directed.  This  subsection  is  based  on  paragraph  86</of  MCM.  1969  (Rev.  i  See  also  Article  6()ie);  (  niied  States  v  Williamson.  4  M.J 
708  (N. C.M.R.  1977).  pel.  denied.  5  M.J  219 1 1978)  Paragraph  86</  indicated  that  a  priKccding  in  revision  could  be  used  to  “make  the  record 
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^how  the  true  proceedings.”  .-X  cerlilicate  ol  correction  is  the  apprtipnate  niechanisni  liir  this,  so  the  lornier  pros  ision  is  deleted  Note  that  a  post- 
inal  session  ma\  he  directed,  when  authiiri/ed  h\  an  appropriate  rcMevMiig  authoni)  le  g  .  the  superMsor\  authoritv.  or  the  Judge  .Advocate 
General),  even  if  some  or  all  of  the  sentence  has  been  evecuted 

(e)  Procedure.  Subsection  ( I )  is  based  on  paragraph  8()/>  ol  MCM.  WbW  iRes  i  .St-e  u/so  K  G  M  and  S05  and  Analysis.  Good  cause  lor 
detailing  a  different  niiliiary  judge  includes  unavailahiliis  due  to  phvsical  disabilits  or  transter.  and  circuinstances  in  v^hlch  inquiry  init) 
misconduct  by  a  military  judge  is  necessar>. 

Subsection  1 2)  is  based  on  paragraph  80<-  t)f  .MCWl.  IW>*>  iRe\  i  Subsectum  i  dll'*  more  c«»ncisc  than  its  predecessor;  it  leaves  to  the  military 
judge  resp^msibiliiy  to  deicmtine  vshat  spccitic  acuon  t\'  take. 

Subsection  (3)  is  based  on  paragraph  HOd  of  MCM.  IdbV  iRe\  > 

Rule  1103.  Preparation  of  record  of  trial 

(a)  In  i^enerul.  This  subsection  is  based  on  Article  54ic)  and  the  tirsi  sentence  <»f  paragraph  S2<;  of  MCM.  Idhd  (Rev  i. 

tb)  Oenerid  couris-murtud.  Subsection  ( 1  K.Xi  is  based  on  .Article  3H(a).  In  l  ederal  civilian  ctiuris  the  reporter  is  responsible  for  preparing  the 
record  of  Inal.  28  CSC  ?}  753.  i-ed.  R.  App.  F.  I  lib).  The  resptinsibility  of  the  trial  counsel  h'r  preparation  of  the  record  is  established  by  .Article 
3H(a),  however  Subsection  M  )lH)  is  based  on  the  second  paragraph  of  paragraph  S2o  of  MCM.  1969  (Rev  ).  See  also  i'nited  States  i  Anderson. 
12  .M  J.  195  (C  M  A  19X2i 

Subsection  (2)(A)  is  based  on  Article  54(a)  and  the  hrst  sentence  of  paragraph  82/)(  1 )  of  MC.M.  1969  iRe'  i.  Cf.  Ann  le  /V. 

Subsection  (2hB)  is  based  sm  Article  54(c)  and  on  the  third  sentence  of  paragraph  H2h(  \ )  of  MCM,  1969  (Rev. ).  Sec  S.  Rep  No  53.  9Xth 
Cong. .  I  St  Sess,  26  ( 1983);  H  R  Rep.  No.  491 , 81  st  Cong.,  I.st  Sess.  27  ( 1949);  S.  Rep.  No.  486.  8 1  si  ('ong. .  I  st  Sess.  23-24  ( 1949),  See  also 
Articles  19  and  66;  United  States  i  .  W'hitnew  23  L'.S.C.M.  A.  48.  48  C.M.R.  519  (1974);  United  States  v.  Tlunnpson.  22  C  S  .C  ,M  A  448. 47 
C.M.R.  489  ( 1973);  United  States  i-  ^Vhitnian.  3  L'.S.C-M.A.  179,  1 1  C.M.R.  1 79  1 1953).  The  exception  in  the  stem  of  subsection  ( 2)(B|  is 
based  on  .Article  1(  14),  See  Analysis,  subsection  (j)  of  this  rule. 

The  hrst  paragraph  of  the  discussion  under  subsection  (2kB)  is  based  on  the  third  sentence  of  paragraph  82/x  1 1.  and  paragraphs  82/>(  2)  and 
(3)  of  MCM.  1969  (Rev, ),  See  Analysis.  R.C.M.  802  eoneeming  the  second  paragraph  in  the  discussion  The  last  paragraph  in  the  discussion  is 
based  on  the  sixth  sentence  of  paragraph  82/)(  I )  of  MCM.  1969  (Rev.j. 

Subsection  1 2 ){C)  is  based  on  the  fourth  sentence  of  paragraph  82b(  1 )  of  MCM.  1 969  (Rev  ).  See  Article  54(ci(2i.  In  Federal  eiMlian  courts  a 
verbatim  record  is  generally  required  in  all  cases  (although  not  all  portions  of  the  record  are  necessarily  transenbed ).  See  28  C.  S.C.  ?  753(b);  Fed. 
R.  Crim.  P.  1 1(g)  and  12(g);  and  Fed.  R.  App.  P.  10.  See  also  Fed.  R.  Crvm.  P,  5.Ue).  The  Constitution  requires  a  record  of  sufficient 
completeness  to  ailosv  consideration  of  what  occurred  at  trial,  but  not  necessarily  a  verbatim  transcript,  \fa\er  v.  Chicai>o.  404  U  S  189(1971); 
Draper  v.  Washington,  372  U.S.  487  ( 1963);  Coppedge  v.  United  States.  369  U.S.  438  ( 1962);  United  States  v  Thompson,  supra.  .A  summarized 
record  is  adequate  for  the  less  severe  sentences  for  which  it  is  authorized. 

Subsection  (2)(D)  is  nev.  It  lists  items  which  are,  in  addition  to  a  transcript  of  the  proceedings,  required  for  a  complete  record.  See  United 
States  V.  McCullah.  II  M.J.  234  (C  M, A.  1981 1, 

Failure  lo  comply  with  subsection  (b)(2)  does  not  necessarily  require  reversal.  Rather,  an  incomplete  or  nonverbatim  record  (when  required) 
raises  a  presumption  of  prejudice  which  the  Government  may  rebut.  See  United  States  w  Eichenlauh.  1 1  M.J.  239(C.M.A.  1981 );  United  States  v. 
McCullah.  supra:  United  States  v,  Boxdale.  22  G  .S.G.M.  A.  414.  47  C  M.R.  35  1 1973).  As  to  whether  an  omission  Is  sufficiently  substantial  lo 
raise  the  presumption,  see  United  States  v.  Gray.  7  M.J.  296  (CM. A.  1979);  United  States  v,  Sturdivant.  I  M.J  256  (CM. A,  1976);  United 
States  V.  Webb,  23  L'.S.C.M  A,  33.3.  49  CM  R.  667  ( 1975);  United  States  v.  Boxdale,  supra:  United  States  v  Richardson.  21  L  S  C  M.  A  383. 
45  C.M.R.  157  (1972);  United  States  v.  Weber.  20  L'.S.C.M.  A.  82.  42  C.M.R.  274  (1970);  United  Siaie.'i  v.  Donaii.  14  L'.S.C.M.  A.  235.  34 
C  M  R  15  (1963);  United  States  v.  Nelson.  3  L.S  C.M.A,  482.  13  C  M  R.  38  (1953). 

Subsection  (3)  is  based  on  paragraph  82b(5).  the  last  sentence  of  paragraph  84c.  paragraph  85J.  the  third  sentence  of  the  third  paragraph  of 
paragraph  88/  the  penultimate  sentence  of  paragraph  88g.  and  the  Ustscntcnccof  paragraph  91  c  of  MCM.  1969  (Rev. ),  Seeu/.soS.  Rep.  No,  53. 
98th  Cong..  1st  Sess.  26  (1983);  R.C.M  1106(f)  and  Analysis;  and  United  States  \.  Lon.  9  M.J.  70  (C  -M.A.  1980). 

(c)  Special  courts-martiai .  This  subsection  is  based  on  Articles  19  and  .54(c)  and  paragraph  83  of  MCM.  1969  (Rev.) 

(e)  Acquittal:  termination  prior  to  findings.  This  subsection  is  based  on  the  fifth  sentence  of  paragraph  H26(  1 1  and  the  third  sentence  of  paragraph 
8.36  of  MCM.  1969  (Rev  ).  The  language  of  paragraph  826(1)  which  referred  lo  tcmiinaiion  '  with  prejudice  to  the  Government”  has  been 
modified.  If  the  court-martial  terminates  by  reason  of  mistnal.  withdrawal,  vir  dismissal  of  charges,  a  limited  record  is  authorized,  whether  or  not 
the  proceedings  could  be  reinstituted  at  another  court-martial 

(f)  Loss  (i  notes  or  recordings  of  the  proceedings.  This  subsection  is  based  on  paragraph  82i  of  MCM.  1969  (Rev. ),  See  also  United  States  v. 
Lashley.  14  M.J.  7  (C  M. .A  1982);  United  States  >  Bo.xdale.  supra 

(g)  Copies  (f  the  record  (f  trial  Substclum  ( 1 )  is  based  »>n  the  first  paragraph  of  paragraph  49bi  2i  of  MCM.  1969  ( Rc\  ).  The  trial  counsel  is 
responsible  for  preparation  of  (he  record  (see  Article  .38(aM.  although,  as  paragraph  496(2)  of  MCM.  1 969  (Rev  i  indicated,  ordinarily  the  court 
reptmer  actually  prepares  the  record.  In  subsecUon  ( A),  the  number  copies  reqmred  has  been  increased  Irmn  two  tv)  tour  to  confom’i  to  current 
practice 
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Ih)  Security  iias:>iJicalion.  This  subsection  is  based  on  the  first  sentence  of  paragraph  H2J of  MCM.  1969 1  Re\. ).  The  remainder  t)t  that  paragraph 
IS  deleted  as  unnecessary. 

t*'  ^ixuminution  the  record.  Subsection  ( 1 )( A)  and  the  first  paragraph  of  the  discussion  arc  based  on  the  first  paragraph  of  paragrapn  sic  o( 
MCM.  I%9  (Rev.). 

Subsection  ( 1  )(B)  is  based  on  the  hrst  sentence  of  the  second  paragraph  of  paragraph  82<'  of  MCM.  1969  (Rev. ).  The  first  paragraph  of  the 
discussion  is  based  on  United  States  v.  Anderson,  supra  at  197.  Examination  before  authentication  will  improve  the  accuracy  of  the  rectird.  reduce 
the  possibility  of  the  necess.ty  for  a  certificate  of  correction,  and  obviate  the  problems  discussed  in  The  hrst  paragraph  of  the  dl^cu^Mo^ 

is  based  on  the  fourth  and  fifth  sentences  of  the  second  paragraph  of  paragraph  82<'  of  MCM .  1969  ( Rev. ).  See  also  i'niied  States  v.  Anderson, 
supra  at  197.  The  second  paragraph  of  the  discussion  is  based  on  United  States  v.  Anderson,  supra.  See  also  United  States  v  .  Averett,  M  J,  201 . 
202  (C  M. A.  1977).  The  third  paragraph  of  the  discussion  is  based  on  the  second  sentence  of  the  second  paragraph  of  paragraph  82^  of  MCM, 
1969  (Rev.). 

(j)  Videotape  and  similar  records.  This  subsection  is  new  and  is  based  on  Article  1(14).  which  is  also  new.  See  Military  Justice  Act  ol  I9S.C  Pub 
L.  No.  98-209.  §  6(a).  97  Stat.  1393  (1983).  This  subsection  implements  Article  1(  14)  in  accordance  with  the  guidance  in  S.  Rep  No  ^3,  97th 
Cong..  1st  Sess.  25-26  (1983).  The  concerns  expressed  in  United  States  v.  Barton.  6  M.J.  16  (C.M.A.  1978)  were  also  considered 

Subsection  ( I )  provides  for  recording  courts-martial  by  videotape,  audiotape,  oi  similar  means,  if  authorized  by  regulations  of  the  Secreiarv 
concerned.  Such  Secretarial  authorization  is  necessary  to  ensure  that  this  procedure  will  be  used  only  when  appropriate  equipment  is  available  to 
permit  its  effective  use,  in  accordance  with  the  requirements  of  this  rule.  Such  equipment  includes  not  only  devices  capable  ot  recording  the 
proceedings  accurately,  but  playback  equipment  adequate  to  permit  transcription  by  trained  personnel  or  examination  by  counsel  and  rev  lew  mg 
authorities.  In  addition,  if  transcription  is  not  contemplated,  the  recording  methtxi  used  mubt  be  subject  to  production  of  duplicates  for  compliance 
with  subsection  {])(5}  of  this  rule. 

Subsection  (2)  requires  that,  ordinarily,  the  record  will  be  reducedto  writing,  even  if  recorded  as  described  in  subsection  ( 1 ).  This  preterence 
fora  written  record  is  ba.sed  on  the  fact  that  such  a  record  is  easier  to  use  by  counsel,  reviewing  authorities,  and  the  accused,  and  is  often  easier  to 
produce  in  multiple  copies.  C/  United  States  v.  Barton,  supra.  N(He .  however,  that  the  rule  permits  recording  prt>ceedings  and  transcribing  them 
later  without  using  a  court  reporter  This  adds  a  measure  of  flexibility  in  the  face  of  a  possible  shortage  of  court  reporters  This  subsection  is 
consistent  with  the  already  common  practice  of  using  “’back-up"  recordings  to  prepare  a  record  when  the  court  reporter’s  equipment  has  failed 

Subsection  (3)  recognizes  that  military  exigencies  may  prevent  transcription  of  the  record,  especially  at  or  near  the  situs  of  the  trial.  In  such 
instances,  where  an  accurate  record  already  exists,  the  convening  authority’s  action  should  not  be  postponed  for  lack  of  iranscnption.  subject  to 
the  provisions  in  subsection  (3).  Thus,  the  convening  authority  may  take  action,  and  transcription  for  appellate  or  other  review  ing  authorities  ma> 
occur  later.  See  subsection  (4).  Note  that  additional  copies  of  the  record  need  not  be  prepared  m  such  case,  except  as  required  m  subsection 
(J)(5)(A).  Note  also,  however,  that  facilities  must  be  reasonably  available  for  use  by  the  defense  counsel  (and  when  appropriate  the  staff  ludgc 
advocate  or  legal  officer,  see  R.C.M,  1 106)  to  listen  to  or  view  and  listen  to  the  recordings  to  use  this  subsection 

Subsection  (4)(  A)  is  based  on  the  recognition  that  it  is  impracticable  for  appellate  courts  and  counsel  not  to  have  a  wrilien  record.  See  S  Rep 
No.  53,  supra  at  26;  United  States  v.  Barton,  supra.  Note  that  the  transcript  need  not  be  authenticated  under  R.C.M.  1 104  Instead,  under 
regulations  of  the  Secretary  concerned  the  accuracy  of  the  (ran.script  can  be  certified  by  a  person  who  has  viewed  and  or  heard  the  authenticated 
recording. 

Subsection  (4)(B)  provides  flexibility  in  cases  not  reviewed  by  the  Court  of  Military  Review,  Depending  on  regulations  of  the  Secretary,  a 
written  record  may  never  be  prepared  in  some  cases,  Many  cases  not  reviewed  by  a  Court  of  Military  Review  will  be  reviewed  only  localK  See 
R.C.M.  1 1 12.  The  same  exigencies  which  weigh  against  preparation  of  a  written  record  may  also  exist  before  such  review  If  a  wntten  record  is 
not  prepared,  the  review  will  have  to  be  conducted  by  listening  to  or  viewing  and  listening  to  the  authenticated  recording 

Subsection  (5)  provides  alternative  means  for  the  government  to  comply  with  the  requirement  to  .serve  a  copy  of  the  record  of  trial  tm  the 
accused.  Article  54(d).  Note  that  if  a  recording  is  used,  the  Government  must  ensure  that  it  can  provide  the  accused  reasonable  opponunitv  to 
listen  to  or  view  and  listen  to  the  recording 

Rul«  1104.  Records  of  trial;  authentication;  service;  correction;  forwarding 

(a)  Authenticaium  Subsection  ( I )  is  new  and  is  self-explanatory. 

Subsection  ( 2)  is  based  on  Article  54(a)  and  (b)  and  paragraph  82/of  MCM.  1 969  (Rev. ),  The  former  rule  has  been  changed  tt>  require  that  ihe 
record,  or  even  a  portion  of  it.  may  be  authenticated  only  by  a  person  who  was  present  at  the  proceedings  the  record  of  which  that  person  is 
auihenlicaiing  This  means  that  in  some  cases  (e  g  .  when  more  than  one  military  judge  presided  in  a  case)  the  record  ma\  he  aiiihenik.iied 
more  than  one  person  .SV**  CVii/fd.SVu/cs  vCVedit.  4  M  J.  I  IS  (C.M  A.  1977).  S.  Rep.  No.  160) .  90th  Cong, ,  2d  Sess  12  l3il9('8i.H  R  Rep 
No.  1481. 90th  Cong..  2d  Sess.  10  1 1968)  See  also  United  States  v.  Gallomty  2  U.S.C.M.A,  433,  9C.M  R  63  (  195.M  This  MihNcUhm  als.. 
changes  the  former  rule  m  that  it  authorizes  the  Secretary  concerned  to  prescribe  who  will  authenticate  the  record  in  special  courts  in.irtial  .it 
which  no  bad-conduct  discharge  is  adjudged.  See  Article  54(b)  In  some  services,  the  travel  schedules  of  military  judges  otten  result  iti  dclavs  m 
authenticating  the  record  Such  delays  are  substantia),  considering  the  relanvely  less  severe  nature »»)  the  sentences  invvijved  in  sik  h  >. ascs  1  ju' 
subsection  allows  greater  flexibility  to  achieve  prompt  authcnticaimn  and  action  in  such  cases  The  second  paragraph  ot  the  discussion  is  based  mi 
United  States  v  Credit,  supra.  United  Stute\  v  Cruz  Riios.  1  M  J.  429 1 C  M  .  A.  1976)  See  also  ( 'nited  States  v  Lott.  9  M  J  i  C'  M  A  1  ' ' 

United  Slates  v  Green.  7  M  J  687  (\  C’  M  R  1979);  United  States  \  /amrrv.  I  M  J  !  I65  (N  C  M  R  1977)  The  third  paragiapfi  ot  tlie 
discussion  IS  based  on  (  nited  States  \  l.ott.  supra.  United  .States  v  Credit,  supra 
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lb)  Sen u  t'  Suhsccliori  i  1 )( A)  in  b.iscd  t)n  Arlulc  54(dl  and  ihc  lirsi  sciucncc ot  paragraph H2i^(  1  j ot  MCM .  1%*^  ( Kcs  l.  .SV<' also  H  R.  Rep.  No 
:4^X.  KIni  C  ong  .  iNt  Scss  KWS  1944). 

Suhsccuon  ( I  M  R)  is  haseil  on  the  ihiril  through  htih  scnlentcs  of  the  lirsi  paragraph  ot  paragraph  82,g(  1 )  ot  MCM.  1969  (Rev. ) 

Subscelion  1 1  )(C)  is  based  on  H.  R  Rep.  No.  549.  9Kih  Cong. .  Isl  Scss.  1 5  l  I9S3);  Uniied  States  v.  Cruz-Rijos.  supra.  Service  of  the  record 
of  trial  IS  now  ettcciivel)  a  prerequisite  to  lurther  dispt)silion  o!  the  case.  See  Article  6()(b)  and  (c)(2).  Asa  result,  inability  to  serve  the  accused 
could  bring  the  pr^Kceding  to  a  hah  Such  a  result  cannot  have  been  intended  by  Congress.  Article  6()(b)  and  (c)(2)  are  intended  to  ensure  that  the 
d*.cuscd  and  detense  counsel  base  an  adequate  oppv^rtunity  to  present  matters  to  the  convening  authority,  and  that  they  will  have  access  of  the 
record  in  order  to  do  sii  Cong  Rcc  ^  56l2(dai!yed  April  2X.  19K3)  (statement  of  Sen.  Jepsen).  As  a  practical  matter,  defense  counsel,  rather 
than  the  accused,  will  pertorni  this  function  in  most  cases.  See  Article  38(ci.  Consequently,  service  of  the  record  on  defense  counsel,  as  provided 
in  this  subsection,  tullills  this  purpose  w  iihoui  unduly  delaying  further  disposition.  See  United  States  v,  Cruz-Hijus.  supra.  Note  that  if  the 
accused  had  no  ci>unsel  ,  or  it  the  accused's  counsel  could  not  b..-  -.erved,  the  convening  authority  could  take  action  without  serving  the  accused 
onlv  il  the  accused  was  abseni  without  authtinty.  See  R.C.M  )U>5(d)(4)  and  Analysis. 

Subsection  ( !  hDi  is  based  on  the  third  and  fourth  paragraphs  of  paragraph  82i,*(  1 1  of  MC.M.  1969  (Rev  ). 

ic)  /.OS',  li  rt^iird.  This  subsection  is  based  on  paragraph  H2/i  of  MCM.  1969  (Rev.).  Note  that  if  more  than  one  copy  of  the  record  is  authenticated 
then  each  may  serve  us  the  record  of  trial,  even  if  the  original  is  lost. 

(d)  Corret  lion  at  rt\  ord  after  authentii  aium.  eeriifu  ate  i4 correction.  Subsecti«»n  ( 1 )  and  the  discu'^sion  are  ba.sed  on  paragraph  86f  of  MCM. 
1969  ( Res. )  See  also  the  tirsi  paragraph  of  paragraph  95  of  MCM.  (Rev.).  Subsection  (2)  is  new  and  is  bused  on  United  Siate.s  v.  Anderson.  12  M.  J. 
195  (C  M  .'X  19X2)  See  also  .ABA  Standards.  Special  h unctions  of  the  Trial  Jud^e  §  6-  i  .6  { 1978),  The  discussion  is  based  on  United  Slates  v. 
Anderson,  supra  Subsection  (3)  is  based  on  the  second  paragraph  of  paragraph  82e(  1 )  and  paragraph  86f  of  MCM.  1969  (Rev.). 

(ei  hor-ei.ardinn.  This  subsection  is  based  on  .Article  60.  The  code  no  longer  requires  the  convening  authority  to  review'  the  record.  However,  a 
record  of  trial  must  be  prepared  before  the  convening  auihoriiy  lakes  action.  See  Article  6()(b)(2i  and  (3).  and  (d).  Therefore,  it  is  appropriate  to 
forward  the  record,  along  with  other  required  matters,  to  the  convening  authority  This  subsection  is  consistent  with  the  first  two  sentences  of 
paragraph  84£i  of  MCM.  196^  (Rev.). 

Rul^  1105.  Matters  submitted  by  the  accused 

la)  In  genera!  This  subsection  is  ba.sed  on  Articles  38(c)  and  6()(b)-  See  also  paragraphs  48^(2)  and  11a  of  MCM.  1969  (Rev  ). 

lb)  Matters  \shich  ma\  he  suhmnied.  This  subsection  is  based  on  Articles  .3Hic)  and  60(b).  The  rosl-tna)  procedure  as  revised  by  the  Military 
Justice  Act  of  1983.  Pub  1.  No  98-209.  97  .Slat.  1393  ( 1983)  places  a  heavier  responsibility  on  liic  defense  to  take  steps  to  ensure  that  matters  it 
wants  considered  are  presented  to  the  convening  authority.  Therefore  this  subsection  provides  guidance  as  to  the  types  of  matters  which  may  be 
submiiied  See  Article  38(c).  See  al.so  paragraphs  48A(3)  and  Ha  of  MCM.  1969  (Rev. ).  Note  that  the  matters  the  accused  submits  must  be 
forwarded  to  the  convening  authority  See  I  naed Slates  v.  Siders.  15  .M.J.  272  (C  .M  A.  1983).  As  to  the  last  paragraph  in  the  discussion,  see  also 
Mil.  k.  Tvid  6()6(bi  and  .Analysis;  ignited  State'-  v  Hisluip,  1 1  .M.J.  7  (C.M.  A.  198 1 );  United  States  v,  VVe.T/.  23  L'.S.C.M.  A.  77.  48  C.M.  R.  458 
(1974);  United  States  v  Bourchier.  5  C.S  C  M  A  15.  17  C  M  R.  15  (I9.‘'4) 

(c)  Time  periods  This  suhseciion  is  based  on  Article  (>0(b»-  Subsection  (4)  clarifies  the  effect  of  posi-tnal  sessions.  A  re-announcement  of  the 
same  sentence  would  not  start  the  time  period  anew.  Subsection  (5)  is  based  on  H  K.  Rep,  No.  549.  98ih  Cong..  1st  Scss.  15  (1983). 

(d)  Waiver.  Subsection  ( I )  is  hao'd  on  Article  60(c)(2)  Subsection  (2)  is  based  on  .Article  60(c)(2).  This  subsection  clarifies  that  the  defense  may 
submit  matters  in  increments  by  reserving  in  writing  its  right  lo  submit  additional  matters  wuhin  the  lime  period.  In  certain  cases  this  may  be 
adv-  ntageous  to  the  defense  us  well  as  the  (iovemment.  by  pcrmiiling  early  consideration  of  such  matters.  Otherwise,  if  the  defense  contemplated 
presenting  additional  matters,  it  would  have  to  withhold  all  matters  until  the  end  of  the  period.  Subsection  (3)  is  based  on  Article  60(b)(4). 
Subsection  i4)  ensures  that  the  accused  cannot,  by  an  unauthon/ed  absence,  prevent  lurther  disposition  of  the  case.  Cf.  United  States  v.  Schreck. 
10  M.J  226  (C'.M  A-  1983 ).  Note  that  if  the  accused  has  counsel,  counsel  must  be  served  a  copy  of  the  record  (see  R.C.M.  1 104(b)(  1  )(C))  and 
that  the  defense  will  have  at  least  7  days  from  such  service  to  submit  inailcrs.  Note  also  that  the  unauthorized  absence  of  the  accused  has  no  effect 
on  the  30.  20.  or  7  day  peruKl  from  announcement  iif  the  sentence  wnnin  which  the  accused  may  submit  matters  (except  insofar  as  i.  may  weigh 
against  any  request  to  extend  such  a  pcruKl)  I  hc  discussum  mucs  that  the  accused  is  not  required  lo  raise  matters,  such  as  allegations  ot  legal  error, 
in  order  to  preserve  them  h»r  consideration  on  appellate  review 

Rule  1106.  Recommendation  of  the  staff  judge  advocate  or  legal  officer 

(a)  In  general.  This  suhscclum  is  based  on  Article  60id).  os  amended,  see  Military  Justice  .Act  of  1983,  Pub  L.  N(‘.  98-  209,  §  5(a)(  I ).  97  Stat, 
1393  (19X3)  The  first  paragraph  of  paragraph  H5<i  of  MCM.  I960  (Rev.  i  was  similar 

ihi  Disi^ualific'ition  This  subsection  is  based  on  Arliele  6(ci  and  on  the  second  paragraph  of  paragraph  85a  of  MCM.  1 969  (Rev. ).  I  -  gal  officers 
h...c  bc-en  included  in  its  appiicatum  based  on  .Article  (8)(d)  The  discussion  n*.ues  additional  circumstances  which  have  been  held  to  disqualify  a 
stait  ludge  .idvvKate  The  first  example  is  b.ised  on  /  nurd  States  \.  Thomp\»>n.  3  M.J  966  iN  C  .MR.  1977 ).  rev' don  other  grounds.  6  M  J.  106 
'  (  M  A  PnX),  petit '(m  dismissed.  7  M  J.  477  (CM  ..A  1979)  1'he  sectuid  example  is  based  on  United  States  v.  Choice.  23  I '.S.C  M,  A.  329.49 
<  M  K  f'6,i  I  1975)  See  oho  United  States \.  Cansdale.  7  M  J  143  iC  M  A.  1979).  United  Stairs  \  Conn.  6  M  J.  351  (C  M.  A.  1979);  United 
s.si.v  ,  V  KmJ.ZW  J  (>4(('  M  A  1976)  The  third  example  is  based  un  /  v  0>nn  and .Sfofe.v  \  C/ioue,  both  .supra  C7  Articles 

'  oc  \  22ibi.  2  9  hi  The  tourlh  example  is  based  on  /  nited States  i  (  ollms.  6  M  i  256  (C  M  A  1979).  United  States  \.  Ungle.  1  M  J.  3H7 
M  \  |9’ot  Scrii/sn  r  nited  Stittes  \  \enman.  I4M.1  474iCM.'\  |9K3 1  as  lo  the  disqualification  of  a  slal  1  judge  advcKatc  or  convening 
•  ■  -shen  iinn''init>  has  been  granted  to  a  witness  jn  the  case 
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(c)  When  the  conventna  uulhority  does  not  have  a  staff jud^e  advocate  or  lefial  (fficer  or  that  person  is  disqualified.  SubscclK>n  ( 1 )  is  based  on  the 
third  paragraph  ot  paragraph  85u  ot  MCM.  1969  (Rev. ).  Legal  oflicershave  been  included  in  its  application  based  on  Article  6()(d).  Subsection  (2) 
is  new.  It  recognizes  the  advantages  of  having  the  recommendation  prepared  by  a  staff  judge  advmate.  This  hcxibility  should  also  permit  more 
prompt  disposition  in  some  cases  as  well. 

(d)  This  subsection  is  based  on  Article  60<d)and  on  S.  Rep  No  53.98thCong  .  IstSess.  20(1983).  As  to 
the  subsection  { 1 ),  see  also  Article  60(c).  Subsections  (3).  (4).  and  (5)  conform  to  the  specific  guidance  in  S.  Rep.  No.  53,  supra  Subsection  (6)  is 
based  on  S.  Rep.  No.  53.  98th  Cong  .  1st  Sess  21  ( 1983).  The  recommendation  should  be  a  concise  statement  of  required  and  other  matters. 
Summarization  of  the  evidence  and  review  for  legal  error  is  not  required  Therefore  paragraph  85^  of  MCM.  1969  (Rev.)  is  deleted. 

I^ragraph  85t  of  MCM.  1969  (Rev. )  is  also  deleted.  That  paragraph  stated  that  the  convening  authority  should  explain  any  decision  not  to 
follow  the  staff  judge  advocate  *s  recommendation.  See  also  United  States  v.  Hams.  10  MJ  276  (CM  A  1981 ).  United  States  v.  Dixson.  9  M  J. 
72(C.M.A.  1980);  United  Stales  v.  Keller,  1  M.J.  159(C,M  A.  1976).  The  convening  auihonty  is  no  longer  required  to  examine  the  record  for 
legal  or  factual  sufficiency.  The  convening  authority  's  action  is  solely  a  matter  of  command  prerogative.  Article  60(c)  Therefore  the  convening 
authority  is  not  i>bligated  to  explain  a  decision  not  to  follow  (he  recommendation  of  the  staff  judge  advocate  or  legal  ofhcer. 

(e)  No  findings  ofi  guilty.  This  subsection  is  based  on  Articles  60  and  63  When  no  findings  of  guilty  are  reached,  no  action  oy  the  convening 
authority  is  required.  Consequently,  no  recommendation  by  the  staff  judge  advocate  or  legal  olliccr  is  necessary.  The  last  paragraph  of  paragraph 
85/>  of  MCM,  1969  (Rev  ).  which  was  based  on  Article  6!  (before  it  was  amended)  was  rimilar. 

(0  Serx  ice  (^  recommendation  defense  counsel:  defense  response.  This  subsection  is  based  on  Article  60(d).  See  also  United  States  v.  Goode.  I 
M.J  3  (C  M. A.  1975). 

Subsection  ( 1 )  is  based  on  Article  60(d).  See  also  United  States  v.  Hill.  3  M.J.  295  (C.M.A.  1977);  United  States  v.  Goode,  supra. 

Subsection  (2)  makes  clear  who  is  to  be  served  with  the  post-trial  review.  See  United  States  v.  Robinson.  1 1  M.J.  218,  223  n.2  (C.M.A 
1981)  This  issue  has  been  a  source  of  appellate  litigation.  See  e.g..  United  States  v.  Kincheloe.  14  M.J.  40  (C.M.A.  1982);  United  Stales  v 
Babcock.  14  M.J.  34  (C.M.A.  1982);  United  States  v.  Robinson,  supra;  United  States  v.  Clark,  11  M.J.  70  (C.M.A.  1981 );  United  States  v.  Ulliot, 
IIM.J.  1  (C.M.A.  1981 );  C/rtirt't/.S/ti/i'.v  V.  Marcotcv.  HM.i.  155(C-M.A.  1980);  v.  firown.  5  M.J.  (C.M.A.  United  States  v. 

Davis.  5  M.J  451  (CM  A  1978);  United  States  v.  Iver.son.  5  M.J.  440(C.M.A.  1978);  United  Stales  v.  Annis.  5  M.J  (C.M.A.  1978),  The  last 
sentence  in  this  subsection  is  based  on  United  States  v.  Robinson  United  States  v.  Brown,  and  United  States  v.  Iverson,  all  supra.  The  discussion  is 
based  on  United  States  v.  Robin.son,  supra. 

Subsection  (3)  is  based  on  United  States  v.  Babcock,  supra:  United  States  v.  Cruz.  5  M.J.  286  (C.M.A.  1978);  United  States  v,  Cruz-Rijos.  I 
M.J.  429  (C.M.A  1976).  Ordinanly  the  record  will  have  been  provided  to  the  accused  under  R.C.M.  1 104(b). 

Subsections  (4)  and  (5)  are  based  on  Article  60(d).  See  also  United  States  v.  Goode,  supra.  See  United  States  v.  McAdoo.  14  M  J,  60 
(C.M.A.  1982) 

Subsection  (6)  is  based  on  Article  60(d).  See  also  S.  Rep.  No.  53, 98th  Cong.,  1st  Sess.  21  ( 1983);  United  States  v.  Morrison,  supra:  United 
States  V.  Barnes.  3  M.J  406  (C.M.A.  1982);  United  States  v.  Goode,  supra.  But  see  United  States  v.  Burroughs,  supra:  United  States  v.  Moles.  10 
M.J.  154  (C  M  A.  1981)  (defects  not  waived  by  failure  to  comment). 

Subsection  (7)  is  based  on  United  Slates  v.  Narine.  14  M.J.  55  (C.M.A.  1982). 

Rule  1107.  Action  by  convening  authority 

(a)  Wh(f  may  take  action.  This  subsection  is  based  on  Article  60(0.  It  is  similar  to  the  first  sentence  of  paragraph  84i?  and  the  first  sentence  of 
paragraph  84(  of  MCM.  1969  (Rev. )  except  insofar  as  the  amendment  of  Article  60  provides  otherwise.  See  Military  Justice  Act  of  1983,  Pub.  L. 
No  98-  209.  §  5(a)(  1 ).  97  Stat.  1 393  (1983).  The  first  paragraph  in  the  discussion  is  based  on  the  last  two  sentences  of  paragraph  84u  of  MCM. 
1969  (Rev  ).  The  second  paragraph  of  the  discussion  is  based  on  the  second  and  third  sentences  of  paragraph  84(  of  MCM.  1969  (Rev. );  United 
States  V.  Conn.  6  M.J.  351  (C.M.A  1979);  United  States  v.  Reed.  2  M.J  64  (C.M.A.  1976);  United  Slates  v.  Choice,  23  U.S.C  M.A.  329,  49 
C  M  R  663  ( 1975).  See  also  United  States  v.  James.  1 2  M  J  944  (N.M.C  M  R  ).  pet.  granted.  14  M  .J.  235  (1982).  The  reference  in  the  third 
sentence  of  paragraph  84<  of  MCM ,  1 969  ( Rev. )  to  disqualilicaiion  of  a  convening  authonty  because  the  convening  authonty  granted  immunity  to 
a  witness  has  been  deleted  See  United  States  v.  Newman.  14  M.J  474  (C.M.A  1983).  Note  that  although  A/ewman  held  that  a  convening  authority 
is  not  automatically  disqualified  from  taking  action  by  reason  of  having  granted  immunity,  the  Court  indicated  that  a  convening  authonty  may  be 
disqualified  by  granting  immunity  under  some  circumstances, 

(b)  General  considerations .  .Subsection  ( I )  and  the  discussion  is  based  on  Article  6()(c)  Seeal.wS  Rep.  No.  53.  98lh  Cong. .  1  st  Sess.  19(1983). 

Subsection  (2)  is  based  on  Article  6()(h)  and  (c). 

Subscction  (3)(A)(i)  is  based  on  Article  6()(ai.  Subsection  (3)(AMii)  is  based  on  .Article  6()(d).  Subsection  (3)(A)(ui)  is  based  on  Article 
bfHb)  and  (d).  Subsection  (3)(B)  is  based  on  Article  60  and  on  S.  Rep.  No,  53.  98th  Cong..  Isi  Sess.  19-20  ( 1983).  The  second  sentence  in 
subsection  ( 3)(B)(iii )  is  also  based  on  the  last  sentence  ot  paragraph  856  of  MCM,  1969  (Rev  ).  See  also  United  Slates  v.  Vara.  8  U.S.C.  M.A 
651.  25  C  M  R  155  (1958);  United  Suites  v.  Lanford.  6  U.S  C.M  A  371.  20  C  M  R.  87  (1955). 

Subsection  (4)  is  based  on  Article  60(c)i3).  See  also  Article  6(>(e)(3).  This  subsection  is  consistent  with  paragraph  H6b(2)  of  MCM.  1969 
(Rev  I  except  that  it  does  not  refer  to  examining  the  record  for  jurisdictional  error. 

Subsection  (5)  is  based  on  the  scciuid  paragraph  of  paragraph  124  of  MCM,  1969  (Rev.)  See  also  United  States  v.  Korzeniewski.  7 
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U.S.C.M.A  314,22C.M.R.  104 ( 1956);  fniWS/u/cs i-.  W'u.vAinxfo/i,  6 U.S.C.M. A  114.  I9C'  M  R  240(  1955l;  ?  «/((■»/ .SVu6'.s  i. /’/i/V/z/i.s  1^ 
M.J.  858  (N.M.C.M.R.  1982). 

(c)  Action  on  findings  This  subsection  is  based  on  Article  60(0(2).  Subsection  (2  )i  B)  is  also  based  on  Article  6(llo(  1 1  and  i.)|.  The  lirst  sentence 
in  the  discussion  is  based  on  Hearing:,  onH  .R.  249H  Before  a  Suhcomm.  tf  the  HouseComm.  on  Armeii  Ser\  u  e.t.  HI  st  Cong. .  1  st  Sess.  1182  85 
(1949).  The  second  sentence  in  the  discussion  is  based  on  Article  60(e)(.3).  The  remainder  of  the  discussion  is  based  on  S  Rep  No  5.).  98th 
Cong.,  1st  Sess.  21  (198.3). 

(d)  Action  on  the  sentence  Subsection  ( 1 )  is  based  on  Article  60(0  and  is  similar  to  the  lirst  paragraph  of  paragraph  880  ot  MCM.  1969  (Rev  1 
The  first  paragraph  of  the  discussion  is  based  on  paragraph  880  of  MC.M.  1969  ( Rev.  1.  The  second  paragraph  of  the  discussion  is  based  on  Jones  i 
Ignatius,  18  U.S.C.M.A.  7.  39C.M.R.  7  ( 1968);  (/nitedS'rure.v  e.  Bm»n,  13  C  S  C  . M.  A.  333.  32C  .M  R  333(1962);  '.'nuej States  c.Rron,  13 
U.S.C.M.A.  63.  32  CM.  R.  63  ( 1962);  United  States  v,  Johnson.  12  U  S.C  .M  .A  (i4().  31  C  MR  226  1 1962 1.  U  ruled  Slates  1  Christenson,  I  2 
U.S.C.M.A  393.  30  C.M.R.  393  ( 1961 );  United  States  r  Williams.  6.M  J  803  (N  f  .M  R  ). /jiV  dismissed.  7  M  J  68  1  CM  .3  1979).  C  ruled 
States  V.  Berg.  34  C.M.R.  684  (N.B.R  1963).  See  also  United  States  i  McKrught.  20  C  .M  R  520  (N  B  R  1955) 

Subsection  (2)  is  based  on  Article  60(c)  and  S,  Rep  No.  53.  98th  Cong  .  1st  Sess.  19  ( 1983)  The  second  sentence  is  also  based  on  L  niied 
Slates  V.  Russo,  11  U.S.C.M.A,  352.  29  C.M.R  168  ( 1960).  The  second  paragraph  of  the  discussion  is  based  on  the  third  paragraph  of  paragraph 
886  of  MCM.  1969  (Rev  ). 

Subsection  (3)  is  based  on  Anicles  19  and  54(c)(1)  and  on  the  third  sentence  ot  paragraph  826i  I )  o)  .MCM.  1969  (Rev  1 

(e)  Ordering  rehearing  or  other  trial.  Subsection  ( 1  )(A)  is  based  on  Article  6())e).  and  on  paragraph  92ij  of  ,MCM.  1969  (Rev  1  Note  that  the 
decision  of  the  convening  authority  to  order  a  rehearing  is  discretionary.  The  convening  authority  is  not  required  to  review  the  record  for  legal 
errors.  Authority  to  order  a  rehearing  is.  therefore,  "designed  solely  to  provide  an  expeditious  means  to  correct  errors  that  are  identified  m  (he 
course  of  exercising  discretion  under  Article  60(0."  S  Rep.  No.  53,  98th  Cong..  1st  Sess.  2 1  ( 1983)  Subsection  ( I )( B )  is  based  on  Ar'.icle  (8)iel. 
As  to  subsection  (l)(B)(ii),  see  S.  Rep.  No  53,  supra  at  22.  Subsection  ( I  i(B)(ii)  is  based  on  the  second  sentence  of  the  second  paragraph  of 
paragraph  92a  of  MCM,  1969  (Rev  ).  The  discussion  is  based  on  the  second  sentence  of  the  fourth  paragraph  of  paragraph  92a  of  MCM.  1969 
(Rev.),  Subsection  ( I  )(C)(i)  is  based  on  Article  62(e)(3)  and  on  the  lirst  sentence  of  the  third  paragraph  of  paragraph  92a  ot  MCM.  1969  (Rev.  1 
Subsection  (l)(C)(ii)  and  the  discussion  are  based  on  Article  60(c)(3)  and  on  the  first  paragraph  of  paragraph  92a  of  MCM.  1969  (Rev  ). 
Subsection  ( I  )(C)(  ii)  is  based  on  the  first  sentence  of  the  tenth  paragraph  of  paragraph  92a  of  MCM .  1 969  ( Rev.  1  Subsection  ( I )( D I  is  based  on  the 
sixth  paragraph  of  paragraph  92a  of  MCM.  1969  (Rev  ).  Subsection  (I  )(E)  is  based  on  the  eighth  paragraph  of  paragraph  92a  of  MCM.  1969 
(Rev  ).  Subsection  ( I  )(F)  is  based  on  the  third  sentence  of  the  third  paragraph  of  paragraph  92a  of  MCM .  1 969  ( Rev  )  Because  of  the  modification 
of  Article  71  (see  R.C.M.  1113)  and  because  the  convening  authority  may  direct  a  rehearing  after  action  in  some  circumstances  (see  subsection 

(e) (l)(B)(ii)of  this  rule),  the  language  is  modified.  The  remaining  parts  of  paragraph  92a.  concerning  prcK'edures  for  a  rehearing,  are  now  covered 
in  R.C.M.  810, 

Subsection  (2)  is  based  on  paragraph  926  of  MCM.  1969  (Rev.),  See  also  paragraph  89((  1 1  of  MCM.  1969  (Rev  ),  If  the  accused  was 
acquitted  of  a  specification  which  is  later  determined  to  have  failed  to  stale  an  offense,  another  trial  for  the  same  offense  would  be  barred.  United 
States  V.  Ball,  163  U.S  662  (1896)  It  is  unclear  whether  an  acquittal  by  a  jurisdictionally  defective  court-martial  bars  retrial.  SVe  United  States  v. 
Culver.  22  U.S.C.M.A.  141.  46  C  M  R.  141  (1973). 

(f)  Contents  cf  action  and  related  matters.  Subsection  (I)  is  based  on  paragraph  89u  of  MCM.  1969  (Rev  I 

Subsection  (2)  is  based  on  paragraph  896  of  MCM,  1969  (Rev. ).  The  second  sentence  is  new.  It  is  intended  to  simplify  the  priKedure  when  a 
defect  in  the  action  is  discovered  in  Article  65(0  review  There  is  no  need  for  another  authority  to  formally  act  in  such  cases  if  the  convening 
authority  can  take  corrective  action  The  accused  cannot  be  harmed  by  such  action  A  convening  authority  mav  still  be  directed  to  take  corrective 
action  when  necessary,  under  the  third  sentence.  "Erroneous"  means  clerical  error  only.  See  subsection  (g)  of  this  rule  This  new  sentence  is  not 
intended  to  allow  a  convening  authonty  to  change  a  proper  action  because  of  a  change  of  mind 

Subsection  ( 3)  is  based  on  paragraph  89<  ( 2 1  of  MCM ,  1 969  ( Rev  )  The  provision  in  paragraph  89i  ( 2 )  of  MCM ,  1 969  ( Rev.  1  that  disapproval 
of  the  sentence  also  couslitutes  disapproval  of  the  findings  unless  otherwise  stated  is  deleted  The  convening  authority  must  expressly  indicate 
which  findings,  if  any,  are  disapproved  in  any  case  See  Article  60(c)(3(  The  discussion  is  based  on  paragraph  89(  (2)  of  MCM.  1969  (Rev  ) 
Subsection  (4)(A)  is  based  on  paragraph  89c(3t  of  MCM.  1969  (Rev  )  The  first  sentence  of  paragraph  89i  (2)  is  no  longer  accurate  Since  no 
action  on  the  findings  is  required,  any  disapproval  of  findings  must  be  expressed  Subsection  t4)i  B)  is  taken  from  paragraph  89(  (4 1  of  MCM,  1969 
(Rev.).  Subsection  (4)(C)  is  taken  from  paragraph  89i(5)ofMCM.  l969(Rev  1,  Subsection  (4 iiUi  is  based  on  p.iragraph  89(  i6lofMCM,  1969 
(Rev. ).  However,  because  that  portion  ot  the  sentence  w  hich  extends  to  conlinement  may  now  be  ordered  executed  w  hen  the  convening  authoritv 
takes  action  (see  Article  71(c)(2);  R  C'  M  1 1 13(b)).  temporary  custody  is  unnecessary  in  such  cases  Therefore,  this  subsection  applies  only 
when  death  has  been  adjudged  and  approved  Subsection  (4)(E)  is  taken  from  paragraph  89,  (7i  of  MCM,  1969  (Rev  )  Subsection  (4)(|-)  is  new 
See  Analysis,  R.C.M .  305(k).  See  also  United  States  v  Sutuki.  14  M  .J  491  (C  .M,  .A.  1983 1  Subsection  (4  )(G  I  is  taken  from  paragraph  89,'(9 1  of 
MCM.  l%9(Rev.).  Subsection  (4)(H)  is  modified  based  on  the  amendment  of  .Article  71  which  penults  a  reprimand  to  be  ordered  executed  from 
action,  regardless  of  the  other  components  of  the  sentence  Admonition  has  been  deleted.  Sec  RC  M  IIKI3(hl(  I ). 

Subsection  (5 )  is  based  on  paragraph  89,  (8 )  ot  MCM,  1 969  (Rev. ).  .S',  ,■  ai\o  R .  ,'.M.  8 1  (ltd  1  and  Analv  sis  The  pros  ision  in  paragraph  89(  (  8 1 
requiring  that  the  accused  be  credited  with  time  in  confinemeni  while  awaiting  a  rehearing  is  deleted  Given  the  procedures  for  imposition  and 
continuation  of  restraint  while  awaiting  tnal  isee  R  C  M  304  and  .305).  there  should  not  be  a  credit  simply  because  the  trial  is  a  rehearing 

(g)  Incomplete,  ambiguous .  or  erroneous  action  This  subsection  is  based  on  paragraph  95  ot  MCM ,  1 969  |  Res  1  See  gencralls  I  hiicd  Slates  v 
Left.  10  M.J  266  (C  M  A  1981 1;  ( >1, led  .Smi,-<  i  hnver.  10  M  J  263  (C  M  A  1981) 
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(h)  Ser\U  e  on  accused.  This  subsection  is  based  on  Article  61(a).  as  amended,  see  Military  Justice  Act  ol  I9S'  Pub.  L  No.  98-209,  §  5(b|(  I ). 
97  Stal.  1393  (1983) 

Rule  1108.  Suspension  of  execution  of  sentence 

This  rule  is  based  on  Articles  71(d)  and  74.  and  paragraphs  SSe*  and  97(j  of  MCM,  1969  (Rev  ).  iVt- Fed,  R.Cnm  P  32(e)  The  second 
paragraph  of  the  discussion  to  subsection  (b)  is  based  on  United  States  v.  Stonesifer,  2  M.J  212  (CM  A  1977);  United  States  v.  Williams.  2  M.J. 
74  (CM.  A.  1976);  United  States  v.  Occhi.  2  M.J.  60  (C.M.A.  1976).  Subsection  (c)  is  new  and  based  on  Article  7 1 ;  United  States  v.  Lallande.  22 
U.S.C.M.A.  170,46C,M.R.  \lQ{m'h)\UmtedStates\.  May.  10  U.S.C.M.A.  258.  27  C.M.R.  432  ( 1959).  Cj.  18L  SC  §  365 1  (•■upv)n  such 
terms  and  conditions  as  the  court  deems  best").  The  notice  provisions  are  designed  to  facilitate  vacation  when  that  becomes  necessary  See  the 
Analysis.  R.C.M.  1109.  The  language  limiting  the  periodof  suspension  to  the  accused’s  current  enlistment  has  been  deleted.  See  United  States  v. 
Thomas,  45  C  M  R.  908  (N.C.M.R.  1972).  Cf.  United  States  v.  Clardx.  13  M.J.  308  (C.M  A.  1982).  See  also  subsection  (e)  of  this  rule. 

Rule  1109.  Vacation  of  suapenalon  of  sentence 

(a)  tn  general.  This  subsection  is  based  on  Article  72  and  paragraph  976  of  MC.M.  1969  (Rev  ) 

(b)  Timeliness.  This  subsection  is  based  on  the  fourth  paragraph  of  paragraph  976  of  MCM.  1969  |  Rev. );  United  States  v.  Tells.  5  M.J.  380 
(C.M.A.  1978);  United  States  v.  Ro:uki.  3  M  J.  127.  129  (C  M  A  1977). 

(c)  Confinement  of  probationer  pending  vacation  prttceedings.  This  subsection  is  new  and  based  on  Gagnon  v.  Scarpelli,  411  L'.S  778  ( 1973); 
Morrissey  v.  Brewer,  408  L’.S.  471  ( 1972);  United  States  v.  Bingham.  3  M.J.  1 19  (CM  A  1977)  It  isconsi.stent  with  Fed.  R.  Crim.  P.  32.  l(a){  1 ). 
Note  that  if  the  actual  hearing  on  vacation  under  subsection  (d)(  I )  or  (e)(3i  and  (4)  is  completed  within  the  specitied  time  peritxl.  a  separate 
probable  cause  heanng  need  not  be  held 

(d)  Violation  (f  suspended  general  court-martial  sentence  or  if  a  suspended  special  court-martial  sentence  including  a  bad-conduct  discharge. 
This  subsection  is  based  on  Article  72(a)  and  (b);  the  first  two  paragraphs  of  paragraph  976  of  MCM.  1969  (Rev. );  United  States  v.  Bingham, 
supra:  United  States  v,  Rozyeki.  supra.  See  also  Fed  R  Cnm  P.  32  1(a)(2) 

(e)  Vacation  if  suspended  special  court-martial  sentence  not  including  a  bad-conduct  discharge  or  of  a  suspended  summary  court-martial 
sentence.  This  subsection  is  based  on  Article  72(c);  United  States  v.  Bingham,  supra:  United  States  v  Rozveki,  supra. 

Fed.  R.Cnm  P  32.  Kb)  is  not  adopted.  That  rule  requiresahearing  before  conditions  of  probation  may  be  modihed.  Modification  is  seldom 
used  in  the  military.  Because  a  probationer  may  be  transferred  or  change  duty  assignments  as  a  normal  incident  of  military  life,  a  commander 
should  have  the  flexibility  to  make  appropriate  changes  in  conditions  of  probation  w-ithout  having  to  conduct  a  hearing.  This  is  not  intended  to 
permit  conditions  of  probation  to  be  made  substantially  more  severe  without  due  process.  At  a  minimum,  the  probationer  must  be  notified  of  the 
changes. 

Rul9  1110.  Waiver  or  withdrawal  of  appallata  review 

Introduction  This  rule  is  new  and  is  based  on  Article  61 .  as  amended,  see  Military  Justice  Act  of  1983.  Pub,  L,  No.  98-209.  §  5(b)(  1 ).  97 
Slat.  1393  ( 1983),  The  rule  provides  procedures  to  ensure  that  a  waiver  or  withdrawal  of  appellate  review  is  a  voluntary  and  informed  choice.  See 
also  Appendices  19  and  20  for  forms.  See  S.  Rep  No.  53.  98lh  Cong  .  Isi  Sess.  22-23  (1983). 

(a)  In  general.  This  sub.section  is  based  on  Article  61 ,  The  discussion  is  also  based  on  Articles  64  and  69(b). 

lb)  Right  tocoun.sel.  This  subsection  is  based  on  Article  61(a)  Although  Article  6  Kb)  does  not  expressly  require  the  signature  of  defense  counsel 
as  does  Article  6Ka).  the  same  requirements  should  apply.  Preferably  counsel  who  represented  the  accused  at  trial  will  advise  the  accused 
concerning  waiver,  the  appellate  counsel  (if  one  has  been  appointed*  will  do  so  concerning  withdrawal  This  subsection  reflects  this  preference.  It 
also  recognizes,  however,  that  this  may  not  always  be  practicable;  for  example,  the  accused  may  be  confined  a  substantial  distance  from  counsel 
who  represented  the  accused  at  trial  when  it  is  time  to  decide  whether  to  waive  or  withdraw  appeal  In  such  cases,  associate  counsel  may  be 

detailed  upon  request  by  the  accused,  See  R  .C  M  502(d)(  I )  as  to  thequaliheationsof  defense  counsel,  AssiK'iate  couns*.  ’s  obligated  to  consult 

with  at  least  one  of  the  counsel  who  represented  the  accused  at  trial  In  this  way  the  accused  can  have  the  benelit  of  the  opinion  of  the  trial  defense 
counsel  even  if  the  defense  counsel  is  not  immediately  available  Subsection  (2)(r)  provides  for  the  appointment  of  substitute  counsel  when,  for 
the  limited  reasons  in  R.C.M.  505(d)(2)(B),  the  accused  is  no  longer  represented  by  any  trial  defense  counsel  Subsection  (3)  contains  similar 
provisions  concerning  withdrawal  of  an  appeal.  Note  that  if  the  case  is  reviewed  by  the  Judge  .‘Xdvocate  General,  there  would  be  no  appellate 
counsel.  In  such  cases,  subsection  (3)(C)  would  apply  Subsection  (6i  clarifies  that  here,  as  in  other  circumstances,  a  facc-lo-face  meeting 
between  the  accused  and  counsel  is  not  required  When  necessary,  such  communication  may  be  by  telephone,  radio,  or  similar  means  See  also 
Mil.  R.  Evid.  51  Kb).  The  rule.  Including  the  opptirtunity  for  appointment  of  asMKiate  counsel,  is  intended  to  pcnnit  face-io-lace  consultation 
with  an  attorney  in  all  but  the  most  unusual  circumstances.  F-acc-io-face  consultation  is  strongly  encouraged,  especially  if  the  accused  wants  to 
waive  or  withdraw  appellate  review. 

(c)  Compulsion,  coercion,  inducement  prohibited  This  subsection  is  intended  to  ensure  that  any  waiver  or  w  ithdrawal  of  appellate  review  is 
voluntary.  See  S.  Rep.  No.  53.  supra  at  22-23;  Hearings  on  S  2S2I  Before  the  Subcomm  on  .Manpower  and  Personnel  if  the  Senate  Comm.  i>n 
Armed  Services.  97lh  Cong  .  Isl  Sess  78.  1  28  ( 1982),  United  States  i  Mills.  12  M  J  I  (C  M  A  1981 )  See  also  R  C  M  705(c)(  I  )(B) 

16)  Form  if  waiver  or  withdrawal  This  subsection  is  based  on  Article  W)(  a)  and  on  S  Rep  No  53.  supra  at  23  Requiring  not  only  the  waiver  but  a 
statement,  signed  by  the  accused,  that  the  accused  has  received  essential  advice  concerning  the  waiver  and  that  it  is  voluntary  should  protect  the 
Government  and  the  defense  coanse/  dgatnst  later  attacks  on  the  adequacy  of  counsel  and  the  salid/ry  of  the  waiver  or  withdrawal 

(e)  To  whom  submitted  Subsection  ( 1 )  is  based  on  Article  6()«a)  Article  60(b)  diK's  not  eslahliNh  where  a  withdrawal  is  tiled.  Subsection  (2) 
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establishes  a  procedure  which  should  be  easy  for  the  accused  to  use  and  which  ensures  the  w  ithdrawal  w  ill  be  forwarded  to  the  proper  authorit)  A 
waiver  or  withdrawal  of  appeal  is  filed  with  the  convening  authority  or  authority  exercising  general  coun-martial  jurisdiction  for  administrative 
convenience.  See  Hearings  on  S.  2521,  supra  at  31 

(f)  Time  limit.  Subsection  ( I )  is  based  on  Article  60(a).  .Subsection  (2)  is  ba.sedon  Article  60(b).  Seealsa  subsection  (g)(3)  and  Analysis,  below. 

(g)  Effect  cf  waiver  cf  withdrawal,  substantial  compliance  required.  Subsection  ( I )  is  based  on  Article  601  c ).  Subsections  ( 2 )  and  ( 3 1  are  based  on 
Article  64.  Subsection  (3)  also  recognizes  that,  once  an  appeal  is  filed  (i.e  .  not  waived  in  a  timely  manner)  there  may  be  a  point  at  which  it  may 
not  be  withdrawn  as  of  right.  Cf.  Sup.  Ct.  R.  53;  Fed.  R  App.  P  i2,  Hammett  v.  Te.sas.  448  US  725  ( \  914v.Shellmun  v  US.  Lines.  Inc..  528  F. 
2d  675  (9th  Cir.  1975),  cert,  denied.  425  US.  936  ( 1976).  Subsection  (4)  is  intended  to  protect  the  integrity  of  the  waiver  or  withdrawal  prcKCdure 
by  ensuring  compliance  with  this  rule.  The  accused  should  be  notified  promptly  if  a  purported  waiver  or  withdrawal  is  defective 

Rule  1111.  Disposition  of  the  record  of  trial  after  action 

This  rule  is  based  generally  on  paragraph  91  of  MCM.  1969  (Rev  ),  but  is  modified  to  conform  to  the  accused’s  right  to  waive  or  withdraw 
appellate  review  and  to  the  elimination  of  supervisory  review  and  of  automatic  review  of  cases  affecting  general  and  Hag  officers  See  Articles  61 , 
64,  65,  66(b).  Some  matters  in  paragraph  91  of  MCM,  1969  (Rev.)  are  covered  in  other  rules.  See  R  C  M  I  l()3(bl(3)lFl;  I  I04(bll  I  |(B|. 

Rule  1112.  Supervisory  review  of  summary  courts-martial  and  certain  special  courts-martial 

This  rule  isbasedon  Articles  64  and  65(b).  us  a/nenr/ed.  see  Military  Justice  Act  of  1983.  Pub  L  No  98-209.  SS  6(dll  I ).  (7)(al(  I ).  97  Stat. 
1393  (1983). 

Rule  1113.  Execution  of  sentences 

Introduction.  Fed.  R.  Crim.  P.  38  is  inapplicable.  The  execution  of  sentences  in  the  military  is  governed  by  the  code  See  Articles  57  and  71 
See  also  Articles  60,  61,  64,  65.  66,  and  69. 

la)  In  general.  This  subsection  isbasedon  Article  7 1  (c)(2)  and  the  first  paragraph  of  paragraph  98  of  MCM.  1 969  (Rev.  i.  5’eeu/.vo  Articles  60. 61 . 
64.  65  ,  66,  and  67. 

(b)  Punishments  which  the  convening  authority  may  order  e.xecuted  in  the  initial  action.  This  subsection  is  based  on  Article  7l(dl.  See  also  the 
first  paragraph  of  paragraph  88rf(  I )  of  MCM.  1969  (Rev  ).  Note  that  undertheamendmentof  Article  71  {see  Pub  L  No.  98-209.  S  5(el.  97  Stat 
1393  (1983)).  the  convening  authority  may  order  parts  of  a  sentence  executed  in  the  initial  action,  even  if  the  sentence  includes  other  parts  (eg.  a 
punitive  discharge)  which  cannot  be  ordered  executed  until  the  conviction  is  final. 

Ic)  Punishments  which  the  convening  authority  may  not  order  esecuted  in  the  initial  action  This  subsection  is  based  on  the  sources  noted  below 
The  structure  has  been  revised  to  provide  clearer  guidance  as  to  who  may  order  the  various  types  of  punishments  executed.  Applicable  service 
regulations  should  be  consulted,  because  the  Secretary  concerned  may  supplement  this  rule,  and  may  under  Article  74(a|  designate  certain 
officials  who  may  ■emit  unexecuted  portions  of  sentences  See  also  R.C.M  1206. 

Subsection  ( 1 )  is  based  on  Article  71(c).  See  u/jo  Article  64(c)(3).  The  last  two  sentences  of  this  subsection  are  based  on  S.  Rep.  No,  53, 98th 
Cong.,  1st  Sess.  25  (1983). 

Subsection  (2)  is  based  on  Article  7l(b|. 

Subsection  (3)  is  based  on  Articles  66(b).  67(b)(1).  and  71(a) 

(d)  Other  considerations  concerning  execution  of  sentences.  Subsection  ( I )  is  based  on  the  third  paragraph  of  paragraph  1 26u  of  MCM ,  1 969 
(Rev  ).  The  second  paragraph  of  paragraph  88d(l)  of  MCM.  1969  (Rev  )  is  deleted  as  unnecessary 

Subsection  (2)(  A)  isbasedon  Articles  Hand  57(b)  and  paragraph  97c  of  MCM .  1 969  (Rev.)  ,5('p  «/vo  paragraph  1 26yof  MCM.  1969  (Rev  I 
Subsection(2)(B)  isbasedon  Article  58(b)  and  the  third  paragraph  of  paragraph  l26yof  MCM.  1 969  (Rev.  i  Subsection  (2l(Cl  is  based  on  Article 
58(a)  and  paragraph  93  of  MCM.  1969  (Rev).  Note  that  if  the  Secretary  concerned  so  prescribes,  the  convening  authority  need  not  designate  the 
place  of  confinement  Because  the  place  of  confinement  is  determined  by  regulations  in  some  services,  the  convening  authority 's  designation  is  a 
pro  forma  matter  in  such  cases  The  penultimate  sentence  in  subsection  (2)(C)  isbasedon  Article  12  and  on  paragraph  125  of  MCM.  1969  (Rev  ) 
The  last  sentence  in  subsection  (2|(C)  is  based  on  10  U  S.C.  §  951.  See  the  second  sentence  of  paragraph  lS/)(3l  of  MCM,  1969  (Rev  I 

Subsection  (3)  is  based  on  paragraph  I26)i(3)  of  MCM.  1969  (Rev  ),  but  it  is  modified  to  avoid  constitutional  problems  See  Bearden  i 

Georgia _ U  S _ 33  Cr  L  Rptr  .3091  ( 1983).  fij/e  v.  S/iorr,  401  U  S.  395  ( 197  i  I:  Wr//iom.s  i  Illinois.  399  U  S  235(1970) 

See  also  United  States  i  Sluhowski.  5  M  J  882  (N  C  M  R  1978).  aff  d.  7  M  J  461  ( 1979);  United  States  i  Vinvard.  3  M  J  551  ( A  C  M  R  I. 
pet.  denied.  3  M  .J  207  (1977).  United  States  i  Donaldson.  2  M  .J  605  (N.C  M  R  1977),  a/f  d.  .5  ,\t  J  212  I IV7SI:  I  nited  Stales  v  Martinez.  2 
M.J.  1123  (C  G  C  M  R  1976).  United  States  v  Kehrli.  44  C  M  R  582  (A  F.C  M  R.  1971).  pet  denied.  44  C  M  R.  940  (1972);  ABA 
Standards.  Sentencing  Alternatives  and  Procedures  5  18-2  7  (1979). 

Subsection  (4)  is  new  See  Article  57(c) 

Subsection  (5)  is  based  on  the  last  paragraph  of  paragraph  125  of  MCM.  1969  (Rev  ) 

f^agraph  88d(.3)  of  MCM.  1969  (Rev  )  is  deleted  based  on  the  amendment  of  .Articles  57(a)  and  7  t(cl(2 1  w  hich  eliminated  the  necessity  for 
application  or  deferment  of  forfeitures  Forfeitures  always  may  be  ordered  executed  in  the  initial  action 
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Rule  1114.  Promulgating  orders 

(a)  In  general.  Subsections  (1)  and  (2)  are  based  on  the  first  paragraph  of  paragraph  90a  of  MCM,  1969  (Rev.)  Subsection  (3)  is  based  on 
paragraph  90e  of  MCM,  1969  (Rev.).  This  rule  is  consistent  in  purpose  with  Fed.  R.  Crim  P.  32lbl(  1 ) 

(b)  By  whom  issued.  Subsection  ( 1 )  is  based  on  paragraph  906(  1 )  of  MCM ,  1 969  ( Rev. )  except  that  the  requirement  that  the  supervisory  authority, 
rather  than  the  convening  authority,  issue  the  promulgating  order  in  certain  special  courts-martial  has  been  deleted,  since  action  by  the 
supervisory  authority  is  no  longer  required.  See  Article  65.  The  convening  authority  now  issues  the  promulgating  order  in  all  cases.  See  generally 
United  States  V.  Shulthise.  14  U.S.C.M.A.  31 , 33  C.M.R,  243  (1 963)  (actions  equivalent  to  publication).  Subsection  (2)  is  based  on  paragraphs 
90b(2)  and  107  of  MCM,  1969  (Rev.), 

(c)  Contents.  Subsection  ( 1 )  is  based  on  Appendix  1 5  of  MCM,  1969  (Rev. )  but  modifies  it  insofar  as  the  only  item  which  must  be  recited  verbatim 
in  the  order  is  ,he  convening  authority's  action.  The  charges  and  specifications  should  be  summarized  to  adequately  describe  each  offense, 
including  allegations  which  affect  the  maximum  authorized  punishments.  Cf.  F<'  f  R.  Crim  P.  32(b)(  1 ).  See  also  Form  25,  Appendix  of  Forms, 
E^d.  R.  Crim.  P.  Subsection  (2)  is  based  on  the  third,  fourth,  and  fifth  paragraphs  of  paragraph  90a  of  MCM,  1969  (Rev.  (except  that  reference  is 
no  longer  made  to  action  by  the  supervisory  authority.  See  Article  65.  See  United  States  v.  Veilleux.  I  M  .J.  81 1 , 815  (A  .F.C.M  .R.  1976);  United 
States  V.  Hurlburl,  1  M.J.  742, 744  (A.F.C.M.R.  1975),  rev' don  other  grounds.  3  M.J.  387  (CM.  A.  1977)  (date  of  publication).  Subsection  (3)  is 
based  on  the  first  sentence  of  the  second  paragraph  of  paragraph  90a  of  MCM.  1%9  (Rev  ). 

(d)  Orders  containing  classified  information.  This  subsection  is  based  on  the  first  two  paragraphs  of  paragraph  90f  of  MCM,  1969  (Rev  ).  The 
second  sentence  of  the  first  paragraph  of  paragraph  90c  is  deleted  as  unnecessary. 

(e)  Authentication.  This  subsection  is  based  on  forms  at  Appendix  15  of  MCM.  1969  (Rev.)  and  clarifies  the  authentication  of  promulgating 
orders.  See  Mil.  R.  Evid.  902(10).  Note  that  this  subsection  addresses  authentication  of  the  order,  not  authentication  of  copies. 

(t)  Distribution.  This  subsection  is  based  on  paragraph  90rf  of  MCM,  1 969  (Rev  ).  The  matters  in  paragraph  96  of  MCM ,  1 969  (Rev. )  are  deleted. 
These  are  administrative  matters  better  left  to  service  regulations. 

CHAPTER  XII.  APPEALS  AND  REVIEW 

Rule  1201.  Action  by  the  Judge  Advocate  General 

(a)  Cases  required  to  be  referred  to  a  Court  of  Military  Review.  This  subsection  is  based  on  Article  66(b). 

(b)  Cases  reviewed  by  the  Judge  Advocate  General.  Subsection  f  / )  is  based  on  Article  69(a).  Subsection  (2)  is  based  on  Article  64(b)(3)  and 
Article  69(b).  Subsection  (3)  is  based  on  Article  69(b).  Subsection  (4)  is  basedon  Article  69(c).  Subsection  (b)  is  similar  to  paragraph  103  and  the 
first  two  paragraphs  of  paragraph  1  lOA  of  MCM,  1969  (Rev.)  except  insofar  as  the  amendments  of  Articles  61 , 64,  and  69  dictate  otherwise.  See 
Military  Justice  Act  of  1983,  Pub.  L.  No.  98-209,  §§  4(b).  7(a),  (e).  97  Stat,  1393(1983).  The  last  paragraph  of  paragraph  I  lOA  of  MCM.  1969 
(Rev.)  was  deleted  as  unnecessary. 

(c)  Remission  and  suspension.  This  subsection  is  basedon  .Article  74.  See  United  States  v.  Russo.  11  U.S.C.M.A,  352,  29  C.M.R.  168  (1960); 
United  States  v.  Sood.  42  C.M.R.  635  (A. C.M.R  ),  pet.  denied.  42  C.M.R.  356  (1970). 

Rulo  1202.  Appollate  counaol 

(a)  In  general.  This  subsection  is  based  on  Article  70(a)  and  paragraph  102a  of  MCM.  1969  (Rev  ). 

(b)  Duties.  This  subsection  is  based  on  Article  70(b)  and  (c).  See  also  the  first  two  paragraphs  of  paragraph  1026  of  MCM.  1969  (Rev).  The 
penultimate  sentence  in  the  rule  is  based  on  the  penultimate  sentence  in  the  fourth  paragraph  of  paragraph  1 026  of  MCM .  1 969  (Rev. ).  The  last 
sentence  in  the  fourth  paragraph  of  paragraph  1026  of  MCM,  1 969  (Rev.)  is  deleted  as  unnecessary.  The  last  sentence  in  the  rule  is  new.  It  is  based 
on  practice  in  Federal  civilian  courts.  See  Rapp  V,  VanDusen.  350F.  2d806(3dCir.  1965);  Fed.  R.  App.  P.  21(b).  See  a/ro  Rule  27, Revised  Rules 
of  the  Supreme  Court  of  the  United  States  (Supp.  IV  1980);  United  States  v.  Haldeman,  559  F.  2d  31  (DC.  Cir.  1976),  cert,  denied.  431  US.  933 
(1977).  See  generally  9  J.  Moore,  B.  Ward,  and  J.  Lucas,  Moore's  Federal  Practice  *  221.03  (2d  ed.  1982). 

The  first  f.vo  paragraphs  in  the  di.scussion  modify  the  third  and  fourth  paragraphs  of  paragraph  1026  of  MCM.  1969  (Rev  ).  The  Court  of 
Military  Appeals  has  held  that  appellate  defense  counsel  is  obligated  to  assign  as  error  before  the  Court  of  Military  Review  all  arguable  issues 
unless  such  issues  are.  in  counsel's  professional  opinion,  clearly  fnvolous.  In  addition,  appellate  defense  counsel  must  invite  the  attention  of  the 
court  to  issues  specified  by  the  accused,  unless  the  accused  expressly  withdraws  such  issues,  if  these  are  not  otherwise  assigned  as  errors.  Also,  in 
a  petition  for  review  by  the  Court  of  Military  Appeals,  counsel  must,  in  addition  to  errors  counsel  believes  have  merit,  identify  issues  which  the 
accused  wants  raised.  See  United  States  v.  Hullum,  15  M  J.  261  (C  M.  A.  1983);  United  States  v.  Knight,  15  M.J.  195  (C  M.  A.  1982);  United 
States  V.  Grostefon.  12  M.J.  431  (CM  A.  1982).  See  also  United  States  v  Dupas.  14  M.J  28  (CM.  A.  1982);  United  Slates  v  Rainey.  13  M.J. 

462,  463  n.  I  (C  M  A.  1982)  (Everett.  C.J.,  dissenting)  But  .see  Jones  i.  Barnes.  _  U.S.  _ (1983)  (no  constitutional 

requirement  for  appointed  counsel  to  raise  every  nonfrivolous  issue  requested  by  client  I.  The  third  paragraph  in  the  discussion  is  based  on  Article 
7(Xd)  and  paragraph  102  tjf  MCM,  1969  (Rev  ).  The  fourth  paragraph  in  the  discussion  is  based  on  the  establishment  of  review  by  the  Supreme 
Court  of  certain  decisions  of  the  Court  of  Military  Appeals.  See  Article  67(h)  and  28  U.S  C  S  1259:  Military  Justice  Act  of  1983,  Pub.  L.  No. 
98-209,  5  10, 97  Stat.  1393  (1983).  The  fifth  paragraph  in  the  discussion  is  based  on  United  Stales  v.  Patterson.  22  US  CM.  A  157, 46  CM.  R. 
157  (1973).  See  also  United  Stales  v  Kelker.  4  M  J  323  (CM.  A  1978);  United  Slates  v  Bell.  1 1  U  S.C  M.A  .306,  29  C.M.R.  122  (I960). 
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APPENDIX  21 


Rule  1203.  Review  by  a  Courl  of  Military  Review 

(a)  In  general.  This  subsection  is  based  on  Article  66(a).  The  discussion  is  based  on  Article  66(a).  (t).  (g)  and  (h)  See  also  the  hrst  paragraph  of  • 

paragraph  lOOu  and  paragraph  lOOd  of  MCM.  1969  (Rev.) 

(b)  Cases  reviewed  by  a  Court  Military  Revie^v.  This  subsection  is  based  on  Article  66(b)  and  the  third  .sentence  of  Article  69(a)  Interlocutory 
appeals  by  the  Government  are  treated  in  R.C.M.  908.  The  third  through  the  hfth  paragraphs  in  the  discussion  are  based  on  Articles  59  and  66(c) 
and  (d)  and  are  taken  from  the  second  and  third  paragraphs  of  paragraph  KXluand  the  first  paragraph  of  paragraph  1 006  of  MCM,  1 969  (Rev  )  See 
also  United  States  v.  Danille.  5  M.J.  1  (CM. A.  1978).  The  last  sentence  in  the  first  paragraph  is  based  on  United  States  v.  Brownd.  6  M.J.  338 
(C.M.A.  1979);  United  States  v.  Yoakum,  8  M.f.  763  (A.C.M.R.).  a/f  d.  9  M.J.  417  (C.M.A.  1980).  See  also  Corley  v.  Thurman,  3  M.J.  192 
(CM. A.  1977).  The  sixth  paragraph  in  the  discussion  is  based  on  Demnjifer  I  United  States,  7  M  J.  2I6(C  M.A  1979):  28  L'.S.C  §  1651(a). 

See  also  United  Stales  V.  LaBella,  I5M.J.  228(C.M.A.  \9Sii:  United  Stales  v  Caprio,  12  MJ.  30  (CM.  A.  United  Slates  v.  Redding,  II 
M.J.  100  (C.M.A.  IISI),  United  Stales  V,  Bogan,  13  MJ.  768  (AC  MR  1982).  The  establishment  of  a  statutory  right  of  the  Government  to 
appeal  certain  rulings  at  trial  might  affect  some  of  these  precedents.  See  United  Slates  v  Weinstein,  51 1  H  2d  622  l2dCir.  1975).  cert,  denied.  422 
U.S.  1042  (1976). 

(c)  Action  on  cases  reviewed  by  a  Courl  Military  Review.  Subsection  ( I )  is  based  on  Article  67(b)(2).  See  also  paragraph  1006(2)  and  the  first 
sentence  of  paragraph  100<(l)(a)of  MCM,  I9b')  iRev.).  See  also  United  States  v.  Leslie.  II  M  J  131  (C.M.A.  \9ii  \  I:  United  Stales  v  Clay.  10 
M.J.  269  (C.M.A.  1981). 

Subsection  (2)  is  based  on  Article  66(c).  See  also  United  Slates  v  Best,  4  U  S.C  M  A  581,  16  C  M  R.  155  (1954).  The  discussion  is 
consistent  with  paragraph  1006(3)  of  MCM.  1969  (Rev  ) 

Subsection  (3)  modifies  paragraph  lOOd  '  )(a)  of  MCM.  1969  (Rev  ).  It  allows  each  service  to  prescribe  specific  procedures  for  service  of 
Court  of  Military  Review  Decisions  appropriate  to  its  own  organization  and  needs,  in  accordance  with  the  increased  flexibility  allowed  under  the 
amendment  of  Article  67(c).  See  Military  Justice  Amendments  of  1981.  Pub  L  97-81;  95  Slat.  1090 

Subsection  (4)  is  based  on  the  first  paragraph  of  paragraph  1056  of  MCM.  1969  (Rev  )  See  also  Article  74. 

Because  R.C.M.  1203  is  organized  somewhat  differently  than  paragraph  100  of  MCM,  1969 1  Rev  ).  the  actions  described  in  subsection  (c)of 
this  rule  apply  to  cases  referred  by  the  Judge  Advocate  General  to  the  Court  of  Military  Review  under  Article  69  as  well  as  Article  66.  The  actions 
described  are  appropriate  for  both  types  of  cases,  to  the  extent  that  they  arc  applicable 

Id)  Notification  to  accused .  This  subsection  is  based  on  Article  67<c)  (as  amended,  .see  Military  Justice  Amendments  of  1981 ,  Pub,  L.  97-81.  S  5. 

95  Slat.  1088-89)  and  on  the  first  paragraph  of  paragraph  I00c(l)(a)of  MCM.  1969  (Rev. )  (see  Exec.  Order  No.  12340  (Jan.  20,  1982)),  The 
discussion  is  based  on  Article  67(b)  and  on  the  second  paragraph  of  paragraph  lOOclDio)  of  MCM,  1969  iRev.), 

(e)  Cases  not  reviewed  by  the  Court  of  Military  Appeals.  Subsection  ( 1 1  is  based  on  the  first  sentence  of  paragraph  100c(  1  )(6)  of  MCM,  1969 
(Rev  ).  See  Article  71(b).  Subsection  (2)  is  based  on  the  last  sentence  of  paragraph  lOOclDlo)  of  MCM,  1969  (Rev  ).  See  Article  66(e). 

(f)  Scope.  This  subsection  clarifies  that  the  procedures  for  Government  appeals  of  interlocutory  rulings  at  trial  are  governed  by  R.C.M. 908. 

Rule  1204.  Review  by  the  Court  of  Military  Appeals 

(a)  Cases  reviewed  by  the  Courl  if  Military  Appeals  This  subsection  is  based  on  the  ninth  sentence  of  Article  67(a)(  1 ),  on  Article  67(b).  and  on  the 
second  sentence  in  Article  69.  It  generally  repeats  the  first  paragraph  in  paragraph  101  of  MCM.  1969  (Rev.)  except  insofar  as  that  paragraph 
provided  for  mandatory  review  by  the  Court  of  Military  Appeals  of  cases  affecting  general  and  flag  officers.  See  Article  67(b)(  I),  as  amended  by 
the  Military  Justice  Act  of  1983,  Pub  L  No.  98-209.  S  7(d).  97  Slat.  1,393  (1983)  The  hrst  paragraph  in  the  discussion  is  ba.scd  on  Article  67(a), 

(d) ,  and  (e),  which  were  repeated  in  the  second  and  third  paragraphs  of  paragraph  101  of  MCM.  1969  (Rev  ).  The  second  paragraph  in  the 
discussion  is  based  on  United  States  v.  Frischhoh.  16U  S.C  M  A.  150.  ,36C  M  R  .306  ( 1966);  28  U.S.C.  S  1651(a).  See  also  Noydv.  Bond.  395 
U.S.  683.  695  n.  7  (1969);  United  States  v.  Augenblick.  ,393  US  ,348  (1969);  Dobzvnski  v.  Green.  16  M  J  84  (C  M.A.  1983);  Murray  v. 

Haldeman.  16  M.J.  74  (C.M.A  198.3);  United  Slates  v.  Labella.  15  M  J.  228  (C  M  A  198.3);  Cooke  v  Orser.  12  M  J  335  (C.M.A.  1982); 

Wickham  V.  Hall.  I2M.J.  145  (C  M.A.  \9mr.  Cooke  v  Ellis.  12M  J.  17(CM  A  miy.Vorbeck  v  Commanding  Officer,  lIM.J.  480(CM.A. 

1981 );  United  Stales  v  Redding.  II  M  J.  I(X)  (C  M  A  1981 );  United  Slates  v  Sirins.  1 1  MJ.  75  (CM  A.  19811;  Stewart  v;  Stevens,  5  M.J.  220 
(CM  A  1978);  Corlev  v  Thurman.  3  M.J  192  (CM  A  1971):  McPhail  >  United  States,  I  M  J  457  (C  M.A.  \97()):  Brimkins  v.  Cullins.  23 
u  s  e  M.A  216,  49  C  M  R  5  (1974);  Cheniweih  v.  Van  Arsdall.  22  U.S  C  M  A  18,3,  46  C  M  R  183  (197,3);  Petty  v.  Moriarty.  20 
U  S  C  M. A.  438,  43  C  M  R  278  (1971);  /amora  v  Woodson.  19  U  S  C  M  A  403,  42  C.M.R  5  (1970);  United  States  v.  Snyder.  18 
U.S  CM  A.  480,  40C  MR  192  (\9()9):  United  States  v  Bevilacifua.  18  U  S  C  M  A  IO,.39CMR.  10  ( 19681;  Gu/e  v.  (’mted.5rurer.  17 
U.S  C  M  A  40.  37  C  M  R  .304  (1967) 

(b}  Petition  by  the  accused  for  review  bv  the  Courl  if  Miliiars  Appeals  Subsection  1 1 )  is  based  on  the  last  paragraph  of  paragraph  1026  of  MCM, 

1969  (Rev.)  Ni8c  that  if  the  case  reached  the  Court  of  Military  Review  by  an  appeal  by  the  Government  under  R  C  M.  908,  the  accused  would 
already  have  detailed  defense  counsel  Subsection  (2)  is  based  on  C  M  A  R  I9(al(.3l. 

(c)  Action  on  decision  bv  the  Court  if  Military  Appeals  Subsection  ( I )  substantially  repeats  Article  67(f)  as  did  its  predecessor,  the  fourth  '  \ 

paragraph  of  paragraph  101  ofMCM,  1969(Rev. )  except  that  paragraph  did  ma  address  possible  review  by  the  Supreme  Court.  5>e  Article  67(h);  '.  - 

28U.S.C.  5  1259.  Subsections  (2)  and  (3)  are  based  on  Article  7llal  and  (h)  and  on  (he  last  paragraph  of  paragraph  101  ofMCM,  l969(Rcv.) 

Subsection  (4)  is  new  and  reflects  the  possibility  of  review  by  the  Supreme  Court  .See  Article  67(hl;  28  U  S  C  S  1259  See  also  Article  71 
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Rule  1205.  Review  by  the  Supreme  Court 

This  rule  is  new  and  is  based  on  Article  67(h);  28  U.S.C.  §§  1259,  2101.  See  Military  Justice  Act  of  1983,  Pub.  L.  No.  98-209,  §  10,  97 
Stat.  1393  (1983). 

Rule  1206.  Powers  and  responsibilities  of  the  Secretary 

(a)  Sentences  requiring  approval  by  the  Secretary.  This  subsection  is  based  on  the  first  sentence  of  Article  71(b). 

(b)  Remission  and  suspension.  Subsection  (I )  is  based  on  Article  74(a).  Subsection  (2)  is  based  on  Article  74(b).  Subsection  (3)  is  based  on  the 
second  paragraph  cf  paragraph  /05f)  of  MCM,  1969  (Rev.).  See  Exec.  Order  No.  10498  (Nov.4.  1953),  18  Fed.  Reg.  7003.  The  reference  in 
paragraph  105a  of  MCM,  1969  (Rev.)  to  Secretarial  authority  to  commute  sentences  is  deleted  here  as  unnecessary.  See  Article  71(b). 

Rule  1207.  Sentences  requiring  approval  by  the  President 

This  rule  is  based  on  the  first  sentence  of  Article  7 1  (a).  fVagraph  105a  of  MCM,  1969  (Rev  ),  which  stated  the  President's  power  to  commute 
sentences,  is  deleted.  Such  a  statement  is  unnecessary.  See  also  U.S.  Const,  art.  11.  sec.  2.  cl,  I;  Schick  v,  Reed,  419  U  S.  256  (1974). 

Rule  1208.  Restoration 

Introduction.  This  rule  is  based  on  Article  75. 

U)  New  trial.  This  subsection  is  based  on  paragraph  1  KM  of  MCM,  1969  (Rev  ).  It  has  been  modified  based  on  the  modification  of  the  procedure 
for  executing  sentences  in  new  trials.  See  Analysis,  R.C.M.  1209.  The  last  two  paragraphs  in  paragraph  I  lOd  are  omitted  here.  They  repeated 
Article  75(b)  and  (c),  which  are  referred  to  in  the  discussion. 

(b)  Other  cases.  This  subsection  is  based  on  paragraph  106  of  MCM,  1969  (Rev  ). 

Rule  1209.  Finality  of  courts-martial 

(a)  When  a  conviction  is  final.  This  subsection  is  based  on  Article  71(c),  as  amended,  see  Military  Justice  Act  of  1983,  Pub  L.  No.  98-209, 
§  5(e)(  1),  97  Stat.  1393  (1983).  See  also  Article  64.  Note  that  subsection  ( 2 )(B)  qualifies  subsection  (2)(A);  even  if  the  officer  exercising  general 
court-martial  jurisdiction  over  the  accused  (or  that  officer's  successor)  approves  the  findings  and  sentence,  the  conviction  is  not  final  if  review  by 
the  Judge  Advocate  General  is  required.  See  Article  64(c)(3);  R.C.M.  1201(b)(2).  As  to  the  finality  of  an  acquittal  or  disposition  not  amounting  to 
findings  of  guilty,  see  Article  44;  R.C.M.  905  (g).  See  also  Grafton  v.  United  States.  206  U.S.  333  (1907). 

(b)  Effect  of  finality.  This  subsection  is  tajeen  from  Article  76  and  paragraph  108  of  MCM,  1969  (Rev).  See  also  Article  69(b). 

Rute  1210.  N«w  trial 

This  rule  is  based  on  Article  73  and  is  based  on  paragraphs  109  and  1 10  of  MCM.  1969  (Rev  ).  Some  matters  in  those  paragraphs  (e.g., 
paragraphs  I  I0a(2)  and  I09d)  are  covered  in  other  rules.  See  R.C.M.  810;  1209.  The  second  sentence  of  paragraph  109d(l)  has  been  deleted  as 
unnecessary  and  potentially  confusing.  Subsections  (f)(2|  and  (3)  adequately  describe  the  standards  for  a  new  trial.  The  rule  is  generally 
consistent  with  Fed.  R.  Crim.  P.  33.  except  insofar  as  Article  73  provides  otherwise.  As  to  subsection  (f).  see  also  United  States  v.  Bacon.  12M  .J. 
489  (C  M,  A.  1982);  United  States  v.  Thomas.  11  M.J.  135  (C  M  .  A.  1981).  With  respect  to  the  second  example  under  subsection  (0(3)  of  this 
rule,  it  should  be  noted  that  if  the  information  concealed  by  the  prosecution  was  specifically  requested  by  the  defense,  a  different  standard  may 
apply.  See  United  States  v.  Agurs.  427  U.S.  97  ( 1976);  Brady  v.  Maryland.  373  U.S.  83  (1963)  See  also  United  States  v.  Horsey,  6  M.J.  112 
(C  M. A.  1979).  The  second  sentence  of  paragraph  1 10/ of  MCM.  1969  (Rev.)  has  been  deleted.  See  Analysis.  R.C.M,  1 107{0(3)(D)(i). 

Subsections  (h)(3),  (4).  and  (5)  have  been  modified  to  permit  the  convening  authority  of  a  new  uial  to  take  action  in  the  same  way  as  in  a 
rehearing;  i.e.,  the  convening  authority  may.  when  otherwise  authorized  to  do  so  (.see  R.C.M.  1113),  order  the  sentence  executed.  Forwarding  a 
new  trial  to  the  Judge  Advocate  General  is  not  required  just  because  the  case  was  a  new  trial.  The  special  circumstances  of  a  new  trial  do  not 
necessitate  such  different  treatment  in  post-trial  action. 

CHAPTER  XIII.  SUMMARY  COURTS-MARTIAL 

Rul«  1301.  Summary  courta-martlal  generally 

(a)  Composition.  The  first  sentence  is  based  on  Article  1 6(  3).  In  the  second  sentence  the  express  authority  for  the  Secretary  concerned  to  provide 
for  the  summary  court-martial  to  be  from  a  different  service  than  the  accused  is  new  Paragraph  4g(2)  of  MCM.  1969  (Rev.)  included  this 
statement:  “However,  a  summary  court-martial  will  be  a  member  of  the  same  aimed  force  as  the  accused"  The  fact  that  this  statement  was 
included  in  a  subparagraph  entitled  "Joint  command  or  joint  task  force"  left  unclear  what  rule  applied  in  other  commands.  The  Working  Group 
elected  to  clarify  the  situation  by  stating  a  general  prohibition  against  detailing  a  summary  court-martial  from  a  service  different  from  that  of  the 
accused,  but  allowing  the  service  Secretaries  to  provide  exceptions.  This  is  based  on  the  desirability  of  having  the  summary  court-martial  be  from 
the  same  service  as  the  accused,  but  recognizes  that  under  some  circumstances,  as  where  a  small  unit  of  one  service  is  colocated  with  another 
service,  greater  flexibility  is  needed,  especially  in  order  to  comply  with  the  policy  in  the  third  sentence  of  this  subsection  The  expression  of  policy 
in  the  third  sentence  is  based  on  paragraph  4r  of  MCM.  1969  (Rev.)  The  fourth  sentence  is  based  on  Article  24(b)  and  the  fifth  sentence  of  the  first 
paragraph  of  paragraph  5f  of  MCM ,  1 969  ( Rev  ).  The  last  sentence  is  based  on  the  last  sentence  of  the  first  paragraph  of  paragraph  5(  of  MCM . 
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1969  (Rev. ),  bul  has  been  nwxlitied  to  clarify  that  the  summary  court-martial  may  be  from  outside  the  command  of  the  summary  court-martial 
convening  authority. 

(b)  Function.  This  subsection  is  based  on  paragraph  79oof  MCM.  1969  (Rev. ).  The  rule  does  not  restrict  other  lawful  functions  which  a  summary 
court-martial  may  perform  under  the  Code  See.  e  ,i;  ..  Article  136  A  summary  court-martial  appointed  to  dispose  of  decedent  s  effects  under  1(1 
U.S.C.  §  4712  or  10  U.S.C.  §  9712  is  not  affected  by  these  rules.  See  also  R.C.M.  101  and  20lla) 

(c)  Jurisdiction.  This  subsection  is  based  on  the  hrst  sentence  of  Article  20  and  the  first  sentence  of  paragraph  16u  of  MCM.  1969  (Rev.  i  The 
reference  to  Chapter  II  was  added  to  bring  attention  to  other  jurisdictional  standards  which  may  apply  to  summary  courts-martial 

(d)  Punishments.  This  subsection  is  based  on  paragraph  I6/7  of  MCM.  I%9  (Rev.i.  and  Article  20 

ie)  Counsel.  The  code  does  not  provide  a  right  to  counsel  at  a  summary  court-martial  (Articles  27  and  38)  The  Supreme  Court  of  the  United  States 
held  in  Middendorf  V.  Henry,  425  US.  25  ( 1976),  that  an  accused  is  not  entitled  to  counsel  in  summary  courts-martial,  and  that  conlinement  may 
be  adjudged  notwithstanding  the  failure  to  provide  the  accused  with  counsel.  In  so  holding,  the  Court  distinguished  summary  courts-martial  from 
civilian  criminal  proceedings  at  which  counsel  is  required.  See  Argersinger  v  Hamlin.  407  U  S.  25  ( 1972)  Although  the  issue  in  Middendorf  v. 
Henry,  supra,  was  whether  counsel  must  be  provided  to  an  accused  at  a  summary  court-martial .  the  Court's  opinion  clearly  indicates  that  there  is 
no  right  to  any  counsel  (including  retained  counsel )  at  summary  courts-martial  It  is  within  the  discretion  of  the  convening  authority  to  detail,  or 
otherwise  make  available,  a  military  attorney  to  represent  the  accused  at  a  summary  court-martial 

This  rule  does  not  provide  a  right  to  consult  with  counsel  prior  to  a  summary  court-martial  There  is  no  constitutional  or  statutory  basis  for 
such  a  right.  United  States  v.  Mack,  9  M.J.  ,300.  320-21  (C  M.  A.  1980).  A  requirement  for  such  consultation,  although  desirable  under  some 
circumstances,  is  unfeasible  under  others  wherein  it  impedes  the  purposes  of  summary  courts-martial  by  signilicantly  delaying  the  priK'eedings. 
At  present,  the  admissibility  of  a  summary  court-martial  without  a  prior  opportunity  to  consult  w  ith  counsel  in  subsequent  courts-martial  has  not 
been  fully  resolved.  United  States  v.  Mack,  supra:  United  States  v.  Booker.  5  M.J.  238  (CM  A.  1977).  See  also  United  States  t.  Kuehl.  II  M.J. 
126  (C  M. A.  1981). 

(f)  Power  to  obtain  witnesses  and  evidence.  This  subsection  is  ba.sed  on  Article  46  and  47  and  paragraphs  796  and  1 15  of  the  MCM,  1969  (Rev. ), 

(g)  Secretarial  limitations.  This  subsection  is  new  and  recognizes  the  implicit  authority  of  the  service  secretaries  to  provide  additional  rules,  such 
as  those  governing  the  exercise  of  summary  court-ma.rtial  jurisdiction. 

Rule  1302.  Convening  a  summary  court-martial 

(a)  Who  may  convene  summary  courts-martial.  This  subsection  is  based  on  Article  24(a)  and  paragraph  5c  of  MCM,  1%9  (Rev.). 

(b)  When  convening  authority  is  the  accu.ser.  This  subsection  is  based  on  the  second  paragraph  of  paragraph  Sc  of  MCM.  1969  (Rev  ), 

(c)  Procedure.  This  subsection  clarifies  that  a  separate  written  order  is  not  necessary  to  convene  a  summary  court-martial;  this  may  be  done 
directly  on  the  charge  sheet.  Because  there  is  little  difference  between  summary,  special,  and  general  courts-martial  w  ith  respect  to  the  initiation 
and  forwarding  of  charges,  these  procedures  are  simply  referred  to  in  the  rule. 

Rule  1303.  Right  to  objoct  to  trial  by  summary  court-martial 

This  rule  is  based  on  Article  20  and  the  second  and  third  sentences  of  paragraph  1 6a  of  MCM .  1 969  ( Rev. )  Arraignment  ends  the  right  to 
object  because  arraignment  is  the  point  at  which  the  accused  is  “brought  to  trial"  within  the  meaning  of  Article  20 

Rule  1304.  Dial  procedure 

(a)  Pretrial  duties.  This  subsection  is  based  on  paragraphs  79c  and  SSd  of  MCM.  1969  (Rev  ). 

(b)  Summary  court-martial  procedure,  ftuagraph  79a  of  MCM.  1969  (Rev  ),  suggested  that  the  summary  court-martial  use  the  general  court- 
martial  trial  guide.  However,  the  general  court-martial  trial  guide  is  inadequate  for  the  person  who  ordinarily  conducts  the  summary  court- 
martial.  The  trial  guide  in  Appendix  9  of  this  Manual  was  drafted  to  assist  the  lay  presiding  officer  at  summary  courts-martial  and  incorporate  the 
rules  prescribed  in  this  chapter 

Subsection  ( 1 )  is  based  on  paragraph  79(/(  I )  of  MCM.  1 969  (Rev.)  The  requirement  to  inform  the  accused  of  the  date  of  referral  was  added  to 
subsection  (l)(B)  to  assist  the  accused  in  making  motions  to  dismiss  or  for  other  relief.  Subsection  ( I  )|K)  is  intended  to  more  fully  inform  the 
accusedof  the  scope  of  the  evidence  (testimonial.  diKumentary.  and  physical)  expected  to  be  introduced  Subsection!  I  )(l-)  is  new  and  is  designed 
to  assist  the  accused  in  making  motions  and  presenting  evidence  in  defense  and  in  extenuation  and  mitigation  Subsection  ( 1  )(G|  is  new  and  is 
designed  to  assure  the  accused  that  no  evidence,  including  statements  previously  made  to  the  ofticcr  detailed  to  conduct  the  summary  court- 
martial,  will  be  considered  unless  admitted  in  accordance  with  the  Military  Rules  of  Kvidencc.  Subsection  1 1  )(Hl  is  new  Subsection  1 1  l(U)  is 
expanded  to  assure  the  accused  that  the  exercise  of  rights  guaranteed  under  the  Fifth  Amendment  and  Article  31  will  not  be  held  against  the 
accused. 

Subsection  (2)(A)  is  based  on  Article  21)  and  the  second  paragraph  of  paragraph  79r/(  1 1  of  MCM,  1969  (Rev.) 

Subsection  (2)(B)  is  based  on  paragraph  79d(2)  of  MCM.  1969  (Rev  ). 

Subsection  (2)(C)  is  new.  MCM.  1969  (Rev.  I  did  not  clanfy  the  timing  of  motions  in  summary  courts-martial 

Subsection  (2)(D)(ii)  is  new  and  designed  to  standardize  the  guilty  plea  inquiry  by  referring  the  summary  court-martial  to  R  t  M  909  which 
prescribed  the  inquiry  for  summary,  special,  and  general  courts-martial.  Subsections  (2)(IJ)(i)  and  (iii)  through  (v)  arc  based  on  pararaph  79t/l2l 
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of  MCM,  1%9  (Rev  ).  The  provision  in  paragraph  19(1(2)  which  provided  for  heanng  evidence  on  the  offense! si  in  a  guilty  plea  case  is  omitted 
here  because  this  procedure  is  covered  in  R.C.M.  1001(b)(4). 

Subsection  (2)(E)(i)  is  based  on  Mil.  R.  Evid.  101  and  1101.  Subsections  (2)(E)(ii)  through  (iv)  are  based  on  paragraph  79d(3)  of  MCM, 
1%9  (Rev  ). 

Subsections  (2)(F)(i)  through  (iii)  are  based  on  paragraph  79(/(4)of  MCM.  1969  (Rev  ).  Note  that  the  summary  court-martial  may  consider 
otherwise  admissible  records  from  the  accused's  personnel  file  under  R.C  M.  1001(b)(2).  This  was  not  permitted  under  MCM.  1969  (Rev. )  before 
the  amendment  of  paragraph  75  on  1  August  1981.  See  Exec.  Order  No.  12315  (July  29.  1981).  Subsection  (2l(F)(iv)  is  new  and  fulfills  the 
summary  court-martial's  post-trial  responsibility  to  protect  the  interests  of  the  accused  by  informing  the  accused  of  post-trial  rights. 

Subsection  (2)(F)(v)  is  new  and  designed  to  inform  the  convening  authority  of  any  suspension  recommendation  and  deferment  request  before 
receipt  of  the  record  of  trial.  Subsection  (2)(F)(vi)  modifies  paragraph  79d(4)of  MCM.  1969  (Rev).  It  recognizes  the  custodial  responsibility  of 
the  summary  court-martial  over  an  accused  sentenced  to  confinement  until  the  accused  is  delivered  to  the  commander  or  the  commmander's 
designee.  It  does  not  address  the  subsequent  disposition  of  the  accused,  as  this  is  a  prerogative  of  the  commander. 

Rule  1305.  Record  of  trial 

(a)  In  general.  This  rule  is  based  on  paragraphs  79e  and91f  of  MCM,  1969  (Rev.)  insofar  as  they  prescnbed  that  the  record  of  trial  of  a  summary 
court-martial  will  consist  of  a  notation  of  key  events  at  trial  and  insofar  as  they  permitted  the  convening  or  higher  authority  to  require  additional 
matters  in  the  record.  Additional  requirements  may  be  established  by  the  Secretary  concerned,  the  convening  authority,  or  other  competent 
authority.  The  modification  of  the  format  of  the  charge  sheet  (see  Appendix  4)  eliminated  it  as  the  form  for  the  record  of  trial  of  a  summary  court- 
martial.  A  separate  format  is  now  provided  at  Appendix  15. 

(b)  Contents.  This  subsection  is  based  on  paragraphs  19e  and  91c  of  MCM,  1969  (Rev  ) 

(c)  Authentication.  This  subsection  is  based  on  paragraph  19e  of  MCM.  1969  (Rev  ). 

(d)  Medical  Certificate  This  subsection  is  based  on  paragraphs  91c  and  125  of  MCM,  1969  (Rev.) 

(e)  Forwarding  copies  cf  the  record.  Subsection  ( 1 )  is  based  on  Article  60(b)(  2 ).  Subsection  ( 2)  is  based  on  the  third  paragraph  of  paragraph  9 1  c  of 
MCM,  1969  (Rev  ).  Subsection  (3)  is  self-explanatory. 

Rule  1306.  Post-trial  proesdurs 

(a)  Accused's  post-trial  perilion.  This  subsection  is  based  on  Article  6(Kb).  Cf.  Article  38(c). 

(b)  Convening  authority’s  action.  Subsection  ( 1 )  refers  to  the  detailed  provisions  concerning  the  convening  authority's  initial  review  and  action  in 
R.C.M.  1 107.  The  time  period  is  based  on  Article  60(b)(1).  Subsections  (2)  through  (4)  are  based  on  paragraph  90e  of  the  MCM.  1969  (Rev  ). 
Subsection  (2)  is  modified  to  reflect  that  the  accused  o.-dinarily  will  receive  a  copy  of  the  record  before  action  is  taken.  See  Article  60(b)(2). 

(c)  Review  by  a  judge  advocate  This  subsection  is  based  on  Article  64. 

(d)  Review  by  the  Judge  Advocate  General.  This  subsection  is  based  on  Article  69  and  refers  to  the  detailed  provisions  governing  such  requests  for 
review  in  R.C.M.  1201. 


PART  lit 

MILITARY  RULES  OF  EVIDENCE 


Except  as  noted  below,  the  Military  Rulesof  Evidence,  as  prescribed  in  Exec  Order  No  12 198  (Mar.  12,  1980),  as  amended  by  Exec.  Order 
No.  12233  (Sep.  1,  1980),  Exec  Order  No.  12306  (Jun  I.  1981).  and  Exec.  Order  No  12315  (Jul  29,  1981)  have  not  been  changed.  The 
Analysis  of  the  Military  Rules  of  Evidence,  repnnted  as  Appendix  22.  remains  applicable 

Several  changes  were  made  for  uniformity  of  style  with  the  remainder  of  the  Manual  Only  the  first  word  in  the  title  of  a  rule  is  capitalized. 
The  word  “rule."  when  used  in  text  to  refer  to  another  rule,  was  changed  to  "Mil.  R.  Evid  "to  avoid  confusion  with  the  Rules  for  Courts- Martial. 
“Code"  is  used  in  place  of  Uniform  Code  of  Military  Justice  "Commander "  is  substituted  for  "commanding  officer"  and  “officer  in  charge."  See 
R.C.M.  103(5).  Citations  to  the  United  States  Code  were  changed  to  conform  to  the  style  used  elsewhere.  "Government "  is  capitalized  when  used 
as  a  noun  to  refer  to  the  United  States  Government  In  additton.  several  cross-references  to  paragraphs  in  MCM .  1 969  ( Rev  )  were  changed  to 
indicate  appropriate  provisions  in  this  Manual 

With  these  exceptions,  however,  the  Military  Rules  of  Evidence  were  not  redrafted  Consequently,  there  are  minor  variations  in  style  or 
terminology  between  the  Military  Rules  of  Evidence  and  other  parts  of  the  Manual  Where  the  same  subicct  is  treated  in  similar  but  not  identical 
terms  in  the  Military  Rules  of  Evidnee  and  elsewhere,  a  different  meaning  or  purpose  should  not  be  inferred  in  the  absence  of  a  clear  indication  in 
the  text  or  the  analysis  that  this  was  intended 

The  following  specific  changes  were  made 
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Rule  201  A.  Judicial  notice  of  law 

Subsection  (a)  is  modified  to  clarity  that  the  requirements  ot  M*‘  R  I-aiJ.  j  di»  mx  appiv  vs  hen  judicial  notice  ot  domestic  law  is  taken. 
Without  thisclaritication.  Mil  R.  Evid  201 A  could  be  construed  to  require  the  mililar\  tudjie  to  inslrud  the  members  that  they  could  disregard  a 
law  which  had  been  judicially  noticed.  This  problem  was  discussed  m  rrnrct/ .sm/tA  Mviui.  lb  M  3  270  iC  M  A  1^383) 

Rule  312.  Body  views  and  Intrusions 

"Body”  was  substituted  for  ‘'bodilv  '  in  the  title  and  where  appropriate  in  (ext  Vr  (  mteilSuiit's  i.  Amisinrm;.  ^  M.J  .^74.  378  n.  5  (C  M.  A. 
1980). 

In  subsections  (b)ll)  and  (ci.  "rea-sonable"  replaces  “real'  bcl<ire  "suspicion  '  A  matoniy  ot  Circuit  Courts  ot  Appeal  have  adopted  a 
"reasonable  suspicion”  test  over  a  “real  suspicion"  test  See  t  niit'JSiait‘\ »  KU'in.  592 1-  2d  909  (5ih  Cii  1979).  L  'nut'il Stall's  v.  Ashur\.  586  F.  2d 
973  (2d  Cir  I97S);  L'niled States  i,  WardUtw.  57b  F  2d 932  ( Isl  Cir  I97H).  (  niled States  i  Hiftanelssm^ht.  .‘'5 1  F  >91  ( 5lh  Cir. ).  cert,  denied. 
434  U.S.  902  ( 1977).  fiui  see  L' fitted  States  \  .Afnan.  624  F  2d  91 1  (9th  Cir  I980i  In  practice  the  distinction  inav  be  minima).  But  see  Ferel  v. 
Vanderford.  547  F  2d  278.  280  n  1  (5lh  Cir  1977)  However,  the  real  susp'cum  (oniiuiatum  has  been  cri(ici/ed  as  potentially  contusing,  i'mted 
States  V.  Asburv.  supra  at  97b 

The  first  word  in  the  caption  of  subsection  fd)  was  changed  from  "Sei:ure‘'  u>  "Lxtracium."  This  is  consistent  with  the  text  of  subsection  Id) 
and  should  avoid  possible  confusivin  about  the  scope  i»f  the  subsectit>n.  Subsection  (d)  docs  not  appiv  to  compulsttry  production  of  KkIv  fluids 
(e.g..  being  ordered  to  void  urmo.  but  rather  to  physical  extraction  of  body  fluids  teg.,  catheien/alion  or  withdrawal  of  hltunJl  See  Murray  i. 
Haideman.  16  M  J  74  (C  M. A  1983).  See  al.st>  Analysis.  Mil.  R.  Evid.  313(b)- 

Rule  313.  Inspections  and  inventories  in  the  armed  forces 

The  third  sentence  of  Mil.  R  FaiJ  3f3(b)  has  been  modified  aiiJ  the  fourth  and  sixth  sentences  are  new 

The  fourth  sentence  is  new  The  Military  Rules  of  Evidence  did  not  previously  expressly  address  prodin  t/on  of  bodv  lluids.  perhaps  because 
of  United  States  v  But:,  23  U  S  C  M  A  1 81 . 48  C.  M  R.  797  (1974).  Ruiz  was  inipliciliy  overruled  in  t ' ruled  Siuie.s  r  Arm-sironi;.  9  .\t  J  374 
(CM.  A.  1980),  Unccnainty  concerning  (he  course  of  (he  law  of  inspections  may  also  have  contributed  to  the  drat  ter  s  silence  vm  the  matter.  See 
United  States  v.  Roberts.  2  M  J.  31  (CM.  A  1976).  United  States  v.  Thomas.  I  M.J.  .^97  tC.M  A  197b)  Much  ot  the  uncerlainiv  in  this  area  was 
dispelled  in  United  States  \.  Middleton.  10  M  J.  123  (C  M.A  1981 ).  See  alsif  Murras  >  Haideman.  16  M  J  74  (C  M  A  1983). 

Despite  the  absence  in  (he  ailes  of  express  authority  for  compulsory  production  ot  NkJv  fluids .  it  apparentl  y  was  the  intent  ot  the  drafters  to 
permit  such  production  as  part  of  inspections,  rclymg  at  least  in  part  on  the  medical  purpose  exception  in  Mi)  R  Fa  id  3 1 2(f)  Mil  R  F’vid 
312(d)  applies  only  to  nonconscnsual  extraction  (e  g. .  cathcten/aiion.  drawing  bltHKli  of  NkJ)  tluids  TIia  was  tU'ied  in  ihe  Analysis.  Mil.  R 
Evid.  3f2(d),  which  went  on  to  state  that  "conipuls<*ry  urinalysis,  whether  random  or  not.  made  lor  appropriate  medical  purposes,  see  Rule 
312(f).  and  the  product  of  such  a  priKedure  if  otherwise  admissible  may  be  used  at  a  court  nuirtul 

There  is  considerable  iwcrlap  between  production  ot  Uod\  fluid  for  a  medical  purjvise  under  Mil  K  F.vid  .^l  2il »  and  lor  deiemuning  and 
ensuring  military  times*  in  a  unit,  organization,  installation,  vessel,  aircraft,  or  vehicle  Frequently  the  two  purposes  are  woierminous  L  ltimaiel>. 
the  overall  health  of  members  v>f  the  organization  is  indivisible  troni  the  ahiliiv  ot  the  organi/Jtmn  to  ptTform  the  mission  To  the  extent  that  a 
"medical  purpose”  embraces  anything  relating  to  the  physical  vir  mental  stale  ot  a  person  and  that  pcrstvn  s  ahiliiv  to  perform  assigned  duties,  then 
the  two  purposes  may  be  identical.  Such  a  construction  of  "medical  purpose"  would  seem  to  -.wallow  up  the  spccilic  rules  and  limitations  in  Mil 
R.  Evid.  3 12(f),  however.  Therefore,  a  distinction  may  be  drawn  between  a  medical  purp*>sc  '  at  leasi  to  the  extent  that  that  term  is  construed  to 
concern  primarily  the  health  of  the  individual — and  the  goal  of  ensuring  the  overall  fitness  of  the  organization  For  example,  it  mav  be  appropriate 
to  test — by  compulsory  production  of  unne — persons  whose  duties  entail  highiv  dangerous  i>r  scnsiiivc  duties  The  primary  purpose  of  such  tests 
is  to  ensure  that  the  mission  will  be  performed  safely  and  properly  I*rcscr\  ing  the  health  of  the  indiv  idual  is  an  incident  -  albeit  a  very  important 
one — of  that  purpose.  A  person  whose  unne  is  found  to  contain  dangerous  drugs  is  relieved  tiom  duty  during  gunnery  practice,  for  example,  not 
so  much  to  preserve  that  person's  health  as  to  protect  the  safety  ot  others  On  the  other  hand,  a  soldier  who  is  extremely  ill  ma>  be  compelled  to 
produce  urine  (or  even  have  it  extracted)  not  so  much  so  that  that  soldier  can  return  to  duty-  although  ih**  nihiary  has  an  interest  in  this — as  tor 
that  soldier  s  immediate  health  needs. 

Therefore,  Mil.  R.  Evid.  313(b)  provides  an  independent,  although  often  closely  related  basis  fur  compulsory  pnKJuciion  of  KkIv  fluids, 
with  Mil.  R.  Evid  312(0.  By  expressly  providing  for  bo(h.  p>sMble  confusion  or  an  unnecessarily  narrow  cons'’. .vUon  under  Mil  R  Hvid 
312(f)  will  be  avoided.  Note  that  all  of  the  requirements  of  Mil  R  f-vid  3l.hhiapply  t»*  an  order  to  prinluce  b  ■  hiids  under  tha»  rule  This 
includes  the  requirement  that  the  inspection  be  done  in  a  reasonable  fashion  This  nileOocs  not  prohibit,  as  part  o! herw  isc  lawful  mspeciion. 
compelling  a  person  to  drink  a  rea.sonable  amount  of  water  in  order  to  facilitate  prinluctionof  a  urine  sample  See  I  mied  States  \  Mitchell,  lb  M  J 
654  (N.M  C.M.R-  1983). 

The  sixth  sentence  is  based  on  United  States  i  Middleton,  supra  Middleton  was  not  decided  on  the  basis  ot  .Mil  R  F.vid  313.  as  the 
inspection  in  Middleton  vKCurred  before  the  effective  date  v>t  the  Military  Rules  v't  F\idencc  The  ^'ouri  discussed  Mil  R  F.vid  31 3ib)  hut  "did 
not  now  decide  on  the  legality  of  this  Rule  (or)  bless  its  application  "  United  States  »  .Middleton  supra  at  Ml  Hi>wc\er.  the  reasoning  and  the 
holding  in  Middleton  suggest  that  the  former  language  in  Mil  R  Fa  id  3 1 3(bi  mav  have  established  unnecessary  burdens  lor  the  pn^secutu'n.  vet 
still  have  been  inadequate  to  protect  against  subterfuge  inspections,  under  some  circumstances 

The  former  language  allowed  an  inspection  for  "unlaw tul  wcap«>ns  and  other  contraband  when  such  property  would  atlcct  avKersely  the 
security,  military  fitness,  or  go»)d  order  and  discipline  of  the  command  and  when  ( I  j  there  is  a  reasonable  suspn.  ion  that  such  pr»)pcri\  is  present  in 
the  command  or  (2)  the  cxammation  is  a  presiously  scheduled  examinalum  of  the  command  "  Ibis  required  .i  case-bv  case  show  mg  ot  the  adverse 
effects  of  the  weaptms  or  contraband  (including  controllcii  subsianccsi  m  the  particular  unit,  organization,  installation,  aircraft,  or  vehicle 
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examined.  See  Analysis.  Mil.  R.  Evid.  M3<b).  In  addition,  the  examination  had  to  be  based  on  a  reasonable  suspicion  such  items  were  present,  or 
be  previously  scheduled. 

Middleton  upheld  an  inspection  which  had  as  one  of  us  purpt>ses  the  discovery  of  contraband — i.e  .  drugs.  SigniHcantly.  there  is  no 
indication  in  Middleton  that  a  specilic  showing  of  the  adverse  effects  i»f  such  contraband  in  the  unit  or  i>rganization  is  necessary.  The  court 
expressly  recognized  {see  United  States  v.  Middleton,  supra  at  129;  cf.  United  States  \.  Trottier.  9  M.J  337  (CM.  A,  1980))  the  adverse  effect  of 
drugs  on  the  ability  of  the  armedservices  to  perform  the  m*  .sion  w  ithout  requiring  evidence  on  the  point.  Indeed,  it  may  generally  be  assumed  that 
if  it  is  illegal  to  possess  an  item  under  a  statute  or  law  ful  regulation,  the  adverse  effect  of  such  item  on  security,  military  fitness,  or  gotxl  order  and 
discipline  is  established  by  such  illegality,  without  requiring  the  commander  to  personally  analyze  its  effects  on  a  case-by*case  basis  and  the 
submission  of  evidence  at  trial.  The  defense  may  challenge  the  constitutumalitv  of  the  statute  or  the  legality  of  the  regulation  wf.  United  States  v. 
Wilson.  I2L'.S.C.M.A.  165,  30C.M.R.  \(^S(\'^h\\\UmtedStates\  Sation.^U  S  C.M.A.  724.  26C.M.R.  504  ( 1958))  but  this  burden  falls  on 
the  defense.  TTius.  this  part  of  the  former  test  is  deleted  as  unnecessary  Note,  however,  that  it  may  he  necessary  to  demonstrate  a  valid  military 
purpose  to  inspect  for  some  noncontraband  items  See  United  States  v  Hrown.  12  M.J.  420  (C  M  A.  1982) 

Middleton  upheld  broad  authority  in  the  commander  U)  inspect  for  contraband,  as  well  as  other  things,  "when  adequate  safeguards  are 
present  which  assure  that  the  ’inspection'  was  really  intended  to  determine  and  assure  the  readiness  of  the  unit  inspected,  rather  than  merely  to 
provide  a  subterfuge  for  avoiding  limitations  that  apply  u>  a  search  and  seizure  in  a  criminal  investigation.”  As  noted  above,  the  Court  in 
Middleton  expressly  reserved  judgment  whether  Mil  R  Evid  313(b)  as  then  written  satisfied  this  test. 

The  two  prongs  ofthe  second  part  of  the  former  test  were  intended  to  prevent  subterfuge .  However,  they  did  not  necessanly  do  so.  Indeed,  the 
“reasonable  suspicion”  lest  could  be  read  to  expressly  authorize  a  subterfuge  search  See.  e.fi..  United  States  Laniie.  15  L’.S.C.M.  A.  486.  35 
C.M.R.  458  ( 1965).  The  "previously  scheduled”  test  is  an  e.xceHent  way  to  prove  that  an  inspection  was  not  directed  as  the  resulr  of  a  reported 
offense,  and  the  new  formulation  so  retains  it.  However,  it  alone  does  not  ensure  absence  of  prosecutorial  motive  when  specific  individuals  are 
singled  out.  albeit  well  in  advance,  for  special  treatment 

At  the  same  time,  the  former  test  could  invalidate  a  genuine  inspection  which  had  no  prosecutorial  purpose.  For  example,  a  commander 
whose  unit  was  suddenly  alerted  for  a  special  mission  might  tind  it  necessary,  even  though  the  commander  had  no  actual  suspicion  contraband  is 
present,  to  promptly  inspect  for  contraband,  just  to  be  cenain  none  was  present.  A  commander  in  such  a  position  should  not  be  prohibited  from 
inspecting. 

The  new  language  removes  these  problems  and  is  more  compatible  with  Middleton  It  does  not  establish  unnecessary  hurdles  for  the 
prosecution.  A  commander  may  inspect  for  contraband  just  as  for  any  other  deiicicncies.  problems,  or  conditions,  without  having  to  show  any 
particular  justification  fordoing  so.  As  the  fifth  sentence  in  the  rule  indicates,  any  examination  made  primarily  for  the  purpose  of  prosecution  is 
not  a  valid  inspection  under  the  rule  The  sixth  sentence  identities  those  situations  which,  objectively,  raise  a  strong  likelihood  of  subterfuge. 
These  situations  are  based  on  United  States  v.  Lange,  supra  and  United  States  v.  Hay.  3  M.J.  654.  655-56  (A  C.M.R.  1977)  (quoted  in  United 
States  V.  Middleton,  supra  dt  127^28  n.?-.  see  also  C/nifed  Stares  y.  Broun,  supra).  "Specitk  individuals"  means  persons  named  or  identihed  on  the 
basis  of  individual  characteristics,  rather  than  by  duty  assignment  or  membership  in  a  subdivision  of  the  unit,  organization,  installation,  vessel, 
aircraft,  or  vehicle,  such  as  a  platoon  or  squad,  or  on  a  random  basis.  See  United  States  v.  Harris.  5  M.J  44  (CM  A.  1978).  The  tirsi  sentence  of 
subsection  (b)  makes  clear  that  a  part  of  one  of  the  listed  categories  may  be  inspected.  Cf.  United  States  v.  King.  2  M.J,  4  (C.M.A,  1976). 

The  existence  of  one  or  more  of  the  three  circumstances  idemitied  in  the  fifth  sentence  di>es  not  mean  that  the  examination  is.  per  se.  not  an 
inspection.  The  prosecution  may  still  prove,  by  clear  and  convincing  evidence,  that  the  purpose  of  the  examination  was  to  determine  and  ensure 
security,  military  fitness,  and  good  order  and  discipline,  and  not  for  the  primary  purpose  of  prosecution  For  example,  when  an  examination  is 
ordered  immediately  following  a  report  of  a  specific  offense  in  the  unit,  the  prosecution  might  prove  the  absence  of  subierlugc  by  showing  that  the 
evidence  of  the  particular  offence  had  already  been  recovered  when  the  inspection  was  ordered  and  that  general  concern  abtiut  the  welfare  of  the 
unit  was  the  motivation  for  the  Inspection.  Also,  if  a  commander  received  a  report  that  a  highly  dangerous  item  (e  g. ,  an  explosive)  was  present  in 
the  command,  it  might  be  proved  that  (he  commander  s  concern  about  safety  was  the  primary  purpose  for  the  examination,  not  prosecution.  In  the 
case  in  which  specific  individuals  are  examined,  or  subjected  to  more  intrusive  examinations  than  others,  these  indicia  of  subterfuge  might  be 
overcome  by  prtwf  that  these  persons  were  not  chosen  with  a  view  to  prosecution,  but  on  neutral  grounds  or  for  an  independent  purpose — e.g. . 
individuals  were  selected  because  they  were  new  to  unit  and  had  not  been  thoroughly  examined  previously  These  examples  arc  not  cxc/usiw*. 

The  absence  of  any  of  the  three  circumstances  m  the  fifth  sentence,  while  indicative  ot  a  proper  inspection.  d(>es  not  necessarily  preclude  a 
finding  of  subterfuge.  However,  the  prosecution  need  not  meet  the  higher  burden  of  persuasion  when  the  issue  is  whether  the  commander’s 
purpose  wa.s  prosecutorial,  in  the  absence  of  these  circumstances 

The  new  language  provides  objective  entena  by  which  to  measure  a  subjective  standard,  i  c..  the  commander  s  purpose.  Because  the 
standard  is  ultimately  subjective,  however,  the  objective  criteria  arc  not  conclusive  Rather  they  provide  concrete  and  rcalisiie  guidance  lor 
commanders  to  use  m  the  exercise  of  thcir  inspection  fK>wer.  and  lor  judicial  auihoniic'^  to  apply  in  review  ing  the  exercise  of  that  power 

Rule  314.  Searches  not  requiring  probable  cause 

Subsection  (c)  was  amended  by  adding  "or  exit  from"  based  on  United  States  \  Allevnc.  13  M.J  331  iC  M  A.  1982). 

Subsection  (fx.^l  is  added  based  on  Muhigan  v  Long.  _  V  S _ Cr  I,,  Rpl;  3.^"^  1 198.^). 

Subsection  (g)(  2)  was  amended  by  adding  language  to  clarify  the  permisMblc  sci>pe  ot  a  search  incident  to  apprehension  ot  the  (xcupani  ot  an 
automobile  based  on  .Vew  York  \  Belton.  453  I  S  454  1 1981 ).  The  holding  of  the  Court  used  the  term  ' automobile  '  so  that  word  is  used  in  the 
rule  It  IS  intended  that  the  term  '  automobile"  have  the  broadest  possible  meaning 
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Bute  315,  Probable  cause  searches 

Subsection  (d)  was  amended  by  deleting  former  subsection  (2)  concerning  delegation,  based  on  United  States  Kalscheuer.  1 1  M.J  M'S 
(CM-A. 

The  second  sentence  of  subsection  (fit  I )  was  deleted  based  on  Utinais  v.  Gates. _ U.S. _ _  SS  Cr.  L.  Rptr.  3109  ( 1983 1 

Although  that  sentence  may  be  technically  compatible  w  ith  Gates,  it  could  be  construed  as  requiring  strict  application  i>f  the  standards  of  AeuiVar 
V.  Texas.  37H  U  S.  lOH  ( 1964)  Analysis.  Mil.  R  Evid.  315(f).  The  former  language  remains  good  advice  for  those  deciding  the  existence  ot 
probable  cause,  especially  for  uncorroborated  tips,  but  is  not  an  exclusive  test. 

The  last  sentence  of  subsection  (g)  was  amended  by  deleting  “presumed  to  be.”  The  former  language  could  be  construed  to  permit  the 
accused  to  prove  that  the  vehicle  was  m  fact  inoperable  (that  is.  to  rebut  the  presumption  of  operability)  thereby  negating  the  exception,  even 
though  a  rea.sonable  person  would  have  believed  the  vehicle  inoperable.  The  fact  of  inoperability  is  irrelevant;  the  test  is  whether  the  officialfsi 
searching  knew  or  should  have  known  that  the  vehicle  was  inoperable. 

Rule  316.  Seizures 

The  second  sentence  of  subsection  (b)  is  deleted  based  on  Illinois  v.  Gores. _ 

Analysis.  Mil  R  Evid  3l5(fMl).  supra 

Subsection  id)(.^)  is  added  ba.sed  on  United  States  v.  Place,  _ U.S 

Rule  321.  Eyewitness  Identification 

Subsections  ( b>(  1 )  and  (d  1(3)  have  been  modified  to  make  clear  that  the  test  for  admissibility  of  anout-of-coun  idemiticaiion  is  reliability.  See 
Manson  i  Hrathwmte.  4^3  US  98  1 1977)  This  was  apparently  the  intent  of  the  drafters  of  the  former  rule.  See  Analysis.  Mil  R.  Evid.  33 1 .  The 
language  actually  used  in  subsections  (bM  U  and  <du2)  was  subject  lo  a  different  inlerpretation.  however.  See  S.  Salzburg,  L.  Schinasi.  and  D. 
Schlueter.  Mditars  Rules  lihvidence  Manual  at  165-167 1 1981 ).  CiAspctirw.  Eyewitness  Identification  Under  the  Miliary  Rules  (f  Evidence .  The 
Army  l.awycr  at  43  (May  198(1). 

In  determining  whether  an  ideniificathtn  is  reliable,  the  military  judge  should  we!e.h  all  the  circum.siances.  including:  the  opportunity  of  the 
witness  to  view  the  accused  at  the  time  of  (he  offense;  the  degree  of  attention  paid  by  the  witness,  the  accuracy  of  any  pnor  descriptions  of  the 
accused  by  the  witness,  the  level  of  ceria.nty  showed  by  the  witness  in  the  ideniilication;  and  the  lime  between  the  crime  and  the  confrontation. 
Against  these  factors  should  be  weighed  the  corrupting  effect  of  a  suggestive  and  unnecessary  ideniihcaiion.  See  Manson  v.  Brathwaiie.  supra; 
Sell  V  liifieers.  4(N  U  S  188  (I9:'3i 

Note  that  the  modi  heat  ion  of  sub.section  (bM  1 )  eliminates  the  disimctum  between  ideniihcaiion  processes  conducted  by  persons  subject  to  the 
code  and  other  officials  Because  the  tost  i.s  the  reliability  of  the  identification,  and  not  a  prophylactic  standard,  there  is  no  basis  to  distinguish 
between  identification  processes  conducted  by  each  group.  See  Manson  v.  Brathwxiite.  supra. 

In  subsection  (h)(3)(  A  i.  the  w<»rds  “or  law  specialist  within  the  meaning  of  Article  1  '  were  deleted  as  unneces.sary.  ief*  R.C.M  103(361. 

PART  IV 

PUNITIVE  ARTICLES 


L'.S _ Cr  1..  Rpir  .U(W  i  Set- 

_ ii  Cr.  L.  Rptr  .^183  (19S3). 


Introduction  Unless  otherw-ise  indieafed,  the  elements,  maximum  punishments  and  sample  specifications  in  paragraphs  3  through  1 1 3  are 
ba.sed  on  paragraphs  157  through  313.  paragraph  127c  (Table  of  Maximum  Punishments),  and  Appendix  be  of  MUM.  1969  (Rev  ). 

1.  Article  77 — Principals 

b.  Explanation .  ( l  l  Purpose.  Article  77  is  based  on  |H  U.S.C.  §  3  Hearinsts  on  H  R.  Before  a  Suheomm.  of  the  House  C(>fnm.  on 
Armed  Sen  ices.  8 1  si  Cong. .  1st  Sess.  1 34(1- 1 244  ( 1949)  The  hrsi  paragraph  of  subparagraph  b(  1 )  reflects  the  purpose  of  1 8  U  S  .C  §  3  l.vrr 
Stantiefer  v.  United  States.  447  U.S  10  (1980))  and  Article  77  (see  Hearmiis.  supra  at  1240). 

The  common  law  definitions  in  (he  second  paragraph  i^f  subparagraph  b(  I )  arc  based  on  R  Perkins.  Criminal  Law  643-666  (2d  cd.  1 969); 
and  1  C  Torcia.  \S'harton's  Criminal  Law  and  Procedure  29-  38  (  W7Ki  Severai  common  law  terms,  such  as  “aider  and  abettor"  arc  now  used 
rather  l(H)sely  and  do  not  always  retain  their  literal  common  law  meanings.  See  United  States  v.  Burroughs.  1 2  M.J.  380.  .^84  n  4.  (CM.  A  1982); 
United  Slates  v  Molina.  5Hl  E  3d  56.  61  n.H  (3d  C'ir  1978).  To  eliminate  amUision.  the  explanation  avoids  the  use  of  such  terms  where  possible. 
See  United  States  v.  Burroughs,  supra  at  .(83  n  .V 

(2)  Who  mas  he  liahle  for  an  offense  Subparagraph  1 3)1  a)  is  bused  on  paragraph  156  of  MCM.  1969  (Rev. )  See  IX  U.S.C.  A  2 
Histoncal  and  Revision  Notes  (West  1969)  See  also  (  nited  States  v  Giles.  3fK)  U  S  41  (1937);  Wharton's,  supra  al  30.  31.  35. 

Subparagraph  (2)(bi  ^et^  forth  the  basic  fomuilatum  ot  the  requirements  for  liability  as  a  principal  .‘\n  act  (which  may  be  pas''ive.  as 
discussed  in  this  subparagraph'  and  intent  are  necessary  to  make  one  liable  as  a  principal.  See  t  'nited  States  v  Burrouiths.  supra:  United  States  i 
Jackson. hi  S  C.M  A  193.  I9C.M  R  3 19  ( 1955).  rrnieJ.S'mre.s  v  Wbo/en.  1  US  C  M.A  358,  3  C.M.R.  93  ( 1953).  Umfrd  Nmm.v  \  kicohs. 
1  US  CM  A  209.  2  CM  R  ll.*i(l95:i  See  also  I  nited  States  \  62 1  T  2d  163  (5th  Cii  |980i.  errr  f/rme*/.  450  US.  lOOi')  ( 1981  I. 

Morel  V,  IJmied  States.  127  F2d  827  (6th  Cir  1942).  United  States  v.  Petmi.  UK)  K2d  401.  403  (2'1  Cir  1938)  The  terms  “assist"  and 
“encourage,  advise,  and  instigate"  have  been  suhstitufed  tor  “aid”  and  “abet"  respectively,  since  the  latter  terms  are  technical  and  may  not  be 
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clear  lo  the  la>  reader  See  Black's  Imv\  Diciionarx  5.  cxl  .  See  also  \\e  anj \  (  nucil  Siiiic'-.  v'f-' I  S  hi  v 

Wharton's,  supra  at  24(>  47. 

The  last  tsvh  sentences  in  subparagraph  (- )(b)  are  based  i>n  ihe  ihird  paragraph  oI  paraeraph  l>bolMC'M.  l^h^^iKcx  t  St  r  /  mh  il  Shn,  s  . 
Ford.  \2  r  S.C  M.A  .M.  30C,M.R.  3 1  I \^iH)y.rnited  States  vXfcCarthx.  1 1  I'.S.C.M  A.  73K.  :VC  MR  >74  t  .  ■,  I  ../m 

1 1  U. S  C. M.A.  68.  28  C.M.R,  2‘J2  ( 1 W). 

(?<) Presence .  This  subparagraph  clarities,  as  paragraph  156o!  MCM.  1%^  (Rev. )  did  not.  that  presence  at  the  ^ccnc  in  neither  nev.esNar\ 
nor  sufficient  ti)  make  one  a  principal  "Aid”  and  "abet”  as  used  in  IX  C. S  C.  §  2.  and  m  Article  77.  are  not  used  in  the  narrow  common  law  sense 
of  an  "aider  and  abettor”  w  ho  must  be  present  at  the  scene  to  be  guilty  as  such,  i'niied  States  \  .  Burroughs,  supra.  (  nned  States  \  Santp,'>  o. 
F.2d621  (D  Cir.  19X0);  i'nited  States  i'.  Molina,  .supra:  I'nited  Stales  v.  Carter.  23  C.M.R.  X72  i.AT.B  K  1937)  Cr  \Jt!ani‘\u  h  ■■  f  mi-ii 
States.  365  C.S  551  (1961 ).  See  also  Wharton's,  supra  at  23 1 .  Subparagraph  (b)  continues  the  admonition,  eon  tamed  m  (he  third  paragraph  > 't 
paragraph  156ofMCM,  1969 1  Rev. ).  that  presence  at  the  scene  of  a  crime  is  not  sufticient  to  make  one  a  principal  See  ( 'mted  Siatt  s  .  \Ciluo:  h 
U. S.C. M.A.  724.  21  C  M  R,  46(1956);  United  States  v  Johnson.  6  C  S  C. M.A.  20,  19  C.M.R.  146iI9>>!.  I  nitcd  Suites  .  : 

C.S.C.M.A.  147,  11  C.M.R.  147(1953). 

{4]  Parties  w  ho.se  intent  differs  from  the  perpetrators.  This  subparagraph  Is  based  on  the  first  paragraph  in  paragraph  1  ‘h  oi  nICM  I 
(Rev  ).  See  United  Stales  v.  Jackson,  6  C.S.C.M.A.  193.  !9  CM.R.  319  (1955);  Wharton's,  supra  at  •?  35 

(5) /?e.vpon.\76^ir\7(>r  or^ifT  cn/ue.v.  This  subparagraph  is  based  on  the  first  two  paragraphs  in  paragraph  l^^ot  .MCM.  l')o^(ikev  i  s<  f 
United  Slates  v.  Crmu/i.  12  C.M.R.  374  (A.B.R.  1953);  United  States  v.  Self  13  C  M  R  227  (A.B.R  1953) 

\h)  Principals  independently  liable  This  subparagraph  is  new  and  is  based  on  Federal  decisions.  .SV<-  Standcier  v  I  nitcii  su/’'.; 

United  States  v.  Chenaur.  .'52  K2d  294  (9th  Cir  1977).  United  States  Free,  54S  t-.2d  765  (Kth  Cir  !977i 

(7)  Wir/itfrmvci/.  This  subparagraph  is  new  and  is  based  t»n  i  Williams.  191  S.C  M  .A  334, 41C  M  R  uail^Cni  S,, 

also  United  States  V.  Miaset.  X  C.S  C.  M.A.  374.  37S.  24C  M  R  1X4.  \  I'nited  States  o  l.oneU.  M9  1 .  2d950‘  nfCtr  19S1  i,  /  nitcd 

States  V.  Killian,  639  F  2d  206  (5th  Cir),  cert,  denied.  451  C  S.  1021  (1981) 

2.  Article  79— Lesser  Included  offenses 

b.  E.xplanation.  ( I )  /n  i^eneral.  This  subparagraph  and  the  three  subparagraphs  are  based  paragraph  1 5K  of  M('M .  1969  i  Rev  i  .><  <  <;/ w 
United  States  \  f'hacker.  16  C  S  C. M.A  408.  37  C.M.R.  28  (1966). 

(2)  Multiple  lesser  included  offenses .  This  subparagraph  is  based  on  paragraph  1 58  »>f  MCM .  1969  i  Rev  i.  Sec  also  (  mted  State i 
Calhoun.  5  C.S. C  M  A  428.  IS  C  M  R  52  (1955) 

(3)  Findiniis  if  guilts  to  a  lesser  included  offense.  This  subparagraph  is  taken  from  paragr.iph  15K  of  MC'M.  1969  iRev  ). 

3.  Article  79— Accessory  after  the  fact 

c  Explanation.  ( I )  /n  gem"  f  This  subparagraph  is  based  on  paragraph  1 57  of  M('M.  1 969  ( Rev  i  .SVe*  also  {  nitcd  States  v  Tamas.  6 
U  S  C.M  A,  .502.  20  C  M.R,  218  ( 1955). 

1 2)  Failure  to  report  offense.  This  subparagraph  is  based  on  paragraph  157  of  MCM .  1 969  <  Rev. ).  (  niied  States  \  Smith.  5  M  .1  1 29 
(C.M. A  1978). 

(3)  0)^en.ve  6v  r/ir  <o</e.  This  subparagraph ’s  based  on  .Article  7H;  (>»;<’</ .Vftifev  I  \1uhacd  3M  JX46iA  C  M  R  197"). 

United  States  v.  Blevins,  34  C  M  R,  967  (AT  B.R.  1964) 

{4)  Status  (f  principal  This  subparagraph  is  based  on  .Article  7s  and  I  nned  States  v  Mh  hael\.  ^  M  J  846  i.A  C'.M  R  NT"  i.  /' 

States  V.  Blevins.  34  C  M.R  967  (A  h. B.R.  1964). 

(5)  Cortnrmm  This  subparagraph  IS  basciS  on  paragraph  i57ofMC  >1.  1969(Re\  ):  I  nitcd  Statc'^  v  13 

CSC  M.A  252.  32  CM  R  252  ( 1962);  and  (ruled  States  v  Humble.  i  I  C  S  C.M  A  38.  28  C  M  R  262  1 1959i,  See  u/vo  I  'nned  States  \ 

MeConnico.  7  M  J  302  (C  M  A  1979). 

(6)  Accr.v.vfirv  after  the  Uu  t  not  a  lesser  incluot  I  lifen.se  This  subparagraph  is  based  on  (  nned  States  i  Afi  far  hind.  8  C  S  CM  A  42. 
23  C  M  R.  266  (1957) 

(7)  .Actual  Knmvled^e  This  paragraph  is  based  on  i  nned  States  \  Marsh,  \upra  Sr,  I  nned  Stiitrs  \  foushre.  1^  M.J  83^ 
(A.C.MR  1982). 

4.  Article  80— Attempts 

c.  Explanation  ( 1  i  /n  iieneral  This  subparagraph  is  b.iscil  on  paragraph  159  of  MCM.  1969  i  Rev  i 

(2)  .More  than  preparation  This  subparagraph  is  based  on  paragraph  1''9  (it  MCM.  1969  iKcv  •  I  niu,i  \hnes  \  J.ihnsi>n.  " 

i;.S.C.M  A,  488.  22  C  M  R  278  (  Uriiied States  x  Choat.  ’  C  S  C  M  A  IS".  21  C  M  R  31  ^  i  1956).  I  nned  Suiu  s  i  (•.'(]'.  5  M  J  SP 

(A  C  M  R  1978).  United  States  \  Emerson.  |6  C  M  R  69n  lA  I  B  R  1954i 

(3)  Faetual  impossibilits.  This  subparagraph  is  based  ('ii  paraerapli  MCM.  19o9  (Rev  >,  Uniwt!  Suites  \  Ih.onuis.  13 

C  S  C  M  ,A.  278,  32  C  M  R  278  ( 1962)  .Sec  United  States  \  (Jutiado.  5SS  2il  12.5s  (9ih  Cir  197Mi 


A21>85 


RD-fll42  469 
UNCLASSIFIED 


MANUAL  FOR  COURTS-MARTIAL  UNITED  STATES  1984  REVISION  8/0  ^ 

<U)  DEPARTMENT  OF  DEFENSE  USSHINGTON  DC  1984  • 

F/G  5/2  NL 


App.  21, 1  5 


APPENDIX  21 


(4)  Solicitation.  This  subparagraph  is  based  on  paragraph  159  of  MCM,  1969  (Rev  ). 

(5)  Attempts  not  under  Article  80.  This  subparagraph  is  based  on  paragraph  1 59  of  MCM.  1969  (Rev  ). 

(6)  Regulations.  This  subparagraph  is  new  and  is  based  on  United  States  v.  Davis.  16  M.J.  225  (CM.  A.  1983);  United  States  v.  h'oster. 
14  M.J.  246  (C.M.A.  1983). 

S.  Arttcl*  81— Conspiracy 

c.  Explatuition.  (1)  Co-conspirators.  This  subparagraph  is  based  on  paragraph  160  of  MCM.  1969  (Rev.);  United  States  v.  Kinder,  14 
C.M.R.  742  (A.F.B  R.  1953).  The  portion  of  paragraph  160  which  provided  that  acquinal  of  all  alleged  co-conspira(ors  precludes  conviction  of 
the  accused  has  been  deleted.  See  United  States  v.  Garcia,  16  M.J.  52  (C.M.A.  1983).  See  also  United  States  v.  Standefer,  447  U.S.  10  ( 1980). 

(2)  Agreement.  This  subparagraph  is  taken  from  paragraph  160  of  MCM.  t%9  (Rev.). 

(3)  Object  cf  the  agreement.  This  subparagraph  is  taken  from  paragraph  160  of  MCM.  1969  (Rev.);  United  States  v.  Kidd.  13 

U. S. C.M.A.  184.  32  C.M.R.  184  (1962).  The  last  three  sentences  reflect  "Wharton's  Rule."  4  C.  Torcia.  Wharton's  Criminal  Lau-,  §  731 
(1981). See /onneHiv.  Umted Stores.  420U.S.  770(1975);  UmredSfaresv.  Yarborough,  1  U.S.C.M.A.  678.  5C.M.R.  106 ( 1952);  [/mre</Sra.v 

V.  Osthoff.  8  M.J.  629  (A.C.M.R.  1979);  United  States  v.  McClelland.  49  C.M.R.  557  (A  C  M  R.  1974). 

(A)  Overt  act.  This  subparagraph  is  taken  from  paragraph  160  of  MCM.  1969  (Rev);  United  States  v.  Rhodes,  II  U.S.C.M.A.  735.  29 
C.M.R.  551  ( 1960);  t/nired  Stores  V.  Choat,  7  U.S.C.M.A.  187. 21  C.M.R.  313(1956);  and  United  States  v.  Graalum,  19  C.M.R.  667  (A.B.R. 
1955). 


(5)  Liability  for  censes.  This  subparagraph  is  taken  from  paragraph  160  of  MCM.  1969  (Rev. ).  See  Pinkerton  v.  United  States.  328 
U.S.  640  (1946);  United  States  v.  Salisbury.  14  U.S.C.M.A.  171.  33  C.M.R.  383  (1963);  United  States  v.  Woodiey,  13  M.J.  984  (A.C.M.R. 
1982). 


(6)  Withdrawal.  This  subparagraph  is  taken  from  paragraph  160ofMCM.  1969  (Rev.);  United  States  v.  Miasel,  8  U.S.C.M.A.  374.  24 
C.M.R.  184  (1957). 

(7)  Factual  impossibility.  This  subparagraph  is  taken  from  paragraph  160  of  MCM.  1969  (Rev  ). 

(S)  Conspiracy  as  a  separate  cffense.  This  subparagraph  is  taken  from  paragraph  160  of  MCM.  1 969  (Rev.),  See  also  United  States  v. 
YWishington.  1  M.J.  473  (C.M.A.  1976). 

(9)  Special  conspiracies  under  Article  134.  This  subparagraph  is  taken  from  paragraph  160  of  MCM.  1969  (Rev.);  United  States  v. 
Chapman.  10  C.M.R.  306  (A.B.R.  1953). 

6.  ArUcI*  82— Solicitation 

b.  Elements.  Solicitation  under  Article  82  has  long  been  recognized  as  a  specific  intent  offense.  See  paragraph  161  of  MCM,  1969  (Rev.); 
paragnph  161  of  MCM,  1951.  See  generally  United  States  v.  Mitchell.  15  M.J.  214  (C.M.A.  1983);  United  Stales  v.  Benton.  7  M.J.  606 
(N.C.M.R.  1979).  It  has  been  added  as  an  element  for  clarity. 

c.  ExpUmation.  This  paragraph  is  taken  from  paragraph  161  of  MCM,  1969  (Rev.),  United  States  v.  tVyrong,  9  U.S.C.M.A.  248, 26  C.M.R. 
29  (1958);  United  Stales  v.  Gentry,  8  U.S.C.M.A.  14,  23  C.M.R.  238  (1957);  United  Slates  v.  Benton.  7  M.J.  606  (N.C.M.R.  1979). 

7.  Artlda  83— Fraudulent  anilstmont,  appointment,  or  aeparatlon 

c.  Explanation.  This  paragraph  is  based  on  paragraph  162  of  MCM,  1969  (Rev.);  United  States  v.  Danley.  21  U.S.C.M.A.  486, 45  C.M.R. 
260  (1972).  See  Wickham  v.  Hall,  12  M.J.  145  (C.M.A.  1981). 

e.  Maximum  Punishment.  The  reference  to  membership  in,  association  with,  or  activities  in  connection  with  organizations,  associations, 
etc.,  found  in  the  Ihble  of  Maximum  Punishments,  paragraph  127c  of  MCM,  1969  (Rev.),  for  Article  83,  was  deleted  as  unnecessary.  The 
maximum  punishment  for  all  fraudulent  enlistment  or  appointment  cases  was  then  standardized. 

8.  Articio  84 — Eftacting  unlawful  anilatnwnt,  appolntmant,  or  aeparatlon 

c.  Explanation.  This  paragraph  is  taken  from  paragraph  163  of  MCM,  1969  (Rev).  See  also  United  States  v.  Hightower,  5  M.J.  717 
(A.C.M.R.  1978). 

e.  Maximum  punishment.  The  reference  tomembershp  in,  association  with,  or  activities  in  connection  with  organizations,  associations,  etc. , 
found  in  the  Table  of  Maximum  Punishments,  paragraph  1 27c  of  MCM,  1969  (Rev),  for  Article  84,  was  deleted  as  unnecessary.  The  maximum 
punishment  for  all  cases  was  then  standardized. 

9.  Article  85— Oeeertlon 

c.  Explanation.  (I)  Desertion  with  intent  to  remain  away  permanently. 

(a)  In  general.  This  subparagraph  is  taken  from  paragraph  l64o  of  MCM,  1969  (Rev). 

(b)  Absence  without  authority— inception,  duration,  termination.  See  the  Analysis,  paragraph  10. 
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(c)  Intent  to  remain  away  permanently.  This  subparagraph  is  taken  ftum  paragraph  l64aof  MCM,  I'Jb'XRev  I.  The  last  sentence  is 
based  on  United  States  v.  Cothern.  8  U.S.C.M.A  158.  23  C.M.R.  382  (1957). 

(d)  Efftct  of  enlistment  or  appointment  in  the  same  or  a  different  armed  force.  This  subparagraph  is  based  on  paragraph  I64u  of 
MCM,  1969  (Rev  );  United  States  v.  Hi^.  7  U.S.C.M.A.  247,  22  C.M.R.  .37  (1956). 

(2)  Quitting  unit,  organization,  or  place  cf  duty  with  intent  to  avoid  hazardous  duly  or  lo  shirk  important  service. 

(a)  Hazardous  duty  or  important  service.  This  subparagraph  is  taken  from  paragraph  164<iof  MCM,  1969  (Rev).  See  also  United 
Stales  V.  Smith,  18  U.S.C.M.A.  46,  39  C.M.R.  46  (1968);  United  States  i.  Deller,  3  U.S.C.M.A.  409,  12  C  M  R  165  (1953) 

(b)  Quits.  This  subparagraph  is  based  on  United  Slates  v.  Bondar,  2  U.S.C.M.A,  357.  8  C.M.R.  157  (1953). 

(c) AcrBa/ ATnow/edge.  This  subparagraph  is  based  on  t/nired  Stores  V.  S/flb/er.  4  U.S.C.M.A.  125,  15C.M.R.  125(1954)and 
rejects  the  view  of  paragraph  164a  of  MCM.  1969  (Rev.)  that  constructive  knowledge  would  suffice.  To  avoid  confusion,  the  "constructive 
knowledge”  language  has  been  replaced  with  the  statement  that  actual  knowledge  may  be  proved  by  circumstantial  evidence.  See  United  States  v. 
Curtin.  9  U.S.C.M.A.  427,  26  C.M.R.  207  (1958). 

(3)  Attempting  to  desert.  This  subparagraph  is  taken  from  paragraph  1646  of  MCM.  1969  (Rev  ). 

(4)  Prisoner  with  executed  punitive  discharge.  This  subparagraph  is  taken  from  paragraphs  164a  and  165  of  MCM,  1969  (Rev  ). 

e.  Maximum  punishment.  As  indicated  in  the  Analysis,  paragraph  4,  attempts,  the  punishment  for  attempted  desertion  was  made  uniform. 
As  a  result,  attempted  desertion — “other  cases  of' — now  conforms  with  the  punishment  for  “desertion — other  cases  of."  This  amounts  to  an 
increase  in  the  maximum  punishment  from  confinement  for  one  year  to  either  two  or  three  years,  depending  on  the  nature  of  termination. 

10.  Articto  86— Ab— no  wtthout  Imv* 

c.  Explanation.  (1)  In  general.  This  subparagraph  is  taken  from  paragraph  165  of  MCM.  1%9  (Rev). 

(2)  Actual  knowledge.  This  subparagraph  clarifies  that  the  accused  must  have  in  fact  known  of  the  time  and  place  of  duly  to  be  guilty  of 
a  violatioo  of  Article  86(1)  or  (2).  Cf.  United  States  v.  Chandler,  23  U.S.C.M.A.  193,  48  C.M.R.  945  (1974);  United  Stales  v.  Stabler,  4 
U.S.C.M.A.  125,  15  C.M.R.  125(1954).  See  afao  l/nife</Srar«v.  Gi/herr.  23  C.M.R.  914  (A.F.B.R.  1957).  The  language  in  paragraph  165  of 
MCM,  1969  (Rev.)  dealing  with  constructive  knowledge  has  been  eliminated.  To  avoid  confusion,  this  language  has  been  replaced  with  the 
statement  that  actual  knowledge  may  be  proved  by  circumstantial  evidence.  See  United  Stales  v.  Curtin,  9  U.S.C.M.A.  427,  26  C.M.R.  207 
(1958). 

(3)  Intent.  This  subjMragraph  is  based  on  paragraph  165  of  MCM.  1969  (Rev.). 

(4)  Aggravated  forms  <f  unauthorized  absence.  This  subparagraph  is  based  on  paragraphs  127r  and  165  of  MCM,  1969  (Rev.). 

(5)  Civil  authorities.  This  subparagraph  is  taken  from  paragraph  165  of  MCM,  1969  (Rev);  United  Slates  v.  Myhre,  9  U.S.C.M.A. 
32,  25  C.M.R.  294  (195S);  United  States  V.  Grover.  10  U.S.C.M.A,  91.  27  C.M.R.  165(1958),  See  also  United  States  v.  Dubry.  12  M.J.  36 
(C.M.A.  1981), 

(6)  Inability  to  return.  This  subparagraph  is  taken  from  paragraph  165  of  MCM.  1969  (Rev). 

O)  Determining  the  unit  or  organization  cf  an  accused.  This  subparagraph  is  based  on  United  Slates  v.  Pounds.  23  U.S.C.M.A.  153. 
48  C.M.R.  769  (1974);  United  States  v.  Mitchell.  1  U.S.C.M.A.  238.  22  C.M.R.  28  (1956). 

(8)  Ourarion.  This  subparagraph  is  taken  from  paragraphs  127c  and  165  of  MCM.  1969  (Rev);  United  States  v.  Lcneli,  7  U.S.C.M.A. 
445,  22  C.M.R.  235  (1956). 

(9)  Computation  cf  duration.  This  subsection  is  based  on  paragraph  I27c(3)  of  MCM.  1969  (Rev.). 

(10)  Termination — methods  <f  return  to  military  control .  This  subparagraph  is  based  on  paragraph  165  of  MCM,  1969  (Rev);  United 
States  V.  Dubry,  supra:  United  States  v.  Raymo,  I  M.J.  31  (C.M.A.  1975);  United  States  v.  Garner.  7  U.S.C.M.A.  578,  23  C.M.R.  42  (1957); 
United  States  V.  Co  ;es,  2  U.S.C.M.A.  625,  lOC.M.R.  123(1953);(/mfe</Slatejv.  Arctson.  I  U.S.C.M.A.  190.  2C.M.R.  %(I952);  C/niterf 
States  v.Petterson,  I4M.J.  608(A.F.C.M.R.  l9S2y,  United  States  v.Coglin,  lOM.J.  670(A,F.C.M.R.  \9S\).  See  also  United  Stales  v.Zammit. 
14  M.J.  554  (N.M.C.M.R.  1982). 

(11)  Findings  cf  more  than  one  absence  under  one  specification.  This  subsection  is  based  on  United  States  v.  Francis.  15  M.J.  424 
(C.M.A.  1983). 

(e)  Maximum  punishment.  The  increased  maximum  punishment  for  unauthorized  absence  for  more  than  30  days  terminated  by  apprehension 
has  been  added  to  parallel  the  effect  of  termination  of  desertion  by  apprehension  and  to  encourage  absent  servicemembers  to  voluntarily  return .  A 
bad-conduct  discharge  was  added  to  the  permissible  maximum  punishment  for  unauthorized  absence  with  intent  to  avoid  maneuvers  or  field  duty, 
because  with  sensitive,  high  value  equipment  used  in  exercises  currently,  the  effect  of  such  absence  is  more  costly  and.  because  of  limited 
availabie  training  time,  seriously  disrupts  training  and  combat  readiness. 

11.  Arllol*  87— MIsaIng  movanwm 

c.£jq>iiiniition.(l)M<nvmenr.Thissubpatagraphisbasedonparagraph  l66ofMCM.  1969  (Rev.):  United  States  v.  fCimply,  I7C.M.R.469 
(N.B.R.  1954). 
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(2)  Mode  cf  movement.  This  subparagraph  is  based  on  United  States  v.  Graham.  I6M.J.  460  (CM.  A.  1983);  United  States  v.  John.son. 
3  U.S.C.M.A.  174,  11  C.M.R.  174(1953);  United  States  r.  Burke.  6C.M.R.  588  (A.B.R.  1952);  United  States  v.  Jackson.  5  C.M.R.  429 
(A.B.R.  1952).  See  also  United  States  v  Graham.  12  M.J.  1026  (A. C.M.R  ).  pet  granted.  14  M.J.  223  (1982). 

(3)  Design.  This  subparagraph  is  based  on  United  States  v.  Clifton.  5  C.M.R.  342  (N.B.R.  1952). 

(4)  Neglect.  This  subparagraph  is  taken  from  paragraph  166  of  MCM.  1969  (Rev  ). 

(5)  Actual  knowledge.  This  subparagraph  is  based  on  United  States  v.  Chandler.  23  U.S.C.M.A.  193. 48  C.M.R.  945  ( 1974).  United 
Slates  V.  Thompson.  2  U.S.C.M.A.  460,  9  C.M.R.  90  (1953),  and  in  part  on  paragraph  166  of  MCM,  1969  (Rev  ).  This  paragraph  rejects  the 
language  of  paragraph  166  of  MCM,  1969  (Rev.),  which  had  provided  for  ''constructive  knowledge."  and  adopts  the  "actual  knowledge" 
requirement  set  forth  in  Chandler. 

(6)  Proof  of  absence.  This  subparagraph  is  taken  from  paragraph  166  of  MCM.  1969  (Rev.). 

e.  Maximum  punishment.  The  maximum  punishment  for  missing  movement  was  increased  to  make  these  punishments  more  equivalent  to 
aggravated  offenses  of  unauthorized  absence  and  violations  of  orders.  The  major  reliance  of  the  armed  forces  on  rapid  deployment  and  expeditious 
movement  of  personnel  and  equipment  to  deter  or  prevent  the  escalation  of  hostilities  dictates  that  these  offenses  be  viewed  more  seriously. 

12.  Articl*  88— Contempt  toward  officlala 

c.  Explanation.  This  paragraph  is  taken  from  paragraph  167  of  MCM.  1969  (Rev.),  For  a  discussion  of  the  history  of  Article  88.  see  United 
Slates  V.  Howe.  17  U.S.C.M.A.  165,  37  C.M.R.  429  (1967). 

e.  Maximum  punishment.  This  limitation  is  new  and  is  based  on  the  authority  given  the  President  in  Article  56.  Paragraph  1 27c  of  MCM . 
1969  (Rev.)  does  not  mention  Article  88.  The  maximum  punishment  is  based  on  the  maximum  punishment  for  Article  of  War  62.  which  was 
analogous  to  Article  88,  as  prescribed  in  paragraph  lllc  of  MCM  (Army),  1949  and  MCM  (AF).  1949. 

13.  Ardcte  89— OterMpoct  toward  a  auparlor  commiaalonad  officer 

c.  Explanation.  This  paragraph  is  taken  from  Article  1(5);  paragraph  168  of  MCM.  1969  (Rev  );  United  States  v.  Richardson.  7  M.J.  320 
(C.M.A.  1979);  United  States  v.  Ferencti.  lOU.S.C.M.A.  3. 27  C.M.R.  77  (1958);  United  States  v.  Sorrells.  49  C.M.R.  44  (A. C.M.R.  1974); 
United  Slates  v.  Cheeks.  43  C.M.R.  1013  (A.F.C.M.R.  1971);  United  States  v.  Montgomery.  1 1  C.M.R.  308  (A.B.R.  1953). 

e.  Maximum  punishment.  The  maximum  punishment  was  increased  from  confinement  for  6  months  to  confinement  for  1  year  to  more 
accurately  reflect  the  serious  nature  of  the  offense  and  to  distinguish  it  from  disrespect  toward  warrant  officers  under  Article  91 .  See  paragraph 
15c. 

14.  Articte  99— AaaauKIng  or  willfully  disobaying  auparlor  commiaalonad  officar 

c.  Explanation.  (1)  Striking  or  assaulting  superior  commissioned  officer.  This  subparagraph  is  based  on  paragraph  169a  of  MCM.  1969 
(Rev.)  and  other  authorities  as  noted  below. 

(a)  Definitions.  "Strikes"  is  clarifled  to  include  any  intentional  offensive  touching.  Other  batteries,  such  as  by  culpable 
negligence,  are  included  in  "offers  violence."  As  to  "superior  commissioned  officer."  see  Analysis,  paragraph  13. 

(i)  Defenses.  This  subparagraph  modifies  the  former  discussion  of  self-defense  since  technically,  because  unlawfulness  is  not  an 
element  expressly,  the  officer  must  be  acting  illegally  or  otherwise  outside  the  role  of  an  officer  before  self-defense  may  be  in  issue.  See  United 
States  V.  Struckman.  20  U.S.C.M.A.  493.  43  C.M.R.  333  (1971). 

(2)  Disobeying  superior  commissioned  officer.  This  subparagraph  is  based  on  paragraph  1696  of  MCM,  1969  (Rev.)  and  other 
■ithorities  as  noted  below. 

(a)  Lawfulness  of  the  order. 

(i)  Inference  cf  lawfulness.  See  United  States  v.  Keenan.  18  U.S.C.M.A.  108,  39  C.M.R.  108  ( 1%9);  United  States  v. 
Schidn,  18  U.S.C.M.A.  133,  39  C.M.R.  133  (l%9);  United  States  v.  Kinder.  14  C  M  R.  742  (A.B  R.  1954) 

(ii)  Authority  of  issuing  officer.  See  United  Slates  v.  Marsh.  3  U.S.C  M.A.  48.  1 1  C.M.R.  48  (1953). 

(iii)  Relationship  to  military  duty.  See  United  States  V.  Martin.  1  U.S.C.M.A.  674,  5  C.M.R.  102  (1952);  t/m'/ed  Stores  v. 
Wilson,  12  U.S.C.M.A.  165,  30  C.M.R.  165  (1961)  (restriction  on  drinking);  United  States  v.  Nation.  9  U.S.C.M.A.  724,  26  C.M.R.  504 
(1958)  (overseas  marriage);  United  Stales  v.  Lenox.  21  U.S.C.M.A.  314, 45  C.M.R.  88  (1972);  United  States  v.  Stewart.  20  U.S.C.M.A.  272. 
43C.M.R.  1 12  (1971);  United  Stales  v.  Wilson,  19U.S,C.M.A.  100,41C.MR  100  (1969);  United  States  i.  A)ovd,  18  U.S.C  M.A.  483,  40 
C.M.R.  195  (1969)  (all  dealing  with  matters  that  do  not  excuse  the  disobedience  of  an  order). 

(iv)  Relationship  to  statutory  or  constitutional  rights.  This  subparagraph  is  based  on  Article  31 ;  United  States  v.  McCoy.  12 
U.S.C.M.A.  68,  30  C.M.R.  68  (I960);  United  States  v,  Aycock.  15  U  S  C  M  A  158.  35  C  M  R.  1.30  (1964). 

(b)  Personal  nature  of  the  order.  See  United  States  v.  Wartsbaugh.  21  U.S.C.M.A.  535.  45  C.M.R.  .309  (1972). 

(d)  Specificity  of  the  order.  See  United  Stales  v.  Bratcher.  18  U.S.C.M.A.  125.  38  C.M.R.  125  (1969). 
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(e)  Knowledge.  See  United  States  v.  Pettigrew.  19  U.S.C.M.A.  191.  41  C.M.R.  191  (1970);  United  States  v.  Oisten,  13 
y-  U.S.C.M.A.  656,  33  C.M.R.  188  (1963). 

(g)  Time  for  compliance .  See  United  States  v.  Stout,  1  U.S.C.M.A.  639.  5  C.M.R  67  (1952);  United  States  v.  Squire,  47  C.M.R. 
214  (N.C.M.R.  1973);  United  States  v.  Clowser.  16  C.M.R.  543  (A.F.B.R.  1954). 

IS.  ArticI*  91— Inaubordlrats  conduct  toward  warrant  offlcar,  noncommisslonad  ofHcar,  or  petty  ofScer 

c.  Explanation.  (1) /n  grnrra/.  This  subparagraph  is  based  on  paragraph  170ofMCM.  1%9  (Rev.)  and  paragraph  170ofMCM.  1951;a 
review  of  the  legislative  history  of  Article  91;  United  States  v.  Ransome.  I  M.J.  1005  (N.C.M.R.  1976);  United  States  v.  Balsarini,  36  C.M.R. 
809  (C.G.B.R.  1965).  Riragraph  170  of  MCM.  1951  and  MCM.  1969  (Rev.)  discussed  Article  91  as  if  Congress  had  required  a  superior- 
subordinate  relationship  in  Article  9 1 .  See  Legal  and  Legislative  Basis,  Manual  for  Courts-Martial,  United  States,  1951,  at  257 .  Analysis  of 
Contents,  Manual  for  Courts-Martial,  United  States,  1969  (Revised  edition),  DA  PAM  27-2.  at  28-6.  This  was  in  error  and  all  references  thereto 
have  been  lemoved.  An  amendment  to  Article  91  was  suggested  by  The  Judge  Advocate  General  of  the  Army  (see  Hearings  on  S. 857  and H.R. 
d(J80  Before  a  Subcommittee  of  the  Senate  Armed  Services  Committee,  81st  Cong..  IstSess.  274  (1949))  to  conform  Article  91  to  Articles  89  and 
90,  which  explicitly  require  superiority,  and  was  later  offered,  but  it  was  not  acted  on.  See  Congressional  Floor  Debate  on  the  Uniform  Code  of 
Military  Justice  (amendment  M,  p.  170).  See  also  Hearings  Before  a  Subcommittee  cf  the  House  Armed  Services  Committee  on  H ,R.  2498,  81st 
Cong.  IstSess.  772, 814, 823(1949).  This  present  interpretation  is  consistent  with  the  unambiguous  language  of  Article  91  and  its  predecessors. 
See  Articles  of  War  65  and  1(b)  (1920);  and  paragraph  135,  MCM,  1928;  paragraph  153.  MCM  (Army).  1949  and  MCM  (AF).  1949.  See  also  Act 
of  Aug.  10,  1956,  Pub  L.  No.  84-1028,  §  49(e),  70A  Stat.  640  (catchlines  in  U.C.M.J.  not  relevant  to  congressional  intent). 

The  remaining  subparagraphs  ate  all  taken  from  paragraph  170  of  MCM.  1969  (Rev.)  and  the  discussion  paragraphs  of  other  articles. 

e.  Maximum  punishment.  Subparagraphs  (2)  and  (7)  are  based  on  the  aggravating  circumstance  that  the  victim  is  also  superior  to  the  accused. 
When  this  factor  exists  in  a  given  case,  the  superiority  of  the  victim  must  be  alleged  in  the  specification.  The  penalties  for  disobedience  of 
noncoiiunissioned  and  petty  officers  and  for  assault  on  and  disrespect  toward  superior  noncommissioned  and  petty  officers  were  increased.  In  the 
case  of  the  latter  two  offenses,  this  is  done  in  part  to  distinguish  assault  on  or  disrespect  toward  a  superior  noncommissioned  or  petty  officer  from 
other  assaults  or  disrespectful  behavior,  in  light  of  the  expansive  coverage  of  the  article.  Moreover,  increasing  responsibility  for  training,  complex 
and  expensive  equipment,  and  leadership  in  combat  is  placed  on  noncommissioned  and  petty  officers  in  today's  armed  forces.  The  law  should 
reinforce  the  respect  and  obedience  which  is  due  them  with  meaningful  sanctions.  The  maximum  punishment  for  disrespect  toward  warrant 
officers  was  adjusted  to  conform  to  these  changes. 

18.  ArHela  92— fAHura  to  oboy  ordor  or  rogulallon 

c.  Explanation.  This  paragraph  is  taken  from  paragraph  (71  of  MCM,  1969  (Rev. ).  The  requirement  that  actual  knowledge  be  an  element  of 
an  Article  92(3)  offense  is  based  on  United  States  v.  Curtin,  9  U.S.C.M.A.  427,  26  C.M.R.  207  (1958). 

As  to  publication  under  subparagraph  c(l)(a),  see  United  States  v.  Tolkach,  14  M.J.  239  (C.M.A.  1982). 

Subparagraph  (t)(e)  Erforceability  is  new.  This  subparagraph  is  based  on  United  States  v.  Nardelt,  21  U.S.C.M.A.  327,  45  C.M.R.  101 
(1972);  United  States  V,  Hogsett,  8  U.S.C.M.A.  681, 25  C.M.R.  185(1958).  The  general  order  or  regulation  violated  must,  when  examined  as  a 
whole,  demonstrate  that  it  is  intended  to  regulate  the  conduct  of  individual  servicemembers,  and  the  direct  application  of  sanctions  for  violations 
of  the  regulation  must  be  self-evident.  United  States  v.  Nardell,  supra  at  329, 45  C.M.R.  at  103.  See  United  States  v.  Wheeler,  22  U.S.C.M.A. 
149, 46C.M.R. ,  149,(1973);  United  States  v.  Scott,  22  U.S.C.M.A.  25, 46C.M.R.  24  (1972);  United  States  v.  Woodrum,  20  U.S.C.M.A.  529. 
43  C.M.R.  369  (1971);  United  States  v.  Brooks,  20  U.S.C.M.A.  42. 42  C.M.R.  220(1970);  United  States  v.  Baker,  18  U.S.C.M.A.  504,  40 
C.M.R.  216 ( 1969); f/fiitedStatesv.  Tassos.  18 U.S.C.M.A.  12.39C.M.R.  \2(\9(»),UnitedStatesv.  Farley,  1 1  U.S.C.M.A.  730, 29C.M.R. 
546  (I960);  DiChiara,  Article  92:  Judicial  Guidelines  for  Identifying  Punitive  Orders  and  Regulations,  17  A.F.L.  Rev.  Summer  1975  at  61. 

e.  Maximum  punishment.  The  maximum  punishment  for  willful  dereliction  of  duty  was  increased  from  3  months  to  6  months  confinement 
and  to  include  a  bad-conduct  discharge  because  such  offenses  involve  a  flaunting  of  authority  and  are  more  closely  analogous  to  disobedience 
offenses. 

17.  Articto  93— CnMtty  and  mattraatmant 

c.  Explanation.  This  paragraph  is  based  on  paragraph  172  of  MCM,  \969  (Rev,),  United  States  v.  Dickey,  20  C.M.R.  486  (A. B.R.  1956). 
The  phrase  "subject  to  the  Code  or  not"  was  added  to  reflect  the  fact  that  the  victim  could  be  someone  other  than  a  member  of  the  military.  The 
example  of  sexual  harassment  was  added  because  some  forms  of  such  conduct  are  nonphysical  maltreatment. 

18.  AiUcl*  94— Mutiny  and  aaditlon 
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c.  Explanation,  This  paragraph  is  taken  from  paragraph  173  of  MCM,  1969  (Rev.).  Subparagraph  (I)  is  also  based  on  United  States  v. 
Wsolbrighi,  12  U.S.C.M.A.  450, 31  C.M.R.  36  (1961);  United  States  v.  Duggan,  4  U.S.C.M.A.  396, 15  C.M.R.  396(1954).  The  reference  in 
paragraph  173  of  MCM,  1969  (Rev.)  to  charging  failure  to  report  an  impending  mutiny  or  sedition  under  Article  134  has  been  deleted  in 
subparagraph  (4).  This  is  because  such  an  offense  was  not  listed  in  the  Table  of  Maximum  Punishments  or  elsewhere  under  Article  134  in  that 
Manual.  Article  of  War  67  includedthisoffense.but  Article  94  excludes  it.  The  drafters  of  paragraph  173  of  MCM,  1951  noted  the  change.  To  fill 
the  gap  they  referred  to  Article  134.  Instead,  they  should  have  referred  to  Article  92(3)  because  dereliction  is  the  gravamen  of  the  offense. 
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19.  Artlcls  95— Resistance,  breach  of  arrest,  and  escape 

b.  Elements.  The  elements  listed  for  breaking  arrest  and  escape  from  custody  or  confinement  have  been  modified  Paragraphs  174/).  < .  andd 
of  MCM,  l%9(Rev.).  provided  that  the  accused  be  "duly"  placed  in  arrest,  custody,  or  confinement.  "Duly"  was  deleted  from  the  elements  of 
these  offenses.  Instead,  the  elements  specify  that  the  restraint  be  imposed  by  one  with  authority  to  impose  it .  This  was  done  to  clarify  the  meaning 
of  the  word  "duly"  and  the  burden  of  going  forward  on  the  issues  of  authority  to  order  restraint  and  the  legal  basis  for  the  decision  to  order 
restraint. 

"Duly"  means  “In  due  or  proper  form  or  manner;  according  to  legal  requirements."  Black's  Law  Dictionary  450  t.Sth  ed.  1979).  See  also 
V nited Stales  V.  Carson,  15  U.S.C.M  .A.  407,  35C.M.R.  379(I%5|.  Thus  the  term  includes  a  requirement  that  restraint  be  imposed  by  one  w  ith 
authority  to  do  so,  and  a  requirement  that  such  authority  be  exercised  lawfully.  Until  1969.  the  Manual  also  provided  that  arrest,  confinement,  or 
custody  which  is  "officially  imposed  is  presumed  to  be  legal."  Paragraph  174  of  MCM.  1951 .  See  also  paragraph  157  of  MCM  (Army).  1949; 
MCM(AF),  1949;  paragraph  139  of  MCM,  1928.  Inpracticaleffect.  therefore,  the  prosecution  had  only  to  present  evidence  of  the  authority  of  the 
official  imposing  restraint  to  meet  its  burden  of  proof,  unless  the  presumption  of  legality  was  rebutted  by  some  evidence.  See  L’nited  Slates  i 
Delgado.  12  C.M  651  (C.G.B.R.  1953).  Cf.  United  Slates  v.  Clansey.  7  U.S.C.M.A.  2.30.  22  C.M.R.  20  1 1956);  United  Slates  i.  Gras.  6 
U.S.C.M.A.  615,  20  C.M.R.  331  (1956). 

The  drafters  of  MCM,  1969  (Rev.),  deleted  the  presumption  of  legality.  In  their  view  the  holding  in  United  Stales  v.  Carson,  supra,  that  this  is 
a  question  of  law  to  be  decided  by  the  military  judge  made  such  a  presumption  meaningless.  Analysis  of  Contents,  Manual  for  Courts-Martial. 
United  States,  1969  (Revised  edition),  DA  PAM  27-2.  at  28-8.  The  drafters  considered  deleting  "duly"  as  an  element  but  did  not  because  the 
prosecution  must  show  that  restraint  was  "duly"  imposed.  Id.  The  result  left  the  implication  that  the  prosecution  must  produce  evidence  of  both 
the  authority  of  the  person  imposing  or  ordering  restraint,  and  the  legality  of  that  official's  decision  in  every  case,  whether  or  not  the  latter  is 
contested.  Given  the  dual  meaning  of  the  word  "duly"  and  the  reason  for  deleting  the  presumption  of  legality,  it  is  unclear  whether  the  drafters 
intended  this  result.  Cf  United  States  v.  Stinson.  43  C.M.R.  595  (A. C.M.R.  1970). 

“Duly"  is  replaced  with  the  requirement  that  the  person  ordering  restraint  be  proved  to  have  authority  to  do  so.  This  clarifies  that  proof  of 
arrest,  custody,  or  confinement  ordered  by  a  person  with  authority  to  do  so  is  sufficient  without  proof  of  the  underlying  basis  for  the  restraint  (eg., 
probable  cause,  legally  sufficient  nonjudicial  punishment,  risk  of  flight),  unless  the  latter  is  put  in  issue  by  the  defense.  This  (.•,  consistent  with 
Article  95  which  on  its  face  does  not  require  the  restraint  to  be  lawful  (compare  Article  95  with  Articles  90-92  which  prohibit  violations  of  “lawful 
orders" — which  orders  are  presumed  lawful  in  the  absence  ofevidence  to  the  contrary.  United  States  v.  Smith,  21  U.S.C.M.A.  231. 45  C.M.R.  5 
(1972)).  This  construction  is  also  supported  by  judicial  decisions.  See  United  States  v.  Wilson.  6  M.J.  214  (C  M.  A.  1979);  United  Slates  v. 
Clansey.  supra;  United  States  v.  Yerger,  1  U.S.C.M.A.  288. 3  C.M.R.  22(1952);  United  Stales  v.  Delgado,  supra.  Cf  United  Stales  v,  Mackie, 
16  U.S.C.M.A.  14,  36  C.M.R.  170  (1966);  United  Slates  v.  Cray,  supra.  But  see  United  Stales  Rozier,  I  M.J.  469  (C  M. A.  1976).  This 
construction  also  avoids  unnecessary  litigation  of  a  collateral  issue  and  eliminates  the  necessity  for  the  introduction  of  uncharged  misconduct, 
except  when  the  door  is  opened  by  the  defense.  Cf  United  States  v.  Yerger,  supra:  United  States  r.  Mackie.  supra. 

c.  Explanation  (I)  Resisting  apprehension. 

(a)  Apprehension.  This  subparagraph  is  taken  trom  Article  7. 

(b)  Authority  to  apprehend.  See  Analysis,  R.C.M.  302(b).  The  last  two  sentences  are  based  on  paragraph  576  of  MCM.  1969 
(Rev.);  United  States  v.  Carson,  supra. 

(c)  Nature  cf  the  resistance.  This  subparagraph  is  taken  from  paragraph  174a  of  MCM.  1969  (Rev  ). 

(d)  Mistake.  This  subparagraph  is  taken  from  paragraph  174a  of  MCM.  1969  (Rev.).  See  also  United  States  v.  Nelson,  17 
U.S.C.M.A.  620.  38  C.M.R.  418  (1968). 

(e)  Illegal  apprehension.  The  first  sentence  of  this  subparagraph  is  taken  from  paragraph  174a  of  MCM.  1969  (Rev.).  Although 
such  a  rule  is  not  without  criticism,  see  (/mred^taresv.  Cewis,  7M.J.  348  (C.M. A.  1979);  t/mted  Stores  v.  Moore,  483  F.2d  1361,  1364  (9th  Cir. 
1973),  it  has  long  been  recognized  in  military  and  civilian  courts,  yo/in  Rod £Kv.  United  States.  177  U.S.  529  (1900);  paragraph  174a  of  MCM, 
1951.  paragraph  l57of  MCM  (Army),  1949;  MCM  (AF),  1949;  paragraph  l39ofMCM.  1928;  W.  Winthiop,  Military  Law  and  Precedents 
122  (2ded.  1920  reprint).  (Before  1951  resisting  apprehension  was  not  specifically  prohibited  by  the  Articles  of  War.  Earlier  references  are  to 
breaking  arrest  or  escape  from  confinement.) 

The  second  sentence  has  been  added  to  make  clear  that  the  issue  of  legality  of  an  apprehension  (eg.,  whether  based  on  probable  cause  or 
otherwise  in  accordance  with  requirements  for  legal  sufficiency;  see  R.C.M.  302(e))  is  not  in  issue  until  raised  by  the  defense.  United  States  v. 
Wilson,  and  United  Stales  v.  Clansey,  both  supra.  Cf  United  States  v.  Smith.  21  U.S.C.M.A.  231. 45  C.M.R.  5  (1972).  See  also  Analysis, 
paragraph  19b.  The  presumption  is  a  burden  assigning  device;  it  has  no  evidentiary  weight  once  the  issue  is  raised.  Because  the  issue  of  legality  is 
not  an  element,  and  because  the  prosecution  bears  the  burden  of  establishing  legality  when  the  issue  is  raised,  the  problems  of  Mullanev  v.  Wilbur, 
421  U.S.  684  (1975)  and  TUrrter  v.  United  States.  396  U.S.  398  (1970)  are  not  encountered.  Cf  Patterson  v.  New  York.  432  U  .S.  197  (1977). 

The  third  sentence  is  based  on  United  Slates  v.  Carson,  supra. 

(2)  Breaking  arrest. 

(a)  Arrest.  This  subparagraph  has  been  added  for  clarity. 

(b)  Authority  to  order  arrest.  See  Analysis,  R.C.M.  304(b);  R.C.M  1 101;  and  paragraph  2.  FVt  V. 

(c)  Nature  cf  restraint  imposed  by  arrest.  This  subparagraph  is  based  on  paragraph  1 746  of  MCM ,  1 969  ( Rev. ).  See  also  Analysis . 
paragraph  19b. 
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(d)  Breaking.  This  subparagraph  is  based  on  paragraph  174b  of  MCM,  1969  (Rev.). 

ie)  Illegal  arrest.  The  first  sentence  in  this  subparagraph  is  based  on  paragraph  174b  of  MCM.  1969  (Rev  ).  The  second  sentence 
has  been  added  to  clarify  that  legality  of  an  arrest  (e.g. .  whether  based  on  probable  cause  or  based  on  legally  sufficient  nonjudicial  punishment  or 
court-inartial  sentence)  is  not  in  issue  until  raised  by  the  defense.  See  Analysis,  paragraphs  19b  and  I9c(  I  )(e).  The  third  sentence  is  based  on 
United  States  v.  Carson,  supra. 

(3)  Escape  from  custody. 

(a)  Custody.  This  subparagraph  is  taken  from  paragraph  I  l4d  of  MCM ,  1 969  ( Rev, ).  As  to  the  distinction  between  escape  from 
custody  and  escape  from  confinement,  see  United  States  v.  Elisey.  I6U.S.C.M.A.  45S,  37  C.M.R.  75  (1966).  But  see  United  States  v,  Felty,  12 
M.J.  438  (C.M.A.  1982). 

(b)  Authority  to  apprehend.  .See  Analysis,  paragraph  I9c(l)(b). 

(c)  Escape.  This  cross-reference  is  based  on  paragraph  Hdc  of  MCM.  1969  (Rev  ). 

Id)  Illegal  custody.  The  first  sentence  in  this  subparagraph  is  based  on  paragraph  174b  of  MCM,  l%9(Rev,),  The  second  sentence 
has  been  added  to  clarify  that  legality  of  custody  (e.g.,  whether  based  on  probable  cause)  is  not  in  issue  until  raised  by  the  defense.  5ee  Analysis, 
paragraphs  19b  and  19c(l)(e).  The  third  sentence  is  based  on  United  States  v.  Carson,  supra. 

(4)  Escape  from  confinement. 

(a)  Confinement.  See  Article  9(a),  See  also  Analysis.  R.C.M.  305;  R.C.M.  1101;  and  paragraph  5c.  ftrt  V. 

(b)  Authority  to  order  confinement.  See  Analysis.  R.C.M.  304(b);  R.C.M.  1 101;  and  paragraph  2.  ftrt  V. 

Ic)  Escape.  This  subparagraph  is  based  on  paragraph  I74f  ofMCM.  1969  (Rev.).  See  also  United  States  v.  Maslanich,  13  M.J.  61 1 
(A.F.C.M.R.  1982). 

(d)  Status  when  temporarily  outside  confinement  facility.  This  subparagraph  is  based  on  United  States  v.  Silk,  37  C.M.R.  523 
(A.B.R.  1966);  United  States  v.  Sines.  34  C.M.R.  716  (N  B.R.  1964). 

(e)  Legality  cf  confinement.  This  subparagraph  is  based  on  174b  of  MCM.  1%9  (Rev).  The  second  sentence  has  been  added  to 
clarify  (hat  legality  of  confinement  (e.g. .  whether  based  on  probable  cause  or  otherwise  in  accordance  with  requirements  for  legal  sufficiency)  is 
not  in  issue  until  raised  by  the  defense.  See  Analysis,  paragraphs  19b  and  I9c(  I  Ke).  The  third  sentence  is  based  on  United  States  v.  Carson,  supra. 

20.  Artiehi  96— IMMuilng  prisoiwr  without  propor  authority 

c.  Explanation.  This  paragraph  is  based  on  paragraph  175  ofMCM,  1969  (Rev.)-,  United  Slates  v.Johnpier,  12  LT.S.C.M.A.  90, 30  C.M.R. 
90  (1961).  Subparagraphs  (l)(c)  and  (d)  have  been  modified  to  conform  to  roles  elsewhere  in  this  Manual  and  restated  for  clarity. 

21.  ArUcIo  97— Unlawful  datantion 

c.  Ejip/nnorion.  This  paragraph  is  based  on  paragraph  176ofMCM,  l9(^IRe\.y.  United  States  v.  Johnson.  3M.J.  361  (C.M.A.  1977).The 
explanation  of  the  scope  of  Article  97  is  new  and  results  from  Johnson  and  the  legislative  history  of  Article  97  cited  therein.  Id.  at  363  n.6. 

22.  Articia  98— Moncompilanca  with  procadural  rulaa 

c.  Explanation.  This  paragraph  is  taken  from  paragraph  177  of  MCM.  1969  (Rev). 

e.  Maximum  punishment.  The  maximum  punishment  for  intentional  failure  to  enforce  or  comply  with  provisions  of  the  code  has  been 
increased  from  that  specified  in  paragraph  127c  ofMCM.  l969(Rev.)tomoreaccurately  reflect  the  seriousness  of  this  offense.  See  generally  18 
U.S.C.  }  1505,  the  second  paragraph  of  which  prohibits  acts  analogous  to  those  prohibited  in  Article  98(2). 

23.  AiUcIa  99— Mlabahavlor  bafora  tha  anamy 

c.  Explanation.  This  paragraph  is  based  on  paragraphs  178  and  183a  ofMCM,  1969  (Rev.);  United  States  v.Sperland,  1  II.S.C.M.A.661,5 
C.M.R.  89(1952)  (discussion  of  "before  or  in  the  presence  of  the  enemy’’);  United  States  v.  Parker,  3  U.S. C.M.A.  541.  13  C.M.R.  97  (1953) 
(discussion  of  "rorming  away’’);  United  States  v,  Monday.  36  C.M.R.  7|  |  (A.B.R.  1966),  pet.  denied.  16  U.S. C.M.A.  659,  37  C.M.R.  471 
(1966)  (discussion  of  “the  enemy")  (see  also  United  States  v.  Anderson.  17  U.S.C. M. A.  588,  38  C.M.R.  386  (1968));  United  States  v. 
Yarborough.  1  U.S.C.M.A.  678,  5  C.M.R.  106  (1952)  (discussion  of  “fear");  (/nited  States  v.  Rres/ev,  18  U.S.C.M.A.  474,40C.M.R.  186 
(1969);  United  States  V.  King.  5  U.S.C.M.A.  3, 17  C.M.R.  3  (1954)  (discussion  of  illness  as  a  defense  to  a  charge  of  cowardice);  United  States  v. 
Terry,  36C.M.R.  756  (N.  B.R.  l%5),q^  d,  16  U.S.C.M.A.  192. 36C.M.R.  348  (1966)  (discussion  of  "false  alarm");  United  States  v.  Payne,  40 
C.M.R.  516  (A.B.R.  1969),  pet.  denied.  18  U.S.C.M.A.  636,  40  C.M.R.  327  (1%9)  (discussion  of  failure  to  do  utmost). 

24.  Articia  100— Subordinala  compalllng  aurrandar 

c.  Explanation.  This  paragraph  is  taken  from  paragraph  179  of  MCM,  1969  (Rev). 

28.  ArtMa  101— Impropar  uaa  of  counlaralgn 

c.  Explanation.  This  paragraph  is  based  on  paragraph  180  of  MCM.  1969  (Rev). 
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26.  Aiticl*  102— Forcing  •  aotaguard 

c.  Explanation.  This  paragraph  is  taken  from  paragraph  181  of  MCM.  1^69  (Rev  )  Note  that  a  "time  of  war"  neeJ  not  exist  lor  the 
commission  of  this  offense.  See  Hearings  on  H .  R.  2498  Before  a  Subcomm  <f  the  House  Comm  on  Armed  Service.''.  81  st  Cong  .  1  si  Sess  1224 
(1949).  See  also  United  States  v.  Anderson,  17  U.S.C.M.  A.  588,  38C.M.R.  .3861 1468)  (eoneeming  a  stale  of  belligerency  short  of  formal  warl. 

27.  Articio  103— Captured  or  abandoned  property 

c.  Explanation.  This  paragraph  is  taken  from  paragraph  182  of  MCM.  1964  iRev.l. 

e.  Maximum  punishment.  The  maximum  punishments  based  on  value  have  been  revised .  Instead  of  three  leve  Is  ( S5()  or  less ,  S.SO  to  S I  (K).  and 
over  $100),  only  two  are  used.  This  is  simpler  and  conforms  more  closely  to  the  division  between  felony  and  misdemeanor  penalties  contingent  on 
value  in  property  offenses  in  civilian  jurisdictions. 

28.  Article  104 — Aiding  the  enemy 

c.  Explanation.  This  paragraph  is  based  on  paragraph  183  of  MCM.  1969  (Rev  ).  See  also  United  States  i  .  Olson,  7  U.S  C  M  A.  460,  22 
C.M.R.  250(1957);  United  States  v.  Batchelor.  7  U.S.C.M.  A.  354.  22C.M.R.  144(1956),  United  States  v.  Dieken.son.  hV  S.C  M.A.  438.  20 
C.M.R.  154  (1955). 

29.  Article  105— MIeconduct  ae  a  priaoner 

c.  Explanation.  This  paragraph  is  based  on  paragraph  1 84  of  MCM,  l969(Rev.).  See  a/so  United  States  v.  Batchelor.  7  US. CM.  A.  354,  22 
C.M.R.  144  (1956);  United  Slates  v.  Dickenson.  7  U.S.C.M.  A.  438.  20  C.M.R.  154  (1955). 

30.  Article  106— Splee 

c.  Explanation .  This  paragraph  is  taken  from  paragraph  1 85  of  MCM,  1 969  ( Rev. ).  See  generally  W.  Winthrop.  Military  Lav,  and  Precedents 
16E-n\  (2d  ed.  1920  reprint).  Subparagraphs  (4)  and  (6)(b)  are  also  based  on  Annex  to  Hague  Convention  No.  IV,  Respecting  the  law  and 
customs  of  war  on  land.  Oct.  18,  1907,  Arts.  XXIX  and  XXXI.  36  Stat,  2303.  T.S  No.  539.  at  33. 

31.  Articie  107— Fiilee  official  etatemente 

c.  Explanation.  (\)  Official  documents  and  statements .  This  subparagraph  is  based  on  paragraph  1 86  of  MCM.  1969  (Rev. );  United  States ). 
Cummings.  3  M.J.  246(C.M.A.  1977).  See  also  United  States  v.  Collier.  23  U.S.C.M.  A.  173. 48  C.M.R.  789(1974)  regarding  voluntary  false 
statement  to  military  police). 

(2)  Status  of  victim.  The  first  sentence  of  this  subparagraph  is  based  on  {/n/redSw/erv.  Cummings,  supra.  The  second  sentence  is  based 
on  United  Slates  v.  Ragins,  11  M.J.  42  (C.M.A.  1981). 

(3)  Inteia  to  deceive.  This  subparagraph  is  based  on  paragraph  186  of  MCM.  I%9  (Rev.);  United  States  v.  Hutchins.  5  U.S.C..M.A. 
422,  18  C.M.R.  46  (1955). 

(4)  Material  gain.  This  subparagraph  is  based  on  paragraph  186  of  MCM.  1969  (Rev.). 

(5 )  Krunvledge  that  the  document  or  statement  was  false.  This  subparagraph  is  based  on  the  language  of  Artie  le  1 07  and  on  United  States 
v.Acosla,  19U.S. C.M.A.  341,41  C.M.R,  341  (1970),  and  clarifies — as  paragraph  l86ofMCM,  1969  (Rev),  did  not — that  actual  knowledge  of 
thefalsity  is  necessary.  See  also  t/m'ted Stores  v.DeWayne,  7  M.J.  755(A-C.M.R.  1979):.  United  States  v.  Wright.  34  C.M.R.  5 18  (A. B.R.  1963); 
United  States  v.  Hughes,  19  C.M.R.  631  (A.EB.R.  1955). 

(6)  Statements  made  during  an  interrogation.  This  subparagraph  is  based  on  paragraph  186  of  MCM,  1969  (Rev.);  United  States  v. 
Davenport.  9  M.J.  364  (C.M.A.  1980);  United  States  v.  Washington.  9  U.S.C.M,  A.  131, 25  C.M.R.  393  (1958);  United  States  v.  Aronson.  8 
U.S.C.M.A.  525,  25  C.M.R.  29  (1957). 

d.  Maximum  punishment.  The  maximum  penalty  for  all  offenses  under  Article  107  has  been  increased  to  include  confinement  for  5  years  to 
correspond  to  I8U.S.C.  S  1001,  the  Federal  civilian  counterpart  of  Article  W1  .See  United  States  v.De  Angelo,  15  U.S.C.M.A.  423, 35  C.M.R. 
395  (1965). 

32.  Artlel*  106— Military  property  of  the  UnHad  State*— aata,  lots,  damage,  destruction,  or  wrongful  disposition 

c.  Explanation.  This  paragraph  is  based  on  paragraph  187  of  MCM.  1969  (Rev.).  See  also  United  States  v.  Bernacki.  13  U.S.C.M.A.  641 . 
33C.M,R.  173  (1963);  United  States  v.  Harvey,  6M.J.  545  (N.C.M.R.  1978);  United  Slates  v.  Geisler.  37  C.M.R.  530  (A. B.R.  1966).  The  last 
sentence  in  subparagraph  (cXI)  is  based  on  United  States  v,  Schelin.  15  M.J.  218  (C.M.A.  1983). 

d.  Lesser  included  offense.  See  United  States  v.  Mitner,  49  C.M.R.  26  (A. C.M.R.  1974), 

e.  Maximum  punishment.  The  maximum  punishments  have  been  revised,  instead  of  three  levels  ($50  or  less,  $50  to  $100.  and  over  $1(X)) 
only  two  are  used.  This  is  simpler  and  conforms  more  closely  to  the  division  between  felony  and  misdemeanor  penalties  contingent  on  value  in 
property  offenses  in  civilian  jurisdictions.  The  punishments  are  based  on  18  U.S.C.  §  1361 .  The  maximum  punishment  for  selling  or  wrongfully 
disposing  of  a  firearm  or  explosive  and  for  willfully  damaging,  destroying,  or  losing  such  property  or  suffering  it  to  be  lost,  damaged,  destroyed, 
sold,  or  wrongfully  disposed  of  includes  10  years  confinement  regardless  of  the  value  of  the  item.  The  harm  to  the  military  in  such  cases  is  not 
simply  the  intrinsic  value  of  the  item.  Because  of  their  nature,  special  accountability  and  protective  mea.sures  are  employed  to  protect  firearms  or 
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explosives  against  loss,  damage,  destniction.  sale,  and  wrongful  disposition.  Such  property  may  be  a  target  of  theft  or  other  offenses  without 
regard  to  its  value.  Therefore,  to  protect  the  Government's  special  interest  in  such  property,  and  the  community  against  improper  disposition,  such 
property  is  treated  the  same  as  property  of  a  higher  value. 

33.  Articl*  109— Property  other  than  military  property  of  the  United  Statea— vimate,  apollage,  or  daatructlon 

c.  Explanation.  This  paragraph  is  based  on  paragraph  188  of  MCM.  1969  (Rev.).  See  also  United  States  v.  Bernackt.  I.?  L'.S.C  M.A.  641. 
33  C.M.R.  173  (1963). 

e.  Maxinum punishment.  The  maximum  punishments  have  been  revised.  Instead  of  three  levels  ($50  or  less.  $50  to  $100.  and  over  $100). 
only  two  ate  used.  This  is  simpler  and  conforms  more  closely  to  the  division  between  felony  and  misdemeanor  penalties  contingent  on  value  in 
property  offenses  in  civilian  jurisdictions. 

f.  Sample  specification.  See  United  Slates  v.  Collins,  I6U.S.C.M.A.  167.  36C.M  R.  323(1966).  concerning  charging  damage  to  different 
articles  belonging  to  different  owners,  which  occurred  during  a  single  transaction,  as  one  offense. 

34.  Artlel*  110— Improper  hazarding  of  veeael 

c.  Explanation.  This  paragraph  is  based  on  paragraph  189  of  MCM.  1969  (Rev  ).  See  also  United  Slates  v.  Adams.  42  C.M.R.  911 
(N.C.M.R.  WO),  pet.  denied.  20V. S.C.M.A.62S  (WO).  United  Stales  v.MacLane.  32C  MR.  732(C.G.B.R.  \962).  United  Stales  v.  Day. 
23  C.M.R.  651  (N.B.R.  1957). 

35.  Article  111 — Drunken  or  reeklese  driving 


b.  Elements.  The  aggravating  element  of  injury  is  listed  as  suggested  by  sample  specification  number  75  and  the  Table  of  Maximum 
Punishments  at  25- 1 3  and  A6- 1 3  of  MCM,  1969  (Rev. ).  The  wording  leaves  it  possible  to  plead  and  prove  that  the  accused  was  injured  as  a  result 
of  the  accused's  drunken  driving  and  so  make  available  the  higher  maximum  punishment.  This  result  recognizes  the  interest  of  society  in  the 
accused's  resulting  unavailability  or  impairment  for  duty  and  the  costs  of  medical  treatment.  Paragraph  190  [Proof,  (c)]  of  MCM.  1969  (Rev.)  used 
“victim,"  the  ambiguity  of  which  might  have  implied  that  injury  to  the  accused  would  not  aggravate  the  maximum  punishment.  Analysis  efi 
Contents,  Manual/or  Courts-Martial,  United  Slates.  1969  {Revised  Edition)  DA  PAM  27-2,  at  28-10.  does  not  suggest  that  the  drafters  intended 
such  a  result. 

c.  Explanation.  This  paragraph  is  taken  from  paragraph  190  of  MCM,  1969  (Rev  ).  See  also  United  Stales  v.  Bull.  S  U.S.C.M.A .  635.  14 
C. M.R.  53(1 954 ){dtunkeDBess)-,  United  Stales  V.  Eagleson.  3  U.S.C.M.A.  685. 14  C.M.R.  103  (1954)  (reckless);  United  States  v.  Grossman.  2 
U.S.C.M.A.  406,  9  C.M.R.  36  (1953)  (separate  offenses). 

e.  Maximum  Punishment.  The  maximum  authorized  confinement  for  drunk  driving  resulting  in  injury  was  increased  from  I  year  lo  18 
months.  This  increase  reflects  the  same  concern  for  the  seriousness  of  the  misconduct  as  that  which  has,  by  current  reports,  motivated  almost  half 
the  states  to  provide  mote  stringent  responses. 

36.  Articl*  112— Drunk  on  duty 

c.  Explanation.  This  paragraph  is  based  on  paragraph  191  of  MCM,  1969  (Rev.).  The  discussion  of  defenses  is  based  on  f/ntred  Stores  v. 
Gossett.  14  U.S.C.M.A.  305  ,  34  C.M.R.  85  (1963);  United  States  v.  Burroughs.  37  C.M.R.  775  (C.G.B.R.  1966). 

37.  ArUcIo  112a— Wrongful  uaa,  posaasslon,  ate.,  of  controllod  aubatances 

/nrroducrion.  This  paragraph  is  based  on  Article  112a(seeMilitary  Justice  Act  of  1983.  Pub.  L.  No.  98-209,  §  8.97  Stat.  1393(1983)),  and 
on  paragraphs  127  and  213,  and  Appendix  6c  of  MCM,  1969(Rev.),  as  amended  by  Exec.  Order  No.  1 2383  (Sep.  23.  1982).  I^agraphs  127  and 
213  and  Appendix  6c  of  MCM,  1969  (Rev.)  are  consistent  with  Article  1 12a.  See  S.  Rep.  No.  53.  98th  Cong.,  1st  Sess.  29  (1983). 

The  only  changes  made  by  Article  1 12a  in  the  former  Manual  paragraphs  are:  elimination  of  the  third  element  under  Article  1 34;  substimtion 
of  barbituric  acid  for  phenobarbital  and  secobarbital  (these  are  still  specifically  listed  in  subparagraph  c),  and  inclusion  of  importation  and 
exportation  of  controlled  substances.  The  definition  of  "customs  territory  of  the  United  States"  is  based  on  21  U.S.C.  §  95 1(a)(2)  and  on  general 
headno(e2lotbeDuiffSchedulesoftheUnitedStates.5ee2l  U.S.C.  §  1202.  See  afro  H.R.  Rep.  No.  91-1444, 91st  Cong.,  2d  Sess.  74(1970). 
The  maximum  punishments  for  importing  or  exporting  a  controlled  substance  are  based  generally  on  21  U.S.C.  §  960.  See  also  21  U.S.C. 
{}  951-53. 

The  definition  of  “missile  launch  facility"  has  been  added  to  clarify  that  the  term  includes  not  only  the  actual  situs  of  the  missile,  but  those 
places  directly  integral  to  the  launch  of  the  missile. 

The  following  is  an  atuUysis  of  Exec.  Order  No.  12383  (Sep.  23.  1982): 

Section  I  [now  subparagraph  e]  amends  paragraph  I27r.  Section  A  of  the  MCM,  1969  (Rev.).  This  amendment  of  the  Table  of  Maximum 
Punishments  provides  a  completely  revised  system  of  punishments  for  contraband  drug  offenses  under  Anicle  134.  The  punishments  under  21 
U.S.C.  }}  841  and  844  were  used  as  a  benchmark  for  punishments  in  this  paragraph.  Thus,  the  maximum  penalty  for  distribution  or  possession 
with  intent  to  distribute  certain  Schedule  1  substances  under  21  U.S.C.  §  841 — 15  years  imprisonment — is  the  same  as  the  highest  maximum 
punishment  under  paragraph  127c  (except  when  the  escalator  clause  is  triggered,  see  analysis  of  section  2  infra.) 

Within  the  range  under  the  1 5  year  maximum,  the  penalties  under  paragraph  1 27c  are  generally  somewhat  more  severe  than  those  under  2 1 
U.S.C.  ii  841  and  844.  This  is  because  in  the  military  any  drug  offense  is  serious  because  of  high  potential  for  adversely  affecting  readiness  and 
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mission  performance  See  generally  Schlesinger  v.  Councilman.  420  L'.S  738.  760  n  34  ( 107.3):  L'niied Sialei  i.  Trottier.  9  .M  J  337  iC  M  A 
1980),  The  availability  of  contraband  drugs,  especially  in  some  overseas  ItKations.  the  ambivalence  toward  and  even  acceptance  of  drug  usage  m 
some  segments  of  society,  especially  among  young  people,  and  the  insidious  nature  of  drug  offenses  all  require  that  deterrence  play  a  substantial 
part  in  the  effort  to  prevent  drug  abuse  by  servicemembers. 

The  following  sentence  enhancement  provisions  in  the  United  Stales  Code  were  not  adopted:  ( 1 1  the  recidivism  provisions  in  21  L'  S  C 
§§  841(b).  844(a),  and  845(b).  which  either  double  or  triple  the  otherwise  prescribed  maximum  penalty:  and  (2i  the  provision  in  21  U  S  C 
§  845(a)  which  doubles  the  maximum  penalty  for  distribution  of  a  controlled  substance  to  a  person  under  the  age  of  2 1 .  (The  latter  provision 
would  probably  apply  to  a  high  percentage  of  distribution  offenses  in  the  armed  forces,  given  the  high  proportion  of  persons  in  this  age  group  in  the 
armed  forces. )  These  special  provisions  were  not  adopted  in  favor  of  a  simpler,  more  uniform  punishment  system .  The  overall  result  is  an  absence 
of  the  higher  punishment  extremes  of  the  Federal  system,  while  some  of  the  offenses  treated  more  leniently  in  the  lower  end  of  the  scale  m  the 
Federal  system  are  subject  to  potentially  higher  punishments  in  the  military,  for  the  reasons  staled  in  the  preceding  paragraph.  There  are  no 
mandatory  minimum  sentences  for  any  drug  offense.  See  Article  56. 

The  expungement  procedure  in  21  U.S.C.  §  844(b)  and  (c)  is  unnecessary  and  inappropriate  for  military  practice  Alternatives  to 
prosecution  for  drug  offenses  already  exist.  See,  e.g..  Article  15,  The  use  of  such  alternatives  is  properly  a  command  prerogative. 

Section  2  (now  the  last  paragraph  of  subparagraph  e]  amends  paragraph  1 27c  Section  B  by  adding  an  escalator  clause  to  provide  for  certain 
special  situations,  unique  to  the  military,  in  which  drug  involvement  presents  an  even  greater  danger  than  normal.  See  37  U.S.C.  §  310 
concerning  hostile  hre  pay  zones. 

Section  3  [now  subparagraphs  b  and  c]  amends  paragraph  213.  dealing  with  certain  offenses  under  Article  134.  Paragraph  213g  replaces  the 
discussion  of  offenses  involving  some  contraband  drugs  which  was  found  in  the  last  paragraph  of  paragraph  2 1 3fr  of  MCM .  1 969  ( Rev.  l  it  was 
considered  necessary  to  treat  drug  offenses  more  extensively  in  the  Manual  for  Courts-Martial  because  of  the  significant  incidence  of  drug 
offenses  in  the  military  and  because  of  the  serious  effect  such  offenses  have  in  the  military  environment  It  was  afso  necessary  to  provide  a 
comprehensive  treatment  of  drugs,  with  a  complete  set  of  maximum  punishments,  in  order  to  eliminate  the  confusion,  disruption,  and  disparate 
treatment  of  some  drug  offenses  among  the  services  in  the  wake  of  f/mreif  Stales  V.  Courtney.  1  M  .J.  438  (C  M  .  A  1976);  United  Stales  v,  JacLstm. 
3  M.J.  101  (C.M.A.  1977);  United  States  v.  Hoesing.  5  M.J.  355  (C.M.A.  1978);  United  States  v.  Guilbault.  6  M.J.  20  (C.M.A.  I97g|;  United 
Slates  V.  Thurman,  7  M.J.  26  (C.M.A.  1979).  (1)  Controlled  substance.  The  list  of  drugs  specifically  punishable  under  Article  134  has  been 
expanded  to  cover  the  substances  which  are.  according  to  studies,  most  prevalent  in  the  military  community.  See.  e  g..  M  Burt,  etal,  Highlights 
from  the  Worldwide  Survey  of  Sonmedical  Drug  Use  and  Alcohol  Use  Among  Military  Personnel:  1980.  In  addition,  the  controlled  substances 
which  are  listed  in  Schedules  I  through  V  of  the  Comprehensive  Drug  Abuse  Prevention  and  Control  Act  of  1970  (codified  at  21  U  .S  .C,  §  801  et 
seq.)  as  amended  are  incorporated.  The  most  commonly  abused  drugs  are  listed  separately  so  that  it  will  be  unnecessary  to  refer  to  the  controlled 
substances  list,  as  modified  by  the  Attorney  General  in  the  Code  of  Federal  Regulations,  in  most  cases.  Most  commanders  and  some  legal  offices 
do  not  have  ready  access  to  such  authorities. 

(2)  Possess.  The  definition  of  possession  is  based  upon  United  States  v.  Aloyian.  16  U.S.C.M.A.  333,  36  C.M.R.  489  (1966)  and 
paragraph  4-144,  Military  Judges’  Benchbook.  DA  PAM  27-9  (May  1982).  See  also  United  States  v.  Wilson,  1  M.J.  290  (C.M.A,  1979)  and 
cases  cited  therein  concerning  the  concept  of  constructive  possession.  With  respect  to  the  inferences  described  in  this  subparagraph  and 
subparagraph  (5)  VVkongfulners,  see  United  States  v.  Alvarez,  10  U.S.C.M.A.  24. 27  CM  R  98(1958);  United  States  v.  Nabors,  10  US. CM. A, 
27,  27  C.M.R.  lOl  (1958).  It  is  important  to  bear  in  mind  the  distinction  between  inferences  and  presumptions.  See  United  States  i  Mahan.  I 
M.J.  303  (C.M.A.  1976).  See  also  United  States  v.  Baylor.  16  U.S.C.M.A.  502.  37  C  M  R  122  (1%7). 

O)  Distribute .  This  subparagraph  is  based  on  21  U.S.C.  §  802(8)  and  ( 1 1 ).  See  af.ro  E.  Devitt  andC.  Blackmar.  2  FederalJury  Practice 
and  Instructions.  §  58.03  (3d  ed.  1977). 

"Distribution"  replaces  "sale"  and  "transfer."  This  conforms  with  Federal  practice,  see  21  U.S.C.  §  841(a).  and  will  simplify  military 
practice  by  reducing  pleading,  proof,  and  associated  multiplicity  problems  in  drug  offenses  See.  e.g..  United  States  v.  Long.  7  M.J.  342  (C.M.A. 
1979);  United  States  v.  Maginley,  13  U.S.C.M.A.  445.  .32  C  M  R  445  (1963).  Evidence  of  sale  is  not  necessary  to  prove  the  offense  of 
distributing  a  controlled  substance.  See  United  States  v.  Snow.  537  F.2d  1 166  (4th  Cir.  1976).  United  .States  v.  Johnson.  481  F.2d  645  (5th  Cir. 
1973).  Thus,  the  defense  of  "agency"  ree  United  States  v.  Fruscella.  21  US. CM  A.  26. 44  CM  R.  80  ( 1971),  no  longer  applies  in  the  military. 
Cf.  United  States  v.  Snow,  supra:  United  States  v.  Pruitt.  487  F.2d  1241  (8th  Cir.  1973);  United  States  v.  John.son.  supra  ("procuring  agent" 
defense  abolished  under  21  U.S.C.  §  801  et  seq. ).  Evidence  of  sale  is  admissible,  of  course,  on  the  merits  as  "part  and  parcel"  of  the  criminal 
transaction  Isee  United  States  v.  Stokes,  12  M.J.  229  (CM.  A.  1982);  cf  United  States  >.  Johnson,  supra:  see  also  Mil  R.  Evid.  404(b)l.  or  in 
aggravation  {see  paragraph  75b<4)  of  MCM,  1969  (Rev  );  see  also  United  Slates  v.  Vickers,  13  M  J  403  (C.M.A.  1982)). 

{A)  Manufacture .  This  definition  is  taken  from  21  U.S.C.  §  802(14).  The  exception  in  21  U.S.C  §  802(  14)  is  covered  in  subparagraph 
(5). 

( 5 )  Wrongfulness .  This  subparagraph  is  based  on  the  last  paragraph  of  paragraph  2 1 36  of  MCM ,  I  %9  ( Rev  i  Cf  2 1  U  S  C  §  822(c) 
See  also  United  States  v.  West,  15  U.S.C.M.A.  3.  34  C.M.R.  449  ( 1964);  paragraphs  4-144  and  145,  Military  Judges’  Benchbook.  DA  PAM 
27-9  (May  1982).  It  is  not  intended  to  perpetuate  the  holding  in  United  States  \  Rowe.  1 1  M  J  1 1  (C  M  A  1981 ) 

(6)  Intent  to  distribute.  This  subparagraph  parallels  Federal  law  which  allows  for  increased  punishment  for  drug  offenses  w  ith  an  intent 
to  distribute.  21  U  .S.C.  S  84l(a)(  I ).  The  di.scussion  of  circumstances  from  which  an  inference  of  intent  to  distribute  mas  he  inferred  is  based  on 
numerous  Federal  cases.  See.  e  g..  United  States  v.  Gray.son.  625  F  2d  66  (5th  Cir.  1980);  United  Stales  v  Hill.  589  F  2d  1344  i8th  Uir  i,  cert 
denied,  442  U  S.  919  (1979);  United  States  v.  Ramirez-Rodriquez.  552  F.2d  883  (9th  Cir  19771;  United  .States  v  Blake.  484  F  2d  50  (8th  Cir 
1973);  cert,  denied,  417  U  S  949  ( 1974).  Cf.  United  States  v.  Mather.  465  F.2d  1035  (5lh  Cir  I,  cert  denied.  409  U  S  1085  ( |972i  Possession  of 
a  large  amount  of  drugs  may  permit  an  inference  but  does  not  create  a  presumption  of  intent  to  distribute  SeeTurnerv  United  States.  396  U  S 
398  (1970);  United  States  v.  Mahan.  I  M.J.  303  (C  M  A  1976). 
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O)  Certain  amount.  This  subparagraph  is  based  on  United  States  v.  A/rarer.  10  L'.S.C  M.  A.  24,  27  C  M  R  98  ( 1958);  United  Stales  v 
Brown.  45  C.M.R.  416  (A  C. M  R.  1972);  United  States  i.  Burns.  37  C.M.R.  942  (A.F.  B.R.  1967):  Untied  States  v.  Owens.  .76  C  M  R  909 
(A.B.R.  1966). 

Section  4  [now  subparagraph  f]  amends  Appendix  6c.  The  new  sample  specifications  are  based  on  sample  specifications  144  through  146 
found  in  appendix  6c  of  the  MCM,  1969  (Rev  ),  as  modified  to  reflect  the  new  comprehensive  drug  offense  provision. 

Section  S  provides  an  effective  date  for  the  new  amendments. 

Section  6  requires  the  Secretary  of  Defense  to  transmit  these  amendments  to  Congress, 


38.  Article  113— Misbehavior  of  sentinel  or  lookout 


c.  Explanation.  Subparagraphs  (1),  (2),  and  (3)  are  based  on  paragraph  192  of  MCM,  1969  (Rev  ).  Subparagraph  (4)  is  based  on  United 
States  V.  Seeser.  5  U.S.C.M.A.  472,  18  C.M.R.  96  (1955);  paragraph  192  of  MCM,  1969  (Rev  );  paragraph  174  of  MCM  (Army),  1949; 
paragraph  174  of  MCM  (AF),  1949.  Subparagraph  (6)  is  based  on  United  States  v.  Williams.  4  L'.S.C.M.  A.  69,  15  C.,M.R.  69  (19541;  United 
Stales  v.  Cook.  31  C.M.R.  550  (A.F.B.R.  1961).  See  also  United  States  v.  Getman,  2  M.J.  279  (A.F.C.M  R  1976). 


39.  Article  114— Dueling 

c.  Explanation.  This  paragraph  is  based  on  paragraph  193  of  MCM.  1969  (Rev  ).  The  explanation  of  conniving  at  fighting  a  duel  was 
modified  to  reflect  the  requirement  for  actual  knowledge  and  to  more  correctly  reflect  the  term  connive. 

f,  Sample  specification.  The  sample  specification  for  conniving  at  fighting  a  duel  was  redrafted  to  more  accurately  reflect  the  nature  of  the 
offense. 

40.  Articis  115— Mslingsring 

c.  Explanation.  This  paragraph  is  based  on  paragraph  194  of  MCM.  1969  (Rev).  See  also  United  States  r.  Kisner,  15  US  CM.  A.  153,  35 
C.M.R.  125  {I96tk)-.  United  States  v.Mamaluy.  lOU.S.C.M.A.  102.  27  C.M.R.  176(1959);  t/mredSrarej  v.  Afersren.  4  M.J.  657(A. C.M.R. 
1977). 

d.  Lesser  included  offenses.  See  United  States  v.  Taylor,  17  U.S.C.M.A.  595,  38  C.M.R.  393  (1968). 

e.  Maximum  punishment.  The  maximum  punishments  were  changed  to  reflect  the  greater  seriousness  of  malingering  in  war  or  other  combat 
situations  and  to  add  a  greater  measure  of  deterrence  in  such  cases. 

41.  Articia  116— Riot  or  breach  of  peace 

c.  Explanation.  This  paragraph  is  based  on  paragraph  195  of  MCM,  1969  (Rev.)  and  United  States  v.  Metcalf.  16  U.S.C  M  A.  153.  36 
C.M.R.  309  ( 1 966).  The  reference  to"use  of  vile  or  abusive  words  to  another  in  a  public  place"  contained  in  paragraph  1 956  of  MCM .  1 969  (Rev, ) 
has  been  replaced  by  the  language  contained  in  the  fourth  sentence  of  subparagraph  (2)  since  the  former  language  was  subject  to  an  overly  broad 
application.  See  Gooding  v.  Wilson.  405  U.S.  518  (1972). 

f.  Sample  specifications.  Riot — see  United  States  v.  Randolf  49  C.M.R.  336  (N.C.M.R.  1974);  United  States  v.  Brice.  48  C.M.R.  368 
(N.C.M.R.  1973). 

42.  Articio  117— Provoking  apoochm  or  gesturas 

c.  Explanation.  Subparagraph  (1)  is  based  on  paragraph  196  of  MCM.  1969  (Rev);  United  States  v.  Thompson.  22  U.S.C.M.A.  88,  46 
C.M.R.  88  (1972).  See  generally  Gooding  v.  Wilson,  405  U.S.  518  (1972);  United  States  v.  Hughens.  14  C.M.R.  509  (N.B.R.  1954), 
Subparagraph  (2)  is  based  on  the  language  of  Article  1 17  and  United  States  v.  Bowden.  24  C.M.R.  540  (A.F.B.R).  per,  denied.  24  C.M.R.  311 
(1957).  See  also  United  States  v.  Lacy.  10  U.S.C.M.A.  164.  27  C.M.R.  238  (1959). 

e.  Maximum  punishment.  The  maximum  punishment  was  increased  from  that  set  forth  in  paragraph  1 21c  of  MCM,  1969  (Rev. )  to  more 
accurately  reflect  the  seriousness  of  the  offense. 

43.  Artlela  118— Murdar 

b.  Elements.  Element  (b)  in  (3),  Act  inherently  dangerous  to  cithers,  has  been  modified  based  on  United  States  v.  Hartley.  16  U.S, C  M  A. 
249.  36  C.M.R.  405  (1966). 

c.  ExpJanarion.  This  paragraph  is  based  on  paragraph  197ofMCM.  1969  (Rev).  Subparagraph  c(2)(b)isbasedonUn)re<(.5mrei  .  '>  -hier.  3 
U.S.C.M.A.  363,  12  C.M.R.  119  (1953).  As  to  subparagraph  (c)(4)(A).  see  United  States  v  Vandenack.  15  M.J.  428  (C  M  A.  1983). 
Subparagraph  c(4)(b)  is  based  on  United  States  v.  Stokes,  6  U.S.C.M.A.  65.  19  C  M  R.  191  (1955). 

d.  Lesser  included  cffertses.  As  to  Article  118(3).  see  United  States  v.  Boa.  12  M.J  210  (C  M.  A  1982). 
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44.  Article  119— Manslaughter 

c  txplananon  This  parajiraph  is  based  on  paragraph  IW  ot  MC'M,  IVhd  iRes  i  Sefului  I  mu-tl  Suiux  i  .Uiif;lui.  1  M  J  dih  i(M  A 
(.nKeiiiiuifs  V  Hurnson.  !6  I’  S  f  M  A  4S4.,A''rMR  KM  ( 14671.  rmr.s/Vrur.i  i  /fiWini;.  14  I' .S  C' M  A  :4:,44C'.MR  77 
(l%3).  Vmied  States  i  hn.  7  L'  .S  C'  M  A  46.“!,  4  C  M  R  4,S  (I4.S.M. 

45.  Article  120— Rape  and  carnal  knowledge 

c.  Explanation.  This  paragraph  is  based  on  paragraph  144 <it  MC'M.  1464  iRes  i  The  ihird  paragraph  ol  paragraph  144(ai  was  deleted  as 
unnecessar>.  The  third  paragraph  ol  paragraph  i44(ht  was  deleted  based  tin  the  preemption  dot'irine  See  I  'niied  States  i  Itr/ghr,  S  M  J  1116 
tC  M  .A.  14781.  United  Slates  v  Sorns.  7  CSC  M  A  7,36.  XC  M  R  .'6(  I4.S.3)  Cl.  Williams  i  I  tilled  States.  377  IS  711  (  1 44611  scope  ol 
preemption  devtnne  I.  The  Military  Rules  ot  Evidence  deleted  the  requirement  for  corroboration  of  the  s  ictini  s  testimonv  m  rape  and  similar  cases 
under  former  paragraph  l.S.3<r  of  MCM.  1464  See  Analysis.  Mil  R  End  417 

d  Lesser  included  i^enses.  Carnal  knowledge  was  deleted  as  a  lesser  included  tiflense  of  rape  lew  ol  the  separate  elements  in  each 

offense  Both  should  be  separately  pleaded  in  a  proper  ease.  5ee  xenerallv  United  Slates  i  Smith.  I  847  lA  C  M  R  1474i 

46.  Article  121 — Larceny  and  wrongful  appropriation 

c  Explanation.  This  pc  agraph  is  based  on  paragraph  7(X)  vsf  MCM.  1464  iRcv  ).  The  diseu;  .in  le  fourth  and  fifth  sentences  of 
paragraph  700ul4)  was  deleted  as  ambiguous  and  overbroad.  The  penultimate  sentence  in  subparagrapi.  .  adl  adequately  ciivers  the  point,  C, 
Torcii.  2  Whartons  Criminal  Lass  and  Procedure  i  343 1 1 4X0);  Wo// 1  United. States.  777  Eed  l4(8thCir.  1471).  As  to  subparagraph  cl  1  )lc)  .vee 
also  United  States  V  Leslie.  I3M,J  I70(C  M  A  1487)  As  to  subparagraph  el  I  )(dl.vc<' o/.vo  t'mrei/Srure.v  i.  .S'mir/i,  14  M.J.  68  (C  M.A.  1487); 
United  States  V.  Cunninfiham.  14  MJ  534  (AC  MR  1 48 1 ).  As  to  subparagraph  c(  I )( 0.  see  o/.(o  Cmred  i'rore.s  !■  Afusrner.  I7M  J  II  (CM  A 
1483);  United  States  v.  Eggleion.  72  US. CM.  A.  504,  47  C.  MR  470  ( 1473 1. /mrei/.Siore.v  v  O'Hara.  14U.S  C.M.A  167.  33C.M.R.  374 
(1%3);  United  Stales  v  Hayes.  8  U  S  C.M.  A  677,  75C.M.R  131  (I45X)  As  to  subparagraph  c(  I  )lh)(il  .see  o/.vo  United  Slates  i.  Malone.  14 
M.J.  563  (N  M  C.M.R.  1987). 

e.  Maximum  punishment.  The  maximum  punishments  have  been  revised  Instead  of  three  levels  (S50  or  less.  S50  to  SlOO,  and  over  $100) 
only  two  are  used.  This  is  simpler  and  conforms  more  closely  to  the  divisissn  between  felony  and  misdemeantsr  penalties  contingent  on  value  in 
propetfy  offenses  in  civilian  jurisdictions.  The  maximum  punishment  for  larceny  or  wrongful  appropriation  of  a  firearm  or  explosive  includes  5  or 
2  years'  confinement  respectively.  This  is  because,  regardless  of  the  intrinsic  value  of  such  items,  the  threat  to  the  community  and  disruption  of 
military  activities  is  substantial  when  such  items  are  wrongfully  taken.  Special  accountability  and  protective  measures  arc  taken  w  ith  Hreamis  and 
explosives,  and  they  may  be  the  target  of  theft  regardless  of  value. 

47.  Articto  122— Robbery 

c.  Explanation.  This  paragraph  is  based  on  paragraph  201  of  MCM.  1969  (Rev).  See  al.so  United  Slates  i  Chambers.  12  M.J.  443  (C.M.A. 
l9S2)i  United  Stales  i  Washington.  I2M.J.  10.36  (A. C.M.R. ).  per.  </er»>(/.  I4M  J  170(1487).  Subparagraph  (5)  is  based  on  t'nifed  States  v. 
Parker.  17  U  S  C.M.A.  545.  38  C.M.R.  .343  (1968). 

d.  Lesser  included  offenses.  See  United  States  v.  Calhoun.  5  U  S. C  M  A.  428.  18  C  M  R  52  ( 1955). 

e.  Maximum  punishment.  The  aggravating  factor  of  use  of  a  firearm  in  the  commission  of  a  robbery,  and  a  higher  maximum  punishment  in 
such  cases,  have  been  added  because  of  the  increased  danger  when  robbery  is  committed  with  a  firearm  whether  or  not  loaded  or  operable  C/i  1 X 
use.  §§  21 13  and  21 14;  Um/edStatej  v  5/iWton.  465  F.  2d  .36 1  (4th  Cir  X972):  United  Stales  v  Thomas.  455  F2d  320(6thCir.  1 972 1 ;  Baker  v. 
United  States,  412  F.  2d  1 069  (5th  Cir.  1969).  See  also  I'  S.  Dep’t  of  Justice,  Attorney  General's  TaskEorce  on  ViolentCrime.  Eina!  Report  29-33 
(Aug.  17,  1981).  The  15-year  maximum  is  the  same  as  that  for  robbery  under  18  U.S.C  §  21 1 1. 

48.  Articl*  123 — Forgory 

c.  Explanation.  This  paragraph  is  based  on  paragraph  202  of  MCM.  1969  (Rev  ). 

49.  Artlcto  123*— Making,  drawing,  or  uttering  check,  draft,  or  order  without  sufficient  funds 

c.  E.xplanation.  This  paragraph  is  based  on  paragraph  202A  of  MCM.  1469  (Rev  )  The  language  in  paragraph  202A  using  an  illegal 
transaction  such  as  an  illegal  gambling  game  as  an  example  of  "for  any  other  purpose"  was  eliminated  in  subparagraph  (7),  based  on  United  States 
v  Wallace.  15  U  S. C  M.  A.  650,  36C.M  R.  148  (1%6).  The  statutory  inference  found  in  Article  12,3a  and  explained  in  subparagraph  (17)  was 
not  meant  to  preempt  the  usual  methtxls  of  proof  of  knowledge  and  intent  SeeS.  Rep.  No  659.  87th  Cong.  IstSess.  2(1461).  Subparagraph!  18) 
isbaxd  on  United  Slates  V.  Callaghan.  14  U.S.C  M.A  231.  .34  CM  R,  1  \  See  also  United  States  v  Wehh.  46C  MR.  1083  (AC  MR 

1972)  As  to  share  drafts  .rrr  a/.vo  United  Slates  v  Palmer.  14  M.J  731  (A  EC. MR  1982);  United  Staler  v  Gruhhs.  13  M.J.  594(A.F.C  MR 
1982) 

e  Maximum  punishment.  The  maximum  punishment  for  subsection  ( I )  has  been  revised  Instead  of  three  levels  (S50  or  less.  $50  to  $I(X), 
and  over  $100)  only  two  are  used  This  is  simpler  and  conforms  more  closely  to  the  division  between  felony  and  misdemeanor  penalties 
contingent  on  value  in  property  offenses  in  civilian  junsdictions. 

f  Sample  specification .  See  also  United  Slates  v.  Palmer  and  United  Stares  v.  Gruhhs.  both  supra  (pleading  share  drafts;  pleailing  more  than 
one  check  or  draff). 
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50.  Article  124— Maiming 

c.  Explanation .  This  paragraph  is  based  on  paragraph  dill  ot  MC'M.  (Res.)-  .Subparagraph  e(  'i  i.  iiasei)  on  /  iiiti-J  ^hih  i  i  Hit  U  o 
L'.S.C.M.  A.  621 . 20  C'.M.R.  ,1.17  1 1056).  The  discussion  ol  intern  has  been  modilied  to  retleel  dial  some  s|vsili,.  inleiil  lo  miuie  is  iKsessars 
United  States  v.  Hicks,  supra  The  third  sentence  of  the  third  paragraph  of  paragraph  20.1  of  MCM,  1060  i  Res  i.  ss  huh  was  b.isd  on  /f/,  f .  ( o  , 
Analssis  cf  Contents.  Manual  fiir  Courts-martial.  Cniled  States,  lirfyi^  iRcvised  edition).  D.A  P.AM  27  2  at  2K  15].  ssas  mislc.idmg  in  this  rcg.iii.1 
Contra  United  States  v.  Tua.  4  M.J.  761  lA.CM  R,  1077). /ter  denied.  5  M.J  O)  (0178). 

51.  Article  125— Sodomy 

e.  Explanation  This  paragraph  is  based  on  paragraph  204  of  MCM.  1060  (Rev.  i  l  ellatio  and  ciinnilingus  arc  ss  idiin  the  s, ojv  ot  ,\rtit  Ic 
125.  See  United  States  v.  Harris,  8  M.J.  52  (C.M.  A,  1070);  United  States  c.  Seohs.  5  M.J.  160  (C.  M, A  1078)  lor  a  discussion  ol  the  possible 
constitutional  limitations  on  the  application  of  Article  125  (for  example,  the  sexual  activity  of  a  niamed  couple),  see  I  niied  States  i  .Si  ohs,  supra 

e.  Maximum  punishment.  The  maximum  punishment  for  forcible  sodomy  ssas  raised  in  recognition  of  the  scscriis  ol  the  otleiisc  which  is 
similar  lo  rape  in  its  violation  of  personal  privacy  and  dignity. 

52.  Article  126— Arson 

c.  f.r/s/anu/ion.  This  paragraph  is  based  on  paragraph  205  of  MCM.  I'ttsit  iRes).  See  United  States  i  .XeesedoSele:.  17M  J  1  i(  M  A 
\9iCiy,  United  States  V.  Duke.  16  L'.S.C.M. .A.  460.  .17  C.M  R  80  ( 1066);  r/ii/ci/ .S'rwrc.s  i  At  on.  8  M.J.  85.1  ( N. C.M  R,  0180);/  tilted  States  s 
Jones.  2  M.J.  785  lA.C.M.R.  10761 

e.  Maximum  punishment  The  maximum  period  of  confinement  for  simple  arson  of  property  ol  a  value  ot  more  than  5 1  IK)  has  been  reduced 
from  10  to  5  years.  This  parallels  18  C.S  C.  !)  81 .  The  separate  punishment  for  simple  arson  of  property  of  a  value  of  Slot)  or  less  has  been 
retained  because  18  L  S.C.  !)  81  does  not  cover  most  personal  property 

53.  Article  127— Extortion 

c.  E.xplanation  This  paragraph  is  based  on  paragraph  206  of  MCM.  1960  (Rev  ).  See  also  United  Slates  i  Schmidt.  16  CSC  M  A  57.  .16 
C.M.R.  21.1  ( 19661;  R.  Perkins.  Criminal  Ease  171-74  (2d  ed.  1969).  Subparagraph  (4)  is  based  on  United  Slates  i.  .McCollum.  1 1  M.J.  127 
(CM. A.  1982), 

54.  Article  128— Assault 

c.  Explanation  This  paragraph  is  based  on  paragraph  207  of  MCM,  1969  (Rev.  t.  See  aho  United  States  i  V.itil.  1  C  S  C  .M  A  474.  11 
C.M.R.  10  (1951)  (aggravated  assault);  United  State.s  v.  Spearman.  21  L'.S.C.M. A.  II.  48  C.M.R.  405  ( 1974)  (grievous  bodily  harm). 

e.  Maximum  punishment.  The  maximum  punishment  for  ( 2)  Assault  consummated  by  a  battery  has  been  increased  because  of  the  range  of 
types  of  harm  which  may  be  caused  by  a  battery.  These  may  include  serious  injury,  even  though  unintended  or  not  caused  by  a  means  or  force 
likely  to  produce  grievous  bodily  harm  The  maximum  punishment  for  (6)  Assault  upon  a  sentinel  or  lixikout  in  the  execution  of  duly,  or  upon  any 
person  who,  in  the  execution  of  office,  is  performing  security  police,  military  police,  shore  patrol,  master  at  arms,  or  other  military  or  civilian  law 
enforcement  duties,  has  been  increased  based  on  18  L'.S.C  §  1 1 1  and  18  L'.S.C  I)  1114.  The  maximum  punishment  for  aggravated  assaults 
committed  with  firearms  has  been  increased  based  on  18  L.S  C.  §  924(c).  See  also  L  S  Dep  t  of  Justice.  .Attorney  General's  Task  Eorce  on 
Violent  Crime.  Final  Report  29-11  (Aug.  17,  1981 1  Note  that  the  higher  maximum  for  assault  with  a  dangerous  weapon  when  the  weapon  is  a 
firearm  applies  even  if  the  firearm  is  used  as  a  bludgeon  This  is  because  the  danger  injected  is  signilicanlly  greater  when  a  loaded  lirearm  is  used, 
even  as  a  bludgeon 

In  certain  situations,  this  punishment  scheme  may  have  the  effect  of  making  intentional  infliction  of  grievous  bodily  harm  a  lesser  included 
offense  of  assault  with  a  dangerous  weapon.  For  example,  if  in  the  course  of  an  assault  w  iih  a  loaded  lirearm  the  accused  or  a  coaclor  stabs  the 
victim  with  a  knife,  the  assault  with  a  dangerous  weapon  (the  firearm)  would  carry  an  8  year  maximum  penalty,  as  opposed  to  5  years  for  the 
assault  intentionally  inflicting  grievous  bodily  harm.  In  such  a  case,  the  specificalion  should  be  carefully  (adored  (o  desenbe  each  facet  of  the 
assault. 

55.  Article  129— Burglary 

c.  Explanation.  This  paragraph  is  based  on  paragraph  208  of  MCM,  1969  (Rev  )  See  also  United  Stales  i  Kltitlz.  9  L  S  C  M  A  20,  25 

C.M.R.  282  ( 1958)  Subparagraphs  c(2l  and  (1)  have  been  revised  based  on  R.  Perkins.  Criminal  Law  192- 191  and  199  (2d  ed  1969)  .As  to 

subparagraph  c(2),  see  also  II  Am  Jur.  2d  Burglary  §  18  (1964);  Annot  .  70  A  L.R  -Id  881  (1976). 

f.  Sample  specification.  See  United  States  v.  Knight.  15  M  J.  202  (C  M.  A  1981) 

56.  Article  130 — Houeebreaking 

c.  £xp/anfl»ion.  This  paragraph  is  based  on  paragraph  209  of  MCM.  l969(Rcv. )  and  Cmrei/.S'difcv  i  f/'d/in,  8  L  S  C  M  A  669,25C  M  R 

171(1958).  See  also  United  States  v.  Breen.  15  US. CM  A  6.58,  .16C.M.R  156(1966);  United  States  i  Hall.  12  US  CM  A  174.  .IOC  MR 

174  (1961);  United  States  v.  Taylor,  12  U  S.C  M  A  44.  .10  C  M  R  44  (1960)  (all  regarding  "structure").  United  States  i  Weaver.  18 
US. CM.  A.  171. 19  C.M.R.  171  (1969)  ("separate  offense  ");  United  States  v  Williams.  4  US  CM  A  241,  15  C  M  R  241  ( 1954)  (''entry  ") 
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57.  Article  131 — Perjury 

e.  Explanation.  Subparagraphs  ( U  and  (2)  are  based  on  paragraph  2 U) of  MCM.  l%‘J(Rev.).  In  the  last  sentence  of  subparagraph  (2Ha).  the 
phrase  "unless  the  witness  was  forced  to  answer  over  a  valid  claim  of  privilege"  which  appeared  at  the  end  of  the  fourth  paragraph  of  paragraph 
210of  MCM.  l%9(Rev. )  has  been  deleted  based  on  United Siaie.\v.  Mandujano,  425  U  S.  564  (1976);  Harris  v  New  York,  401  U  S  222  (19711 
See  also  United  Stales  v.  Arm-strons.  9  M.J.  374  (C.M  .A.  1980).  Subparagraph  (3)  is  new  and  is  based  on  Public  Law  94-  550  of  1976  which 
amended  Article  13 1  by  adding  a  second  clause  based  on  section  1 746  of  title  28  United  Stales  Code,  which  was  also  enacted  as  part  of  Pub  L.  No 
94-550. 

Text  cf  section  1746  title  2S.  United  Stales  Code 
i)  1746.  Unsworn  declarations  under  penalty  of  perjury 

Wherever,  under  any  law  of  the  United  States  or  under  any  rule,  regulation,  order,  or  requirement  made  pursuant  to  law,  any  matter 
is  requited  or  permitted  to  be  supported,  evidenced,  established,  or  proved  by  the  sworn  declaration,  verification,  certificate,  statement, 
oath,  or  affidavit,  in  writing  of  the  person  making  the  same  (other  than  a  deposition,  or  an  oath  of  office,  or  an  oath  required  to  be  taken 
before  a  specified  official  other  than  a  notary  public),  such  matter  may.  with  like  force  and  effect,  be  supported,  evidenced,  established, 
or  proved  by  the  unsworn  declaration,  certificate,  verification,  sir  statement,  in  writing  isf  such  person  which  is  subscribed  by  him.  as 
true  under  penalty  of  perjury,  and  dated,  in  substantially  the  following  form: 

( 1 )  If  executed  without  the  United  States:  "I  declare  (or  certify,  verify,  or  state)  under  penalty  of  perjury  under  the  laws  of  the 
United  States  of  America  that  the  foregoing  is  true  and  correct.  Executed  on  (date). 

(Signature)" 

(2)  If  executed  within  the  United  States,  its  territories,  possessions,  or  commonwealths:  "I  declare  (or  certify,  verify,  or  state) 
under  penalty  of  perjury  that  the  foregoing  is  true  and  correct.  Executed  on  (dale) 

(Signature)" 

If  someone  signs  a  statement  under  penalty  of  perjury  outside  a  judicial  proceeding  or  course  of  justice,  and  Article  107  (false  official 
statement)  is  not  applicable,  it  may  be  possible  to  use  Article  134  (clause  3)  (see  paragraph  60)  to  charge  a  violation  of  18  U.S.C.  §  1621. 

Text  <4  section  1621  cf  title  IS.  United  Stales  Code 

§  1621.  Perjury  generally 

Whoever — 

( 1 )  having  taken  an  oath  before  a  competent  tribunal,  officer,  or  person,  in  any  case  in  which  a  law  of  the  United  States 
authorizes  an  oath  to  be  administered,  that  he  will  testify,  declare,  depose,  or  certify  truly,  or  that  any  written  testimony,  declaration, 
deposition,  or  certificate  by  him  subscribed,  is  true,  willfully  and  contrary  to  such  oath  states  or  subscribes  any  material  which  he  does 
not  believe  to  be  true:  or 

(2)  in  any  declaration,  certificate,  verification,  or  statement  under  penalty  of  perjury  as  permitted  under  section  1746  of  title 
28,  United  States  Code,  willfully  subscribes  as  true  any  material  matter  which  he  does  not  believe  to  be  true;  is  guilty  of  perjury  and 
shall,  except  or  otherwise  expressly  provided  by  law,  be  fined  not  more  than  $2.C)(XI  or  imprisoned  not  more  than  five  years,  or  both. 

This  section  is  applicable  whether  the  statement  or  subscription  is  made  within  or  without  the  United  States. 

58.  Article  132— Frauds  against  the  United  States 

C.  Explanation.  This  paragraph  is  based  on  paragraph  21 1  of  MCM,  1969  (Rev  ). 

e.  Maximum  punishment .  The  maximum  punishments  have  been  revised.  Instead  of  three  levels  ($50  or  less,  $50  to  $100.  and  over  $100) 
only  two  are  used.  This  is  simpler  and  conforms  more  closely  to  the  division  between  felony  and  misdemeanor  penalties  contingent  on  value  in 
property  offenses  in  civilian  jurisdictions, 

59.  Article  133— Conduct  unbecoming  an  officer  and  gentleman 

c.  Explanation.  This  paragraph  is  based  on  paragraph  21 2  of  MCM,  1969  (Rev.),  See  Parker  v.  Levy.  417  U.S.  733(1974)  (constitutionality 
of  Article  133).  For  a  discussion  of  Article  MS.  see  United  States  v.  Giordano.  I5U,S.C.M.A.  I63.35  C.M.R.  135  ( 1964):  Nelson.  Conduct 
Expected  cf  an  Officer  and  a  Gentleman.  Amhiguily.  12  A.  F.  JAG  L.  Rev.  124  (Spring  1970).  As  to  subparagraph  ( I ),  .tec  1  U.S.C.  §  I ;  Pub.  L. 
No.  94-106.  §  803.  89  Stat  537-38  (Oct  7,  1975). 

e.  Maximum  punishment .  A  maximum  punishment  isestablished  for  the  first  time  in  order  to  provide  guidance  and  uniformity  for  Anicle  1 33 
offen.ses. 

f.  Sample  specifications .  Some  sample  specifications  for  Article  133  in  MCM,  1969  (Rev.)  were  deleted  solely  to  economize  on  space. 
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60.  Article  134 — General  article 

Inirotfuction.  (Hiragraph  60  intruduces  Ihe  General  Article.  Riragraphs  61-1 1.1  descnbe  and  list  the  maximum  puni.shmenis  for  many 
offenses  under  Article  134.  These  paragraphs  are  not  exclusive.  See  generall\  Parker  v.  Lew.  417  L'  .S.  733  1 1974);  United  Stales  v  Sadinskv.  14 
U.S.C.M.A.  563,  34  C.M.R.  343  (1964). 

Except  as  otherwise  noted  in  the  Analyses  of  paragraphs  61-1 13,  the  offenses  listed  below  are  based  on  paragraph  1 27f  (Table  of  Maximum 
Punishments),  paragraph  2 1  if.  and  Appendix  6  (sample  specifications  1 26- 1 g7)  of  MCM.  1969 ( Rev.  t.  Eight  offen.scs  previously  listed  ( allowing 
prisoner  to  do  unauthorized  acts,  criminal  libel,  criminal  nuisance,  parole  violations,  statutory  perjury,  transporting  stolen  vehicle  in  interstate 
commerce,  unclean  accoutrements,  and  unclean  uniform)  are  not  listed  here  because  they  occur  .so  infrequently  or  because  the  gravamen  of  the 
misconduct  is  such  that  it  is  more  appropnateiy  charged  under  another  provision. 

c.  Explanation.  Except  as  noted  below,  this  paragraph  is  based  on  paragraph  213a  through  e  of  MCM.  1969  (Rev  ). 

ID  In  general.  See  Secretary  cf  the  Savy  v.  Avrech.  418  U.S.  676  ( 1974);  ParAierv.  Levy,  supra  (constitutionality  of  Article  1 34  upheld) 

(4) (c)(ii)  Federal  Assimilative  Crimes  Act.  See  United  States  v.  Wright.  5  M.J.  106  (C  M. A.  1978);  United  States  v.  Rinse.  13 
U.S.C.M.A.  302,  32  C.M.R.  .302  (1962). 

(5)(.a)  Preemption  doctrine.  See  United  States  v.  McCormick.  12  U.S.C.M.A.  26.  30  C.M.R.  26  (1960)  (assault  on  child  under  16);  United 
States  V.  Hallet.  4  U.S.C.M.A.  378.  15  C.M.R.  378  (1954)  (misbehavior  before  the  enemy);  United  States  v.  Deller.  3  U.S.C.M.A.  409.  12 
C.M.R.  165  (1953)  (absence  offenses);  United  States  v.  Norris.  2  U.S.C.M.A.  2.36.  8  C.M.R.  .36  (1953)  (larceny).  But  see  the  following  cases 
for  examples  of  where  offenses  not  preempted;  United  States  v.  Wright,  supra  (burglary  of  automobile);  United  States  v.  Bonavita.  21 
U.S.C.M.A.  407  ,  45  C.M.R.  181  (1972)  (concealing  stolen  property);  United  States  v.  Maze.  21  U  S. C  M  A.  260.  45  C.M.R.  .34  (1972) 
(unlawfully  altering  public  records);  United  States  v.  Taylor.  17  U.S.C.M.A.  595.  .38  C.M.R.  393  (1968)  (self-inflicted  injury  with  no  intent  to 
avoid  service);  United  States  v.  Gaudet.  II  U.S.C.M.A.  672.  29  C.M.R.  488  (I960)  (stealing  from  mail);  United  Slates  v.  Fuller.  9  U.S.C.M.A. 
143,  25  C.M.R.  405  (1958)  (fraudulent  burning);  United  States  v.  Holt.  7  U.S.C.M.A.  617.  23  C.M.R.  81  (1957)  (graft,  cheating,  fraudulent 
misrepresentation). 

(5) (b)  Capital  effense.  See  United  States  v.  French,  10  U.S.C.M.A.  171.  27  C.M.R.  245  (1959) 

(6) (b)  Specifications  under  clause  3.  See  United  Slates  v.  Mayo.  12  M.J.  286  (C  M. A.  1982);  United  States  v.  Perry,  12  M.J.  1 12 
(C.M.A.  1981);  United  States  v.  Rowe,  supra:  United  Slates  v.  Hogsett.  8  U.S.C.M  A.  681.  25  C.M.R.  185  ‘  !958). 

I6)(c)  Specifications  for  clause  I  or  2  offenses  not  listed.  See  United  Stales  v.  Sadinsky:  supra:  United  States  v.  Mardis.  6  U.S.C.M.A. 
624.  20  C.M.R.  340(1956). 

61.  Article  134  (Abusing  a  public  animal) 

c.  Explanation.  This  new  paragraph  defines  "public  animal." 

62.  Articia  134  (Adultery) 

c.  Explanation.  This  paragraph  is  based  on  United  Slates  v.  Ambalada,  I  M.J.  1 132  (N. C.M.R  ),  pet.  denied,  .3  M.J.  164  (1977).  For  a 
discussion  of  the  offense  of  adultery,  see  United  States  v.  Butler,  5  C.M.R.  213  (A.B.R.  1952). 

63.  Article  134  (Assault— Indecent) 

c.  Explanation.  This  paragraph  is  based  on  paragraph  2 1 3/12)  of  MCM.  1969  (Rev.).  See  United  Slates  v.  Caillouetle.  12  U.S.C.M.A.  149. 
30  C.M.R.  149  (1961)  regarding  specific  intent.  See  also  United  Stales  v.  Headspeth.  2  U.S.C.M.A.  635.  10  C.M.R.  133  (1953). 

Gender-neutral  language  has  been  used  in  this  paragraph,  as  well  as  throughout  this  Manual.  This  will  eliminate  any  question  about  the 
intended  scope  of  certain  offenses,  such  as  indecent  assault  such  as  may  have  been  raised  by  Ihe  use  of  the  masculine  pronoun  in  MCM.  1969 
(Rev.).  It  is.  however,  consistent  with  the  construction  given  to  the  former  Manual.  See.  e.g..  United  States  i;  Respess,  7  M.J.  566  (A. C.M.R. 
1979).  See  generally  1  U.S. C.  §  1  ("unless  Ihe  context  indicates  otherwise  .  .  .  words  importing  the  masculine  gender  include  the  feminine  as 

well.  .  .  ."). 

d.  Lesser  included  offenses.  See  United  States  V.  Thacker.  16  U.S.C.M.A.  408.  .37  C.M.R.  United  Stales  v.  Jaclcson,  31  C.M.R. 

738  (A.F.B.R.  1962). 

64.  Article  134  (AmcuK— with  Intent  to  commit  murder,  voluntary  manalaughter,  rape,  robbery,  sodomy,  arson,  burglary,  or 
housebreaking) 

c.  Explanation.  This  paragraph  is  based  on  paragraph  21.3/11)  of  MCM.  1969  (Rev  ). 

68.  Article  134  (Bigamy) 

c.  Explanation.  This  paragraph  is  based  on  paragraph  21.3/19)  of  MCM.  l%9(Rev  ).  See  also  United  Stales  v.  Pruitt.  17  U.S.C.M.A.  438. 
38  C.M.R.  236  (1968),  concerning  the  defense  of  mistake. 
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66.  Articto  134  (Bribery  and  graft) 

c .  Explanation  .This  paragraph  is  new  and  is  based  on  United  States  i-.  Marshall.  1 8  L’ .  S .  C .  M .  A .  4 26 . 4( )  C  M .  R  I  X  ( 1 969 1 .  J  n/W  iVo/e.v 
V.  Alexander.  3  U.S.C.M.A.  346,  12  C.M.R.  102  (1953).  See  also  United  Slates  v.  fshw.  1  M  J  620  lA.C.M  R  I975i. 

d.  Lesser  included  qg^nses.  Graft  is  listed  as  a  lesser  included  offense  of  bribery.  See  (.'nired  S(u/e.v  v  .  Rahorn.  575  l-.2d  6X8  (9ih  Cir.  1978); 
United  States  v.  Crutchfield.  547  F.2d  496  (9th  Cir.  1977). 

e.  Maximum  punishment.  The  maximum  punishment  for  bribery  has  been  revised  to  reflect  the  greater  seriousness  of  bribery,  which  requires 
a  specific  intent  to  influence.  See  also  18  U.S.C.  §  201. 

67.  Article  134  (Burning  wHh  Intent  to  defraud) 

c.£xp/a/M/ion.Thisparagraphisnewandisself-explanatory.R>radiscussionofthisoffensejee{/«itedS(ore.s  v.fu/(er  9L’  S  C  M  A  143 
25  C.M.R.  405  (1958). 

68.  Article  134  (Check,  worthlesa,  making  and  uttering— by  dishonorably  falling  to  maintain  funds) 

c.  Explanation.  This  paragraph  is  based  on  paragraph  21 3/(8)  of  MCM.  1969  (Rev  ).  See  t/n/redSrurM  i.  Groom.  12  U  S.C  M.A  II 
30  C.M.R.  11  (1960). 

d.  lesser  included  offense.  See  United  States  v.  Dounard.  6  U.S.C.M.A.  538.  20  C  M  R.  254  (1955). 

69.  Article  134  (Cohabitation,  wrongful) 

c.fxptouirion.Thisparagraphisnewandisbasedon  U nited States  v.  Acosta.  19  U.S.C.M.A  341.41  C.M.R.  .341  ( 1970)-.  (.'liredSraie.s  v. 
Melville.  8  U.S.C.M.A.  597,  25  C.M.R.  101  (1958);  United  Slates  v.  Leach.  7  U.S.C.M.A.  388.  22  C.M.R.  178  (1956);  and  United  States  v. 
Boswell,  35  C.M.R.  491  (A.B.R.  1964),  pet.  denied.  35  C  M  R.  478  (1964). 

70.  Article  134  (Correctional  cuatody— offenaes  against) 

Introduction.  The  elements  and  sample  specifications  have  been  modified  by  replacing  "duly"  with  "by  a  person  authorized  to  do  so."  See 
Analysis,  paragraph  19. 

c .  Explanation  .This  paragraph  is  taken  from  paragraph  2 1 3y(  1 3)  of  MCM ,  1 969  ( Rev. ).  See  a/.to  United  States  v.Mackie.  1 6  U .  S .  C .  M .  A . 
14,  36  C.M.R.  170  (1966)  (proof  of  the  offense  for  which  correctional  custody  imposed  not  required). 

71.  Article  134  (Debt,  dishonorably  falling  to  pay) 

c.  Explanation.  This  paragraph  is  based  on  paragraph  21 3/t7)  of  MCM,  1969  (Rev.).  See  also  United  States  v.  Kirksey.  6  U.S.C.M.A.  556, 
20  C.M.R.  272  (1955). 

72.  Article  134  (Disloyal  statements) 

c.  Explanation.  This  paragraph  is  based  on  paragraph  21 3/(5)  of  MCM,  1969  (Rev  );  ftjrierv.  Levy.  417  U  S.  733  (1974);  C/nited  States  v. 
Priest,  21  U.S.C.M.A.  564, 45  C.M.R.  338  (1972);  United  Slates  v.  Gray.  20U.S.C.M.A.  63, 42  C.M.R.  255  ( 1970);  United  States  v.  Harvey 
19  U.S.C.M.A.  539,  42  C.M.R.  141  (1970). 

73.  Article  134  (Disorderly  conduct,  drunkenness) 

c.  Explanation.  (2)  Disorderly.  This  subparagraph  is  based  on  United  States  v.  Manos.  24  C.M.R.  626  (A.F.B.R.  1957).  See  also  United 
States  v.  Haywood,  41  C.M.R.  939  (A.F.C.M.R.  1969)  and  United  States  v.  Burrow.  26  C.M.R.  761  (N.B.R.  1958),  for  a  discussion  of 
disorderly  conduct  in  relation  to  the  offense  of  breach  of  the  peace  (paragraph  40c). 

74.  Article  134  (Drinking  liquor  with  prisoner) 

c.  Explanation.  This  paragraph  is  new. 

78.  Article  134  (Drunk  Prisoner) 

c.  Explanation.  See  Analysis,  paragraph  35. 

78.  Arllcle  1 34  (Drunkenness — Incapacitation  tor  performance  of  duties  through  prior  wrongful  overindulgence  In  Intoxicat¬ 
ing  liquor  or  drugs) 

c.  Explanation.  This  paragraph  is  based  on  Umred  Stares  v.  Roebuc*.  8  C.M.R.  786  (A.F.B.R.  1953);  United  Slates  v.  Jones.  7  C.M.R  97 
(A.B.R.  1952);  United  States  v.  Nichols.  6  C.M.R.  239  (A.B.R.  1952). 

77.  Article  134  (Fblae  or  unauthorized  pass  offenses) 

c.  Explanation.  This  paragraph  is  based  on  paragraph  213/1 1 1  )of  MCM,  l969(Rev.).  See  also  United  Stales  i.  Burton.  1 3  U.S.C.M.A.  645. 
33  C.M.R.  \77  09(>iy.  United  States  V.  Warlhen.  II  U.S.C.M  A.  93,  28  C.M.R.  317  (19.59). 
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78.  Article  134  (False  pretenses,  obtaining  services  under) 

c.  Explanation.  This  paragraph  is  based  on  (/niVri/ Smirs  v.  Herndon.  15  U.S.C.M.A.  510,  36  CM.  R.  8(1965);  United  States  v.  Abeyla.  12 
M.J.  507  (A.C.M.R.  1981);  United  Stales  v.  Case.  37  C.M.R.  606  (A.B.R.  1966). 

e.  Maximum  punishment.  The  maximum  punishments  have  been  revised.  Instead  of  three  levels  ($50  or  less,  $50  to  $100.  and  over  $100) 
only  two  are  used.  This  is  simpler  and  conforms  more  closely  to  the  division  between  felony  and  misdemeanor  penalties  contingent  on  value  in 
similar  offenses  in  civilian  jurisdictions. 

79.  Article  134  (False  swearing) 

c.  Explanation.  This  paragraph  is  based  on  paragraph  213/(4)of  MCM,  1969  (Rev  ).  See  also  United  States  v.  Whitaker.  13  U.S.C.M.A. 
341,  32  C.M.R.  341  (1962);  United  States  v.  McCarthy.  II  U.S.C.M.A.  758.  29  C.M.R.  574  (I960). 

80.  Article  134  (Firearm,  discharging— through  negligence) 

c.  Explanation.  This  paragraph  is  based  on  United  Smrer  v.  Darisse.  17  U.S.C.M.A  29.  37  C.M.R,  293  (1967);  United  States  v.Barriemes. 
38  C.M.R.  612  (A.B.R.  1967).  The  term  “carelessness"  was  changed  to  "negligence"  because  the  latter  is  defined  in  paragraph  85c(2). 

81.  Article  134  (Firearm,  discharging— willfully,  under  such  circumstances  as  to  endanger  human  life) 

c.  Explanation.  This  paragraph  is  based  on  United  States  v.  Potter.  15  U.S.C.M.A.  271.  35  C.M.R.  243  (1965). 

82.  Article  134  (Fleeing  scene  of  accident) 

c.  Explanation.  (1)  Nature  or  offense.  This  paragraph  is  based  on  United  Slates  v.  Seeger.  2  M.J.  249  (A.F.C.M.R.  1976). 

(2)  Knowledge.  This  paragraph  is  based  on  United  Slates  v.  Eagleson.  3  U.S.C.M.A.  685,  14  C.M.R,  103  (1954)  (Latimer,  J., 
concurring  in  the  result).  Actual  knowledge  is  an  essential  element  of  the  offense  rather  than  an  affirmative  defense  as  is  current  practice.  This  is 
because  actual  knowledge  that  an  accident  has  occurred  is  the  point  at  which  the  driver's  or  passenger's  responsibilities  begin.  See  United  States  v. 
Watuski.  6  U.S.C.M.A.  724,  21  C.M.R.  46  (1956). 

(3)  Passengers.  See  United  Stales  v.  Waluski.  supra. 

83.  Article  134  (Fraternization) 

Introduction.  This  paragraph  is  new  to  the  Manual  for  Courts-Martial,  although  the  offense  of  fraternization  is  based  on  longstanding  custom 
of  the  services,  as  recognized  in  the  sources  below.  Relationships  between  senior  officers  and  junior  officers  and  between  noncommissioned  or 
petty  officers  and  their  subordinates  may,  under  some  circumstances ,  be  prejudicial  to  good  order  and  discipline .  This  paragraph  is  not  intended  to 
preclude  prosecution  for  such  offenses. 

c.  Explanation.  This  paragraph  is  new  and  is  based  on  United  States  v.  Pitasi.  20  U.S.C.M.A.  601. 44  C.M.R.  31  (1971);  United  States  v. 
Free,  14  C.M.R,  466  (N.B.R,  1953).  SeealsoW.  Winthtop,  Military  Law  and  Precedents  A\.l  16  n.44  {2d  ed.  1920  reprint);  Srofon  v.  Froehlke. 
390  F.  Supp.  503  (D.D.C.  1975);  United  States  v.  Lovejoy.  20  U.S.C.M.A.  18, 42  C.M.R.  210  ( 1970);  United  Slates  v.  Rodriquez.  ACM  23545 
(A.F.C.M.R.  \9S2);  United  States  V.  Livingston.  8C.M.R.  206(A,B.R.  \952).  See  tielson.  Conduct  Expected  cf  an  Officer  and  a  Gentleman: 
Ambiguity,  12  A.F.  JAG.  L.R.  124  (1970). 

d.  Maximum  punishment.  The  maximum  punishment  for  this  offense  is  based  on  the  maximum  punishment  for  violation  of  general  orders 
and  regulations,  since  some  forms  of  fraternization  have  also  been  punished  under  Article  92.  As  to  dismissal,  see  Nelson,  supra  at  129-130. 

f.  Sample  specification.  See  United  Slates  v  Free,  supra. 

84.  Articte  134  (Ctembling  with  subordirwte) 

c.  Explanation.  This  paragraph  is  new  and  is  based  on  United  States  v.  Burgin,  30  C.M.R.  525  (A.B.R.  1961). 

d.  Maximum  punishment.  The  maximum  punishment  was  increased  from  that  provided  in  paragraph  1 27r  of  MCM ,  1 969  (Rev. )  to  expressly 
authorize  confinement.  Cf.  the  second  paragraph  of  paragraph  127c(2)  of  MCM.  1%9  (Rev  ). 

e.  Sample  specification.  Sample  specification  153  in  Appendix  6c  of  MCM.  1969  (Rev. )  was  revised  to  more  correctly  reflect  the  elements  of 
the  offense. 

86.  Articte  134  (Homicicto,  negligent) 

c.  Explanation.  This  paragraph  is  based  on  paragraph  213/112)  of  MCM.  (Rev);  United  States  v.  Kick.  7  M.J,  82  (C.M.A.  1979). 

86.  Article  134  (Impereonating  a  commlaaloned,  warrant,  noncommlaeloned,  or  petty  officer,  or  an  agent  or  official) 

b.  Elements.  The  elements  ate  based  on  United  States  v  Yum.  10  M.J.  I  (C.M.A.  1980). 

c.  Explanation.  This  paragraph  is  new  and  is  based  on  United  States  v.  Demeiris,  9  U.S.C.M.A.  412,  26  C.M.R.  192  (1958);  United  Slates 
V.  Messenger,  2  U.S.C.M.A.  21,  6  C  M  R  21  (1952), 
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87.  Article  134  (Indecent  acts  or  liberties  with  a  child) 

c.  Explanation.  This  paragraph  is  based  on  paragraph  213/1.1)  of  MCM.  1969  (Rev.),  See  also  United  Slates  v.  Knowles.  15  U.S.C.M.A. 
404,35C.M.R.  376  (1965)-.  United  Stales  V.  Broun.  3  U.S.C.M.A.  454.  I3C,M.R.  iO  (1953).  United  Stales  v.  Riffe.  25  C.M.R.  650  (A.B.R. 
1957),  pet.  denied,  9  U.S.C.M.A.  813,  25  C.M.R.  486  (1958),  "Lewd  “  and  "lascivious"  were  deleted  because  they  are  synonymous  with 
indecent.  See  id.  See  also  paragraph  90c. 

88.  Article  134  (Indecent  exposure) 

c.  Explanation.  This  paragraph  is  new  and  is  based  on  (/nired  Stores  v.  Manos.  8  U.S.C.M.A.  734,  25  C.M.R.  238  (1958),  See  also  United 
States  v.  Caune,  22  U.S.C.M.A,  200,  46  C.M.R.  200  (1973);  United  States  r.  Conrad.  15  U.S.C.M.A.  439,  35  C.M.R.  411  (1965). 

e.  Maximum  punishment.  The  maximum  punishment  has  been  increased  to  include  a  bad-conduct  discharge.  Indecent  exposure  in  .some 
circumstances  (e.g. ,  in  front  of  children,  but  without  the  intent  to  incite  lust  or  gratify  sexual  desires  necessary  for  indecent  acts  or  liberties)  is 
sufficiently  serious  to  authorize  a  punitive  discharge. 

89.  Article  134  (Indecent  languege) 


Introduction.  “Obscene"  was  removed  from  the  title  because  it  is  synonymous  with  "indecent."  See  paragraph  90c  and  Analysis. 
"Insulting"  was  removed  from  the  title  based  on  United  States  v.  Prince.  14  M.J.  654  (A. C.M.R.  1982);  United  States  v.  Linvear,  3  M.J.  1027 
(N.C.M.R.  1977), 

Gender-neutral  language  has  been  used  in  this  paragraph,  as  well  as  throughout  this  Manual.  This  will  eliminate  any  question  about  the 
intended  scope  of  certain  offenses,  such  as  indecent  language,  which  may  have  been  raised  by  the  use  of  the  masculine  pronoun  in  MCM.  1969 
(Rev.).  It  is,  however,  consistent  with  the  construction  given  to  the  former  Manual .  See.  e.g..  United  States  v.  Respess.  7  M.J.  566  (A. C.M.R. 
1979).  See  generally  I  U.S.C.  §  (“unless  the  context  indicates  otherwise .  .  .  words  importing  the  masculine  gender  include  the  feminine  as  well 
- "). 

c.  Explanation.  This  paragraph  is  new  and  is  based  on  United  States  v.  Knowles.  15  U.S.C.M.A.  404.  35  C.M.R.  376(1965);  United  Stales 
V.  Wainwright,  42  C.M.R.  997  (A.F.C.M.R,  1970).  For  a  general  discussion  of  this  offense,  see  United  Stales  v.  Linyear.  supra. 

e.  Maximum  punishment.  The  maximum  punishment  incases  other  than  communication  to  a  child  under  the  age  of  1 6  has  been  reduced.  It 
now  parallels  that  for  indecent  exposure. 

90.  Article  134  (Indecent  acte  with  another) 

c.  Explanation.  This  paragraph  is  new  and  is  based  on  United  States  v.  Holland,  1 2  U.S.C.M.A.  444.31  C.M.R.  30(1961);  U nited  Slates  v. 
Gaskin.  12  U.S.C.M.A.  419,  31  C.M.R.  5  (1961);  United  States  v.  Sanchez.  1 1  U.S.C.M.A.  216.  29  C.M.R.  32  (1960);  United  States  v, 
Johnson,  4  M.J.  770  (A. C.M.R.  1978).  “Lewd"  and  "lascivious"  have  been  deleted  as  they  are  synonymous  with  "indecent."  See  id. 

91.  Article  134  (Jumping  from  vesael  Into  the  water) 

Introduction.  This  offense  is  new  to  the  Manual  for  Courts-Martial.  It  was  added  to  the  list  of  Article  1 34  offenses  based  on  United  Stales  v. 
Sadinsky.  14  U.S.C.M.A.  563,  34  C.M.R.  343  (1964). 

92.  Article  134  (Kidnapping) 

Introduction.  This  offense  is  new  to  the  Manual  for  Courts-Martial.  It  is  based  generally  on  18  U.S.C.  §  1201 .  See  also  Military  Judges’ 
Benchbook,  DA  PAM  27-9,  paragraph  3-190  (May  1982). 

Kidnapping  has  been  recognized  as  an  offense  under  Article  134  under  several  different  theories.  Appellate  courts  in  the  military  have 
affirmedconvictionsforkidnappingin  violation  of  State  law,  as  applied  through  the  third  clause  of  Article  1 34  and  18  U.S.C.  §  1 3  (see  paragraph 
(iO),e.g.,UnitedStalesv.Picoite,  I2U.S.C.M.A.  196.30C.M.R.  l96(l96l);inviolationofFederal  law(18  U.S.C.  §  1 20 1 )  as  applied  through 
the  third  clause  of  Article  134,  e.g..  United  Stales  v.  Perkins,  6  M.J.  602(A.C.M.R.  1978);  and  in  violation  of  the  first  two  clauses  of  Article  134, 
e.g..  United  States  v.  Jackson,  17  U.S.C.M.A.  580,  38  C.M.R.  378(1968).  As  a  result,  there  has  been  some  confusion  concerning  pleading  and 
proving  kidnaping  in  courts-martial.  See,  e.g..  United  States  v.  Smith.  8  M.J.  522  (A. C.M.R.  1979);  United  States  v.  DiGiulio.  7  M.J.  848 
(A. C.M.R.  1979);  United  Stales  v.  Perkins,  supra. 

After  United  States  v.  Picotte,  supra,  was  decided,  18  U.S.C.  D  1201  was  amended  to  include  kidnapping  within  the  special  maritime  and 
territorial  jurisdiction  of  the  United  States.  Pub.  L.  92-539,  §  201. 86  Slat.  1072(1972).  Consequently,  reference  to  state  law  through  18  U.S.C. 
§  13  is  no  longer  necessary  (or  authorized)  in  most  cases.  See  United  States  v.  Perkins,  supra.  Nevertheless,  there  remains  some  uncertainty 
concerning  kidnapping  as  an  offense  in  the  armed  forces,  as  noted  above.  This  paragraph  should  eliminate  such  uncertainty,  as  well  as  any 
different  treatment  of  kidnapping  in  different  places. 

b.  Elements.  The  elements  are  based  on  18  U.S.C.  {i  1201 .  The  language  in  that  statute  "for  ransom  or  reward  or  otherwise"  has  been 
deleted.  This  language  has  been  construed  to  mean  that  no  specific  purpose  is  required  for  kidnapping.  United  Slates  v.  Healy.  376  US.  75  ( 1964); 
Gooch  V.  United  States,  297  U.S.  l24(I936);CaM'ne  v.  United  States,  4(lHF.2d  l399(9thCir.  1969),  cerr.  denied.  397  U.S.  943(1970),  Instead  it 
is  requited  that  the  holding  be  against  the  will  of  the  victim.  See  Chatwin  v.  United  States,  326  U.S.  455  (1946);  2  F..  Devitt  and  C.  Blackmar, 
Federal  Jury  Practice  and  Instructions  S  43 , 09  ( 1 977 ) ;  M  ilitary  Judges'  Benchbook  .supra  at  paragraph  3- 1 90 .  See  also  Amsier  v.  United  States . 
381  F.2d  37  (9th  Cir.  1967);  Davidson  v.  United  States,  312  F.2d  163  (8th  Cir.  I%3). 
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c.  Explanation.  Subparagraph  (1)  is  basedon(ynirfd5tar»v.Noog.  504F.2d45(8thCir.  1974),  cert,  denied.  420  US.  961  ( 1975).  See  also 
2  E.  Devin  and  C.  Blackmar,  supra  at  §  43.05. 

Subparagraph  (2)  is  based  on  United  Slates  v.  DeLaMotte.  434  F.2d  289(2dCir.  1970).  rerf.  denied,  401  U.S.  921  (1971);  United  States  v. 
Perkins,  supra.  See  generally  1  Am.  Jur.  2d  Abduction  and  Kidnapping  §  2  (1962). 

Subparagraph  (3)  is  based  on  CharH’in  v.  United  States,  supra;  2E.  Devin  and  C.  Blackmar.  supra  at  ^  43.09.  See  also  Halls;  United  Stales, 
587  F.2d  177  (5th  Cir).  cert,  denied,  441  U.S.  961  (1979);  Military  Judges'  Benchhook,  supra,  paragraph  3-190. 

Sutqraragraphs  (4)  and  (5)  are  based  on  18  U.S. C.  §  1201;  2  E.  Devin  and  C.  Blackmar.  supra  §§  43.05.  43.06.  43.10.  See  also  United 
Stales  V.  Hoog,  supra.  The  second  sentence  in  subparagraph  (4)  is  also  based  on  United  Stales  v.  Healy,  supra.  See  also  United  States  v.  Smith, 
supra.  The  second  sentence  in  subparagraph  (5)  is  based  on  United  States  v.  Picoiie.  supra.  See  also  United  States  v.  Martin,  4  M.J.  852 
(A.C.M.R.  1978).  The  last  sentence  in  subsection  (5)  is  based  on  18  U.S.C.  $  1201.  A  parent  taking  a  child  in  violation  of  a  custody  decree  may 
violate  state  law  or  18  U.S.C.  §  1073.  See  18  U.S.C. A.  §  1073  Historical  and  Revision  Note  (West  Supp.  1982).  See  also  paragraph  60c(4). 

e.  Maximum  punishment.  The  maximum  punishment  is  based  on  18  U.S.C.  §  1201.  See  also  United  Stales  v.  Jackson,  supra. 

83.  Articia  134  (Mall:  taking,  opaning,  aacrating,  daatroying,  or  ataaiing) 

c.Expla/ioriofl.  This  paragraph  is  new  and  is  based  on  (/nifed  States  V.  Gaudet,  1 1  U.S.C. M.  A.  672, 29C.M.R.  488(1960);  United  States  v. 
Manausa,  12U.S,C.M.A.  37,  30C.M.R.  37  (1960).  This  offense  is  not  preempted  by  Article  121.  See  United  States  v.  Gaudet,  supra.  See  also 
paragraph  60. 

94.  Aiticia  134  (Malla:  dapoaKIng  or  cauaing  to  ba  dapoaKad  obscana  mattars  in) 

c.  Explanation.  This  paragraph  is  new  and  is  based  on  United  Stales  v.  Holt,  12  U.S.C.M.A.  471, 31  C.M.R.  57  (1961);  United  Stales  v. 
Linyear,  3  M.J.  1027  (N.C.M.R.  1977).  See  also  Hamling  v.  United  Stales.  418  U.S.  87  (1974);  MiV/er  v.  California.  413  U.S.  15  (1973). 

f.  Sample  specifications.  “Lewd”  and  “lascivious"  were  eliminated  because  they  are  synonymous  with  “obscene.”  See  Analysis,  paragraph 


•  .  .1 


95.  ArtIcIa  134  (Mlaprialon  of  aarloua  offanaa) 

c.  Explanation.  This  paragraph  is  based  on  paragraph  2 1 3/( 6)  of  MCM,  l%9(Rev.).  The  term  "serious  offense"  is  substituted  for  “felony" 
to  make  clear  that  concealment  of  serious  military  offenses,  as  well  as  serious  civilian  offenses,  is  an  offense.  Subsection  ( 1 )  is  based  on  Black's 
Law  Dictionary  902  (5th  ed.  1979).  See  also  United  Slates  v.  Daddano,  432  F.2d  1 1 19  (7th  Cir.  1970);  United  States  v.  Perlsiein,  1 26  F.2d  789  (3d 
Cir.),  cert,  denied.  316  U.S.  678  (1942);  18  U.S.C.  I  4. 

96.  AiUcIa  134  (Obatructing  Juatloa) 

c.  Explanation.  This  paragraph  is  new  and  is  based  on  United  States  v.  Favors,  48  C.M.R.  873  (A.C.M.R.  1974).  See  also  18  U.S.C. 
ii  1503,  1505,  1510,  1512,  1513;  United  States  v.  Chodkowski.  II  M.J.  605  (A.F.C.M.R.  1981). 


m 


97.  Articia  134  (Pandaring  and  proatHutlon) 

c.  Explanation.  This  paragraph  is  new  and  is  based  on  United  Slates  v.  Adams.  18  U.S.C.M.A.  310, 40  C.M.R.  22  (1969);  United  States  v. 
Bohannon,  20  C.M.R.  870  (A.F.B.R.  1955). 

e.  Maximum  punishment.  The  maximum  punishment  for  prostitution  is  based  on  18  U.S.C.  §  1384. 

96.  Articia  134  (Par|ury:  aubomation  of) 

c.  Explanation.  This  paragraph  is  new.  It  is  based  on  18U.S.C.  §  1622  which  applies  to  any  perjury.  See  I8U.S.C.  §  ]62\. SeegenerallyR. 
Perkins,  Criminal  Law  466-61  (2d  ed.  1969).  See  also  the  Analysis,  paragraph  57;  United  Stales  v.  Doughty.  14  U.S.C.M.A.  540,  34  C.M.R. 
320  (1964)  (res  judicate);  United  States  v.  Smith,  49  C.M.R.  325  (N.C.M.R.  1974)  (pleading). 

99.  ArUcIa  134  (Public  record:  altoring,  concealing,  removing,  mutlietlng,  obliterating,  or  daatroying) 

c.  Explanation.  This  paragraph  is  new  and  is  based  on  Mil.  R.  Evid.  803(8),  but  does  not  exclude  certain  types  of  records  which  are 
inadmissible  under  Mil.  R.  Evid.  803(8)  for  policy  reasons.  See  United  Stales  v.  Maze.  21  U.S.C.M.A.  260,  45  C.M.R.  34  (1972)  for  a 
discussion  of  one  of  these  offenses  in  relation  to  the  doctrine  of  preemption.  See  generally  18  U.S.C.  §  2071. 

f.  Sample  specification.  The  specification  contained  in  Appendix  6c,  no.  172,  from  MCM,  1969  (Rev.)  was  modified  by  deleting  the  word 
“steal"  because  this  would  be  covered  by  “remove." 

100.  ArOda  134  (QuaranUna:  madlcal,  braaking) 

b.  Elements.  The  word  “duly"  has  been  deleted  from  the  elements  of  this  offense  for  the  same  reasons  explained  in  Analysis,  paragraph  19. 

c.  Explanation.  Putting  a  person  “on  quarters"  or  other  otherwise  excusing  a  person  from  duty  because  of  illness  does  not  of  itself  constitute 
a  medicaJ  quarantine. 
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f.  Sample  specification.  Sample  specificalion  no.  173,  Appendix  6c  of  MCM,  l%9  (Rev. )  was  nnxlilied  based  on  the  delelion  of  the  word 
“duly,"  as  explained  in  the  analysis  to  paragraph  19.  See  subparagraph  b.  above. 

101.  Article  134  (Requesting  commission  of  an  offense) 

Introduction.  This  offense  is  new  to  the  Manual  for  Courts-Martial,  and  is  based  on  United  States  v.  Benton.  7  M  .J.  606(N  C.M  .R.  19791, 
pet.  denied,  8  M.J.  227  (1980). 

c.  Explanation.  This  paragraph  is  based  on  United  States  v.  Benton,  supra.  See  also  United  States  v.  Oakiev,  7  L'  .S  .C.M  .A.  733.  23C.M  R 
197  (1957). 

e.  Maximum  punishment.  The  maximum  punishment  is  based  on  United  States  v.  Oakley,  supra. 

102.  Article  134  (Restriction,  breaking) 

b.  Elements.  The  word  "duly"  has  been  deleted  from  the  elements  of  this  offense,  for  the  same  reasons  explained  in  Analysis,  paragraph  19. 

c.  Explonotion.  This  paragraph  is  new  and  is  based  on  paragraph  20b,  I26g.  Ulc.  and  1 74b  of  MCM.  1 969  (Rev).  See  also  United  States  v. 

Haynes.  15  U.S.C.M.A.  122,  35  C.M.R.  94  (1964). 

f.  Sample  specification.  Sample  specification  no.  175,  appendix  6c  of  MCM.  1969  (Rev.)  was  modified  based  on  the  deletion  of  the  word 
“duly,"  as  explained  in  the  analysis  of  paragraph  19.  See  subparagraph  b.  above. 

103.  Article  134  (Seizure:  destruction,  removal,  or  disposal  of  property  to  prevent) 

Introduction.  This  offense  is  new.  It  is  based  on  18  U.S  C.  §  2232.  See  generally  United  States  v.  Gibbons.  463  F.2d  1201  (3d  Cir.  1972): 

United  States  V.  Bernstein,  287  F.Supp.  84  (S.D.  Fla.  196S)',  United  States  v.Fishel,  12  M.J  602  (A. C.M.R.  1981),  pel.  demed,  13M.J.20.See 
also  the  opinion  in  United  States  v.  Gibbons,  331  F.  Supp.  970  (D.  Del.  1971). 

c.  Explanation.  The  second  sentence  is  based  on  United  States  v.  Gibbons,  supra.  Cf.  United  States  v.  Ferrone,  438  F.2d  381  (3dCir. ),  cert, 
denied.  402  U.S.  1008  (1971). 

e.  Maximum  punishment.  The  maximum  punishment  is  based  on  18  U.S.C.  §  2232. 

1(M.  Article  134  (Sentinel  or  lookout:  offenses  against  or  by) 

c.  Explanation.  This  paragraph  is  new.  See  Analysis,  paragraph  13  and  Analysis,  paragraph  38,  The  definition  of  "loiter"  is  taken  from 
United  States  v.  Muldrow,  48  C.M.R.  63,  65  n.  1  (A.F.C.M.R,  1973). 

e.  Maximum  punishment.  The  maximum  punishment  for  loitering  or  wrongfully  sitting  on  post  by  a  sentinel  or  lookout  was  increased 
because  of  the  potentially  serious  consequences  of  such  misconduct.  Cf.  Article  113. 

105.  Article  134  (Soliciting  another  to  commit  an  offense) 

b.  Elements.  See  United  States  v.  Mitchell,  15  M.J  214  (C.M.A.  1983);  the  Analysis,  paragraph  6.  See  also  paragraph  101. 

c.  Explanation.  See  the  Analysis,  paragraph  6. 

d.  Lesser  included  offenses.  See  United  States  v.  Benton.  7  M.J  606  (N.C.M.R.  1979),  pet.  denied,  8  M.J.  227  (1980). 

e.  Maximum  punishment.  See  United  States  v.  Benton,  supra. 

105.  Article  134  (Stolen  property:  krumrlngly  receiving,  buying,  concealing) 

c .  Explanation.  This  paragraph  is  based  on  paragraph  2 1 3/1 1 4)  of  MCM .  1 969  (Rev, )  and  United  Stales  v.  Cartwright,  1 3  M .  J.  1 74  (C .  M .  A . 

1982);  United  States  v.  Ford.  12  U.S.C.M.A.  3.  30  C  MR.  3  (I960).  See  United  States  v  Rokoski,  .30  C.M.R,  433  (A.B.R.  I960)  concerning 
knowledge.  See  also  United  States  v.  Bomivita.  21  U.S.C.M.A.  407.  45  C.M.R.  181  (1972),  concerning  this  offense  in  general. 

e.  Maximum  punishment.  The  maximum  punishments  have  been  revised.  Instead  of  three  levels  (less  than  S50.  $50  to  S 100.  and  over  $100) 
only  two  are  used.  This  is  simpler  and  conforms  more  closely  to  the  division  between  felony  and  misdemeanor  penalties  contingent  on  value  in 
property  offenses  in  civilian  jurisdictions. 

107.  Articia  134  (Straggling) 

c.  ExpUmation.  This  paragraph  is  new  and  is  based  on  Military  Judges'  Benchbook.  DA  PAM  27-9,  paragraph  .3-180  (May  1982) 

108.  ArtIcIa  134  (IbaUty:  wrongful  rafuaal) 

c.  Explanation.  This  paragraph  is  new  and  is  based  on  United  States  v.  Kirsch,  15  U.S.C.M.A.  84.  35  C.M.R.  56  ( 1964).  See  also  United  '  ~***% 

Slates  v.  Quarles.  50  C.M.R  514  (N.C.M.R  1975).  -  ;  . 

f  Sample  specificalion.  "Duly  appointed"  which  appeared  in  front  of  the  words  "board  of  officers"  in  sample  specification  no.  174, 

Appendix  6  of  MCM.  1969  (Rev. )  was  deleted.  This  is  because  all  of  the  bodies  under  this  paragraph  must  be  properly  convened  or  appointed 
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Summary  courts-martial  were  expressly  added  to  the  sample  specilication  to  make  clear  that  this  offense  may  ixcur  before  a  summary  court- 
martial. 

109.  Articto  134  (ThrMt  or  hoax;  bomb) 

Introduction.  This  offense  is  new  to  the  Manual  for  Courts-Martial  It  is  based  generally  on  IK  L'  S  C  $  K44iel  and  on  Military  Judnes 
Benchbook,  DA  PAM  27-9,  paragraph  3-189  (May  1982)  Bomb  hoax  has  been  recognized  as  an  offense  under  clause  I  n{  Article  1.34  I  'niied 
States  V.  Mayo.  12  M.J.  286  (C  M. A.  1982). 

c.  Explanation.  This  paragraph  is  based  on  Military  Judges’  Benchhook.  supra  at  paragraph  3-  IK9 
e.  Maximum  punishment.  The  maximum  punishment  is  based  on  18  L'  S.C.  §  K44lei 

110.  Articia  134  (Thraal,  communicating) 

c.  Expfmiorion.  This  paragraph  is  taken  from  paragraph  2l.37(IO)ofMCM.  l969(Rev  l  See  also  Vniied  States  v  Cdluis.  I.3U  SC  M  A 
458,  32  C.M.R.  458  (1963);  United  States  v.  Frayer.  1 1  US. CM  A  600.  29  C  M  R  4)6  (I960) 

111.  ArtIcIa  134  (Unlawful  antry) 

c.  Explcmation.  This  paragraph  is  new  and  is  based  on  United  States  i-  Breen.  15  U  S  C  M  A  658.  36C  M  R  1.56)  1966);  United  States  v. 
Gillin.  8  U.S.C.M.A.  669.  25  C.M.R.  173  (1958);  United  States  v.  Lose.  4  U  S  C  M  A  260.  15  C  M  R  260  ( 19.54)  See  also  United  States  v. 
Wickersham,  14  M.J.  404  (C.M.A.  1983)  (storage  area);  United  States  v.  Taylor.  I2US.C  MA  44,  30  CM  R  44  (1960)  (aircraft);  United 
States  V.  Sutton,  21  U.S.C.M.A.  344,  45  C.M.R.  1 18  (1972)  (tracked  vehicle);  United  States  c  Selke.  4  M  J  293  (CM  A.  1978)  (summary 
disposition)  (Cook,  J.,  dissenting). 

112.  Articia  134  (Wfaapon:  concaalad,  carrying) 

c.  Explanation.  This  paragraph  is  new  and  is  based  on  United  States  v  Tohin.  17  U. S.C  M  A  625.  38C.M  R  423  (1968);  United  States  v. 
Bluet,  10  US. C.M.A.  67,  27  C.M.R.  141  (1958);  United  States  v.  Thompson.  3U  S.C.M  A  620.  I4C  M  R.  38  (1954).  Subsection  ( 3 )  is  based 
on  United  States  v.  Bishop.  2  M.J.  741  (A.F.C.M  R  1977),  pet.  denied.  3  M  J  184  (1977) 

113.  ArUcIa  134  (Wearing  unauthorized  Inaignia,  decoration,  badge,  ribbon,  device,  or  lapel  button) 

e.  Maximum  punishment.  The  maximum  punishment  has  been  Increased  to  include  a  bad-conduct  discharge  because  this  offense  often 
involves  deception. 


PART  V 

NONJUDICIAL  PUNISHMENT  PROCEDURE 


1.  Qanaral 

c.  Purpose.  This  paragraph  is  based  on  the  legislative  history  of  Article  IS.  both  as  initially  enacted  and  as  modified  in  1962  See  generally 
H.  R.  Rep.  No.  491,  81st  Cong.,  1st  Sess.  14-15  (1949);  S.  Rep.  No.  1911,  87th  Cong  .  2d  Sess.  (1962). 

d.  Policy.  Subparagraph  ( I )  is  based  on  paragraph  1 29a  of  MCM.  1969  (Rev. ).  Subparagraph  (2)  is  based  on  the  last  sentence  of  paragraph 
129a  of  MCM,  1969  (Rev.)  and  on  service  regulations.  See,  e  g  .  AR  27-10.  para.  .3-4b  (1  Sep  1982);  JAGMAN  sec  0101 .  Cf  Article  37. 
Subparagraph  (3)  is  based  on  the  second  paragraph  of  paragraph  129b  of  MCM.  1969  (Rev  ). 

e.  Minor  offenses.  This  paragraph  is  derived  from  paragraph  1 28b  of  MCM.  1969  (Rev  ).  service  regulations  concerning  "  minor  offenses" 
(see,  e.g.,  AR  27-10,  para.  3-3<J  (1  Sep.  1982);  AFR  1 1 1-9.  para.  3a(3)  (31  Aug  1979));  United  Stales  v.  FretweU.  1 1  U  S. C  M  .  A  377.  29 
C.M.R.  193  (I960).  The  intent  of  the  paragraph  is  to  provide  the  commander  with  enough  latitude  to  appropnately  resolve  a  disciplinary  problem 
Thus,  in  some  instances,  the  commander  may  decide  that  nonjudicial  punishment  may  be  appropnate  for  an  offense  that  could  result  in  a 
dishonorable  discharge  or  confinement  for  more  than  I  year  if  tried  by  general  court-martial,  eg.  failure  to  obey  an  order  or  regulation.  On  the 
other  hand,  the  commander  could  refer  a  case  to  a  court-martial  that  would  ordinarily  be  considered  at  nonjudicial  punishment,  e  g  .  a  short 
unauthorized  absence,  for  a  servicemember  with  a  long  history  of  short  unauthorized  absences,  which  nonjudicial  punishment  has  not  been 
successful  in  correcting. 

f.  Limitations  on  nonjudicial  punishment.  (I)  Double  punishment  prohibited.  This  subparagraph  is  taken  from  the  first  paragraph  of 
paragraph  l28dofMCM,  1969  (Rev).  Note  that  what  is  prohibited  is  the  service  of  punishment  twice  Where  nonjudicial  punishment  is  set  aside, 
this  does  not  necessarily  prevent  reimposition  of  punishment  and  service  of  punishment  not  previously  served 

(2)  Increase  in  punishment  prohibited.  This  paragraph  is  taken  from  the  second  paragraph  of  paragraph  1 2M  of  MCM .  I  %9  j  Rev  l 

(3)  Multiple  punishment  prohibited  This  paragraph  is  based  on  the  guidance  for  court-martial  offenses,  found  in  paragraphs  .3()g  and 
33AofMCM.  1969  (Rev.) 

(4)  Statute  cf  limitations.  This  paragraph  restates  the  requirements  of  Article  4.3ici  regarding  nonjudicial  punishment 
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(5)  Civilian  courts.  This  paragraph  is  derived  from  service  regulations  (see.  e.g  .  \R  27-10,  chap.  4  ( 1  Sep.  1982))  and  is  intended  to 
preclude  the  possibility  of  a  servicemember  being  punished  by  separate  jurisdictions  for  the  same  offense,  except  in  unusual  cases. 

g.  Relationship  cf  nonjudicial  punishment  to  administrative  corrective  measures.  This  paragraph  is  derived  from  paragraph  1 28r  of  MCM, 
1969  (Rev.)  and  service  regulations.  See,  e.g..  AR  27-10.  para.  3-4  (I  Sep.  1982). 

h.  Effect  cf  errors.  This  paragraph  is  taken  from  paragraph  130  of  MCM,  1969  (Rev  ). 

2.  Who  may  Impoaa  noniudiclal  punlshmant 

This  paragraph  is  taken  from  paragraph  128<iof  MCM.  1969  (Rev.)  and  service  regulations.  See.  e.g..  AR  27-10,  para.  3-7(1  Sep.  1982); 
lAGMAN  sec.  0101;  AFR  1 1 1-9,  para.  3  (31  Aug.  1979).  Additional  guidance  in  (his  area  is  left  to  Secretarial  regulation,  in  accordance  with  the 
provisions  of  Article  IS(a). 

а.  Right  to  damand  trial. 

This  paragraph  is  taken  from  Article  15(a)  and  paragraph  132  of  MCM.  1969  (Rev  ). 

4.  Prooadura 

This  paragraph  is  based  on  paragraph  133  of  MCM,  1969  (Rev.)  and  service  regulations.  It  provides  a  uniform  basic  procedure  for 
nonjudicial  punishment  for  all  the  services.  Consistent  with  the  purposes  of  nonjudicial  punishment  (see  S.  Rep.  No.  191 1. 87th  Cong.  2dSess.  4 
(1962))  it  provides  due  process  protections  and  is  intended  to  meet  the  concerns  expressed  in  the  Memorandum  of  Secretary  of  Defense  Laird.  1 1 
January  1973.  See  also  VnitedStates  v.  Mack,  9  M.J.  300, 320-21  (C.M.A.  1980).  The  Report  of  the  Task  Force  on  the  Administration  of  Military 
Justice  in  the  Armed  Forces,  1972,  and  GAO  Report  to  the  Secretary  of  Defense.  Better  Administration  of  Military  Article  IS  Punishments  for 
Minor  Offenses  is  Seeded,  September  2,  1980,  were  also  considered. 

Note  that  there  is  no  right  to  consult  with  counsel  before  deciding  whether  to  demand  trial  by  court-martial.  Unless  otherwise  prescribed  by 
the  Secretary  concerned,  the  decision  whether  to  permit  a  member  to  consult  with  counsel  is  left  to  the  commander.  In  United  States  v.  Mack, 
supra,  records  of  punishments  where  such  opportunity  was  not  afforded  (except  when  the  member  was  attached  to  or  embarked  in  a  vessel )  were 
held  irtadmissible  in  courts-martial. 

5.  Punlahnwnta 

This  paragraph  is  taken  from  paragraph  131  of  MCM,  1969  (Rev.).  Subparagraph  b(2)(b)4  is  also  based  on  S.  Rep.  1911, 87th  Cong.,  1st 
Seas.  7  (1962).  Subparagraph  c(4)  is  also  based  on  id.  at  6-7  and  Hearings  Before  a  Subcomm.  cf  the  House  Comm,  on  Armed  Services.  87th 
Cong.,  1st  Sess.  33  (1962).  Detention  of  pay  was  deleted  as  a  punishment  because  under  current  centralized  pay  systems,  detention  of  pay  is 
cumbersome,  ineffective,  and  seldom  used.  The  concept  of  apportionment,  aithorized  in  Article  15(b)  and  set  forth  in  paragraph  Bldof  MCM, 
1969  (Rev.),  was  eliminated  as  unnecessary  and  confusing.  Accordingly,  the  Table  of  Equivalent  Punishments  is  no  longer  necessary. 
Subparagraph  d,  in  concert  with  the  elimination  of  the  apportionment  concept,  will  ease  the  commanders'  burden  of  determining  an  appropriate 
punishment  and  make  the  implementation  of  that  punishment  more  efficient  and  understandable. 

б.  Suapwwlon,  mitigation,  romlMlon,  and  aatting  aalda 

This  paragraph  is  taken  from  Article  15,  paragraph  134  of  MCM,  l%9  (Rev  ),  and  service  regulations.  See.  e.g..  AR  27-10,  paras.  3-23 
through  3-28(1  Sep.  1982);  JAGMAN  sec.  0101;  AFR  1 1 1-9,  para.  7(31  Aug.  1979).  Subparagraph  a  dealing  with  suspension  was  expanded  to: 
require  a  violation  of  the  code  during  the  period  of  suspension  as  a  basis  for  vacation  action,  and  to  explain  that  vacation  action  is  not  in  itself 
nonjudicial  punishment  and  does  not  preclude  the  imposition  of  nonjudicial  punishment  for  the  offenses  upon  which  (he  vacation  action  was 
based.  Subparagraph  a(4)  provides  a  procedure  for  vacation  of  suspended  nonjudicial  punishment.  This  procedure  parallels  the  procedure  found 
sufficient  to  make  admissible  in  courts-martial  records  of  vacation  of  suspended  nonjudicial  punishment.  United  States  v.  Covington.  lOM.J.  64 
(C.M.A.  1980). 

7.  AppMla 

This  paragraph  is  taken  from  paragraph  1 35  of  MCM.  I  %9  (Rev.)  and  service  regulations  dealing  with  appeals.  See  AR  27-10.  paras.  3-29 
through  3-35  (I  Sep.  1982);  JAGMAN  0101;  AFR  1 1 1-9,  para.  8(31  Aug.  1981).  Subparagraph  (d)  requires  an  appeal  to  be  filed  within  5  days  or 
the  right  to  appeal  will  be  waived,  absent  unusual  circumstances.  This  is  a  reduction  from  the  15  days  provided  for  In  paragraph  135  and  is 
intended  to  expedite  the  appeal  process.  Subparagraph  f(2)  is  intended  to  promote  sound  practice,  that  is,  the  superior  authority  should  consider 
many  factors  when  reviewing  an  appeal,  and  not  be  limited  to  matters  submitted  by  the  appellant  or  the  officer  imposing  the  punishment 
Subparagraph  f(3)  provides  for  “additional  proceedings"  should  a  punishment  be  set  aside  due  to  a  procedural  error.  This  is  consistent  with  court- 
martial  practice  and  intended  to  ensure  that  procedural  errors  do  not  prevent  appropriate  disposition  of  a  disciplinary  matter. 

A.  IWeordg  of  non|udleM  punlolunont 

This  paragraph  is  taken  from  Article  15(g)  and  paragraph  I33r  of  MCM.  1969  (Rev  ). 
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ANALYSIS  OF  THE  1980  AMENDMENTS  TO  THE  MANUAL  FOR  COURTS-MARTIAL 


The  Military  Rules  of  Evidence ,  Chapter  XXVII  of  the  Manual  for  Courts-Martial .  were  the  product  of  a  two  year  effort  participated  in  by  the 
General  Counsel  of  the  Department  of  Defense,  the  United  States  Court  of  Military  Appeals,  the  Military  Departments,  and  the  Department  of 
Hansportation.  The  Rules  were  drafted  by  the  Evidence  Working  Group  of  the  Joint  Service  Committee  on  Military  Justice,  which  consisted  of 
Commander  James  Pinnell,  JAGC,  U.S.  Navy,  then  Major  John  Bozeman,  JAGC,  U.S.  Army  (from  April  1978  until  July  1978),  Major  Fredric 
Ledeter,  JAGC,  U.S.  Army  (from  August,  1978),  Major  James  Potuk,  U.S.  Air  Force,  Lieutenant  Commander  Tom  Snook,  U.S.  Coast  Guard, 
and  Mr.  Robert  Mueller  and  Ms.  Carol  Wild  Scott  of  the  United  States  Court  of  Military  Appeals.  Mr.  Andrew  Effron  represented  the  Office  of  the 
General  Counsel  of  the  Department  of  Defense  on  the  Committee.  The  draft  mies  were  reviewed  and,  as  modified,  approved  by  the  Joint  Service 
Committee  on  Military  Justice.  Aspects  of  the  Rules  were  reviewed  by  the  Code  Committee  as  well.  See  Article  67(g).  The  Rules  were  approved 
by  the  General  Counsel  of  the  Department  of  Defense  and  forwarded  to  the  White  House  via  the  Office  of  Management  and  Budget  which 
circulated  the  Rules  to  the  Departments  of  Justice  and  Transportation. 

The  following  Analysis  was  prepared  primarily  by  Major  Fredric  Lederer,  U.S.  Army,  of  the  Evidence  Working  Group  of  the  Joint  Service 
Committee  on  Military  Justice  and  was  approved  by  the  Joint  Service  Committee  on  Military  Justice  and  reviewed  in  the  Office  of  the  General 
Counsel  of  the  Department  of  Defense.  The  Analysis  presents  the  intent  of  the  drafting  committee;  seeks  to  indicate  the  source  of  the  various 
changes  to  the  Manual,  and  generally  notes  when  substantial  changes  to  military  law  result  from  the  amendments.  This  Analysis  is  not,  however, 
part  of  the  Executive  Order  modifying  the  present  Manual  nor  does  it  constitute  the  official  views  of  the  Department  of  Defense ,  the  Department  of 
IVanspottation,  the  Military  Departments,  or  of  the  United  States  Court  of  Military  Appeals. 

The  Analysis  does  not  identify  technical  changes  made  to  adapt  the  Federal  Rules  of  Evidence  to  military  use.  Accordingly,  the  Analysis 
does  not  identify  changes  made  to  make  the  Rules  gender  neutral  or  to  adapt  the  Federal  Rules  to  military  terminology  by  substituting,  for 
example,  "court  members”  for  “jury”  and  "military  judge"  for  "court”.  References  within  the  Analysis  to  "the  present  Manual”  refer  to  the 
Manual  for  Courts-Martial,  l%9(Rev.  ed.)  (Executive  Order  11,476,  as  amended  by  Executive  Order  1 1,835  and  Executive  Order  12,018)  as  it 
existed  prior  to  the  effective  date  of  the  1980  amendments.  References  to  the  "Federal  Rules  of  Evidence  Advisory  Committee"  refer  to  the 
Advisory  Committee  on  the  Rules  of  Evidence  appointed  by  the  Supreme  Court,  which  prepared  the  original  draft  of  the  Federal  Rules  of 
Evidence. 

Section  I.  Gonoral  Provisions 
Rule  101.  Scops 

(»)  Applicability.  Rule  101(a)  is  taken  generally  from  Federal  Rule  of  Evidence  101.  It  emphasizes  that  these  Rules  are  applicable  to  summary  as 
well  as  to  special  and  general  courts-martial.  See  "Rule  of  Construction.”  Rule  101(c),  infra.  Rule  1 101  expressly  indicates  that  the  rules  of 
evidence  are  inapplicable  to  investigative  hearings  under  Article  32,  proceedings  for  pretrial  advice,  search  authorization  proceedings,  vacation 
proceedings,  and  certain  other  proceedings.  Although  the  Rules  apply  to  sentencing,  they  may  be  “relaxed”  under  Rule  1 101  (c)  and  II  7Sc  of  the 
Manual. 

The  limitation  in  subdivision  (a)  applying  the  Rules  to  courts-martial  is  intended  expressly  to  recognize  that  these  Rules  ate  not  applicable  to 
military  commissions,  provost  courts,  and  courts  of  inquiry  unless  otherwise  required  by  competent  authority.  5re  H  2  of  the  Manual.  Ihe  Rules, 
however,  serve  as  a  "guide”  for  such  tribunals.  Id. 

The  Military  Rules  of  Evidence  are  inapplicable  to  proceedings  conducted  pursuant  to  Article  IS  of  the  Uniform  Code  of  Military  Justice. 

The  decisions  of  the  United  States  Court  of  Military  Appeals  and  of  the  Courts  of  Military  Review  must  be  utilized  in  interpreting  these 
Rules.  While  specific  decisions  of  the  Article  III  courts  involving  rules  which  are  common  both  to  the  Military  Rules  and  the  Federal  Rules  should 
be  considered  very  persuasive,  they  are  not  binding;  see  Article  36  of  the  Uniform  Code  of  Military  Justice.  It  should  be  noted,  however,  that  a 
significant  policy  consideration  in  adopting  the  Federal  Rules  of  Evidence  was  to  ensure,  where  possible,  common  evidentiary  law. 

(b)  Secondary  sources.  Rule  10 1  (b)  is  taken  from  f  1 37  of  the  present  Manual  which  has  its  origins  in  Article  36  of  the  Uniform  Code  of  Military 
Justice.  Rule  101(a)  makes  it  clear  that  the  Military  Rules  of  Evidence  are  the  primary  source  of  evidentiary  law  for  military  practice. 
Notwithstanding  their  wide  scope,  however.  Rule  101(b)  recognizes  that  recourse  to  secondary  sources  may  occasionally  be  necessary.  Rule 
101(b)  prescribes  the  sequence  in  which  such  sources  shall  be  utilized. 

Rule  lOKbM  I )  requires  that  the  first  such  source  be  the  "rules  of  evidence  generally  recognized  in  the  trial  of  criminal  cases  in  the  United 
Stales  District  courts.”  To  the  extent  that  a  Military  Rule  of  Evidence  reflects  an  express  modification  of  a  Federal  Rule  of  Evidence  or  a  federal 
evidentiary  procedure,  the  Ptesideni  has  determined  that  the  unmodified  Federal  Rule  or  procedure  is,  within  the  meaning  of  Article  36(a),  either 
not  "practicable”  oris  "contrary  to  or  inconsistent  with"  the  Uniform  Code  of  Military  Justice.  Consequently,  to  the  extent  to  which  the  Military 
Rules  do  not  dispose  of  an  issue,  the  Article  III  Federal  practice  when  practicable  and  not  inconsistent  or  contrary  to  the  Military  Rules  shall  be 
applied.  In  determining  whether  there  is  a  rule  of  evidence  "generally  recognized",  it  is  anticipated  that  ordinary  legal  research  shall  be  involved 
with  primary  emphasis  being  placed  upon  the  published  decisions  of  the  three  levels  of  the  Article  III  courts. 

Under  Rule  1102,  which  concerns  amendments  to  the  Federal  Rules  of  Evidence,  no  amendment  to  the  Federal  Rules  shall  be  applicable  to 
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couns-martial  until  1 80  days  after  the  amendment's  effective  date  unless  the  Ftesidenl  shall  direct  its  earlier  adoption  Thus,  such  an  amendment 
cannot  be  utilized  as  a  secondary  source  until  1 80  days  has  passed  since  its  effective  date  or  until  the  President  has  directed  its  adoption .  »  hichever 
occurs  first.  An  amendment  will  not  be  applicable  at  any  time  if  the  President  so  directs 

It  is  the  intent  of  the  Committee  that  the  expression,  "common  law'  found  within  Rule  lOltbit  2)  be  construed  in  its  broadest  possible  sense 
It  should  include  the  federal  common  law  and  what  may  be  denominated  military  common  law  Prior  military  cases  may  be  cited  as  authority 
under  Rule  101(b)(2)  to  the  extent  that  they  are  based  upon  a  present  Manual  provision  which  has  been  retained  in  the  Military  Rules  of  Evidence 
or  to  the  extent  that  they  ate  not  inconsistent  with  the  "rules  of  evidence  generally  recognized  in  the  trial  of  criminal  cases  in  the  United  States 
district  courts.”  deal  with  matters  "not  otherwise  prescribed  in  this  Manual  or  these  rules.  "  and  are  "practicable  and  not  inconsistent  w  ith  or 
contrary  to  the  Uniform  Code  of  Military  Justice  or  this  Manual." 

(c)  Rule  of  construction.  Rule  10 1  (c)  is  intended  to  avoid  urmecessary  repetition  of  the  expressions,  "president  of  a  special  court-martial  w  ithout  a 
military  judge"  and  "summary  court-martial  officer".  "Summary  court-martial  officer"  is  used  instead  of  "summary  court-martial  "  for 
purposes  of  clarity.  A  summary  court-martial  officer  is  considered  to  function  in  the  same  role  as  a  military  judge  notwithstanding  possible  lack  of 
legal  training.  As  previously  noted  in  *  137  of  the  Manual,  “a  summary  court-martial  has  the  same  discretionary  power  as  a  military  judge 
concerning  the  reception  of  evidence,"  Where  the  application  of  these  Rules  in  a  summary  court-martial  or  a  special  court-martial  w  ithout  a 
military  judge  is  different  from  the  application  of  the  Rules  in  a  court-martial  with  a  military  judge,  specific  reference  has  been  made 

Disposition  cf present  Manual .  That  part  of*!  1 37  of  the  present  manual  not  reflected  in  Rule  101  is  found  in  other  rules,  see.  e.g.  Rules  104. 
401 ,  403  The  reference  in  *  137  to  privileges  arising  out  of  treaty  or  executive  agreement  has  been  deleted  as  being  unnecessary  See  generally 
Rule  501. 

Rule  102.  Purpose  and  Construction 

Rule  102  is  taken  without  change  from  Federal  Rule  of  Evidence  102  and  is  without  counterpart  in  the  present  Manual  for  Courts-Martial .  It 
provides  a  set  of  general  guidelines  to  be  used  in  construing  the  Military  Rules  of  Evidence.  It  is.  however,  only  a  rule  of  construction  and  not  a 
license  to  disregard  the  Rules  in  order  to  reach  a  desired  result. 

Rule  103.  Rulings  on  Evidsnes 

W  Effect  cf  erroneous  ruling .  Rule  103(a)  is  taken  from  the  Federal  Rule  with  a  number  of  changes.  The  first,  the  use  of  the  language,  “the  ruling 
materially  prejudices  a  substantial  right  of  a  party"  in  place  of  the  Federal  Rule’s  "a  substantial  right  of  a  pany  is  affected"  is  required  by  Article 
59(a)  of  the  Uniform  Code  of  Military  Justice.  Rule  103(a)  comports  with  present  military  practice. 

The  second  significant  change  is  the  addition  of  material  relating  to  constitutional  requirements  and  explicitly  slates  that  errors  of 
constitutional  magnitude  may  require  a  higher  standard  than  the  general  one  required  by  Rule  103(a).  For  example,  the  harmless  error  rule,  when 
applicable  to  an  error  of  constitutional  dimensions,  prevails  over  the  general  rule  of  Rule  103(a).  Because  Section  III  of  these  Rules  embodies 
constitutional  rights,  two  standards  of  error  may  be  at  issue;  one  involving  the  Military  Rules  of  Evidence,  and  one  involving  the  underlying 
constitutional  rule.  In  such  a  case,  the  standard  of  error  more  advantageous  to  the  accused  will  apply. 

Rule  I03(a)(  I )  requires  that  a  timely  motion  or  objection  generally  be  made  in  order  to  preserve  a  claim  or  error.  This  is  similar  to  but  more 
specific  than  present  practice.  In  making  such  a  motion  or  objection,  the  party  has  a  right  to  state  the  specific  grounds  of  the  objection  to  the 
evidence.  Failure  to  make  a  timely  and  sufficiently  specific  objection  may  waive  the  objection  for  purposes  of  both  trial  and  appeal.  In  applying 
Federal  Rule  1 03(a),  the  Article  111  courts  have  interpreted  the  Rule  strictly  and  held  the  defense  to  an  extremely  high  level  of  specificity.  See,  e.g  .. 
United  States  v.  Rubin.  609  F.2d  5 1 . 61-63  (2d  Cir.  1 979)  (objection  to  form  of  witness’s  testimony  did  not  raise  or  preserve  an  appropriate  hearsay 
objection);  United  States  v.  O'Brien.  601  F.2d  1067  (9th  Cir.  1979)  (objection  that  prosecution  witness  was  testifying  from  material  not  in 
evidence  held  inadequate  to  raise  or  preserve  an  objection  under  Rule  1006).  As  indicated  in  the  Analysis  of  Rule  802,  Rule  103  significantly 
changes  military  law  insofar  as  hearsay  is  concerned.  Unlike  present  law  under  which  hearsay  is  absolutely  incompetent,  the  Military  Rules  of 
Evidence  simply  treat  hearsay  as  being  inadmissible  upon  adequate  objection;  see  Rules  803.  103(a).  Note  in  the  context  of  Rule  103(a)  thatH  53g 
of  the  Manual  states:  "Both  sides  in  a  case  are  entitled  to  an  opportunity  to  present  and  support  their  respective  contentions,  upon  any  matter 
presented  to  the  court  for  decision." 

An  "offer  of  proof’  is  a  concise  statement  by  counsel  setting  forth  the  substance  of  the  expected  testimony  or  other  evidence.  See  present 
Manual  f  I45r. 

Rule  103(a)  prescribes  a  standard  by  which  errors  will  be  tested  on  appeal.  Although  counsel  at  trial  need  not  indicate  how  an  alleged  error 
will  “materially  prejudice  a  substantial  right”  in  order  to  preserve  error,  such  a  showing,  during  or  after  the  objection  or  offer,  may  be  advisable  as 
a  matter  of  trial  practice  to  further  illuminate  the  issue  for  both  the  trial  and  appellate  bench. 

(b);  (c)  Record  of  offer  and  ruling:  Hearing  of  members — Rule  103(b)  and  (c)  are  taken  from  the  Federal  Rules  with  minor  changes  in  terminology 
to  adapt  them  to  military  procedure. 

Id)  Plain  error — Rule  103(d)  is  taken  from  the  Federal  Rule  with  a  minor  change  of  terminology  to  adapt  it  to  military  practice  and  the  substitution 
of  "materially  prejudices"  substantial  rights  of  "affecting  "  substantial  rights  to  conform  it  to  Article  59(a)  of  the  Uniform  Code  of  Military 
Justice. 

Rule  104.  Preliminary  Questlona 

(a)  Questions  of  admissibility  generally.  Rule  104(a)  is  taken  generally  from  the  Federal  Rule.  Language  in  the  Federal  Rule  requiring  that 
admissibility  shall  be  determined  by  the  “court,  subject  to  the  provisions  of  subdivision  (b)"  has  been  struck  to  ensure  that,  subject  to  Rule  1008. 
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questions  of  admissibility  are  solely  for  the  military  judge  and  nut  for  the  court-members.  The  deletion  of  the  language  is  not  intended,  however,  to 
negate  the  general  interrelationship  between  subdivisions  (a)  and  (b).  When  relevancy  is  conditioned  on  the  fullillnieni  of  a  condition  of  fad.  the 
military  judge  shall  "admit  it  upon,  or  subject  to.  the  introduction  of  evidence  sufficient  to  support  a  finding  of  the  fulfillment  of  the  condition  " 

Pursuant  to  language  taken  from  Federal  Rule  of  Evidence  I04(al.  the  rules  of  evidence,  other  than  those  with  respect  to  privileges,  are 
inapplicable  to  "preliminary  questions  concerning  the  qualification  of  a  person  to  be  a  witness,  the  existence  of  a  privilege,  the  admissibility  of 
evidence.  .  .  These  exceptions  are  new  to  military  law  and  may  substantially  change  military  practice  The  Federal  Rule  has  been  mixlilied. 
however,  by  inserting  language  relating  to  applications  for  continuances  and  determinations  of  witness  availability.  The  change,  taken  from 
present  Manual  ^  137,  is  required  by  the  worldwide  disposition  of  the  armed  forces  which  makes  matters  relating  to  continuances  and  w  itness 
availability  particularly  difficult,  if  not  impossible,  to  resolve  under  the  normal  rules  of  evidence — particularly  the  hearsay  rule. 

A  significant  and  unresolved  issue  stemming  from  the  language  of  Rule  104(a)  is  whether  the  rules  of  evidence  shall  be  applicable  to 
evidentiary  questions  involving  constitutional  or  statutory  issues  such  as  those  arising  under  Article  3 1 .  Thus  it  is  unclear,  for  example,  w  hether 
the  mies  of  evidence  are  applicable  to  a  determination  of  the  voluntariness  of  an  accused's  statement.  While  the  Rule  strongly  suggests  that  rules  of 
evidence  are  not  applicable  to  admissibility  determinations  involving  constitutional  issues,  the  issue  is  unresolved  at  present. 

(b)  Relevancy  conditioned  on  fact.  Rule  104(b)  is  taken  from  the  Federal  Rule  except  that  the  following  language  has  been  added:  "A  ruling  on  the 
sufficiency  of  evidence  to  support  a  finding  of  fulfillment  of  a  condition  of  fact  is  the  sole  responsibility  of  the  military  judge  ."  This  material  was 
added  in  order  to  clarify  the  rule  and  to  explicitly  preserve  contemporary  military  procedure.  Manual  *'  S7.  Under  the  Federal  Rule,  it  is  unclear 
whether  and  to  what  extent  evidentiary  questions  are  to  be  submitted  to  the  jury  as  questions  of  admissibility.  Rule  1 04(b|  has  thus  been  clarified  to 
eliminate  any  possibility,  except  as  required  by  Rule  1008.  that  the  court  members  will  make  an  admissibility  determination,  failure  to  clarify  the 
rale  would  produce  unnecessary  confusion  in  the  minds  of  the  court  members  and  unnecessarily  prolong  trials.  Accordingly,  adoption  of  the 
language  of  the  Federal  Rules  without  modification  is  impracticable  in  the  armed  forces. 

(c)  Hearing  cf  members.  Rule  I04<c)  is  taken  generally  from  the  Federal  Rule,  introductory  material  has  been  added  because  of  the  impossibility 
of  conducting  a  hearing  out  of  the  presence  of  the  members  in  a  special  court-martial  without  a  military  judge.  "Statements  of  an  accused" 
has  been  used  in  lieu  of  "confessions"  because  of  the  phrasing  of  Article  3 1  of  the  Uniform  Code  of  Military  Justice,  which  has  been  followed  in 
Rules  301-306. 

(d)  Testimony  by  accused.  Rule  104(d)  is  taken  without  change  from  the  Federal  Rule.  Application  of  this  rule  in  specific  circumstances  is  set  forth 
in  Rules  304(0,  311(0  and  321(e). 

(e)  Weight  and  credibility.  Rule  104(e)  is  taken  without  change  from  the  Federal  Rule. 

RuM  105.  UmKed  adinlMlbility 

Rule  103  is  taken  without  change  from  the  Federal  Rule,  In  view  of  its  requirement  that  the  military  judge  restrict  evidence  to  its  proper  scope 
“upon  request,"  it  overrules  United  States  v.  Grunden,  2  M.J.  1 16  (C.M.  A.  1977)  (holding  that  the  military  judge  must  sua  sponte  instruct  the 
members  as  to  use  of  evidence  of  uncharged  misconduct)  and  related  cases  insofar  as  they  require  the  military  judge  to  sua  sponte  instruct  the 
members.  See  e.g..S.  SALTZBURG  &  K.  REDDEN.  FEDERAL  RULES  OF  EVIDENCE  MANUAL  50  (2d  ed.  1977);  United  States  v.  Sangrey. 
586  F.2d  1315  (9th  Cir.  1978);  United  States  v.  Bornes.  586  F.2d  1052  (5th  Cir.  1978);  United  States  v.  Bridwell.  583  F,2d  1 135  ( 10th  Cir.  1978); 
but  see  United  Slates  v.  Ragghianti.  560  F.2d  1376  (9th  Cir.  1977).  This  is  compatible  with  the  general  intent  of  both  the  Federal  and  Military 
Rules  in  that  they  place  primary  if  not  full  responsibility  upon  counsel  for  objecting  to  or  limiting  evidence.  Note  that  Rule  306.  dealing  with 
statements  of  co-accused,  is  more  restrictive  and  protective  than  Rule  105.  The  military  judge  may.  of  course,  choose  to  instruct  sua  sponte  but 
need  not  do  so.  Failure  to  instruct  sua  sponte  could  potentially  require  a  reversal  only  if  such  failure  could  be  considered  "plain  error"  within  the 
meaning  of  Rule  103(d).  Most  failures  to  instruct  sua  sponte.  or  to  instruct,  cannot  be  so  considered  in  light  of  current  case  law. 

Rute  106.  Rmialndsr  of  or  RoMod  Writings  or  Rscordsd  Statsmsnts 

Rule  106  is  taken  from  the  Federal  Rule  without  change.  In  view  erf"  the  tendency  of  fact-finders  to  give  considerable  evidentiary  weight  to 
written  matters,  the  Rule  is  intended  to  preclude  the  misleading  situation  that  can  occur  if  a  party  presents  only  part  of  a  writing  or  recorded 
statement.  In  contrast  to  f  I40o  of  the  present  Manual,  which  applies  only  to  statements  by  an  accused,  the  new  Rule  is  far  more  expansive  and 
permits  a  party  to  require  the  opposing  party  to  introduce  evidence.  That  aspect  of  t  I40a(b)  survives  as  Rule  304(h)(2)  and  allows  the  defense  to 
complete  an  alleged  confession  or  admission  offered  by  the  prosecution.  When  a  confession  or  admission  is  involved,  the  defense  may  employ 
both  Rules  106  and  304(h)(2),  as  appropriate. 

SMUon  H.  Judicial  Node# 

Rula  201.  Judicial  NoUca  of  Adjudlcatlva  Facts 

(a)  Scope  (/Rule.  Rule  201(a)  provides  that  Rule  201  governs  judicial  notice  of  adjudicative  facts.  In  so  doing,  the  Rule  replaces  present  Manual 
I  147a.  The  Federal  Rules  of  Evidence  Advisory  Committee  defined  adjudicative  facts  as  “simply  the  facts  of  the  particular  case"  and 
distinguished  them  from  legislative  facts  which  it  defined  as  "those  which  have  relevance  to  legal  reasoning  and  the  lawmaking  process,  whether 
in  the  formulation  of  a  legal  principle  or  ruling  by  a  judge  or  court  or  in  the  enactment  of  a  legislative  body,"  reprinted  in  S.  SALTZBURG  &  K. 
REDDEN,  FEDERAL  RULES  OF  EVIDENCE  MANUAL  63  (2d  ed.  1977).  The  distinction  between  the  two  types  of  facts,  originated  by 
Professor  Kenneth  Davis,  can  on  occasion  be  highly  confusing  in  practice  and  resort  to  any  of  the  usual  treatisi  may  be  helpful 

(h)  Kinds  (f facts.  Rule20l(b)  was  taken  generally  from  the  Federal  Rule.  The  limitation  within  FED.  R.  EVE.  .ol(b)  ,  to  facts  known  “within 
the  territorial  jurisdiction  of  the  trial  court"  was  replaced,  however,  by  the  expression,  "generally  known  universal’  ocally,  or  in  the  area, 
pertinent  to  the  event,"  The  worldwide  disposition  of  the  armed  forces  rendered  the  original  language  inapplicable  and  impracticable  wthin  the 
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military  environment.  Notice  ol  vignaturev,  appropriate  under  present  Manual  *  147<j.  will  normally  bo  inappropriate  under  this  Rule  Rule 
902(4)  &  ( 10)  will,  however,  usually  yield  the  same  result  as  under '  I47u  ot  the  present  Manual 

When  they  qualify  as  adjudicative  facts  under  Rule  201,  the  following  are  examples  of  matters  of  which  judicial  notice  may  he  taken 

The  ordinary  division  of  time  into  years,  months,  weeks  and  other  periods;  geneal  facts  and  law  s  ol  nature,  including  their  ordinary 
operations  and  effects;  general  facts  of  history ;  (,  nerally  know  n  geographical  facts;  such  specitic  facts  and  propositions  ot  general  i/cd 
knowledge  as  are  so  universally  known  that  they  cannot  reasonably  be  the  subject  of  dispute,  such  facts  as  are  so  generally  know  n  ot  are 
of  such  common  notonety  in  the  area  in  which  the  trial  is  held  that  they  cannot  reasonably  be  the  subject  ot  dispute,  and  specilic  tacts  and 
propositions  of  generalized  knowledge  which  are  capable  of  immediate  and  accurate  determination  by  resort  to  easily  accessible  sources 
of  reasonably  indisputable  accuracy 

(c)  When  discretionary.  While  the  hrst  sentence  of  the  subdivision  is  taken  Irom  the  bedcral  Rule,  the  second  sentence  is  new  and  is  included  as  a 
result  of  the  clear  implication  of  subdivision  le)  and  of  the  holding  in  Garner  i  Louisiana .  .tbS  L  S  1.^7,  1 77-  74 1 19b  1 1  In  Garner,  the  Supreme 
Court  rejected  the  contention  of  the  State  of  Louisiana  that  the  trial  judge  had  taken  judicial  nonce  ol  certain  esidcnce  stating  that 

There  is  nothing  in  the  records  to  indicate  that  the  Inal  judge  did  in  fact  lake  judicial  notice  ot  any  thing  T  extend  the  diK  tnne  of 
judicial  notice  .  .  would  require  us  to  allow  the  prosecution  to  do  through  argument  to  this  Court  w  hat  it  is  required  by  due  process  to 
do  at  the  trial,  and  would  be  to  turn  the  doctrine  into  a  pretext  for  dispensing  wnh  atrial  of  the  facts  ot  which  the  court  is  taking  judicial 
notice,  not  only  does  he  not  know  upon  what  evidence  he  is  being  convicted,  but.  m  addition,  he  is  deprived  of  any  opportunity  to 
challenge  the  deductions  drawn  from  such  notice  ot  to  dispute  the  notoriety  or  truth  ol  the  tacts  allegedly  relied  upon 

368  U  S.  at  173. 

(d)  When  mandatory.  Rule  201(d)  provides  that  the  military  judge  shall  take  notice  when  requested  to  do  so  by  a  party  who  supplies  the  military 
judge  with  the  necessary  information  The  military  judge  must  take  judicial  notice  only  when  the  evidence  is  properly  within  this  Rule,  is  relevant 
under  Rule  401.  and  is  not  inadmissible  under  these  Rules 

(e)  Opportunity  to  be  heard;  Time  cf  taking  notice;  Instructing  Members  Subdivisions  (el.if)  and  tg  I  of  Rule  201  are  taken  from  the  Federal  Rule 
without  change 

Rul«  201  A.  Judicial  Notice  of  Law 

In  general  Rule  20 1 A  is  new.  Not  addressed  by  the  Federal  Rules  of  F.videncc.  the  subject  matter  of  the  Rule  is  treated  as  a  procedural  matter 
in  the  Article  III  courts;  see.  e.g..  FEDR.  CRIM.  P  26. 1  Adoptionofanew  ev  identiary  rule  was  thus  required.  Rule  20 1 A  is  generally  consistent 
in  principle  with  present  Manual  ^  147u 

Domestic  law.  Rule  201  Ala)  recognizes  that  law  may  constitute  the  adjudicative  fact  within  the  meaning  of  Rule  201  (a)  and  requires  that 
when  that  is  the  case.  i.e..  insofar  as  a  domestic  law  is  a  fact  that  is  ofcoasequence  to  the  determination  of  the  action,  the  procedural  requirements 
of  Rule  201  must  be  applied.  When  domestic  law  constitutes  only  a  legislative  fact,  .see  the  Analysis  to  Rule  201  la),  the  procedural  requirements 
of  Rule  201  may  be  utilized  as  a  matter  of  discretion.  For  purposes  of  this  Rule,  it  is  intended  that  "domestic  law  "  include;  treaties  of  the  United 
States:  executive  agreements  between  the  United  States  and  any  State  thereof,  foreign  country  or  international  organization  or  agency;  the  laws 
and  regulations  pursuant  thereto  of  the  United  States,  of  the  District  of  Columbia,  and  of  a  State.  Commonwealth .  or  possession;  international  law, 
including  the  laws  of  war;  general  maritime  law  and  the  law  of  air  and  space;  and  the  common  law  This  definition  is  taken  w  ithout  change  from 
present  Manual  *"  147a  except  that  reference  to  the  law  of  space  has  been  added.  " Regulations" '  of  the  United  States  include  regulations  of  the 
armed  forces. 

When  a  party  requests  that  domestic  law  be  noticed,  or  when  the  military  judge  sua  sponte  takes  such  notice,  a  copy  of  the  applicable  law 
should  be  attached  to  the  record  of  trial  unless  the  law  In  question  can  reasonably  be  anticipated  to  be  easily  available  to  any  possible  reviewing 
authority. 

Foreign  law.  Rule  201  Atb)  is  taken  without  significant  change  from  FED  R.  CRIM.  P  26  I  and  recognizes  that  notice  of  foreign  law  may 
require  recourse  to  additional  evidence  including  testimony  of  witnesses.  For  purposes  of  this  Rule,  it  is  intended  that  "foreign  law""  include  the 
laws  and  regulations  of  foreign  countries  and  their  political  subdivisions  and  of  international  organizations  and  agencies  Any  material  or  source 
received  by  the  military  judge  for  use  in  determining  foreign  law,  or  pertinent  extracts  therefrom,  should  be  included  in  the  record  of  trial  as  an 
exhibit. 

Section  III.  Exclusionary  Rules  and  Related  Matters  Concerning  Self-Incrlmlnation,  Search  and  Seizure,  and  Eyewitness 
Identification 

Military  Rules  of  Evidence  301-306.  311-317.  and  321  are  new  and  have  no  equivalent  in  the  Federal  Rules  of  Evidence  They  represent  a 
partial  codification  of  the  law  relating  to  self-incrimination,  confessions  and  admissions,  search  and  seizure,  and  eye-witness  identification  They 
are  often  rules  of  criminal  procedure  as  well  as  evidence  and  have  been  located  in  this  section  due  to  their  evidentiary  significance  They  replace 
Federal  Rules  of  Evidence  301  and  302  which  deal  with  civil  matters  exclusively. 

The  Committee  believe  it  imperative  to  codify  the  material  treated  in  Section  III  because  of  the  large  numbers  of  lay  personnel  who  hold 
important  roles  within  the  military  criminal  legal  system.  Non-lawyer  legal  officers  aboard  ship,  for  example .  do  not  have  access  to  attorneys  and 
law  libraries.  In  all  cases,  the  Rules  represent  a  judgment  that  it  would  be  impracticable  to  operate  without  them  See  Article  36.  The  Rules 
represent  a  compromise  between  specificity,  intended  to  ensure  stability  and  uniformity  with  the  armed  forces,  and  generality,  intended  usually  to 
allow  change  via  case  law.  In  some  instances  they  significantly  change  present  procedure.  .See.  e.g..  Rule  3()4(dl  tpriKcdure  for  suppression 
motions  relating  to  confessions  and  admissions). 
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Rule  301.  Privilege  Concerning  Compulsory  Self-Incrimlnatlon 

{a)  General  rule.  Rule  301(a)  is  consistent  with  the  rule  currently  expressed  in  the  first  paragraph  •'  150/;  of  the  Manual  but  omits  the  phrasing  of 
the  privileges  and  explicitly  states  that  as  both  variations  apply  the  accused  or  witness  receives  the  protection  of  whicheser  privilege  may  be  the 
more  beneficial.  The  fact  that  the  privilege  extends  to  a  witness  as  well  as  an  accused  is  inherent  within  the  new  phrasing  which  does  not 
distinguish  between  the  two. 

The  Rule  states  that  the  privileges  are  applicable  only  "to  evidence  of  a  testimonial  or  communicative  nature,"  Schmerber  i  Culiformu.  3X4 

U. S.  757,761  (1966).  The  meaning  of  "testimonial  or  communicative"  for  the  purpose  of  Article  3 1  of  the  Uniform  Code  of  Military  Justice  is  not 
fully  settled,  ftst  decisions  of  the  Court  of  Military  Appeals  have  extended  the  Article  31  prtvilege  against  self-incriminatton  to  votce  and 
handwriting  exemplars  and  perhaps  under  certain  conditions  to  bodily  fluids.  United  States  v.  Ruiz,  23  US  CM  A.  1X1 . 4X  C  MR.  797  ( I974i 
Because  of  the  unsettled  law  in  the  area  of  bodily  fluids,  it  is  not  the  intent  of  the  Committee  to  adopt  any  particular  definition  of  '  testimonial  or 
communicative."  It  is  believed,  however,  that  the  decisions  of  the  United  States  Supreme  Court  construing  the  Fifth  Amendment,  e  g  .  Schmerher 

V.  California.  384  U.S.  757  (1966),  should  be  persuasive  in  this  area.  Although  the  right  against  self-incrimination  has  a  number  ol  varted 
justifications,  its  primary  purposes  are  to  shield  the  individual  s  thought  processes  from  Government  inquiry  and  to  permit  an  individual  to  refuse 
to  create  evidence  to  be  used  against  him.  Taking  a  bodily  fluid  sample  from  the  person  of  an  individual  fails  to  involve  either  concern  The  fluid  in 
question  already  exists;  the  individual's  actions  are  irrelevant  to  its  seizure  except  insofar  as  the  health  and  privacy  of  the  individual  can  be  further 
protected  through  his  or  her  cooperation.  No  persuasive  reason  exists  for  Anicle  31  to  be  extended  to  bodily  fluids.  To  the  extent  that  due  process 
issues  are  involved  in  bodily  fluid  extractions.  Rule  312  provides  adequate  protections. 

The  privilege  against  self-incrimination  does  not  protect  a  person  from  being  compelled  by  an  order  or  force  to  exhibit  his  or  her  body  or  other 
physical  characteristics  as  evidence.  Similarly,  the  privilege  is  not  violated  by  taking  the  fingerprints  of  an  individual,  in  exhibiting  or  requiring 
that  a  scar  on  the  body  be  exhibited,  in  placing  an  individual’s  feel  in  tracks,  or  by  trying  shoes  or  clothing  on  a  person  or  in  requiring  the  person  to 
do  so,  or  by  compelling  a  person  to  place  a  hand,  arm,  or  other  part  of  the  body  under  the  ultra-violet  light  for  identification  or  other  purposes. 

The  privilege  is  not  violated  by  the  use  of  compulsion  in  requiring  a  person  to  produce  a  record  or  wnting  under  his  or  her  control  containing 
or  disclosing  incriminating  matter  when  the  record  or  writing  is  under  control  in  a  representative  rather  than  a  personal  capacity  as,  for  example . 
when  it  is  in  his  or  her  control  as  the  custodian  for  a  non-appropriated  fund.  See.  e.g..S  ISOfcof  the  present  Manual;  United  States  v.  Sellers.  12 
U.S.C.M.A.  262,  30C.M.R.  262(1961);  United  States  v.  Haskins.  II  U.S.C  M.A.  365.  29  C.M.R.  181  (1960). 

(b)  Standing. 

(1)  In  general.  Rule  301(b)(1)  recites  the  first  part  of  the  third  paragraph  of  S  1506  of  the  present  Manual  without  change  except  that  the 
present  language  indicating  that  neither  counsel  nor  the  court  may  object  to  a  self-incriminating  question  put  to  the  witness  has  been  deleted  as 
being  unnecessary. 

(2)  Judicial  advice.  A  clarified  version  of  the  military  judge's  responsibility  under  ^  1 50b  of  the  present  Manual  to  warn  an  informed  witness 
of  the  right  against  self-incrimination  has  been  placed  in  Rule  301(b)(2).  The  revised  procedure  precludes  counsel  asking  in  open  coun  that  a 
witness  be  advised  of  his  or  her  rights,  a  practice  which  the  Committee  deemed  of  doubtful  propriety. 

(c)  Exercise  of  the  privilege.  The  first  sentence  of  Rule  301(c)  restates  generally  the  first  sentence  of  the  second  paragraph  of  1506  of  the  present 
Manual.  The  language  "unless  it  clearly  appears  to  the  military  judge”  was  deleted.  The  test  involved  is  purely  objective. 

The  second  sentence  of  Rule  301(c)  is  similar  to  the  second  and  third  sentences  of  the  second  paragaph  of  *1  1 506  of  the  present  Manual  but 
the  language  has  been  rephrased.  The  present  Manual's  language  states  that  the  witness  can  be  required  to  answer  if  for  "any  other  reason,  he  can 
successfully  object  to  being  tried  for  any  offense  as  to  which  the  answer  may  supply  information  tending  to  incriminate  him  .  .  ."  Rule  301(c) 

provides:  “A  witness  may  not  assert  the  privilege  if  the  witness  is  not  subject  to  criminal  penalty  as  a  result  of  an  answer  by  reason  of  immunity, 
running  of  the  statute  of  limitations,  or  similar  reason."  It  is  believed  that  the  new  language  is  simpler  and  more  accurate  as  the  privilege  is  properly 
defined  in  terms  of  consequence  rather  than  in  terms  of  "being  tried,"  In  the  absence  of  a  possible  criminal  penalty,  to  include  the  mere  fact  of 
conviction,  there  is  no  risk  of  self-incrimination.  It  is  not  the  intent  of  the  Committee  to  adopt  any  particular  definition  of  "criminal  penalty”  It 
should  be  noted,  however,  that  the  courts  have  occasionally  found  that  certain  consequences  that  are  technically  non-criminal  are  so  similar  in 
effect  that  the  privilege  should  be  construed  to  apply.  See.  e.g..  Spevack  v.  Klein.  385  U.S.  51 1  (1967);  United  States  v.  Ruiz.  23  U.S.C.M.A. 
181 , 48  C.M.R.  797  ( 1974).  Thus,  the  definition  of  "criminal  penalty"  may  depend  upon  the  facts  of  a  given  case  as  well  as  the  applicable  case 
law. 

It  should  be  emphasized  that  an  accused,  unlike  a  witness,  need  not  take  the  stand  to  claim  the  privilege. 

( 1 )  Immunity  generally.  Rule  301(c)(1)  recognizes  that  "testimonial"  or  "use  plus  fruits"  immunity  is  sufficient  to  overcome  the  privilege 
against  self-iucrimination,  f^.  United  States  v.  Rivera.  I  M.J.  107  (CM.  A.  1975).  reversing  on  other  grounds.  49  C.M.R.  259  (A.  C.M.R.  1974). 
and  declares  that  such  immunity  is  adequate  for  purposes  of  the  Manual .  The  Rule  recognizes  that  immunity  may  be  granted  under  federal  statutes 
as  well  as  under  1  686  of  the  Manual. 

(2 )  Notification  of  immunity  or  leniency.  The  basic  disclosure  provision  of  Rule  301(c)(2)  is  taken  from  United  Slates  v.  Webster,  I  M.J  216 
(C  M.  A.  1975).  Disclosure  should  take  place  prior  to  arraignment  in  order  to  conform  with  the  timing  requirements  of  Rule  304  and  to  ensure 
efficient  trial  procedure. 

(d)  Waiver  by  a  witness.  The  first  sentence  of  Rule  301(d)  repeats  without  change  the  third  sentence  of  the  third  subparagraph  of  •'  1506  of  the 
present  Manual. 

The  second  sentence  of  the  Rule  restates  the  second  section  of  the  present  subparagraph  but  with  a  minor  change  of  wording.  The  present  text 
reads:  "The  witness  may  be  considered  to  have  waived  the  privilege  to  this  extent  by  having  made  the  answer,  but  such  a  waiver  will  not  extend  lo  a 
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rehearing  or  new  or  other  trial."  while  the  new  language  is:  "This  limited  waiver  of  the  privilege  applies  onl\  at  the  trial  at  which  the  answer  is 
given,  does  not  extend  to  a  rehearing  or  new  or  other  trial,  and  is  subject  to  Rule  6081  b)." 

(e)  Waiver  by  the  accused.  Except  for  the  reference  to  Rule  608(b).  Rule  .H)l(c)  generally  restates  the  fourth  sentence  of  the  third  subparagraph  ol 
present  *1  1496(1)  of  the  Manual.  "Matters"  was  substituted  for  "issues"  for  purposes  of  clarity. 

The  mere  act  of  taking  the  stand  does  not  waive  the  privilege.  If  an  accused  testifies  on  direct  examination  only  as  to  matters  not  bearing  upon 
the  issue  of  guilt  or  innocence  of  any  offense  for  which  the  accused  is  being  tried,  as  in  Rule  .^04(f).  the  accused  may  not  be  cross-examined  on  the 
issue  of  guilt  or  innocence  at  all.  See  1496(  1 )  of  the  present  Manual  and  Rule  608(b). 

The  last  sentence  of  the  third  subparagraph  of  I496(  1 )  of  the  present  Manual  has  been  deleted  as  unnecessary  The  Analysis  statement 
above,  “The  mete  act  of  taking  the  stand  does  not  waive  the  privilege."  reinforces  the  fact  that  waiver  depends  upon  the  actual  content  of  the 
accused’s  testimony. 

The  last  sentence  of  Rule  301(e)  restates  without  significant  change  the  sixth  sentence  of  the  third  subparagiaph  of  present  '  1496(  1 1 

(f)  Effect  cf  claiming  the  privilege. 

1 1 )  Generally.  Rule  301(f)(1)  is  taken  without  change  from  the  fourth  subparagraph  of  1306  of  the  present  Manual  It  should  be  noted  that 
it  is  ethically  improper  to  call  a  witness  with  the  intent  of  having  the  witness  claim  a  valid  privilege  against  self-incnmination  in  open  court,  see. 
e  g..  ABA  STANDARDS  RELATING  TO  THE  ADMINISTRATION  OF  CRI.MINAL  JLSTICE.  STANDARDS  REL.ATING  TO  THE 
PROSECUTION  FUNCTION  AND  THE  DEFENSE  FUNCTION.  Prosecution  Standard  .3-.3  7(i  i.  Defense  Standard  4-7  6l(  I  (  Approved 
draft  1979), 

Whether  and  to  what  extent  a  military  judge  may  permit  comment  on  the  refusal  of  a  w  itness  to  testify  after  his  or  her  claimed  reliance  on  the 
privilege  against  self-incrimination  has  been  determined  by  the  judge  to  be  invalid  is  a  question  not  dealt  with  by  the  Rule  and  one  which  is  left  to 
future  decisions  for  resolution. 

(2)  On  cross-examination.  This  provision  is  new  and  is  intended  to  clarify  the  situation  in  which  a  witness  who  has  testified  fully  on  direct 
examination  asserts  the  privilege  against  self-incrimination  on  cross-examination.  It  incorporates  the  prevailing  civilian  rule,  which  has  also  been 
discussed  in  military  cases.  See.  e.g..  United  States  v.  Colon-Atienza.  22U.S.C  M  A.  399, 47  CM  R.  3.76  ( 1973):  United  States  i  Risus.  3  M  J 
282  (C.M.A.  1977).  Where  the  assertion  shields  only  "collateral"  matters — i.e..  evidence  of  minimal  importance  (usually  dealing  with  a  rather 
distant  fact  solicited  for  impeachment  purposes) — it  is  not  appropriate  to  strike  direct  testimony.  .\  matter  is  collateral  when  sheltenng  it  would 
create  little  danger  of  prejudice  to  the  accused.  Where  the  exercise  of  the  privilege  reaches  the  core  of  the  direct  testimony  or  prevents  a  full  inquiry 
into  the  credibility  of  the  witness,  however,  striking  of  the  direct  testimony  would  appear  mandated.  Cross-examination  includes  tor  the  purpose  of 
Rule  301  the  testimony  of  a  hostile  witness  called  as  if  on  cross-examination  See  Rule  607  Depending  uptin  the  circumstances  of  the  case  a 
refusal  to  strike  the  testimony  of  a  Government  witness  who  refuses  to  answer  defense  questhsns  calculafed  to  impeach  the  credibility  ol  i,  . 
witness  may  constitute  prejudicial  limitation  of  the  accused's  right  to  cross-examine  the  witness 

O)  Pretrial.  Rule  301(f)(3)  is  taken  generally  from  ^  I40a(4)of  the  present  Manual  and  follows  the  decistons  of  the  United  States  Supreme 
Court  in  United  States  v.  Hale.  422  U.S.  171  (1975)  and  Ooy/e  v.  Ohio.  426  U  S.  610  ( 1976),  Seeal.so  United  States  i  Brooks.  12  U  S  C  M  .A 
423,  31  C.M.R.  9  (1961);  United  States  v.  McBride.  50  C.M.R.  126  (A.F.C.M  .R.  1975).  The  present  Manual  provision  has  been  expanded  to 
include  a  request  to  terminate  questioning. 

Ig)  Instructions.  Rule  301(g)  has  no  counterpart  in  the  present  Manual.  It  is  designed  to  address  the  potential  for  prejudice  that  may  occur  w  hen  an 
accused  exercises  his  or  her  right  to  remain  silent.  Traditionally,  the  court  members  have  been  instructed  to  disregard  the  accused's  silence  and  not 
to  draw  any  adverse  inference  from  it.  However,  counsel  for  the  accused  may  determine  that  this  very  instruction  may  emphasize  the  accused's 
silence,  creating  a  prejudicial  effect.  Although  the  Supreme  Court  has  held  that  it  is  not  unconstitutional  for  a  judge  to  instruct  a  jury  over  the 
objection  of  the  accused  to  disregard  the  accused’s  silence,  it  has  also  slated:  "It  may  be  wise  for  a  trial  judge  not  to  give  such  a  cautionary 
instruction  over  a  defendant’s  objection."  Lakeside  v.  Oregon.  435  U.S.  333.  .340-41  (1978).  Rule  .301(g)  recognizes  that  the  decision  to  ask  fora 
cautionary  instruction  is  one  of  great  tactical  importance  for  the  defense  and  generally  leaves  that  decision  solely  within  the  hands  of  the  defense. 
Although  the  military  judge  may  give  the  instruction  when  it  is  necessary  in  the  interests  of  justice,  the  intent  of  the  Committee  is  to  leave  the 
decision  in  the  hands  of  the  defense  in  all  but  the  most  unusual  cases.  See  also  Rule  105.  The  military  judge  may  determine  the  content  of  any 
instruction  (hat  is  requested  to  be  given. 

(h)  Miscellaneous.  The  last  portion  of  paragraph  1 506  dealing  with  exclusion  of  evidence  obtained  in  violation  of  due  process  has  been  deleted  and 
its  content  placed  In  the  new  Rules  on  search  and  seizure.  See  e  g..  Rule  312,  Bsxlily  Views  and  Insfrusions  The  exclusionary  rule  now  found  in 
the  last  subparagraph  of  present  *'  1506  has  been  deleted  as  being  unnecessary  in  view  of  the  general  exclusionary  rule  in  Rule  304. 

Rule  302.  Privilege  Concerning  Mental  Examination  of  an  Accuaed 

Introduction.  The  difficulty  giving  rise  to  Rule  302  and  its  conforming  changes  is  a  natural  consequences  of  the  tension  between  the  right 
against  self-incrimination  and  the  favored  position  occupied  by  the  insanity  dcfe''se.  If  an  accused  could  place  a  defense  expert  on  the  stand  to 
testify  to  his  lack  of  mental  responsibility  and  yet  refuse  to  cooperate  with  a  Government  expert,  it  would  place  the  prosecution  in  a 
disadvantageous  position.  The  courts  have  attempted  to  balance  the  competing  needs  and  have  arrived  at  what  is  usually,  although  not  always,  an 
adequate  compromise;  when  an  accused  has  raised  a  defense  of  insanity  through  expert  testimony,  the  prosecution  may  compel  the  accused  to 
submit  to  Government  psychiatric  examination  on  pain  of  being  prevented  from  presenting  any  defense  expert  testimony  (or  of  striking  what 
expert  testimony  has  already  been  presented).  However,  at  trial  the  expert  may  testify  onlv  as  to  his  or  her  conclusions  and  their  basis  and  not  as  to 
the  contents  of  any  statements  made  by  the  accused  during  the  examination.  See.  e  g..  United  States  v.  Albright.  388  F  2d  719  (4th  Cir.  1968); 
United  Stales  v.  Babbidge.  18  U.S. CM.  A  327. 40r  M  R.  39(1969).  See  generally.  Ledcrer,  Rights  Warnings  in  the  Armed  Sen  ices .  72  Mil.  L 
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Rev.  I  Pretrial  Mental  Examinations  Under  Military  Law:  A  Re-Examination.  16A.F.L.  Rev.  14  ( 1974).  This  compromise, 

which  originally  was  a  product  of  case  law,  is  based  on  the  premise  that  raising  an  insanity  defense  is  an  implied  partial  waiver  of  the  privilege 
against  self-incrimination  and  has  since  been  codihed  in  the  Federal  Rules  of  Criminal  Procedures,  FED.  R.  CRIM.  P.  12-2,  and  present  Manual 
140a,  122<>,  iSOb.  The  compromise,  however,  does  not  fully  deal  with  the  problem  in  the  military. 

In  contrast  to  the  civilian  accused  who  is  more  likely  to  have  access  to  a  civilian  doctor  as  an  expert  witness  for  the  defense — a  witness  with 
no  governmental  status — the  military  accused  normally  must  rely  upon  the  military  doctors  asigned  to  the  local  installation.  In  the  absence  of  a 
doctor-patient  privilege ,  anything  said  can  be  expected  to  enter  usual  Government  medical  channels .  Once  in  those  channels  there  is  nothing  in  the 
present  Manual  that  prevents  the  actual  psychiatric  report  from  reaching  the  prosecution  and  release  of  such  information  appears  to  be  common  in 
contemporary  practice.  As  a  result,  even  when  the  actual  communications  made  by  the  accused  are  not  revealed  by  the  expert  witness  in  open 
court,  under  the  present  Manual  they  may  be  studied  by  the  prosecution  and  may  be  used  to  discover  other  evidence  later  admitted  against  the 
accused.  This  raises  significant  derivative  evidence  problems,  cf.  United  States  v.  Rivera.  23  L'.S.C.M.A.  430,  50  C.M.R.  389  (1975).  One 
military  judge's  attempt  to  deal  with  this  problem  by  issuing  a  protective  order  was  commended  by  the  Court  of  Military  Appeals  in  an  opinion  that 
contained  a  caveat  from  Judge  Duncan  that  the  trial  judge  may  have  exceeded  his  authority  in  issuing  the  order.  United  States  v.  Johnson.  22 
U.S.C.M.A.  424,  47  C.M.R.  402  (1973). 

Rirthercomplicating  this  picture  is  the  literal  languageof  Article  3 1(b)  which  states,  in  part,  that  “No  person  subject  to  this  chapter  may  .  .  . 
request  a  statement  from,  an  accused  or  a  person  suspected  of  an  offense  without  first  informing  him  .  ,  ."  [of  his  rights).  Accordingly,  a 
psychiatrist  who  complies  with  the  literal  meaning  of  Article  31(b)  may  effectively  and  inappropriately  destroy  the  very  protections  created  by 
Babbidge  and  related  cases,  while  hindering  the  examination  itself.  At  the  same  time,  the  validity  of  warnings  and  any  consequent  "waiver"  under 
such  circumstances  is  most  questionable  because  Babbidge  never  considered  (he  case  of  an  accused  forced  to  choose  between  a  waiver  and  a 
prohibited  or  limited  insanity  defense.  Also  left  open  by  the  present  compromise  is  the  question  of  what  circumstances,  if  any,  will  permit  a 
prosecutor  to  solicit  the  actual  statements  made  by  the  suspect  during  the  mental  examination.  In  United  States  v.  Frederick.  3  M.J.  230  (C.M.  A. 
1977),  the  Court  of  Militars'  Appeals  held  that  the  defense  counsel  had  opened  the  door  via  his  questioning  of  the  witness  and  thus  allowed  the 
prosecution  a  broader  examination  of  the  expert  witness  than  would  otherwise  have  been  allowed.  At  present,  what  constitutes  “opening  the  door" 
is  unclear.  An  informed  defense  counsel  must  proceed  with  the  greatest  of  caution  being  always  concerned  that  what  may  be  an  innocent  question 
may  be  considered  to  be  an  “open  sesame.” 

Under  the  present  Manual  interpretation  of  Babbidge.  supra,  the  accused  may  refuse  to  submit  to  a  Government  examination  until  after  the 
acmal  presentation  of  defense  expert  testimony  on  the  insanity  issue.  Thus,  trial  may  have  to  be  adjourned  for  a  substantial  period  in  the  midst  of 
the  defense  case.  This  is  conducive  to  neither  justice  nor  efficiency. 

A  twofold  solution  to  these  problems  has  been  developed.  Rule  302  provides  a  form  of  testimonial  immunity  intended  to  protect  an  accused 
from  use  of  anything  he  may  say  during  a  mental  examination  ordered  pursuant  to  ^  121  of  the  Manual.  Paragraph  121  has  been  modified  to 
sharply  limit  actual  disclosure  of  information  obtained  from  the  accused  during  the  examination.  Together,  these  provisions  should  adequately 
protect  the  accused  from  disclosure  of  any  statements  made  during  the  examination.  This  will  encourage  the  accused  to  cooperate  fully  in  the 
examination  while  protecting  the  Fifth  Amendment  and  Article  31  rights  of  the  accused. 

Ruagraph  121  has  been  retitled  to  eliminate  "Before  Trial"  and  is  thus  made  applicable  before  and  during  trial.  Pursuant  to  paragraph  121 , 
an  individual's  belief  or  observations,  reflecting  possible  need  for  a  mental  examination  of  the  accused  should  be  submitted  to  the  convening 
authority  with  immediate  responsibility  for  the  disposition  of  the  charges  or,  after  referral,  to  the  military  judge  or  president  of  a  special  court- 
martial  without  a  military  judge.  The  submission  may,  but  need  not,  be  accompanied  by  a  formal  application  for  a  mental  examination.  While  the 
convening  authority  may  act  on  a  submission  under  paragraph  1 2 1  after  referral,  he  or  she  may  do  so  only  when  a  military  judge  is  not  reasonably 
available. 

I^raraph  121  has  been  revised  to  reflect  the  new  test  for  insanity  set  forth  in  United  States  v.  Frederick.  3  M.J.  230  (CM. A.  1977),  and  to 
require  sufficient  information  for  the  fact  finder  to  be  able  to  make  an  intelligent  decision  rather  than  necessarily  relying  solely  upon  an  expert's 
conclusion.  Further  questions,  tailored  to  the  individual  case,  may  also  be  propounded.  Thus,  in  an  appropriate  case,  the  following  might  be 
asked: 

Did  the  accused,  at  the  time  of  the  alleged  offense  and  as  a  result  of  such  mental  disease  or  defect,  lack  substantial  capacity  to 

(possess  actual  knowledge),  (entertain  a  specific  intent),  (premeditate  a  design  to  kill)? 

What  is  the  accused's  intelligence  level? 

Was  the  accused  under  the  influence  of  alcohol  or  other  drugs  at  the  time  of  the  offense?  If  so,  what  was  the  degree  of  intoxication 

and  was  it  voluntary?  Does  the  diagnosis  of  alcoholism,  alcohol  or  drug  induced  organic  brain  syndrome  or  pathologic  intoxication 

apply? 

As  the  purpose  of  the  revision  of  paragraph  1 2 1  and  the  creation  of  Rule  302  is  purely  to  protect  the  privilege  against  self-incrimination  of  an 
accused  undergoing  a  mental  examination  related  to  a  criminal  case,  both  paragraph  121  and  Rule  302  are  inapplicable  to  proceedings  not 
involving  criminal  consequences. 

The  order  to  sanity  board  required  by  paragraph  1 2 1  affects  only  members  of  the  board  and  other  medical  personnel .  Upon  request  by  a 
commanding  officer  of  the  accused,  that  officer  shall  be  furnished  a  copy  of  (he  board's  full  report.  The  commander  may  then  make  such  use  of  the 
report  as  may  be  appropriate  (including  consultation  with  a  judge  advocate)  subject  only  to  the  restriction  on  release  to  the  trial  counsel  and  to  Rule 
302.  The  restriction  is  fully  applicable  to  all  persons  subject  to  the  Uniform  Code  of  Military  Justice.  Thus,  it  is  intended  that  the  trial  counsel 
receive  only  the  board's  conclusions  unless  the  defense  should  choose  to  disclose  specific  matter.  The  report  itself  shall  be  released  to  the  trial 
counsel,  minus  any  statements  made  by  the  accused,  when  the  defense  raises  a  sanity  issue  at  trial  and  utilizes  an  expert  witness  in  its  presentation. 
Rule  302(c). 


O.  '  ‘ 
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Although  Rule  302(c  I  Joes  not  apply  to  detenTiinations  of  the  competency  of  the  accused  to  stand  trial ,  paragraph  1 2 1  does  prohibit  access  to 
the  sanity  board  report  by  the  trial  counsel  except  as  specitically  authonzed  In  the  event  that  the  competency  of  an  accused  to  stand  trial  is  at  issue, 
the  trial  counsel  may  request,  pursuant  to  paragraph  121 ,  that  the  military  judge  disclose  the  sanity  board  report  to  the  prosecution  In  such  a  case, 
a  trial  counsel  who  has  read  the  report  will  be  disqualified  from  prosecuting  the  case  in  chief  if  Rule  202tai  is  applicable 

As  indicated  above,  paragraph  1 2 1  requires  that  the  sanity  board  report  be  kept  within  medical  channels  except  insofar  as  it  w  ill  be  released  to 
the  defense  and,  uptin  request,  to  the  commanding  officer  of  the  accused.  The  paragraph  expressly  prohibits  any  person  from  supplying  the  trial 
counsel  with  information  relating  to  the  contents  of  the  report.  Care  should  be  taken  not  to  misconstrue  the  intent  of  the  provision  The  trial 
counsel  is  dealt  with  specitically  because  in  the  normal  case  it  is  only  the  trial  counsel  who  is  involved  in  the  preparation  of  the  case  at  the  stage  at 
which  a  sanity  Inquiry  is  likely  to  take  place.  Exclusion  of  evidence  will  result,  however,  even  if  the  information  is  provided  to  persons  other  than 
trial  counsel  if  such  information  is  the  source  of  derivative  evidence.  Rule  302  explicity  allows  suppression  of  any  evidence  resulting  from  the 
accused’s  statement  to  the  sanity  board,  and  evidence  derivative  thereof,  with  limited  exceptions  as  found  in  Rule  302.  This  is  consistent  with  the 
theory  behind  the  revisions  which  treats  the  accused's  communication  to  the  sanity  board  as  a  form  of  coerced  statement  required  under  a  form  of 
testimonial  immunity.  For  example,  a  commander  who  has  obtained  the  sanity  board's  report  may  obtain  legal  advice  from  a  judge  advocate, 
including  the  staff  judge  advocate,  concerning  the  content  of  the  sanity  boards  report  If  the  judge  advocate  uses  the  information  in  order  to  obtain 
evidence  against  the  accused  or  provides  it  to  another  person  who  used  it  to  obtain  cv  idence  to  be  used  in  the  case .  Rule  302  authorizes  exclusion 
Commanders  must  take  great  care  when  discussing  the  sanity  board  report  w  ith  others,  and  judge  adviKates  exposed  to  the  report  must  also  take 
great  care  to  operate  within  the  Rule. 

(3)  General  Rule.  Rule  302(a)  provides  that,  absent  defense  offer,  neither  a  statement  made  by  the  accused  at  a  mental  examination  ordered  under 
paragraph  1 2 1  nor  derivative  evidence  thereof  shall  be  received  into  evidence  against  the  accused  at  trial  on  the  merits  or  during  sentencing  w  hen 
the  Rule  is  applicable.  This  should  be  treated  as  a  question  of  testimonial  immunity  for  the  purpose  of  determining  the  applicability  of  the 
exclusionary  rule  in  the  area.  The  Committee  does  not  express  an  opinion  as  to  whether  statements  made  at  such  a  mental  examination  or 
derivative  evidence  thereof  may  be  used  in  making  an  adverse  determination  as  to  the  disposition  of  the  charges  against  the  accused. 

Subject  to  Rule  302(b).  Rule  302(a)  makes  statements  made  by  an  accused  at  a  paragraph  1 2 1  examination  inadmissible  even  if  Article  31  (b) 
and  counsel  warnings  have  been  given.  This  is  intended  (o  resolve  problems  arising  from  the  literal  interpretation  of  Article  3 1  discussed  above  It 
protects  the  accused  and  enhances  the  validity  of  the  examination. 

(b)  Exceptions .  Rule  302(b)  is  taken  from  present  law;  see  Manual  paragraph  1 22b.  The  waiver  provision  of  Rule  .302(b)(  I )  applies  only  when  the 
defense  makes  explicit  use  of  statements  made  by  the  accused  to  a  sanity  board  or  derivative  evidence  thereof.  The  use  of  lay  testimony  to  present 
an  insanity  defense  is  not  derivative  evidence  when  the  witness  has  not  read  the  report. 

(c)  Release  cf  evidence.  Rule  302(c)  is  new  and  is  intended  to  provide  the  trial  counsel  with  sufheient  information  to  reply  to  an  insanity  defense  • 

raised  via  expert  testimony.  The  Rule  is  so  structured  as  to  permit  the  defense  to  choose  how  much  information  will  be  available  to  the  prosecution  '  -  ~ 

by  determining  the  nature  of  the  defense  to  be  made.  If  the  accused  fails  to  present  an  insanity  defense  or  does  so  only  through  lay  testimony,  for 

example,  the  trial  counsel  will  not  receive  access  to  the  report.  If  the  accused  presents  a  defense,  however,  which  includes  specihe  incriminating 
statements  made  by  the  accused  to  the  sanity  board,  the  military  judge  may  order  disclosure  to  the  trial  counsel  of  "such  statr  •.lent ...  as  may  be 
necessary  in  the  interest  of  justice  ” 

Inasmuch  as  the  revision  of  paragraph  1 2 1  and  the  creation  of  Rule  302  is  intended  primarily,  to  deal  with  the  situation  in  which  the  accused 
denies  committing  an  offense  and  only  raises  an  insanity  defense  as  an  alternative  defense,  the  defense  may  consider  that  it  is  appropnate  to 
disclose  the  entire  sanity  report  to  the  trial  counsel  in  a  case  in  which  the  defense  concedes  the  commission  of  the  offense  but  is  raising  as  its  sole 
defense  the  mental  state  of  the  accused. 

(d)  Non-compliance  by  the  accused.  Rule  302(d)  restates  present  law  and  is  in  addition  to  any  other  lawful  sanctions.  As  Rule  302  and  the  revised 
paragraph  121  adequately  protect  the  accused's  right  against  self-incrimination  at  a  sanity  board,  sanctions  other  than  that  found  in  Rule  302(d) 
should  be  statutorily  and  constitutionally  possible .  In  an  unusual  case  these  sanctions  might  inc  lude  prosecution  of  an  accused  for  disobedience  of 
a  lawful  order  to  cooperate  with  the  sanity  board. 

(e)  Procedure.  Rule  302(e)  recognizes  that  a  violaton  of  paragraph  121  or  Rule  302  is  in  effect  a  misuse  of  immunized  testimony — the  coerced 
testimony  of  the  accused  at  the  sanity  board — and  thus  results  in  an  involuntary  statement  which  may  be  challenged  under  Rule  304. 

Rule  303.  Degrading  Questions 

Rule  303  restates  Article  31(c).  The  content  of  present  paragraph  150a  has  been  omitted. 

A  specific  application  of  Rule  303  is  in  the  area  of  sexual  offenses.  Under  present  law  the  victims  of  such  offenses  are  often  subjected  to  a 
probing  and  degrading  cross-examination  related  to  past  sexual  history — an  examination  usually  of  limited  relevance  at  best  Rule  41 2  of  the 
Military  Rules  of  Evidence  now  prohibits  such  questioning,  but  Rule  412  is.  however,  not  applicable  to  Article  32  hearings  as  it  is  only  a  rule  of 
evidence;  Rule  1101.  Rule  303and  Article  3 1(c)  on  the  other  hand,  are  rules  ofprivilege  applicable  to  all  persons,  military  or  civilian,  and  are  thus 
fully  applicable  to  Article  32  priKeedings.  Although  Rule  .303  (Article  3 1(c))  applies  only  to  “military  tribunals,  "it  is  apparent  that  Article  3 1  (cl 
was  intended  to  apply  to  courts-of-inquiry,  and  implicitly  to  Article  32  hearings.  The  Uniform  Code  <4 Military  Justice.  Hearings  on  H  R  24911 
Before  a  Subcomm.  of  the  House  Comm  on  Armed  Services,  81st  Cong..  1st  Sess  91$  (Iddyi.  The  Committee  intends  that  the  expression 
"military  tribunals"  in  Rule  .303  includes  Article  32  heanngs. 

Congress  foundthe  information  now  safeguarded  by  Rule4l2lobedcgrading.  See,  f.g.  Cong  Rec.  HI  l9944-45(DailyedOct  10.  19781  • 

(Remarks  of  Rep.  Mann).  As  the  material  within  the  constitutional  scope  of  Rule  412  is  inadmissible  a(  trial,  it  is  thus  not  relevant  let  alone  ' 

“material ”  Consequently  that  data  within  the  lawful  coverage  of  Rule  412  is  both  immaterial  and  degrading  and  thus  is  w  ithin  the  ambit  of  Rule  9“ 

303  (Article  31(c)). 
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Rule  303  is  therefore  the  means  by  which  the  substance  of  Rule  41 '  applies  to  Article  32  priKccdings.  and  nn  person  mas  Ix’  Lonipcllcd  lo 
answer  a  question  that  would  be  prohibited  by  Rule  412.  As  Rule  412  pemiiis  u  victim  to  retusc  lo  supph  irrclciani  and  misleading’  sexual 
information  at  trial,  so  too  does  the  substance  of  Rule  4 1 2  through  Rule  303  permit  the  victim  loreluse  tosuppK  such  degrading  mtoriiialion  at  an 
Article  32  for  use  by  the  defense  or  the  convening  authonly  iVe  genero//v  Rule  4 1 2  ano  the  AnaK  sis  thereto  It  should  also  be  noted  that  it  would 
clearly  be  unreasonable  to  suggest  that  Congress  in  protecting  the  victims  of  sexual  otienses  from  the  degrading  and  irrelexani  cross-examination 
formerly  typical  of  sexual  cases  would  have  intended  to  permit  the  identical  examination  at  a  military  preliminarx  hearing  that  is  not  even  presided 
over  by  a  legally  trained  individual.  Thus  public  policy  fully  supports  the  application  of  Article  3lici  in  this  ease 

RuM  304.  ContoMlons  and  Admisalons 

(a)  General  rule.  The  exclusionary  rule  found  in  Rule  304(a)  is  applicable  to  Rule  .301  *305.  and  basically  restates  present  law  which  appears  in 
present  Manual  paragraphs  140o(6)  and  150b.  Rule  304b  does  permit,  however,  limited  impeachment  use  of  evidence  that  is  excludable  on  the 
merits.  A  statement  that  is  not  involuntary  within  the  meaning  of  Rule  .304(c)(.3|.  Rule  .305(alor  Rule  .3021  a)  is  voluntary  and  will  not  he  excluded 
under  this  Rule. 

The  seventh  paragraph  of  f  150b  of  the  present  Manual  attempts  to  limit  the  denvative  evidence  rule  lo  \iulemenls  obtained  through 
compulsion  that  is  "applied  by.  or  at  the  instigation  or  with  the  participation  of.  an  official  or  aiicni  of  ihc  I  niicJ  .Slates,  or  am  .Stale  thereof  or 
political  subdivision  either,  who  was  acting  in  a  governmental  capacity  .  ."  (emphasis  added).  Rule  304.  however,  makes  all  derivadve 

evidence  inadmissible.  Although  some  support  for  the  present  Manual  limitations  can  be  found  in  (he  literal  phrasing  of  Article  3 1  ( d  i.  the  intent  of 
the  Article  as  indicated  in  the  commentary  presented  during  the  House  hearings.  The  Uniform  Code  if  Miliiars  Justice.  Hearing  on  H.R  249, S 
Before  a  Subcomm.  cf  the  House  Comm,  on  Armed  Services.  81st  Cong..  1st  Sess.  9K4(  1949).  was  to  exclude  "evidence"  rather  than  just 
"statements."  Attempting  to  allow  admission  of  evidence  obtained  from  statements  which  were  the  product  of  coercion,  unlaw  tul  intiuence.  or 
unlawful  inducement  would  appear  to  be  both  against  public  policy  and  unnecessarily  complicated  Similarly,  the  present  Manual's  attempt  to 
limit  the  exclusion  of  derivative  evidence  to  that  obtained  through  compulsion  caused  by  "Government  agents "  has  been  deleted  in  favor  of  the 
simpler  exclusion  of  all  derivative  evidence.  This  change,  however,  does  not  affect  the  limitation,  as  expressed  in  current  case  law.  that  the 
warning  requirements  apply  only  when  the  interrogating  individual  is  either  a  civilan  law  enforcement  ofticer  or  an  individual  subject  to  the 
Uniform  Code  of  Military  Justice  acting  in  an  official  disciplinary  capacity  or  in  a  position  of  authonty  over  a  suspect  or  accused  The  House 
hearings  indicate  that  all  evidence  obtained  in  violation  of  Article  31  was  lo  be  excluded  and  all  persons  subject  to  the  Uniform  Code  of  Military 
Justice  nuty  violate  Article  31(a).  Consequently,  the  attempted  present  Manual  restriction  could  affect  at  most  only  derivative  evidence  obtained 
from  involuntary  statements  compelled  by  private  citizens.  Public  policy  demands  that  private  citizens  not  be  encouraged  to  lake  the  law  into  their 
own  hands  and  that  law  enforcement  agents  not  be  encouraged  lo  attempt  to  circumvent  an  accused's  rights  via  proxy  interrogation 

It  is  clear  that  truly  spontaneous  statements  are  admissible  as  they  are  not  "obtained  '  from  an  accused  or  suspect.  An  apparently  volunteered 
statement  which  is  actually  the  result  of  coercive  circumstances  intentionally  created  or  used  by  interrogators  will  be  involuntary  .  O  Brewer  \  . 
Williams,  430  U.S.  387  (1977).  Rule  30S(bl(2).  Manual  language  dealng  with  this  area  has  been  deleted  as  being  unnecessary 

(b)  Exception,  Rule  304(b)  adopts  Harris  v.  Sew  York,  401  U.S.  222  ( 1971 )  insofar  as  it  would  allow  use  for  impeachment  or  ..t  a  later  trial  for 
perjury,  false  swearing  or  the  making  of  a  false  official  statement,  or  statements  taken  in  violation  of  the  counsel  warnings  required  under  Rule 
305(d)-(e).  Under  11  140(a)(2)  and  153(h)  of  the  present  Manual,  use  of  such  statements  is  not  permissible.  United  States  v  Girard,  23 
U.S.C.M.A.  263, 49  C.M.R.  438  (1975);  United  Slates  v.  Jordan,  20  U.S.C.M.  A.  614.  44  CM. R.  44  ( 197 1 ).  The  Court  of  Military  Appeals 
has  recognized  expressly  the  authority  of  the  President  to  adopt  the  holding  in  Wurris  on  impeachment.  Jordan,  supra,  20U  S.C.M.  A  614.  617. 
44  C.M.R.  44,  47,  and  Rule  304(b)  adopts  Harris  to  military  law.  A  statement  obtained  in  violation  of  Article  31(b),  however,  lemains 
inadmissible  for  all  purposes,  as  is  a  statement  that  is  otherwise  involuntary  under  Rules  .302.  304(bll.3|  or  .3U5lal  It  was  (he  intent  of  the 
Committee  to  permit  use  of  a  statement  which  is  involuntary  because  the  waiver  of  counsel  rights  under  Rule  305(  g  I  was  absent  or  improper  w  hich 
is  implicit  in  Rule  304(b)'s  reference  lo  Rule  305(d). 

(c)  Definitions, 


Is 


(1)  Confession  and  admission.  Rules  304(c)(1)  &  (2)  express  without  change  the  present  Manual  dehnilions  found  in  •'  14()a(  I ), 

Silence  may  constitute  an  admission  when  it  does  not  involve  a  reliance  on  the  privilege  against  self-incriminaJion  or  related  rights.  Rule 
301(f)(3).  For  example,  if  an  imputation  against  a  person  comes  to  his  or  her  attention  under  circumstances  (hat  would  reasonably  call  for  a  denial 
of  its  accuracy  if  the  imputation  were  not  true,  a  failure  to  utter  such  a  denial  could  possibly  constitute  an  admission  by  silence.  Note,  however,  in 
this  regard.  Rule  304(h)(3),  and  Rule  801(a)(2). 

(2)  /nwJunrary.  The  definition  of  “involuntary”  in  Rule  304(c)(3)  summarizes  Ihc  present  definition  of  "not  voluntary  "  as  found  in  present 
Manual  1  I40a(2).  The  examples  in  1  I40a(2)  of  the  present  Manual  are  set  forth  in  this  paragraph.  A  statement  obtained  in  violation  of  the 
warning  and  waiver  requirements  of  Rule  305  is  "involuntary."  Rule  .305(al. 

The  language  governing  statements  obtained  through  the  use  of  "coercion,  unlawful  influence,  and  unlawful  inducement.  "  found  in  Article 
31(d),  makes  it  clear  that  a  statement  obtained  by  any  person,  regardless  of  status,  that  is  the  prixlucl  of  such  conduct  is  involuntary  Although  it  is 
unlikely  that  a  private  citizen  may  run  afoul  of  the  prohibition  of  unlawful  influence  or  inducement,  such  a  person  clearly  may  coerce  a  statement 
and  such  coercion  will  yield  an  involuntary  statement. 

A  statement  made  by  the  accused  during  a  mental  examination  ordered  under  *  1 2 1  is  treated  as  an  involuntary  statement  under  Rule  3()4 
See  Rule  302(a).  The  basis  for  this  rule  is  that  1121  and  Rule  .302  compel  the  accused  to  participate  in  the  Government  examination  or  face  a 
judicial  order  prohibiting  the  accused  from  presenting  any  expert  testimony  on  the  issue  of  mental  responsibility 

Insofar  as  Rule  304(c)(3)  is  concerned,  some  examples  which  may  by  themselves  or  in  conjunction  with  others  constitute  cik  cion,  unlawful 
influence,  or  unlawful  inducement  in  obtaining  a  confession  or  admission  arc: 
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Infliction  of  Ixxlily  harm  including  questioning  acconipanieil  by  deprivation  of  the  nevessiiies  of  life  such  as  IikkI.  sleep,  or  adequate 
clothing. 

Threats  of  bixJily  harm. 

Imposition  ol  conhnenient  or  deprivation  of  privileges  or  necessities  because  i  statement  was  not  made  by  the  accused,  or  threats  thereol  it  a 
statement  is  not  made. 

Promises  of  immunity  or  clemency  as  to  any  offense  allegedly  coiniiiitled  by  the  accused. 

Promises  of  reward  or  benelit.  or  threats  of  disadvantage  likely  to  induce  the  accused  to  make  the  confession  of  admission 

There  is  no  change  in  the  principle,  set  forth  in  the  fifth  paragraph  of  •  IdUn ’I  of  the  present  .Manual,  that  a  statement  obtained  '  in  an 
interrogation  conducted  in  accordance  w  ith  all  applicable  rules  is  not  involuntary  because  the  interrogation  was  preceded  by  one  that  was  not  so 
conducted,  if  it  clearly  appears  that  all  improper  influences  ot  the  preceding  interrogation  had  ceased  lo  operate  on  the  mind  of  the  accused  or 
suspect  at  the  time  that  he  or  she  made  the  statement  ’  In  such  a  case,  the  effect  ol  the  involuntary  statement  is  sutlicienily  attenuated  to  permit  a 
determination  that  the  later  statement  was  not  "ohiuinej  m  violation  of"  the  rights  and  privileges  found  in  Rules  tiMic  ii  'i  and  ll)5(ai  lemphasis 
added). 


(d)  Prm  edure.  Rule  .f04(d)  makes  a  signilicant  change  in  present  procedure  I'nder  *  l4i)ui2lol  the  present  Manual  the  prosecution  must  prove  a 
statement  to  be  voluntary  before  it  can  he  admitted  in  evidence  absent  explicii  delense  waiver  Rule  .f()4ldi  is  intended  lo  reduce  the  number  ol 
unnecessary  objections  to  evidence  on  voluntariness  grounds  and  to  narrow  what  litigation  remains  by  requiring  the  delense  lo  move  lo  suppress 
or  lo  object  lo  evidence  covered  by  this  Rule  hiilure  to  s,>  move  or  obiect  consiitules  a  waiver  ot  the  motion  or  obiection  This  follow  s  civilian 
procedure  in  which  the  accused  is  provided  an  opportunity  to  assert  privilege  against  selt-mcriminaiion  and  related  rights  hut  may  waive  any 
objection  to  evidence  obtained  in  violation  of  the  privilege  through  failure  to  obiect 

(1)  Disclosure  Present  procedure  is  changed  in  order  lo  assist  the  defense  in  lormulaiing  its  challenges  The  prosecution  is  required  lo 
disclose  pnor  to  arraignment  all  statements  by  the  accused  known  to  the  prosecution  w  hich  are  relevant  to  the  case  i  including  matters  likely  to  be 
relevant  in  rebuttal  and  sentencing)  and  within  military  control  Disclosure  should  he  made  in  writing  in  order  lo  prove  compliance  with  the  Rule 
and  lo  prevent  misunderstandings.  As  a  general  matter,  the  inal  counsel  is  not  aulhon/ed  lo  obtain  statements  made  by  the  accused  at  a  sanity 
board  convened  under  *'121  with  limited  exceptions  set  forth  therein.  If  the  trial  counsel  has  knowledge  of  such  statements,  they  must  be 
disclosed.  Regardless  of  trial  counsel  s  knowledge,  the  defense  is  entitled  to  receive  the  lull  repon  ol  the  sanity  board  under  *  121 

(2)  Motions  and  objeclions.  The  defense  is  required  under  Rule  .hMfdif  2)  to  challenge  evidence  disclosed  prior  lo  arraignment  under  Rule 
JCMtdM  1)  prior  to  submission  of  plea.  In  the  absence  of  a  motion  or  objection  prior  lo  plea,  the  defense  may  not  raise  the  issue  at  a  later  lime  except 
as  permitted  by  the  military  judge  for  good  cause  shown  Failure  lo  challenge  disclosed  evidence  waives  the  objection  This  is  a  change  from 
present  law  under  which  objection  traditionally  has  been  made  after  plea  but  may  be  made,  at  the  discretion  of  the  military  judge,  pnor  lo  plea. 
This  change  brings  military  law  into  line  with  civilian  federal  priK-edure  and  resolves  what  is  presently  a  vanable  and  unecnain  privedure. 

Litigation  of  a  defense  motion  to  suppress  or  an  objection  to  a  statement  made  by  the  accused  or  lo  any  derivative  evidence  should  lake  place 
at  a  hearing  held  outside  the  presence  of  the  court  members.  See.  e.g..  Rule  104(c) 

13)  Specificity.  Rule  304(d)(.f)  permits  the  military  judge  lo  require  the  defense  to  specify  the  grounds  for  an  objection  under  Rule  .304.  but  if 
the  defense  has  not  had  adequate  opportunity  to  interview  those  persons  present  at  the  taking  of  a  slalcmcni.  the  military  judge  may  issue  an 
appropriate  order  including  granting  a  continuance  for  purposes  of  inlervic’w  or  permitting  a  general  objection  In  view  of  the  waiver  that  results  in 
the  event  of  failure  to  object,  defense  counsel  must  have  sufheient  information  in  order  to  decide  whether  to  object  to  the  admissibility  of  a 
statement  by  the  accused.  Although  telephone  or  other  long  distance  communication  may  be  sufficient  lo  allow  a  counsel  to  make  an  informed 
decision,  counsel  may  consider  a  personal  interview  to  be  essential  in  this  area  and  in  such  a  case  counsel  is  entitled  to  personally  interview  the 
witnesses  to  the  taking  of  a  statement  before  specificity  can  be  required  When  such  an  interview  is  desired  but  despite  due  diligence  counsel  has 
been  unable  lo  interview  adequately  those  persons  included  in  the  taking  of  a  statement .  the  military  judge  has  aulhonly  to  resolve  the  situation. 
Normally  (his  would  include  the  granting  of  a  continuance  for  interviews,  or  other  appropnaie  relief  If  an  adequate  opportunity  lo  interview  is 
absent,  even  if  this  results  solely  from  the  witness'  unwillingness  to  speak  lo  the  defense,  then  the  specificity  requirement  docs  not  apply.  Lacking 
adequate  opportunity  to  interview,  the  defense  may  be  authorized  to  enter  a  general  objection  lo  the  evidence.  If  a  general  objection  has  been 
authorized,  the  prosecution  must  present  evidence  to  show  affirmatively  that  the  statement  was  voluntary  in  the  same  manner  as  it  would  be 
required  to  do  under  present  law.  Defense  counsel  is  not  required  lo  meet  the  requirements  of  II  .1  of  the  Manual  in  order  to  demonstrate  "due 
diligence"  under  the  Rule.  Nor  shall  the  defen.se  be  required  to  present  evidence  lo  raise  a  matter  under  the  Rule  The  defense  shall  present  its 
nuxion  by  offer  of  proof,  but  it  may  be  required  to  present  evidence  in  support  of  the  motion  should  the  prosecution  first  present  evidence  in 
opposition  lo  the  motion. 

If  a  general  objection  lo  the  prosecution  evidence  is  not  authorized,  the  defense  may  be  required  by  Rule  ,304(d)(.3l  to  make  specific  objection 
lo  prosecution  evidence  It  is  not  the  intent  of  (he  Committee  lo  require  extremely  technical  pleading,  but  enough  specificity  to  reasonably  narrow 
the  issue  is  desirable.  F.xamples  of  defense  objections  include  but  arc  mx  limited  to  one  or  more  of  the  following  non  exclusive  examples: 


That  the  accused  was  a  suspect  but  not  given  Article  .31(b)  or  Rule  ,305(0  warnings  prior  lo  interrogation 

That  although  31(bl  or  Rule  .305(c)  warnings  were  given,  counsel  warnings  under  Rule  -3()5(d)  were  necessary  and  not  given  (or  given 
improperly).' 

That  despite  the  accused's  express  refusal  to  make  a  statement,  she  was  questioned  and  made  an  admission.^ 


'Rule  30S<d).  United  Stales  v.  Templa.  16  U  S  C  M  A  629.  37  C  M  R  249  (1967) 

tSee.  eg  .  Rule  305(f).  Michigan  v  Mosley.  423  U  S  96:  United  States  v  Westmore.  17  U  S  C  M  A  406,  38  C  M  R  204  (1968) 
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That  the  accused  requested  counsel  but  was  inlcrrogaled  by  the  military  police  without  hav  ing  seen  counsel  ' 

That  the  accused  was  induced  to  make  a  statement  by  a  promise  oi  leniency  by  his  squadron  commander  ' 

That  an  accused  was  threatened  with  prosecution  of  her  husband  if  she  failed  to  make  a  statement  ’ 

That  the  accused  was  held  incommunicado  and  beaten  until  she  confessed.* 

That  the  accused  made  the  statement  in  question  only  because  he  had  previously  given  a  statement  to  his  division  oflicer  which  was 
involuntary  because  he  was  improperly  warned.’ 

Although  the  prosecution  retains  at  all  times  the  burden  of  proof  in  this  area,  a  specilic  defense  objection  under  this  Rule  must  include  enough 
facts  to  enable  the  military  judge  to  determine  whether  the  objection  is  appropnate.  These  facts  will  be  brought  before  the  court  via  recital  by 
counsel;  the  defense  will  not  be  requited  to  offer  evidence  in  order  to  raise  the  issue.  If  the  prosecution  concurs  with  the  defense  recital,  the  facts 
involved  will  be  taken  as  true  for  purposes  of  the  motion  and  evidence  need  not  be  presented  If  the  prosecution  does  not  concur  and  the  defense 
facts  would  justify  relief  if  taken  as  true,  the  prosecution  will  present  its  evidence  and  the  defense  will  then  present  its  evidence  The  general  intent 
of  this  provision  is  to  narrow  the  litigation  as  much  as  may  be  possible  without  affecting  the  prosecution's  burden 

In  view  of  the  Committee's  intent  to  narrow  litigation  in  this  area,  it  has  adopted  a  basic  structure  in  which  the  defense,  when  required  by  the 
military  judge  to  object  with  specificity,  has  total  responsibility  in  terms  of  what  objection,  if  any.  to  raise  under  this  Rule.  Note,  however.  *'  S4c 

(4)  Rulings.  Rule  304(d)(4)  is  taken  without  significant  change  from  Federal  Rule  of  Criminal  RriK-edure  1 2(e).  As  a  plea  of  guilty  waives  all 
self-incrimination  or  voluntariness  objections.  Rule  304(d)(5),  it  is  contemplated  that  litigation  of  confession  issues  raised  before  the  plea  will  be 
fiilly  concluded  prior  to  plea.  Cases  involving  trials  by  military  judge  alone  in  which  the  accused  will  enter  a  plea  of  not  guilty  are  likely  to  be  the 
only  ones  in  which  deferral  of  ruling  is  even  theoretically  possible.  If  the  prosecution  does  not  intend  to  use  against  the  accused  a  statement 
challenged  by  the  accused  under  this  Rule  but  is  unwilling  to  abandon  any  potential  use  of  such  statement,  two  options  exist.  First,  the  matter  can 
be  litigated  before  plea,  or  second,  if  the  accused  clearly  intends  to  plead  not  guilty  regardless  of  the  military  judge's  ruling  as  to  the  admissibility 
of  the  statements  in  question,  the  matter  may  be  deferred  until  such  time  as  the  prosecution  indicates  a  desire  to  use  the  statements 

(5)  Effect  guilty  plea.  Rule  304(d)(5)  restates  present  law;  see.  eg..  United  Stales  v.  Dusenbem.  23  US. CM. A  287,  4y  C  MR.  536 
(1975). 

(e)  Burden  <fpro<^.  Rule  304(e)  substantially  changes  military  law.  Under  the  present  system,  the  armed  forces  do  not  follow  the  rule  applied  in 
the  civilian  federal  courts.  Instead  the  present  Manual  utilizes  the  minority  "Massachusetts  Rule."  sometimes  known  as  the  "Two  Bite  Rule." 
Under  this  procedure  the  defense  first  raises  a  confession  or  admission  issue  before  the  military  judge  who  determines  it  on  a  preponderance  basis: 
if  the  judge  determines  the  issue  adversely  to  the  accused,  the  defense  may  raise  the  issue  again  before  the  members.  In  such  a  case,  the  members 
must  be  instructed  not  to  consider  the  evidence  in  question  unless  they  find  it  to  have  been  voluntary  beyond  a  reasonable  doubt .  The  Committee 
determined  that  this  bifurcated  system  unnecessarily  complicated  the  final  instructions  to  the  members  to  such  an  extent  as  to  substantially  confuse 
the  important  matters  before  them.  In  view  of  the  preference  expressed  in  Article  36  for  the  procedure  used  in  the  trial  of  criminal  cases  in  the 
United  States  district  courts,  the  Committee  adopted  the  majority  "Orthodox  Rule"  as  used  in  Article  III  courts.  Pursuant  to  this  procedure,  the 
military  judge  determines  the  admissibility  of  confessions  or  admissions  using  a  preponderance  basis.  No  recourse  exists  to  the  court  members  on 
the  question  of  admissibility.  In  the  event  of  a  ruling  on  admissibility  adverse  to  the  accused,  the  accused  may  present  evidence  to  the  members  as 
to  voluntariness  for  their  consideration  in  determining  what  weight  to  give  to  the  statements  in  question. 

It  should  be  noted  that  under  the  Rules  the  prosecution's  burden  extends  only  to  the  specific  issue  raised  by  the  defense  under  Rule  3()4(d). 
should  specificity  have  been  required  pursuant  to  Rule  3()4(d)(3). 

(1)  In  general.  Rule  304(e)(  1 )  requires  that  the  military  judge  find  by  a  preponderance  that  a  statement  challenged  under  this  rule  was  made 
voluntarily.  When  trial  is  before  a  special  court-martial  without  a  military  judge,  (he  ruling  of  the  President  of  the  court  is  subject  to  objection  by 
any  member.  The  President's  decision  may  be  overruled  pursuant  to  (he  procedure  found  in  H  57/  The  Committee  authonzed  use  of  this  procedure 
in  view  of  the  importance  of  the  issue  and  the  absence  of  a  legally  trained  presiding  officer. 

(2)  Weight  the  evidence.  Rule  304(e)(2)  allows  the  defense  to  present  evidence  with  respect  to  voluntariness  to  the  members  for  the  purpose 
of  determining  what  weight  to  give  the  statement.  When  (rial  is  by  judge  alone,  the  evidence  received  by  the  military  judge  on  the  question  of 
admissibility  also  shall  be  considered  by  the  military  judge  on  the  question  of  weight  without  the  necessity  of  a  formal  request  to  do  so  by  counsel . 
Additional  evidence  may,  however,  be  presented  to  the  military  judge  on  the  matter  of  wetght  if  counsel  chooses  to  do  so. 

(.3)  Derivative  evidence.  Rule  3()4(e)(3)  recognizes  that  derivative  evidence  is  distinct  from  the  primary  evidence  dealt  with  by  Rule  304.  i.e. 
statements.  The  prosecution  may  prove  that  notwithstanding  an  involuntary  statement,  the  evidence  in  question  was  not  "obtained  by  use  of"  it 
and  is  not  derivative. 

(f)  Defense  evidence.  Rule  304(f)  generally  restates  the  present  law  as  found  in  present  Manual  ’I  1 40a(  3)  &  (6).  Under  this  Rule,  the  defense  must 
specify  (hat  the  accused  plans  to  take  the  stand  under  this  subdivision.  This  is  already  normal  practice  and  is  intended  to  prevent  confusion. 
Testimony  given  under  this  subdivision  may  not  be  used  at  the  same  trial  at  which  it  is  given  for  any  other  purpose  to  include  impeachment  The 

<Sm,  0.g..  Ruin  30S(a)  and  (d).  Unlltd  Siam  v  Qaint.  21  U.S.C.M  A.  236.  45  C  M  R.  10  (1972). 

*Saa.a.g..  Rule  304<b)(3).  Manual  for  Courts-Martial.  Unitad  Stataa.  1969  (Rav  ad.)  para  140a(2):  People  v  Pineda.  182  Colo  386.  513  P2d452 
(1973). 

’Saa,  e  g  .  Rula  304(b)(3).  Jarriel  k  Stale.  317  So.  2d  141  (Fla.  App.  1975). 

•See.  e.g.,  Rula  304(b)(3),  Payne  v.  Arhaneaa.  356  U  S  560  (1958). 

’Saa,  e.g..  Rula  304(b)(3),  United  Slates  v.  Seay.  1  M  J.  201  (C  M.  A  1978). 
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language,  '  the  accused  may  be  cruss  examined  only  as  lo  mailer  on  which  he  or  she  so  icsiilies  [icrniiis  oihcrwisc  propel  and  relevanl 
impeachmeni  of  Ihe  accused  See.  e  a  .  Rules  h(l7  Mid.  hi  1 

(gl  C'omiboruiion  Rule  .flWigi  reslales  ihe  preseni  law  ol  corroNiralion  wiih  one  ma|or  procedural  change  Al  prcseni,  no  msiruciion  on  Ihe 
rec|uiremeni  of  corrobcrralion  is  required  unless  Ihe  es  idence  is  suhsianiially  conllictine.  sell-conuadiclory.  unceriain.  or  improbable  and  (here  is 
a  defense  requesi  for  such  an  insiruclion  (  niieJ  Sture\  v  .Seig/e.  221'  S  t'  .M  A  40.1.  47  C  M  R  '4(1 1 107 1 1  I  hc  holding  in  Senile  is  coiisisieni 
with  Ihe  preseni  Manual's  view  ihal  ihe  issue  ot  admissibility  may  be  decided  by  ihe  members,  hul  ii  is  inconsisienl  w  iih  Ihe  posiiioii  taken  in  Rule 
3U4(dl  Ihal  admissibility  is  Ihe  sole  respcmsihilily  of  the  niiliiary  |udge  Inasmuch  as  the  Rule  requires  corroborating  esid  nee  as  a  condition 
precedent  to  admission  of  the  statement,  submission  of  the  issue  loihe  members  would  seem  to  be  both  unnecessary  and  contusing  t  onsequenlly. 
the  Rule  does  not  follow  Seiule  insofar  as  the  case  allows  the  issue  to  be  submitted  to  the  members  The  memhers  must  still  weigh  Ihe  evidence 
w  hen  determining  the  guilt  or  inncKence  of  the  accused,  and  the  nature  of  any  corroborating  ev  idence  is  an  appropriate  matter  tor  the  members  to 
consider  when  weighing  the  statement  belore  them 

The  corroboration  rule  requires  only  that  evidence  be  admitted  which  would  support  an  inference  that  the  essential  tacts  admitted  in  the 
statement  are  true  For  example,  presume  that  an  accused  charged  with  premeditated  murder  has  voluntarily  confessed  Ihal.  intending  lo  kill  the 
alleged  victim,  she  concealed  herself  so  that  she  might  surprise  Ihe  victim  al  a  certain  place  and  Ihal  when  Ihe  victim  passed  by.  she  plunged  a  knife 
in  his  back  At  trial.  Ihe  prosecution  introduces  independent  evidence  Ihal  the  victim  was  found  dead  as  a  result  ol  a  knife  wound  in  his  hack  at  the 
place  where,  according  to  the  contession.  the  incident  iKCurred  This  tact  would  corroborate  Ihe  confession  because  it  would  support  an  intereiice 
of  the  truth  of  (he  essential  facts  admitted  in  the  confession 

thi  Mtseellaneous. 

( 1 1  Oral  siutemenls  Rule  .'04( h It  1 1  is  taken  verbatim  from  preseni  Manual  paragraph  1 40i;i bl  it  rccogni/es  that  although  an  oral  statement 
may  be  transcribed,  the  oral  statement  is  separate  and  distinct  from  the  transcription  and  that  accordingly  the  oral  statement  may  be  received  into 
evidence  without  violation  of  the  best  evidence  rule  unless  Ihe  specilic  writing  is  in  question.  \ee  Rule  1002  So  long  as  Ihe  oral  statement  is 
complete,  no  specific  rule  would  require  the  prosecution  to  offer  the  transcription  The  defense  could  of  course  offer  the  wnting  when  it  would 
constitute  proper  impeachment 

(2l  Completeness.  Rule  A04(hl(2)  is  taken  without  signiticant  change  Irom  present  Manual  paragraph  14()irlhl  Although  Rule  106  allows  a 
party  lo  require  an  adverse  party  lo  complete  an  otherwise  incomplete  written  statement  in  an  appropriate  case.  Rule  .'04( hit 2 1  allows  the  defense 
lo  complete  an  incomplete  statement  regardless  of  whether  the  statement  is  oral  or  in  wnting  As  Rule  .'04( h It  2 1  docs  not  by  its  terms  deal  only 
with  oral  statements,  it  provides  the  defense  in  this  area  with  the  option  of  using  either  Rule  106  or  .'04(hK2)  lo  complete  a  written  slalemcnl 

(3)  Certain  admissions  hy  silence.  Rule  304(h)(3)  is  taken  from  •'  I40o(4)  of  Ihc  present  Manual.  That  part  of  Ihc  remainder  of  *■  I40o(4) 
dealing  with  the  existence  of  the  pnvilege  against  self-incrimination  is  now  set  forth  in  Rule  301 1  fit  3).  The  remainder  of  I40u(4)  has  been  set 
forth  in  the  Analysis  to  subdivision  (d)(2).  dealing  with  an  admission  by  silence,  or  has  been  omitted  as  being  unnecessary 

Ruk  305.  Vtarninga  About  Rights 

(a)  General  Rule.  Rule  305(a)  makes  statements  obtained  in  violation  of  Rule  305.  e.g  ..  statements  obtained  in  violation  of  Article  31(b)  and  the 
right  to  counsel .  involuntary  within  the  meaning  of  Rule  304 .  This  approach  eliminates  any  distinction  between  statements  obtained  in  violation  of 
the  common  law  voluntariness  doctrine  (which  is.  in  any  event,  included  within  Article  31(d))  and  those  statements  obtained  in  violation,  for 
example,  of  Mtrandu  {Miranda  v.  Arizona,  384  U  .S.  435  ( 1966))  warning  requirements.  This  is  consistent  with  Ihe  approach  taken  in  Ihe  present 
Manual,  e.g..  preseni  Manual  I40al2). 

(b)  Definitions. 

( 1 )  Persons  subject  to  the  Uniform  Code  of  Military  Justice.  Rule  305(b)(  I )  makes  it  clear  that  under  certain  conditions  a  civilian  may  be  a 
"person  subject  to  the  Uniform  Code  of  Military  Justice"  for  purposes  of  warning  requirements,  and  would  be  required  lo  give  Article  3 1  (b)  (Rule 
305(c))  warnings,  5ee.  genera/Zv.  United  Stales  v.  Penn.  18U.S.C.M.A.  I94,39C.M,R.  1 94  ( 1969).  Consequently  civilian  members  of  the  law 
enforcement  agencies  of  the  Armed  Forces,  e.g..  Ihe  Naval  Investigative  Service  and  the  Air  Force  Oftiee  of  Special  Investigations,  will  have  lo 
give  Article  31  (Rule  305(c))  warnings.  This  provision  is  taken  in  substance  from  •'  l4Cla(2)  of  the  preseni  Manual. 

(2)  Interrogation.  Rule  305(b)(2|  dehnes  interrogation  to  include  the  situation  in  which  an  incriminating  response  is  either  sought  or  is  a 
reasonable  consequence  of  such  questioning.  The  definition  is  expressly  not  a  limited  one  and  interrogation  thus  includes  more  than  the  putting  of 
questions  to  an  individual.  See.  e  g..  Brewer  v.  Williams.  430  U.S.  387  (1977). 

The  Rule  does  not  specifically  deal  with  the  situation  in  which  an  "inntKenl"  question  is  addressed  to  a  suspect  and  results  unexpectedly  in 
an  incriminatory  response  which  could  not  have  been  foreseen.  This  legislative  history  and  the  cases  are  unclear  as  lo  whether  Article  3 1  allows 
nonincriminatory  questioning.  See  Lederet.  Rights  Warnings  in  the  Armed  Services.  72  Mil.  L  Rev  1 . 32-33  ( 1976).  and  the  issue  is  left  open  for 
further  development. 

(c)  Warnings  concerning  the  accusation,  right  to  remain  silent,  and  use  <f  statements .  Rule  305(c)  basically  requires  that  those  persons  who  are 
required  by  statute  to  give  Article  3llbl  warnings  give  such  warnings.  The  Rule  refrains  from  specifying  who  must  give  such  warnings  in  view  of 
the  unsettled  nature  of  the  case  law  in  the  area 

It  was  not  the  intent  of  the  Committee  lo  adopt  any  particular  interpretation  of  Article  31(b)  insofar  as  who  must  give  warnings  except  as 
provided  in  Rule  .305(b)(  I )  and  the  Rule  explicitly  defers  lo  Article  31  for  Ihe  purpose  of  determining  who  must  give  warnings.  The  Committee 
recognized  that  numerous  decisions  of  the  Court  of  Military  Appeals  and  its  subordinate  courts  have  dealt  with  this  issue.  These  courts  have 
rejected  literal  application  of  Article  3  Kb),  but  have  not  arrived  at  a  conclusive  rule. Vee.  eg..  United  Stales  v.  Dohle.  1  M.J.  223  (CM.  A.  1975). 
The  Committee  was  of  the  opinion,  however,  that  both  Rule  305(c)  and  Article  3  Kb)  should  be  construed  al  a  minimum,  and  in  compliance  with 
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numerous  cases,  as  requiring  warnings  by  those  personnel  acting  in  an  official  disciplinary  or  law  enforcement  capacity  Decisions  such  as  Untied 
States  V.  French.  25  C.M.R.  851  (A.F  B.R.  1958),  i^'d  in  relevant  part,  10  L'.S.C.M.A.  171 , 27  CM.  R.  245  ( 1959)  (undercover  agent)  are  not 
affected  by  the  Rule. 

Spontaneous  or  volunteered  statements  do  not  require  warnings  under  Rule  305  The  fact  that  a  person  may  have  known  of  his  or  her  nghls 
under  the  Rule  is  of  no  importance  If  warnings  were  required  but  not  given. 

Normally,  neither  a  witness  nor  an  accused  need  to  be  warned  under  any  pan  of  this  Rule  when  taking  the  stand  to  testify  at  a  trial  by  court- 
martial.  See,  however.  Rule  801(b)(2). 

The  Rule  requires  in  Rule  305(c)(2)  that  the  accused  or  suspect  be  advised  that  he  or  she  has  the  "right  to  remain  silent"  rather  than  the 
statutory  Article  31(b)  warning  which  is  limited  to  silence  on  matters  relevant  to  the  underlying  offense.  The  new  language  was  inserted  upon  the 
suggestion  of  the  Department  of  Justice  in  order  to  provide  clear  advice  to  the  accused  as  to  the  absolute  right  to  remain  silent.  See  Miranda  v. 
Arizona.  384  US  436  ( 1966). 

(d)  Counsel  rights  and  warnings.  Rule  305(d)  provides  the  basic  right  to  counsel  at  interrogations  and  requires  that  an  accused  or  suspect  entitled 
to  counsel  at  an  interrogation  be  warned  of  that  fact.  The  Rule  restates  the  basic  counsel  entitlement  for  custodial  interrogations  found  in  both 
present  f  I40c(2)ofthe  Manual  for  Courts-Martial  and  l/niret/Sraresv.  Tempia,  16U.S.C.M.A.  629,  37  C.M  .R.  249  ( 1967),  and  recognizes  that 
the  right  to  counsel  attaches  after  certain  procedural  steps  have  taken  place. 

(1)  General  rule.  Rule  305(d)(  1)  makes  it  clear  that  the  right  to  counsel  only  attaches  to  an  interrogation  in  which  an  individual's  Fifth 
Amendment  privilege  against  self-incrimination  is  involved  This  is  a  direct  result  of  the  different  coverages  of  the  statutory  and  constitutional 
privileges.  The  Fifth  Amendment  to  the  Constitution  of  the  United  States  is  the  underpinning  of  the  Supreme  Court's  decision  in  Miranda  v. 
Arizorut,  384  U.S.  436  (19(56)  which  is  in  turn  the  origin  of  the  military  right  to  counsel  at  an  interrogation.  United  Slates  v.  Tempia,  16 
U  S. C  M.  A.  629,  37  C.M.R.  249  (1967).  Article  31 ,  on  the  other  hand,  does  not  provide  any  right  to  counsel  at  an  interrogation;  but  see  United 
States  V.  McOmber.  I  M.J.  380  (C.M.A.  1976).  Consequently,  interrogations  which  involve  only  the  Article  31  privilege  against  self¬ 
incrimination  do  not  include  a  right  to  counsel.  Under  present  law  such  interrogations  include  requests  for  voice  and  handwriting  samples  and 
perhaps  requests  for  bodily  fluids.  Compare  United  States  v.  Dionivio,  410  U.S.  I  (1973);  United  Slates  v.  Mara.  410  U.S.  19  (1973);  and 
Schmerberv.  California.  384  U.S.  751  (1961)  with  United  Stales  v.  White.  17U.S.C.M.A.  211, 38  C.M.R.  9(1967);  United  Slates  v.  Greer.  3 
U.S.C.M.A.576, 13C.M.R.  132  (1953);  and  t/mredSraresv.  Ruiz,  23U.S.C.M.A.  181, 48C.M.R.  797  (1974).  Rule  305(d)(  1 )  requires  that  an 
individual  who  is  entitled  to  counsel  under  the  Rule  be  advised  of  the  nature  of  that  right  before  an  interrogation  involving  evidence  of  a 
testimonial  or  communicative  nature  within  the  meaning  of  the  Fifth  Amendment  (an  interrogation  as  defined  in  Rule  30S(b)(2)  and  modified  in 
this  case  by  Rule  305(d)(  1 ))  may  lawfully  proceed.  Although  the  Rule  does  not  specifically  require  any  particular  wording  or  formal  for  the  right 
to  counsel  warning,  reasonable  specificity  is  required.  At  a  minimum,  the  right  to  counsel  warning  must  include  the  following  substantive  matter: 

(1)  That  the  accused  or  suspect  has  the  right  to  be  represented  by  a  lawyer  at  the  interrogation  if  he  or  she  so  desires; 

(2)  That  the  right  to  have  counsel  at  the  interrogation  includes  the  right  to  consult  with  counsel  and  to  have  counsel  at  the  interrogation; 

(3)  That  if  the  accused  or  suspect  so  desires,  he  or  she  will  have  a  military  lawyer  appointed  to  represent  the  accused  or  suspect  at  the 
interrogation  at  no  expense  to  the  individual,  and  the  accused  or  suspect  may  obtain  civilian  counsel  at  no  expense  to  the  Government  in  addition  to 
or  instead  of  flee  military  counsel. 

It  is  important  to  note  that  these  warnings  are  in  addition  to  such  other  warnings  and  waiver  questions  as  may  be  required  by  Rule  305. 

Rule  305(d)(1)(A)  follows  the  plurality  of  civilian  jurisdictions  by  utilizing  an  objective  test  in  defining  "custodial"  interrogation.  See  also 
United  Slates  V.  Temperley,  22  U.S. C.M.A.  383, 47  C.M.R.  235  (1978).  Unfortunately,  there  is  no  national  consensus  as  to  the  exact  nature  of  the 
test  that  should  be  used.  The  language  used  in  the  Rule  results  from  an  analysis  of  Miranda  v.  Arizona.  384  U.S.  436(1966)  which  leads  to  the 
conclusion  that  Miranda  is  predominately  a  voluntariness  decision  concerned  with  the  effects  of  the  psychological  coercion  inherent  in  official 
questioning.  See,  e.g.,  Lederer,  Miranda  v.  Arizona — The  Law  Today,  78  Mil.  L.  Rev,  107,  130(1977). 

The  variant  chosen  adopts  an  objective  test  that  complies  with  Mircmda's  intent  by  using  the  viewpoint  of  the  suspect.  The  objective  nature  of 
the  test,  however,  makes  it  improbable  that  a  suspect  would  be  able  to  claim  a  custodial  status  not  recognized  by  the  interrogator.  The  test  makes 
the  actual  belief  of  the  suspect  irrelevant  because  of  the  belief  that  it  adds  nothing  in  practice  and  would  unnecessarily  lengthen  trial. 

Rule  305(d)(1)(B)  codifies  the  Supreme  Court’s  decisions  in  Brewer  v.  Williams,  480  U.S.  387  (1977)  and  Massiah  v.  United  States,  377 
U.S.  201  (1964).  As  modified  by  Brewer,  Massiah  requires  that  an  accused  or  suspect  be  advised  of  his  or  her  right  to  counsel  prior  to 
interrogation,  whether  open  or  surreptitious,  if  that  interrogation  takes  place  after  either  arraignment  or  indictment.  As  the  Armed  Forces  lack  any 
equivalent  to  those  civilian  procedural  points,  the  initiation  of  the  formal  military  criminal  process  has  been  utilized  as  the  functional  equivalent. 
Accordingly,  the  right  to  counsel  attaches  if  an  individual  is  interrogated  after  preferral  of  charges  or  imposition  of  pretrial  arrest,  restriction,  or 
confinement.  The  right  is  not  triggered  by  apprehension  or  temporary  detention.  Undercover  investigation  prior  to  the  formal  beginning  of  the 
criminal  process  will  not  be  affected  by  this,  but  jailhouse  interrogations  will  generally  be  prohibited.  Compare  Rule  305  (d)(1)(B)  with  United 
States  V.  Hinkson,  17  U.S.C.M.A.  126,  37  C.M.R.  390  (1967)  and  United  Stales  v.  Gibson.  3  U.S.C.M.A.  746,  14  C.M.R.  164  (1954), 

(2)  Counsel.  Rule  305(d)(2)  sets  forth  the  basic  right  to  counsel  at  interrogations  required  under  present  Manual  H  140a(2).  The  Rule  rejects 
the  interpretation  of  f  I40a(2)  set  forth  in  United  States  v.  Hcfbauer.  5  M.J.  409  (C.M.A.  1978)  and  United  States  v.  Clark,  22  U.S.C.M.A.  570, 
48  C.M.R.  77  (1974)  which  held  that  the  Manual  only  provided  a  right  to  military  counsel  at  an  interrogation  in  the  event  of  financial  indigency — 
minimum  Miranda  rule. 

Rule  305(d)(2)  clarifies  present  practice  insofar  as  it  explicitly  indicates  that  no  right  to  individual  military  counsel  of  the  suspect's  or 
accused's  choice  exists.  See,  e.g..  United  Slates  v.  Wilcox,  3  M.J.  803  (A. C.M.R.  1977). 
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(e)  \iiiue  In  Counst'l  Rule  is  laken  from  I  tiiinl  \  i  StcOmhir  \  M  J  ISd  iC  M  A  IU7di  [he  holding;  ol  Ihji  ease  has  hcen 

expanded  slightly  to  elanly  the  situation  in  vshieh  an  interrogator  divs  not  haie  actual  knowledge  that  an  attorney  has  been  appointed  lor  or 
retained  by  the  accused  or  suspect  with  respect  to  the  ollenses.  but  reasonably  should  be  so  auare  In  the  absence  ol  the  expansion,  present  law 
places  a  premium  on  lavs  enlorcement  ignorance  and  has  the  psHential  lor  encouraging  |vr|ury  I  he  change  reiecis  the  v  levs  expressed  in  I  ni.vi/ 
States  V  Roy,  4  M.J  840 1 A  X'  MR  l47Xi  vshich  held  that  in  the  absence  ol  had  taiih  a  criminal  investigator  who  inters  lewed  the  accused  one  day 
before  the  scheduled  Article  investigation  was  iu>i  in  violation  id  \lc()mher  because  he  was  unaware  ol  the  appointment  of  counsel 

Factors  which  may  be  considered  in  determining  whelber  an  interrogator  should  have  reasonably  known  that  an  individual  had  counsel  for 
purposes  of  this  Rule  include: 

NVTiether  the  interrogator  knew  that  the  person  to  be  questioned  had  requested  counsel. 

Whether  the  interrogator  knew  that  the  person  to  be  questioned  had  already  been  involved  in  a  pretrial  proceeding  at  which  he 

would  ordinarily  be  represented  by  counsel; 

Any  regulations  governing  the  appviintment  of  counsel. 

Local  standard  operating  priKedures; 

The  interrogator’s  military  assignment  and  training,  and 

The  interrogator's  experience  in  the  area  of  military  criminal  procedure 

The  standard  involved  is  purely  an  objective  one 

(f)  Exercise  cf  rights.  Rule  305(f)  restates  present  law  in  that  it  requires  all  questioning  to  cease  immediately  upon  the  exercise  of  either  the 
privilege  against  self-incrimination  or  the  right  to  counsel.  See Michtgan  \ .  Moseh.  423  L '.S  dbt  14751.  The  Rule  expressly  docs  not  deal  with  the 
question  of  whether  or  when  questioning  may  be  resumed  following  an  exercise  of  a  suspect's  rights  and  does  not  necessarily  prohibit  it.  The 
Committee  notes  that  both  the  Supreme  Court,  see.  eg..  Brewer  v.  Williams.  480  L'  S  387  ( 1477);  Michigan  i.  Mosely.  423  L '.S  96 1 1475).  and 
the  Court  of  Military  Appeals,  see.  eg..  United  States  v  Hill.  5  M.l.  II4(C.M.A  197^1;  United  Slates  v.  Collier.  I  M.J  358(CM.A.  1976), 
have  yet  to  fully  resolve  this  matter. 

(g)  Waiver.  The  waiver  provision  of  Rule  305(g)  restates  current  military  practice  and  is  taken  in  part  from  ’’  140o(2l  of  the  present  Manual. 

Rule  305(g)(  I)  sets  forth  the  general  rule  for  waiver  and  follows  Afirunr/o  v.  Arizona.  384  L '.S  ■1.^6.  475  ( 1466).  The  Rule  requires  that  an 
affirmative  acknowledgement  of  the  right  be  made  before  an  adequate  waiver  may  be  found.  See  Manual  ^  306.  Thus,  three  waiver  questions  are 
required  under  Rule  305(g); 

( 1 )  Do  you  understand  your  rights .’ 

(2)  Do  you  want  a  lawyer'.’ 

(3)  Are  you  willing  to  make  a  statement’.’ 

The  specific  wording  of  the  questions  is  not  detailed  by  the  Rule  and  any  format  may  be  used  so  long  as  the  substantive  content  is  present. 

Notwithstanding  the  above.  Rule  305(g)f2),  following  NorrA  Coro/ina  v.  Butler  441  L '.S.  369  (1979),  recognizes  that  the  right  to  counsel, 
and  only  the  right  to  counsel,  may  be  waived  even  absent  an  affirmative  declination  The  burden  of  proof  is  on  the  prosecution  in  such  a  case  to 
prove  by  a  preponderance  that  the  accused  waived  the  right  to  counsel. 

The  second  portion  of  Rule  305(g)(2l  dealing  with  notice  to  counsel  is  new.  The  intent  behind  the  basic  notice  provision.  Rule  305(e),  is  to 
give  meaning  to  the  right  to  counsel  by  preventing  interrogators  who  know  or  reasonably  should  know  that  an  individual  has  counsel  from 
circumventing  the  right  to  counsel  by  obtaining  a  waiver  from  that  person  without  counsel  present.  Permitting  a  Miranda  type  waiver  in  such  a 
siniation  clearly  would  defeat  the  purpose  of  the  Rule.  Rule  305(g)(2)  thus  permits  a  waiver  of  the  right  to  counsel  when  notice  to  counsel  is 
required  only  if  it  can  be  demonstrated  either  that  the  counsel,  after  reasonable  efforts,  could  not  be  notified,  or  that  the  counsel  did  not  attend  the 
interrogation  which  was  scheduled  within  a  reasonable  period  of  time  after  notice  was  given. 

A  statement  given  by  an  accused  or  suspect  who  can  be  shown  to  have  his  rights  as  set  forth  in  this  Rule  and  who  intentionally  frustrated  the 
diligent  attempt  of  the  interrogator  to  comply  with  this  Rule  shall  not  be  involuntary  solely  for  failure  to  comply  with  the  rights  warning 
requirements  of  this  Rule  or  of  the  waiver  requirements.  United  Stales  v.  Sikorski,  21  U.S  C.M.A.  345,  45  C.M.R.  1 19  (1972). 

(h)  Son-military  interrogations.  *'  I40<j(2)  of  the  present  Manual,  which  governs  civilian  interrogations  of  military  personnel  basically  restates 
the  holding  of  3firan</o  v.  Arizona.  384  U.S.  ( 1966).  Recognizing  that  the  Supreme  Court  may  modify  the  Miranda  rule,  the  Committee  has  used 
the  language  in  Rule  305(h)(  I )  to  make  practice  in  this  area  dependent  upon  the  way  the  Federal  district  courts  would  handle  such  interrogations. 
See  Article  36. 

Rule  305(h)(2)  clarifies  the  law  of  interrogations  as  it  relates  to  interrogations  conducted  abroad  by  officials  of  a  foreign  government  or  their 
agents  when  the  interrogation  is  not  conducted,  instigated,  or  participated  in  by  military  personnelor  their  agents.  Such  an  interrogation  does  not 
require  rights  warnings  under  subdivisions  (c)  or  (d)  or  notice  to  counsel  under  subdivision  (e).  The  only  lest  to  be  applied  in  such  a  case  is  that  of 
common  law  voluntariness;  whether  a  statement  obtained  during  such  an  interrogation  was  obtained  through  the  use  of  "coercion,  unlawful 
influence,  or  unlawful  inducement."  Article  31(d). 

Whether  an  interrogation  has  been  "conducted,  instigated,  or  participated  in  by  military  personnel  or  (heir  agents"  is  a  question  of  fact 
depending  on  the  circumstances  of  the  case.  The  Rule  makes  it  clear  that  United  .Slates  personnel  do  not  participate  in  an  interrogation  merely  by 


A22-14 


ANALYSIS  OF  THE  1980  AMENDMENTS 


App.  22,  M.R.E.  311  (cM3) 


being  present  al  the  scene  of  the  interrogation,  see  United  Slates  v  Jones.  6M.J.  226  (CM.  A.  1979)  and  the  Analysis  to  Rule  .11 1(c),  or  by  taking 
steps  which  are  in  the  best  interests  of  the  accused.  Also,  an  interrogation  is  not  "participated  in"  by  military  personnel  or  their  agents  who  act  as 
interpreters  during  the  interrogation  if  there  is  no  other  participation.  See  Rule  .11 1(c).  The  omission  of  express  reference  to  interpreters  in  Rule 
105(h)(2)  was  inadvenent. 

Rule  306.  StatBments  by  One  of  Several  Accused 

Rule  -106  is  taken  from  the  fifth  subparagraph  of  present  1406  of  the  Manual  for  Courts-Martial  and  states  the  holding  of  Bruton  v.  United 
States,  191  U  .S.  121  (1968).  The  remainderofthe  associated  material  in  the  Manual  is  primarily  concerned  with  the  co-conspirator's  exception  to 
the  hearsay  rule  and  has  been  superseded  by  adoption  of  the  Federal  Rules  of  Evidence.  See  Rule  801 . 

When  it  is  impossible  to  effectively  delete  all  references  to  a  co- accused,  alternative  steps  must  be  taken  to  protect  the  co-accused.  This  may 
include  the  granting  of  a  severance. 

The  Committee  was  aware  of  the  Supreme  Court ‘s  decision  in  Parker  v.  Randolph.  442  U.  S .  62  ( 1 979)  dealing  with  interlocking  confessions . 
In  view  of  the  lack  of  a  consensus  in  Parker,  however,  the  Committee  determined  that  the  case  did  not  provide  a  sufficiently  precise  basis  for 
drafting  a  rule,  and  decided  instead  to  apply  Bruton  to  interlocking  confessions. 

Rule  311.  Evktonce  Obtained  From  Unlawful  Searches  and  Seizures 


Rules  11 1-117  express  the  manner  in  which  the  Fourth  Amendment  to  the  Constitution  of  the  United  States  applies  to  trials  by  court-martial. 
Cf.  Parker  v.  Levy.  417  U.S.  711  (1974). 

(a)  General  rule.  Rule  111(a)  restates  the  basic  exclusionary  rule  for  evidence  obtained  from  an  unlawful  search  or  seizure  and  is  taken  generally 
from  ^  1 52  of  the  present  Manual  although  much  of  the  language  of  1;  152  has  been  deleted  for  purposes  of  both  clarity  and  brevity.  The  Rule 
requires  supression  of  derivative  as  well  as  primary  evidence  and  follows  the  present  Manual  rule  by  expressly  limiting  exclusion  of  evidence  to 
that  resulting  from  unlawful  searches  and  seizures  involving  governmental  activity.  Those  persons  whose  actions  may  thus  give  rise  to  exclusion 
are  listed  in  Rule  11 1(c)  and  ate  taken  generally  from  T  152  with  some  expansion  for  purposes  of  clarity.  Rule  II I  recognizes  that  discovery  of 
evidence  truiy  be  so  unrelated  to  an  unlawful  search  or  seizure  as  to  escape  exclusion  because  it  was  not  "obtained  as  a  result"  of  that  search  or 
seizure. 


The  Rule  recognizes  that  searches  and  seizures  are  distinct  acts  the  legality  of  which  must  be  determined  independently.  Although  a  seizure 
will  usually  be  unlawful  if  it  follows  an  unlawful  search,  a  seizure  may  be  unlawful  even  if  preceded  by  a  lawful  search.  Thus,  adequate  cause  to 
seize  may  be  distinct  from  legality  of  the  search  or  observations  which  preceded  it.  Note  in  this  respect  Rule  316(d)(4)(C),  Plain  View, 

(1)  Objection.  Rule  31 1(a)(1)  requires  that  amotion  to  suppress  or,  as  appropriate,  an  objection  be  made  before  evidence  can  be  suppressed. 
Absent  such  motion  or  objeettort,  the  issue  is  waived.  Rule  31  Id). 


(2)  Adequate  interest.  Rule  31 1(a)(2)  represents  a  complete  redrafting  of  the  standing  requirements  now  found  in  1!  152  of  the  present 
Manual.  The  Committee  viewed  the  Supreme  Court  decision  in  Rakas  v.  Illinois.  439  U.S.  128  (1978)  as  substantially  modifying  the  Manual 
language.  Indeed,  the  very  use  of  the  term  "standing"  was  considered  obsolete  by  a  majority  of  the  Committee.  The  Rule  distinguishes  between 
searches  and  seizure.  To  have  sufficient  interest  to  challenge  a  search,  a  person  must  have  “a  reasonable  expectation  of  privacy  in  the  person, 
place,  or  propeny  searched."  "Reasonable  expectation  of  privacy”  was  used  in  lieu  of  “legitimate  expectation  of  privacy."  often  used  in  Rakas. 
supra,  as  the  Committee  believed  the  two  expressions  to  be  identical.  The  Committee  also  considered  that  the  expression  "reasonable 
expectation"  has  a  more  settled  meaning.  Unlike  the  case  of  a  search,  an  individual  must  have  an  interest  distinct  from  an  expectation  of  privacy  to 
challenge  a  seizure.  When  a  seizure  is  involved  rather  than  a  search  the  only  invasion  of  one's  rights  is  the  removal  of  the  property  in  question. 
Thus,  there  must  be  some  recognizable  right  to  the  property  seized.  Consequently,  the  Rule  requires  a  "legitimate  interest  in  the  property  or 
evidence  seized.”  This  will  normally  mean  some  form  of  possessory  interest.  Adequate  interest  to  challenge  a  seizure  does  not  per  se  give 
adequate  interest  to  challenge  a  prior  search  that  may  have  resulted  in  the  seizure. 


The  Rule  also  recognizes  an  accused’s  right  to  challenge  a  search  or  seizure  when  the  right  to  do  so  would  exist  under  the  Constitution. 
Among  other  reasons,  this  provision  was  included  because  of  the  Supreme  Court's  decision  in  Jones  v.  United  States.  302  U.S,  257  (I960)  which 
created  what  has  been  termed  the  "automatic  standing  rule."  The  viability  of  Arnes  after  Ralars  and  other  cases  is  unclear,  and  the  Rule  will  apply 
Jones  only  to  the  extent  that  Jones  is  constitutionally  mandated. 


(b)  Exception.  Rule  31  Kb)  stales  the  holding  of  Wa/der  v.  United  States.  347  U.S.  62(1954).  and  restates  with  minor  change  the  rule  as  found  in 
1  152  of  the  present  Manual. 


(c)  Nature  cf  search  or  seizure.  Rule  31 1(c)  defines  "unlawful"  searches  and  seizures  and  makes  it  clear  that  the  treatment  of  a  search  or  seizure 
varies  depending  on  the  status  of  the  individual  or  group  conducting  the  search  or  seizure. 


( 1 )  Military  personnel.  Rule  3 1 1  (c)(  I )  generally  restates  present  law.  A  violation  of  a  military  regulation  alone  will  not  require  exclusion  of 
any  resulting  evidence.  However,  a  violation  of  such  a  regulation  that  gives  rise  to  a  reasonable  expectation  of  privacy  may  require  exclusion. 
Compare  United  States  v.  Dillard,  8  M.J.  213  (C.M.A.  1980)  with  United  States  v.  Caceres.  440  U.S.  741  (1979). 

(2)  Other  dais .  Rule  31 1(c)(2)  requires  that  the  legality  of  a  search  or  seizure  performed  by  officials  of  the  United  States,  of  the  District  of 
/A  k  Columbia,  or  of  a  state,  commonwealth,  or  possession  or  political  subdivision  thereof,  be  determined  by  the  principles  of  law  applied  by  the 

United  States  district  courts  when  resolving  the  legality  of  such  a  search  or  seizure. 

(3) Officialsifa/oreigngovernmentortheiragents.Thisprovisionis(iikeninpartfTomUnitedStatesv.  Jordan.  I  M.J.  3.14(C.M.A.  1976) 
After  careful  analysis,  a  majority  of  the  Committee  concluded  that  that  portion  of  the  Jordan  opinion  which  purported  to  require  that  such  foreign 
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searches  be  shown  to  have  complied  w  ith  foreign  law  is  dicta  and  lacks  an>  specilic  Iceal  authortts  to  sup[iori  it  l  iirthcr  the  (  omniiiiee  noted  the 
fact  that  most  foreign  nations  lack  any  law  of  search  and  sei/urc  and  that  in  some  cases.  <•  e  .  I  ierinani .  such  law  as  may  esisi  is  purely  iheorctical 
and  not  subject  to  determination  The  Jurdan  requirement  thus  unduly  complicates  trial  wilhoul  supplying  any  protection  lo  the  accused 
Consequently,  the  Rule  omits  the  requirement  in  fasor  ol  a  basic  due  pnvess  test  In  detcrminine  which  sersion  ol  the  various  due  priKcss 
phrasings  to  utilire.  a  majority  of  the  Committee  chose  to  use  the  language  now  tound  in  ‘  llidh  ol  the  preseni  Manual  rather  than  the 
language  found  in  Jordan  (which  requires  that  the  evidence  not  shock  the  conscience  ol  the  courti  beliciing  the  Manual  language  is  more 
appropnate  to  the  circumstances  involved 

Rule  .11  lie)  also  indicates  that  persons  who  are  present  at  a  foreign  search  or  seizure  conducted  in  a  torcign  nation  base  "not  participated  in 
that  search  or  seizure  due  either  to  their  mere  presence  or  because  of  any  actions  taken  to  mitigate  possible  damage  lo  properly  or  person  The  Rule 
thus  clarities  Cniied Stales  i  Jordan.  1  .M  J  .1.14  iC  M  .A  Id7bi  which  slated  that  the  [■ourih  .Aniendmenl  would  be  applicable  to  searches  and 
seizures  conducted  abroad  by  foreign  [xilice  when  Cmted  Stales  personnel  participate  in  them  The  C  ourt's  intent  in  Jordan  was  to  precenl 
American  authorities  from  sidestepping  Constitutional  protections  by  using  foreign  personnel  to  conduct  a  searc  h  or  seizure  that  would  have  been 
unlawful  if  conducted  by  Americans.  That  inlention  is  safeguarded  by  the  Rule,  which  applies  the  Rules  and  the  lourih  Amendment  when 
military  personnel  or  their  agents  conduct,  instigate,  or  participate  in  a  search  or  seizure  The  Rule  only  clarities  the  circuiiisiances  in  which  a 
United  States  official  will  be  deemed  to  have  participated  in  a  foreign  search  or  seizure  This  follow  s  dicta  in  (  ntied  States  v  Jones,  b  M  J  22b. 
230  (C.M.A  1979)  which  would  require  an  "element  of  causation."  rather  than  mere  presence  It  seems  apparent  that  an  American 
servicemember  is  far  more  likely  to  be  well  served  by  United  States  presence — which  might  mitigate  foreign  conduct— than  by  its  absence 
Further,  international  treaties  frequently  require  United  States  ciKiperalion  with  foreign  law  enforcement  Thus,  the  Rule  serves  all  purposes  by 
prohibiting  conduct  by  United  States  officials  which  might  improperly  support  a  search  or  seizure  w  hich  would  be  unlaw  ful  if  conducted  in  the 
United  States  while  protecting  both  the  accused  and  international  relations 

The  Rule  also  permits  use  of  United  States  personnel  as  interpreters  viewing  such  action  as  a  neutral  activity  normally  of  potential  advantage 
to  the  accused.  Similarly  the  Rule  permits  personnel  to  take  steps  to  protect  the  person  or  property  of  the  accused  because  such  actions  are  c  learly 
in  the  best  interests  of  the  accused. 

(d)  Motion  to  suppress  and  objections.  Rule  311(d)  provides  for  challenging  evidence  obtained  as  a  result  of  an  allegedly  unlaw  ful  search  or 
seizure.  The  procedure,  normally  that  of  a  motion  to  suppress,  is  intended  with  a  small  difference  in  the  disclosure  requirements  to  duplicate  that 
required  by  Rule  304(d)  for  confessions  and  admissions,  the  Analysis  of  which  is  equally  applicable  here 

Rule  31 1(d)(1)  differs  from  rule  304(c)(  I )  in  that  it  is  applicable  only  lo  evidence  that  the  prosecution  intends  lo  offer  against  the  accused 
The  broader  disclosure  provision  for  statements  by  the  accused  was  considered  unnecessary.  Like  rule  .1041  d )( 2  K  C ).  Rule  31 1  (dll  2  l(C  I  provides 
expressly  for  derivative  evidence  disclosure  of  which  is  not  mandatory  as  it  may  be  unclear  lo  the  prosecution  exactly  what  is  derivative  of  a  search 
or  seizure.  The  Rule  thus  clarifies  the  situation. 

(e)  Burden  cfproef.  Rule  3 1 1  (e)  requires  that  a  preponderance  of  the  evidence  standard  be  used  in  determining  search  and  seizure  questions .  Lego 
V,  Twomey,  404  U.S.  477  ( 1972).  Where  the  validity  of  a  consent  to  search  or  seize  is  involved,  a  higher  standard  of  "clear  and  cemvincing,"  is 
applied  by  Rule  314(e).  This  restates  present  law. 

(f)  Defense  evidence.  Rule  31 1(f)  restates  present  law  and  makes  it  clear  that  although  an  accused  is  sheltered  from  any  use  at  trial  of  a  statement 
made  while  challenging  a  search  or  seizure. such  statement  may  be  used  in  a  subsequent  "prosecution  for  perjury,  false  swearing  or  the  making  of 
a  false  official  statement.” 

(.$)  Scope  of  motions  and  objections  challenging  probable  cause.  Rule  31 1  lg)l2)  follows  the  Supreme  Court  decision  m  Franks  v.  Delatsare,  422 
U.S.  928  ( 1978),  see  also  United  Slates  v.  Turck.  49  C.M  .R.  49.  53  (A.F.C  M  R  1974).  w  ith  minor  modifications  made  lo  adopt  the  decision  to 
military  procedures.  Although  Franks  involved  perjured  affidavits  by  police.  Rule  31 1(a)  is  made  applicable  to  information  given  by  govemnicm 
agents  because  of  the  governmental  status  of  members  of  the  armed  services.  The  Rule  is  not  intended  to  reach  misrepresentations  made  by 
informants  without  any  official  connection. 

(h)  Objections  to  evidence  seized  unlawfully.  Rule  31 1(h)  is  new  and  is  included  for  reasons  of  clarity. 

(i)  Effect  of  guilty  plea.  Rule  31  l(i)  restates  present  law.  See.  e.g..  United  Stales  v.  Hamit.  15  U.S. C  M.  A.  110,  35  C.M.R  82  ( 1964) 

Rul«  312.  Bodily  Views  and  Intrusions 

(a)  General  rule.  Rule  3 1 2(a)  limits  all  nonconsensual  inspections,  searches,  or  seizures  by  providing  standards  for  examinations  of  the  naked 
body  and  bodily  intrusions.  An  inspection,  search,  or  seizure  that  would  be  lawful  but  for  noncompliance  with  this  Rule  is  unlawful  within  the 
meaning  of  Rule  311 

(bWisual  examination  of  the  body.  Rule  312(b)  governs  searches  and  examinations  of  the  naked  body  and  thus  controls  what  has  often  been  loosely 
termed,  “strip  searches."  Rule  31 2(b)  permits  visual  examinations  of  the  naked  bvaly  in  a  w  ide  but  finite  range  of  circumstances.  In  doing  so.  the 
Rule  strictly  distinguishes  between  visual  examination  of  body  cavities  and  actual  intrusion  into  them  Intrusion  is  governed  by  Rule  3 1 2(c)  and 
(e).  Visual  examination  of  the  male  genitals  is  permitted  when  a  visual  examination  is  permissible  under  this  subdivision,  examination  of  cavities 
may  include,  when  otherwise  proper  under  the  Rule,  requiring  the  individual  being  viewed  to  assist  in  the  examination 

Examination  of  body  cavities  within  the  prison  setting  has  been  vexatious.  See.  eg.  Hanlev  i.  Ward.  584  F.2d  609  (2d  cir.  1978):  Woljtsh  i 
Levi.  573  F. 2d  1 18, 131  (2d  Cir.  1978).  reversed  sub  nom  Bell  v.  Wolfish.  441  U  .S  520  ( 1979);  Daughtry  i  Harris.  Alb  F  2d  292  ( lOth  Cir.  1973). 
cert,  denied,  414  U.S.  872  (1973);  Frazier  v  Ward.  426  F.  Supp.  I.1.A4.  I  SbZ-bl  (N.D  N.  Y  1977 1;  Hodges  i  Klein.  4 1 2  F.  Supp  896  (D.N  J 
1976),  Institutional  security  must  be  protected  while  at  the  ,amc  time  only  privacy  intrusions  necessary  should  be  imposed  on  the  individual  The 
problem  is  particularly  acute  in  this  area  of  inspection  of  body  cavities  as  such  strong  sikiiiI  tahixis  are  involved  Rule  .1l2lb)(2)  allows 


A22-16 


ANALYSIS  OF  THE  1980  AMENDMENTS 


App.  22,  M.R.E.  313 


examination  of  body  cavities  when  reasonably  necessary  to  maintain  the  security  of  the  institution  or  its  personnel.  See.  e.ft..  Belt  v.  Walfuli,  44 1 
U.S.  S20  (1979).  Examinations  likely  to  be  reasonably  necessary  include  examination  upon  entry  or  exit  from  the  institution,  examination 
subsequent  to  a  personal  visit,  or  examination  pursuant  to  a  reasonably  clear  indication  that  the  individual  is  concealing  property  within  a  body 
cavity.  Frazier  v.  Ward.  426  F.  Supp.  I354(N.D.N.Y.  X'illY.Hodf’esw  Af/ein.  4 1 2  F.  Supp.  K96(D.N.J.  1976).  Great  deference  should  be  given  to 
the  decisions  of  the  commanders  and  staff  of  military  confinement  facilities.  The  concerns  voiced  by  the  Court  of  Appeals  for  the  Tenth  Circuit  in 
Daughtry  v.  Harris.  476  F.2d  292  (10th  Cir.  1973)  about  escape  and  related  risks  are  likely  to  be  particularly  applicable  to  military  prisoners 
because  of  their  training  in  weapons  and  escape  and  evasion  tactics. 

As  required  throughout  Rule  312.  examination  of  body  cavities  must  be  accomplished  in  a  reasonable  fashion.  This  incorporates  Rochin  i. 
California.  342  U.S.  165  ( 1952).  and  recognizes  society's  particularly  sensitive  attitude  in  this  area.  Where  possible,  examination  should  be  made 
in  private  and  by  members  of  the  same  sex  as  the  person  being  examined. 

(c)  Intrusion  into  body  cavities.  Actual  intrusion  into  body  cavities,  e.g..  the  anus  and  vagina,  may  represent  both  a  signilicant  invasion  of  the 
individual's  privacy  and  a  possible  risk  to  the  health  of  the  individual.  Rule  312(c)  allows  seizure  of  property  discovered  in  accordance  with  Rules 
312(b).  312(c)(2).  or  316(d)(4)(C)  but  requires  that  intrusion  into  such  cavities  be  accomplished  by  personnel  with  appropriate  medical 
qualifications.  The  Rule  thus  does  not  specifically  require  that  the  intrusion  be  made  by  a  doctor,  nurse,  or  other  similar  medical  personnel 
although  Rule  3 1 2(g)  allows  the  Secretary  concerned  to  prescribe  who  may  perform  such  procedures.  It  is  presumed  that  an  object  easily  located 
by  sight  can  normally  be  easily  extracted.  The  requirements  for  appropriate  medical  qualifications,  however,  recognizes  that  circumstances  may 
require  mote  qualified  personnel.  This  may  be  particularly  true,  for  example,  for  extraction  of  foreign  matter  from  a  pregnant  woman's  vagina. 
Intrusion  should  normally  be  made  either  by  medical  personnel  or  by  persons  with  appropriate  medical  qualfications  who  are  members  of  the  same 
sex  as  the  person  involved. 

The  Rule  distinguishes  between  seizure  of  property  previously  located  and  intrusive  searches  of  body  cavities  by  requiring  the  Rule  3 1 2(c)(2) 
that  such  searches  be  made  only  pursuant  to  a  search  warrant  or  authorization,  based  upon  probable  cause,  and  conducted  by  persons  with 
appropriate  medical  qualifications.  Exigencies  do  not  permit  such  searches  without  warrant  or  authorization  unless  Rule  3 1 2(f)  is  applicable.  In 
the  absence  of  express  regulations  issued  by  the  Secretary  concerned  pursuant  to  Rule  312(g).  the  determination  as  to  which  personnel  are 
qualified  to  conduct  an  intmsion  should  be  made  in  accordance  with  the  normal  procedures  of  the  applicable  medical  facility. 

Recognizing  the  peculiar  needs  of  confinement  facilities  and  related  institutions,  see.  e.g..  Betiv.  Wolfish.  441  U.S.  520(1979).  Rule  312(0 
authorizes  body  cavity  searches  without  prior  search  warrant  or  authorization  when  there  is  a  "real  suspicion  that  the  individual  is  concealing 
weapons,  contraband,  or  evidence  of  crime." 

(d)  Seizure  cf  bodily  fluids.  Seizure  of  fluids  from  the  body  may  involve  self-incrimination  questions  pursuant  to  Article  3 1  of  the  Uniform  Code  of 
Military  Justice,  and  appropriate  case  law  should  be  consulted  prior  to  involuntary  seizure.  See  generally  Rule  (301  )(a)  and  its  Analysis.  The 
Committee  does  not  intend  an  individual's  expelled  breath  to  be  within  the  definition  of  "bodily  fluids." 

The  present  Manual  H  1 52  authorization  for  seizure  of  bodily  fluids  when  there  has  been  inadequate  lime  to  obtain  a  warrant  or  authorization 
has  been  slightly  modified.  The  present  language  that  there  be  "clear  indication  that  evidence  of  crime  will  be  found  and  that  there  is  reason  to 
believe  that  delay  will  threaten  the  destruction  of  evidence"  has  been  modified  to  authorize  such  a  seizure  if  there  is  reason  to  believe  that  the  delay 
"could  result  in  the  destruction  of  the  evidence."  Personnel  involuntarily  extracting  bodily  fluids  must  have  appropriate  medical  qualifications. 

Rule  3 12  does  not  prohibit  compulsory  urinalysis,  whether  random  or  not,  made  for  appropriate  medical  purposes,  see  Rule  312(f),  and  the 
product  of  such  a  procedure  if  otherwise  admissible  may  be  used  in  evidence  at  a  coun-manial 

(e)  Other  intrusive  searches.  The  intrusive  searches  governed  by  Rule  312(e)  will  normally  involve  significant  medical  procedures  including 
surgery  and  include  any  intrusion  into  the  body  including  x-rays.  Applicable  civilian  cases  lack  a  unified  approach  to  surgical  inirjsions.  see. 
e.g..  United  Slates  V.  Crowder,  513  F.2d  395  (D.C.  Cir.  Adams  v.  Slate,  299  N.E.  2d834(lnd.  1973);  Creamer  v.  Slate.  299  Ga  511.  192 
S.E.  2d  350  (1972),  Note,  Search  arul  Seizure:  Compelled  Surgical  Intrusion.  27  Baylor  L.  Rev.  305  ( 1975)  and  cases  cited  therein,  other  than  to 
rale  out  those  intrusions  which  are  clearly  health  threatening.  Rule  312(e)  balances  the  Govemmenl's  need  for  evidence  with  the  individual's 
privacy  interest  by  allowing  intrusion  into  the  body  of  an  accused  or  suspect  upon  search  authorization  or  warrant  when  conducted  by  persons  w  ith 
“apprxjpriate  medical  qualification."  and  by  prohibiting  intrusion  when  it  will  endanger  the  health  of  the  individual  This  allows,  however, 
considerable  flexibility  and  leaves  the  ultimate  issue  to  be  determined  under  a  due  process  standard  of  reasonableness.  As  the  public's  interest  in 
obtaining  evidence  from  an  indidvidual  other  than  an  accused  or  suspect  is  substantially  less  than  the  person's  right  to  privacy  in  his  or  her  btHly. 
the  Rule  prohibits  the  involuntary  intrusion  altogether  if  its  purpose  is  to  obtain  evidence  of  crime 

(f)  Intrusions  for  valid  medical  purposes.  Rule  312(f)  makes  it  clear  that  the  Armed  Forces  retain  their  power  to  ensure  the  health  of  their 
members.  A  procedure  conducted  for  valid  medical  purposes  may  yield  admissible  evidence  Similarly.  Rule  3 1 2  docs  not  affect  in  any  way  any 
procedure  necessary  for  diagnostic  or  treatment  purposes. 

Ig)  Medical  qualifications.  Rule  312(g)  permits  but  does  not  require  the  Secretaries  concerned  to  presenbe  the  medical  qualifications  necessary 
for  persons  to  conduct  the  procedures  and  examinations  specified  in  the  Rule. 

RuM  313.  InspaetkMis  and  Invantorlaa  In  the  Armed  Forces 

Although  inspections  have  long  been  recognized  as  being  necessary  and  legitimate  exercises  of  a  commander's  powers  and  responsibilities. 
see.  e.g..  United  States  v.  Gebhart,  10  U.S. CM.  A  606,  610  n.2, 28  C.M.R.  172.  176  n.  2.  (1959).  the  present  Manual  for  Courts-Martial  omits 
discussion  of  inspections  except  to  note  that  the  1 52  restrictions  on  seizures  is  not  applicable  to  "administrative  inspections  "  The  reason  for  (he 
omission  is  likely  that  military  inspections  per  se  have  traditionally  been  considered  administrative  in  nature  and  free  of  probable  cause 
requirements.  Cf.  Frank  v.  Maryland,  359  U.S.  360(1959).  Inspections  that  have  been  utilized  as  subterfuge  searches  have  been  condemned  See. 
eg..  United  States  v.  Lange.  15  U.S. CM.  A.  486.  35  C.M.R.  458  (1965).  Recent  decisions  of  the  United  Stales  Court  of  Military  Appeals  base 
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attempted,  generally  without  success,  to  deline  "inspection  "  for  Fourth  Amendnieni  es  idcno.irs  purpose-  ,  c  I  mu  J  Suiu  -  -  Ih,  ■„!,o  / 
M.J.  397  (C  M. A.  1976)  [three  separate  opinions],  and  have  been  concerned  with  the  mieni.  scope,  and  incih.sl  oi  ^otulustinc  iiispcvuous  s, , 
e.g..  United  States  c.  Harris.  5  M.J.  44  (C  M. A.  147X1 

(a)  General  rule. 

Rule  313  codifies  the  law  of  military  inspections  and  inventories.  Traditional  terms  used  lo  -less  rihe  s.ii  ions  lusjv-  lu'iis  ,  ,  sh.iC,'.  an 
inspection  "  or  "gate  search,"  have  been  abandoned  as  being  conducive  to  confusion 

Rule  313  does  not  govern  inspections  or  inventories  not  conducted  within  ihe  .irined  loiscs  I  liese  -  is  ili.m  pro-  ediire-  must  h-  cs.iUi.iie-l 
under  Rule  31  l(cK2).  In  general,  this  means  that  such  inspections  and  inventories  need  oiilv  tx-  [vninssihle  undei  die  I  omdi  \nieiidnieiii  m  ,  n-lei 
to  yield  evidence  admissible  at  a  court-martial. 

Seizure  of  property  located  pursuant  to  a  proper  inspection  or  inveniorv  musi  nieei  the  re-juiremenis  oi  Rule  >l(s 

(b)  Inspections.  Rule  313(b)  defines  "inspection"  as  an  "examination  conducied  .i-  .ui  iiKi-leni  ol  -onim.in-l  the  priniarv  puqiosc  ol  which  is 
to  determine  and  to  ensure  that  security,  military  fitness,  or  giKHl  order  and  discipline  ol  the  unii.  orcani/aiion.  insiall.iiion.  vessel,  aircrafi.  or 
vehicle.”  Thus,  an  inspection  is  conducted  for  the  primary  function  of  ensuring  missi-ui  re.idmess.  .md  is  a  tiinction  of  the  inherent  dunes  and 
responsibilities  of  those  in  the  military"  chain  of  command  Because  inspections  are  intended  lodis-ovei  correct,  and  deter  conditions  detrimental 
to  military  efficiency  and  safety,  they  must  be  considered  as  a  condilton  precedent  to  the  existence  ol  any  elleciive  armed  force  and  inherent  in  the 
very  concept  of  a  military  unit.  Inspections  as  a  general  legal  concept  have  their  constitu'ional  origins  m  the  very  prov  isions  of  the  Constitution 
which  authorize  the  armed  forces  of  the  United  States.  Explicit  authori/ation  for  inspcs  lions  has  thus  been  v  levsed  m  Ihe  past  as  uniicscssary.  but  in 
light  of  the  present  ambiguous  state  of  the  lawtsee,  e.g.  United  Staie\  v  riwnuf..  supra.  I  muul  States  i  Raherts.  1  M.J.  31  IC.M  A.  1976).  such 
authorization  appears  desirable.  Rule  3 1 3  is  thus,  in  addition  to  its  status  as  a  rule  ol  ev  idcticc  auihori/ed  hv  Congress  under  Article  36.  an  express 
Presidential  authorization  for  inspections  with  such  auihon/alion  being  grounded  in  the  I’resideni  s  powers  as  Commander-in-Chief. 

The  interrelationship  of  inspections  and  the  Fourth  Amendment  is  complex  The  constitutionality  ol  inspections  is  apparent  and  has  been 
well  recognized;  see  e.g..  United  States  v.  Gehhart.  10  C  M  A.  606,  610  n  2.  C  M  K  I  '2  I  ’6  n  2  i  losoi  There  are  three  distinct  rationales 
which  support  the  constitutionality  of  inspections. 

The  first  such  rationales  is  that  inspections  are  not  technically  ""searches"'  within  the  meaning  ot  the  Fourl  .Xmendment.  Cl  .Air  /‘iilltitiun 
Variance  Board  v.  Western  Alfalfa  Corps.  416  U.S.  861(1974);  Hester  e.  United  States.  263  V  S  i  I424i  The  intent  ot  the  trainers,  the 
language  of  the  amendment  itself,  and  the  nature  of  military  life  render  the  application  ol  the  Fourth  \mendniem  to  a  normal  inspection 
questionable.  As  the  Supreme  Court  has  often  recognized,  the  'Military  is.  "by  necessity,  a  specialized  society  sepat.ite  troin  civilian 
society.'  "Brossn  v.  Glines,  444  U.S.  348,  354  (1980)  citing  Parker  v.  Le\  \.  417  1  s  733.  7.U  i  pUdi  ..\s  the  .Supreme  Coiin  noted  in  (i lines, 
supra.  Military  personnel  must  be  ready  to  perform  their  duty  whenever  the  occasion  arises  To  ensure  ihai  ihey  always  are  capable  ol  pertorming 
their  mission  promptly  and  reliably,  the  military  services 'must  insist  upon  a  respect  for  duly  and  a  discipline  wiihoui  counierpari  m  civ  ilian  lite  ' 
444  U.S.  at  354  [citations  omitted].  An  effective  armed  force  without  inspections  is  impossible — a  laei  amply  illusiraied  by  the  unlettered  right  to 
inspect  vested  in  commanders  throughout  the  armed  forces  of  the  world.  As  recognized  in  Glines.  supra,  and  (irei  r  i  Spas  k.  424  1  S  82S 
(1976),  the  way  that  the  Bill  of  Rights  applies  to  military  personnel  may  be  different  from  the  way  it  applies  to  civilians  Consequently,  although 
the  Fourth  Amendment  is  applicable  to  members  of  the  armed  forces,  inspections  may  well  not  be  "searches '  w  iihin  the  meanine  ot  the  Fourth 
Amendment  by  reason  of  history,  necessity,  and  constitutional  interpretation.  If  they  arc  "  searches. ""  they  are  surely  reasonahe  ones,  and  are 
constitutional  on  either  or  both  of  two  rationales. 

As  recognized  by  the  Supreme  Court,  highly  regulated  industries  are  subject  lo  inspection  without  warrant,  (  iiiied  States  s.  Bisssell.  406 
U.S,  311  (1972);  Colonnade  Catering  Corp.  v.  United  States.  397  U.S.  72  (1970).  both  because  of  the  necessity  for  such  inspections  and  because 
of  Ihe  "limited  threats  to  .  .  .  justifiable  expectation  of  privacy,"  United  Stales  v,  Bisssell,  supra,  at  316  The  court  in  Bisss  ell.  supra,  found  that 
regulations  of  firearms  traffic  involved  "large  interests",  that  "inspection  is  a  crucial  part  of  the  regulatory  scheme  ",  and  that  when  a  firearms 
dealer  enters  the  business  "he  does  so  with  the  knowledge  that  his  business  records,  firearms,  and  ammunition  w  ill  be  subject  to  effective 
inspection.”  406  U.S.  315.  316.  It  is  clear  that  inspections  within  the  armed  forces  are  at  least  as  important  as  regulation  of  lircanns;  that  without 
such  inspections  effective  regulation  of  Ihe  ai  ned  forces  is  impossible;  and  that  all  personnel  entering  the  amed  forces  can  be  presumed  to  know 
that  the  reasonable  expectation  of  privacy  within  the  armed  forces  is  exceedingly  limited  by  comparison  with  civilian  expectations  Sec  e.g.. 
Commitee  for  G .1 .  Rights  v.  Callassay,  5 18  F.  2d  466  (D.C.  Cir.  1975).  Under  Colonnade  Catering,  supra,  and  Bisell,  supra,  inspections  arc  thus 
reasonable  searches  and  may  be  made  without  warrant. 

An  additional  rationale  for  military  inspections  is  found  within  Ihe  Supreme  Court  s  other  administrative  inspection  cases  See  Marshall  i 
Barlow's.  Inc..  436  U.S.  397  (1978);  Camara  v.  Municipal  Court.  387  U.S.  541  (1967),  Sec  v.  City  tif  .Scuttle.  387  US  541  ( 1967)  Cndet  these 
precedents  an  administrative  inspection  is  constitutionally  acceptable  for  health  and  safety  purposes  so  long  as  such  an  inspection  is  first 
authorized  by  warrant.  The  warrant  involved,  however,  need  not  be  upon  probable  cause  in  the  traditional  sense,  rather  the  warrant  may  be  issued 
"if  reasonble  legislative  or  administrative  standards  for  conducting  an  area  inspection  are  satisfied  .  .  . "  Camara,  supra.  387  U  -S.  at  538. 
Military  inspections  are  intended  for  health  and  safety  reasons  in  a  twofold  sense;  they  protect  the  health  and  safety  of  the  personnel  in  peacetime 
in  a  fashion  somewhat  analagous  to  that  which  protects  the  health  of  those  in  a  civilian  environment,  and,  by  ensuring  the  presence  and  proper 
condition  of  armed  forces  personnel  equipment,  and  environment,  they  protect  those  personnel  from  becoming  unnecessary  casualties  in  the 
event  of  combat.  Although  Marshall  v.  Barloss  's  Inc.,  Camara,  and  See.  supra,  require  warrants,  the  intent  behind  the  warrant  requirement  is  lo 
ensure  that  the  person  whose  property  is  inspected  is  adequately  notified  that  local  law  requires  inspection,  that  the  person  is  notified  of  the  limits 
of  the  inspection,  and  that  the  person  is  adequately  notified  that  the  inspector  is  acting  with  proper  authority  Camara  i.  Municipal  Court.  387  U.S. 
523.  532  (1967).  Within  the  amed  forces,  the  warrant  requirement  is  met  automatically  if  an  inspection  is  ordered  by  a  commander,  as 
commanders  are  empowered  to  grant  warrants.  United  States  v.  Pzell.  6  M.J.  307  (CM.  A.  1979).  More  importantly,  the  concerns  voiced  by  the 
court  are  met  automatically  within  the  military  environment  in  any  event  as  the  rank  and  assignment  of  those  inspecting  and  their  right  to  do  so  arc 
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known  10  all.  To  the  extent  that  the  search  warrant  requirement  is  Intended  to  prohibit  inspectors  from  utilizing  inspections  as  subterfuge  searches, 
a  normal  inspection  fully  meets  the  concern,  and  Rule  31.1(b)  expressly  prevents  such  subterfuges.  The  fact  that  an  inspection  that  is  primarily 
administrative  in  nature  may  result  in  a  criminal  prosecution  is  unimportant.  Camara  v.  Municipal  Court,  387  L'.S.  323.  5,30-31  ( l%7i  Indeed, 
administrative  inspections  may  inherently  result  in  prosecutions  because  such  inspections  are  often  intended  to  discover  health  and  safety  delects 
the  presence  of  which  are  criminal  offenses.  Id  at  531  What  is  important,  to  the  extent  that  the  Fourth  Amendment  is  applicable,  is  protection 
from  unreasonable  violations  of  privacy.  Consequently.  Rule  313(b)  makes  it  clear  that  an  otherw  ise  valid  inspection  is  not  rendered  invalid  solely 
because  the  inspector  has  as  his  or  her  purpose  a  secondary  "purpose  of  obtaining  evidence  for  use  in  a  trial  by  court-martial  or  in  other 
disciplinary  proceedings  .  .  .'An  examination  made,  however,  with  upriman:  purpvise  of  prosecution  is  no  longer  an  administrative  inspection 
Inspections  are.  as  has  been  previously  discussed,  lawful  acceptable  measures  to  ensure  the  survival  of  the  American  armed  forces  and  the 
accomplishment  of  their  mission  They  do  not  infringe  upon  the  limited  reasonable  expectation  of  privacy  held  by  service  personnel.  It  should  be 
noted,  however,  that  it  is  possible  for  military  personnel  to  be  granted  a  reasonable  expectation  of  privacy  greater  than  the  minimum  inherently 
recognized  by  the  Constitution.  An  installation  commander  might,  for  example,  declare  a  BOQ  sacrosanct  and  off  limits  to  inspections.  In  such  a 
rare  case  the  reasonable  expectation  of  privacy  held  by  the  relevant  personnel  could  prevent  or  substantially  limit  the  power  to  inspect  under  the 
Rule.  See  Rule  31 1(c).  Such  extended  expectations  of  privacy  may,  however,  be  negated  with  adequate  notice. 

An  inspection  "may  be  made  'of  the  whole  or  part'  of  a  unit,  organization,  installation,  vessel,  aircraft,  or  vehicle  .  .  .  [and  is]  conducted  as 
an  incident  of  command.  "Inspections  ate  usually  quantitative  examinations  insofar  as  they  do  not  normally  single  out  specific  individuals  or 
small  groups  of  individuals.  There  is.  however,  no  requirement  that  the  entirety  of  a  unit  or  organization  be  inspected.  Unless  authority  to  do  so  has 
been  withheld  by  competent  superior  authority,  any  individual  placed  in  a  command  or  appropnate  supervisory  position  may  inspect  the  personnel 
and  property  within  his  or  her  control. 

Inspections  for  contraband  such  as  drugs  have  posed  a  major  problem.  Initially,  such  inspections  were  viewed  simply  as  a  form  of  health  and 
welfare  inspection,  see.  e.g.,  United  Slates  v.  Unrue.  22  C.M  A  466.  47  C.M.R  556  ( 1973)  More  recently,  however,  the  Court  of  Military 
Appeals  has  tended  to  view  them  solely  as  searches  for  evidence  of  crime.  See.  e.g.  United  Stales  v.  Roberts.  2  MI.  31  (CM  A.  1976);  but  see 
United  Stales  v.  Harris,  5  M.J.  44.  58  (C  M.  A.  1978).  Illicit  drugs,  like  unlawful  weapons,  represent,  however,  a  potential  threat  to  military 
efficiency  of  disastrous  proportions.  Consequently,  it  is  entirely  appropriate  to  treat  inspections  intended  to  nd  units  of  contraband  that  would 
adversely  affect  military  fitness  as  being  health  and  welfare  inspections,  see,  eg.  Committee  for  C  I .  Rights  i.  Callassay.  518  F.  2d  466  (DC,  Cir. 
1975).  and  the  Rule  does  so. 

A  careful  analysis  of  the  applicable  case  law.  military  and  civilian,  easily  supports  this  conclusion.  Military  cases  have  long  recognized  the 
legitimacy  of  "health  and  welfare  "  inspections  and  have  defined  those  inspections  as  examinations  intended  to  ascertain  and  ensure  the  readiness 
of  personnel  and  equipment.  See.  e.g..  United  States  v.  Gebhari,  10  C.M. A.  606.  610  n.  2.  28  C.M.R.  172,  176  n.  2  (1959);  "[these)  types  of 
searches  are  not  to  be  confused  with  inspections  of  military  personnel  .  .  .  conducted  by  a  commander  in  furtherance  of  the  security  of  his 
command";  United  Stales  v.  Brashears,  45  C.M.R.  438  (A.C.M.R.  1972).  rev'd  on  other  grounds .  21  C.M  A.  522.  45  C.M.R.  326  (19721. 
Among  the  legitimate  intentsof  a  proper  inspection  is  the  location  and  confiscation  of  unauthorized  weapons.  See.  e.g.  United  Stales  v.  Grace.  19 
CM.  A.  409.410. 42  C.M.R.  II,  12  ( 1970).  The  justification  for  this  conclusion  is  clear;  unauthorized  weapons  are  a  serious  danger  to  the  health 
of  military  personnel  and  therefore  to  mission  readiness.  Contraband  that  "would  affect  adversely  the  security,  military  fitness,  or  good  order  and 
discipline"  is  thus  identical  with  unauthorized  weapons  insofar  as  their  effects  can  be  predicted.  Rule  313(b)  authorizes  inspections  for 
contraband,  and  is  expressly  intended  to  authorize  inspections  for  unlawful  drugs.  As  recognized  by  the  Court  of  Military  Appeals  in  United 
States  V,  Unrue.  22  C  M. A.  466,  469-70,  47  C.M.R.  556,  559-60  (1973).  unlawful  drugs  pose  unique  problems.  If  unc  ji  rolled,  they  may 
create  an  "epidemic."  47  C.M.R.  at  559.  Their  use  is  not  only  contagious  as  peer  pressure  in  barracks,  aboard  ship,  and  in  units,  tends  to  impel 
the  spread  of  improper  drug  use,  but  the  effects  are  known  to  render  units  unfit  to  accomplish  their  missions  Viewed  in  this  light .  it  is  apparent  that 
inspection  for  those  drugs  which  would  "affect  adversely  the  security,  military  fitness,  or  good  order  and  discipline  of  the  command”  is  a  proper 
administrative  intent  well  within  the  decisions  of  the  United  States  Supreme  Court.  See.  e  g..  Camara  v.  Municipal  Court.  387  U  S,  523  (1967); 
United  States  V.  Unrue,  2  C.M.  A.  446,  471 , 47  CM  R.  556,561  ( 1973)  (Judge  Duncan  dissenting).  This  conclusion  is  buttressed  by  the  fact  that 
members  of  the  military  have  a  diminished  expectation  of  privacy,  and  that  inspections  for  such  contraband  arc  “reasonable  "  within  the  meaning 
of  the  Fourth  Amendment.  See.  eg..  Committee  for  G.l.  Rights  v.  Callaway.  518  F.2d  466  (DC.  Cir.  1975)  Although  there  are  a  number  of 
decisions  of  the  Court  of  Military  Appeals  that  have  called  the  legality  of  inspections  for  unlawful  dmgs  into  question,  see  United  States  v. 
Thomas,  supra:  UnitedStates  v.  Roberts,  2M.J.  31  (CM. A.  1977),  those  decisions  with  their  multiple  opinions  are  not  dispositive  Particularly 
important  to  this  conclusion  is  the  opinion  of  Judge  Perry  in  United  States  v.  Roberts,  supra.  Three  significant  themes  are  present  in  the  opinion: 
lack  of  express  authority  for  such  inspections,  the  perception  that  unlawful  drugs  are  merely  evidence  of  crime,  and  the  high  risk  that  inspections 
may  be  used  for  subterfuge  searches.  The  new  Rule  is  intended  to  resolve  these  matters  fully.  The  Rule,  as  part  of  an  express  Executive  Order, 
supplies  the  explicit  authorization  for  inspections  then  lacking.  Secondly,  the  Rule  is  intended  to  make  plain  the  fact  that  an  inspection  that  has  as 
its  object  the  prevention  and  correction  of  conditions  harmful  to  readiness  is  far  more  than  a  hunt  for  evidence.  Indeed,  it  is  the  express  judgment 
of  the  Committee  that  the  uncontrolled  use  of  unlawful  drugs  within  the  armed  forces  creates  a  readiness  crisis  and  that  continued  use  of  such  drugs 
is  totally  incompatible  with  the  possibility  of  effectively  fielding  military  forces  capable  of  accomplishing  their  assigned  mission.  Thirdly.  Rule 
313(b)  specifically  deals  with  the  subterfuge  question  in  order  to  prevent  improper  use  of  inspections. 

Rule  313(b)  requires  that  before  an  inspection  intended  "to  locate  and  confiscate  unlawful  weapons  or  other  contraband,  that  would  affect 
adversely  the  .  .  command"  may  take  place,  there  must  be  either  "a  rca.sonable  suspicion  that  such  property  is  present  in  the  command"  or  (he 

inspection  must  be  "a  previously  scheduled  examination  of  the  command.  "  The  former  requirement  requires  than  an  inspection  not  prev  iously 
scheduled  be  justified  by  "reasonable  suspicion  that  such  property  is  present  in  the  command."  This  standard  is  intentionally  minimal  and 
requites  only  that  the  person  ordering  the  inspection  have  a  suspicion  that  is,  under  the  circumstances,  reasonab  .'  in  nature.  Probable  cause  is  not 
required.  Under  the  latter  requirement,  an  inspection  shall  be  scheduled  sufficiently  far  enough  in  advance  as  to  eliminate  any  reasonable 
probability  that  the  inspection  is  being  used  as  a  subterfuge,  i.e..  that  it  is  being  used  to  search  a  given  individual  for  evidence  of  crime  when 
probable  cause  is  lacking.  Such  scheduling  may  be  made  as  a  matter  of  date  or  event.  In  other  words,  inspections  may  be  scheduled  to  take  place  on 
any  specific  date,  e.g..  a  commander  may  decide  on  the  first  of  a  month  to  inspect  on  the  7th,  9th,  and  21st,  or  on  theoccurrenceof  a  specific  event 
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beyond  the  usual  control  of  the  commander,  e  jc  .  vihenever  an  alert  is  ordered,  forces  arc  deployed,  a  ship  sails,  ihe  slock  market  reaches  a  certain 
level  of  activity,  etc.  It  should  be  noted  that  "previously  scheduled"  inspections  that  vest  discretion  in  (he  inspector  are  permissible  when 
otherwise  lawful.  So  long  as  the  examination,  e  .g  ..  an  entrance  gate  inspection,  has  been  previously  scheduled,  the  fact  that  reasonable  exercise  of 
discretion  is  involved  in  singling  out  individuals  to  be  inspected  is  not  improper;  such  inspection  must  not  be  in  Molatioii  of  the  [wtual  Protection 
clause  of  the  5th  Amendment  or  be  used  as  a  subterfuge  intended  to  allow  search  of  certain  specific  individuals. 

The  Rule  applies  special  restrictions  to  contraband  inspections  because  of  the  inherent  possibility  that  such  inspection  may  be  used  as 
subterfuge  searches.  Although  a  lawful  inspection  may  be  conducted  with  a  secondary  motive  to  prosecute  those  found  in  possession  of 
contraband,  the  primary  motive  must  be  administrative  In  nature.  The  Rule  recognizes  the  fact  that  commanders  are  ordinarily  more  concerned 
with  removal  of  contraband  from  units — thereby  eliminating  its  negative  effects  on  unit  readiness — than  with  prosecution  of  those  found  in 
possession  of  it.  The  fact  that  possession  of  contraband  is  itself  unlawful  renders  the  probability  that  an  inspection  may  be  a  subterfuge  somewhat 
higher  than  that  for  an  inspection  not  intended  to  locate  such  material. 

An  inspection  which  has  as  its  intent,  or  one  of  its  intents,  in  whole  or  in  part,  the  discovery  of  contraband,  however  slight,  must  comply  with 
the  specific  requirements  set  out  in  the  Rule  for  inspections  for  contraband.  An  inspection  which  does  not  have  such  an  intent  need  not  so  comply 
and  will  yield  admissible  evidence  if  contraband  is  found  incidentally  by  the  inspection.  Contraband  is  defined  as  material  the  possession  of  which 
is  by  its  very  nature  unlawful.  Material  may  be  declared  to  be  unlawful  by  appropriate  statute,  regulation,  or  order.  For  example,  if  liquor  is 
prohibited  aboard  ship,  a  shipboard  inspection  for  liquor  must  comply  with  the  rules  for  inspections  for  contraband 

Before  unlawful  weapons  or  other  contraband  may  be  the  subject  of  an  inspection  under  Rule  313(b).  there  must  be  a  determination  that 
"such  property  would  affect  adversely  Ihe  security,  military  fitness,  or  good  order  and  discipline  of  the  command,"  In  the  event  of  an  adequate 
defense  challenge  under  Rule  3 1 1  to  an  inspection  for  contraband,  the  prosecution  must  establish  by  a  preponderance  that  such  property  would  in 
fact  so  adversely  affect  the  command.  Although  the  question  is  an  objective  one.  its  resolution  depends  heavily  on  factors  unique  to  the  personnel 
or  location  inspected.  If  such  contraband  would  adversely  affect  the  ability  of  the  command  to  complete  its  assigned  mission  in  any  significant 
way,  the  burden  is  met.  The  nature  of  the  assigned  mission  is  unimportant  for  that  is  a  matter  within  the  prerogative  ofthe  chain  of  command  only. 
The  expert  testimony  of  those  within  the  chain  of  command  of  a  given  unit  is  worthy  of  great  weight  as  the  only  purpose  for  permitting  such  an 
inspection  is  to  ensure  military  readiness.  The  physiological  or  psychological  effects  of  a  given  drug  on  an  individual  are  normally  irrelevant 
except  insofar  as  such  evidence  is  relevant  to  the  question  of  the  user’s  ability  to  perform  duties  without  impaired  efficiency.  As  inspections  are 
generally  quantitative  examinations,  the  nature  and  amount  of  contraband  sought  is  relevant  to  the  question  of  the  government's  burden.  The 
existence  of  five  unlawful  drug  users  in  an  Army  division,  for  example,  is  unlikely  to  meet  the  Rule's  test  involving  adverse  effect,  but  five  users  in 
an  Army  platoon  may  well  do  so. 

The  Rule  does  not  require  that  personnel  to  be  inspected  be  given  preliminary  notice  of  the  inspection  although  such  advance  notice  may  well 
be  desirable  as  a  matter  of  policy  or  in  the  interests,  as  perhaps  in  gate  inspections,  of  establishing  an  alternative  basis,  such  as  consent,  for  the 
examination . 

Rule  313(b)  requires  that  inspections  be  conducted  in  a  “reasonable  fashion.  "  The  timing  of  an  inspection  and  its  nature  may  be  of 
importance.  Inspections  conducted  at  a  highly  unusual  time  are  not  inherently  unreasonable — especially  when  a  legitimate  reason  of  such  timing 
is  present.  However,  a  02(X)  inspection,  for  example,  may  be  unreasonable  depending  upon  the  surrounding  circumstances. 

The  Rule  expressly  permits  the  use  of  "any  reasonable  or  natural  technological  aid."  Thus,  dogs  may  be  used  to  detect  contraband  in  an 
otherwise  valid  inspection  for  contraband.  This  conclusion  follows  directly  from  the  fact  that  inspections  for  contraband  conducted  in  complianc* 
with  Rule  3 13  are  lawful.  Consequently,  the  technique  of  inspection  is  generally  unimportant  under  the  new  rules.  The  Committee  did.  however, 
as  a  matter  of  policy  require  that  the  natural  or  technological  aid  be  "reasonable." 

Rule  313(b)  recognizes  and  affirms  the  commander  s  power  to  conduct  administrative  examinations  which  are  primarily  non-prosecutorial  in 
purpose.  Personnel  directing  inspections  for  contraband  must  take  special  care  to  ensure  that  such  inspections  comply  with  Rule  313(b)  and  thus 
do  not  constitute  improper  general  searches  or  subterfuges. 

(c)  Inventories.  Rule  313(c)  codifies  current  law  by  recognizing  the  admissibility  of  evidence  seized  via  bona  tide  inventory.  The  rationale  behind 
this  exception  to  the  usual  probable  cause  requirement  is  that  such  an  inventory  is  not  prosecutorial  in  the  nature  and  is  a  reasonable  intrusion .  See. 
e.g..  South  Dakota  v.  Opperman.  428  U.S.  364  (1976). 

An  inventory  may  not  be  used  as  a  subterfuge  search.  United  States  v.  Mosshauer.  20  CM  A  584. 44C  MR.  14(1971).  and  the  basis  for  an 
inventory  and  the  procedure  utilized  may  be  subject  to  challenge  in  any  specific  case.  Inventories  of  the  property  of  detained  individuals  have 
usually  been  sustained.  See,  e.g..  United  States  i.  Brashears.  21  C  M.  A.  552.  45  C.M.R.  326  ( 1972) 

The  Committee  does  not.  however,  express  an  opinion  as  to  the  lawful  scope  of  an  inventory  See.  e.g..  South  Dakota  i.  Opperman.  428  C  .S 
364  (1976),  in  which  the  court  did  not  determine  the  propriety  of  opening  the  liKked  trunk  or  glovebsix  during  the  inventory  of  a  properly 
impounded  automobile. 

Inventories  will  often  be  governed  by  regulation. 

Rule  314.  Searches  Not  Requiring  Probable  Cause 

The  list  of  non-probable  cause  searches  contained  within  Rule  314  is  intended  to  encompass  mosi  of  the  non-probable  cause  searches 
common  in  the  military  environment  The  term  "search  "  is  used  in  Rule  314  in  its  broadest  non  technical  sense  Consequently,  a  "search’’  lor 
purposes  of  Rule  314  ,’iay  include  examinations  that  are  not  "searches"  within  the  narrow  technical  sense  of  the  Fourth  Amendment  See.  e  g  . 
Rule  3l4(j). 

Insofar  as  Rule  3 14cxprcssly  deals  with  a  given  type  of  search,  the  Rule  pre-empts  the  area  in  that  (he  Rule  musi  be  lollowed  even  should  Ihe 
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Supreme  Court  issue  a  decision  more  favorable  to  theGovemmenl.  If  such  a  decision  involves  a  non -probable  cause  search  of  arv/tenol  addressed 
in  Rule  314,  it  will  be  fully  applicable  to  the  Armed  Forces  under  Rule  3l4(kl  unless  other  authority  prohibits  such  application 

U)  General  Rule .  Rule  314(a)  provides  that  evidence  obtained  from  a  search  conducted  pursuant  to  Rule  314  and  not  in  violation  of  another  Rule. 
e  g..  Rule  312.  Bodily  Views  and  Instrusions.  is  admissible  when  relevant  and  not  otherwise  inadmissible 

(b)  Border  Searches.  Rule  314(b)  recognizes  that  military  personnel  may  perform  border  searches  when  authorized  to  do  so  by  Congress. 

(c)  Searches  upon  entry  to  United  Stales  installations,  aircraft,  and  vessels  abroad.  Rule  314ic)  follows  the  opinion  of  Chief  Judge  Fletcher  in 
United  Stales  v.  Rivera,  4  M.J.  215  (C.M.A.  1978),  in  which  he  applied.  4  M.J.  215. 2l6n.2  the  border  search  doctrine  to  entry  searches  of  United 
States  installations  or  enclaves  on  foreign  soil.  The  search  must  be  reasonable  and  its  intent,  in  line  with  all  border  searches,  must  be  pnmanly 
prophylactic.  This  authority  is  additional  to  any  other  powers  to  search  or  inspect  that  a  commander  may  hold. 

Although  Rule  314(c)  is  similar  to  Rule  313(b),  it  is  distinct  in  terms  of  its  legal  basis.  Consequently,  a  search  performed  pursuant  to  Rule 
314(c)  need  not  comply  with  the  burden  of  proof  requirement  found  in  Rule  313(b)  for  contraband  inspections  even  though  the  purpose  of  the 
314(c)  examination  is  to  prevent  introduction  of  contraband  into  the  installation,  aircraft  or  vessel. 

A  Rule  314(c)  examination  must,  however,  be  for  a  purpose  denominated  in  the  rule  and  must  be  rationally  related  to  such  purpose.  A  search 
pursuant  to  Rule  314(c)  is  possible  only  upon  entry  to  the  installation,  aircraft  or  vessel,  and  an  individual  who  chooses  not  to  enter  removes  any 
basis  for  search  pursuant  to  Rule  314(c).  The  Rule  does  not  indicate  whether  discretion  may  be  vested  in  the  person  conducting  a  properly 
authorized  Rule  314(c)  search.  It  was  the  opinion  of  members  of  the  Committee,  however,  that  such  discretion  is  proper  considering  the  Rule's 
underlying  basis. 

(d)  Searches  of  government  property.  Rule  314(d)  restates  present  law.  see.  eg..  United  States  v.  Weshenfelder,  20  C.M.A.  416.  43  C.  MR  256 
(1971),  and  recognizes  that  personnel  normally  do  not  have  sufficient  interest  in  government  property  to  have  a  reasonable  expectation  of  privacy 
in  it.  Although  the  rule  could  be  equally  well  denominated  as  a  lack  of  adequate  interest,  see.  e.g..  Rule  31 1(a)(2).  it  is  more  usually  expressed  as  a 
nonprobable  cause  search.  The  Rule  recognizes  that  certain  government  property  may  take  on  aspects  of  private  property  allowing  an  individual  to 
develop  a  reasonable  expectation  of  privacy  surrounding  it.  Wall  or  floor  lockers  in  living  quarters  issued  for  the  purpose  of  storing  personal 
property  will  normally,  although  not  necessarily,  involve  a  reasonable  expectation  of  privacy.  It  was  the  intent  of  the  Committee  that  such  lockers 
give  rise  to  a  rebuttable  presumption  that  they  do  have  an  expectation  of  privacy,  and  that  insofar  as  other  government  property  is  concerned  such 
property  gives  rise  to  a  rebuttable  presumption  that  such  an  expectation  is  absent. 

Public  property,  such  as  streets,  parade  grounds,  parks,  and  office  buildings  rarely  if  ever  involves  any  limitations  upon  the  ability  to  search. 

(e)  Consent  Searches. 

(1)  General  Rule.  The  present  Manual  Rule  is  found  in  paragraph  152.  the  relevant  sections  of  which  state; 

A  search  of  one's  person  with  his  freely  given  consent,  or  of  property  with  the  freely  given  consent  of  a  person  entitled  in  the  situation 
involved  to  waive  the  right  to  immunity  from  an  unreasonable  search,  such  as  an  owner,  bailee,  tenant,  or  occupant  as  the  case  may  be 
under  the  circumstances  [is  lawful]. 

If  the  justification  for  using  evidence  obtained  as  a  result  of  a  search  is  that  there  was  a  freely  given  consent  to  the  search,  that  consent 
must  be  shown  by  clear  and  positive  evidence. 

Although  Rule  314(e)  generally  restates  the  present  law  without  substantive  change .  the  language  has  been  recast.  The  basic  rule  for  consent 
searches  is  taken  from  Schneckloth  v.  Bustamante,  412  U.S.  218  (1973). 

(2)  Who  may  consent.  The  Manual  language  illustrating  when  third  parties  may  consent  to  searches  has  been  omitted  as  being  insufficient  and 
potentially  misleading  and  has  been  replaced  by  Rule  314(e)(2).  The  Rule  emphasizes  the  degree  of  control  that  an  individual  has  over  property 
and  is  intended  to  deal  with  circumstances  in  which  third  parties  may  be  asked  to  grant  consent .  See  e.g..  Frazier  v.  Cupp.  394  U.S.  731  (1%9); 
Stoner  v.  California,  376  U.S.  483  (1964);  United  States  v.  Mathis.  16  C.M.A.  51 1 .  .37  C  M. R.  142  ( 1967).  It  was  the  Committee's  intent  to 
restate  current  law  in  this  provision  and  not  to  modify  it  in  any  degree.  Consequently,  whether  an  individual  may  grant  consent  to  a  search  of 
property  not  his  own  is  a  matter  to  be  determined  on  a  case  by  case  basis. 

O)  Scope  cf  consent.  Rule  314(e)(3)  restate^  present  law.  See  eg..  United  States  i-.  Castro.  23  C.M.A.  166. 48  C.M.R.  782  (1974);  United 
Slates  V.  Cady.  22  C.M.A.  408,  47  C.M.R.  345  ( 1973). 

(4)  Voluntariness.  Rule  314(e)(3)  requires  ihat  consent  be  voluntary  to  be  valid.  The  second  sentence  is  taken  in  substance  from  Schneckloth 
V.  Bustamante,  412  U.S.  218,  248-49  (19;3). 

The  specific  inapplicability  of  Article  31(b)  warnings  follows  Schneckloth  and  complies  with  United  States  v.  Morris.  I  M.J.  352  (C.M.A. 
1976)  (opinion  by  Chief  Judge  Fletcher  with  Judge  Cook  concurring  in  the  result).  Although  not  required,  such  warnings  are,  however,  a  valuable 
indication  of  a  voluntary  consent.  The  Committee  does  not  express  an  opinion  as  to  whether  rights  warnings  are  required  prior  to  obtaining  an 
admissible  statement  as  to  ownership  or  possession  of  property  from  a  suspect  when  that  admission  is  obtained  via  a  request  for  consent  to  search . 

15)  Burden  (f proef.  Although  not  constitutionally  required,  the  burden  of  proof  in ’’  1 52  of  the  present  Manual  for  consent  searches  has  been 
retained  in  a  slightly  different  form — "clear  and  convincing”  in  place  of  "clear  and  positive" — on  the  presumption  that  the  basic  nature  of  the 
military  structure  renders  consent  more  suspect  than  in  the  civilian  community:  "Clear  and  convincing  evidence"  is  intended  to  create  a  burden  of 
proof  between  the  preponderance  and  beyond  a  reasonable  doubt  standards.  The  Rule  expressly  rejects  a  different  burden  for  custodial  consents. 
The  law  is  this  area  evidences  substantial  confusion  stemming  initially  from  language  used  in  Uniied  States  v.  Justice.  13  C  M  A  31.  34,  32 
C  M  R.  31 . 34  (1962);  "It  [the  burden  of  proof]  is  an  especially  heavy  obligation  if  the  accused  was  in  cusuxty  ",  which  was  taken  in  turn 
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from  a  number  of  civilian  federal  coun  declMon^  While  custody  should  be  a  factor  resulting  m  an  especially  caretul  sc  runny  ol  the  circumstances 
surrounding  a  possible  consent,  there  appears  to  he  no  legal  or  policy  reason  to  require  a  higher  burden  ol  priwit 

(f)  Frisks  incideni  to  a  lawful  stop  Rule  I4ifi  recognizes  a  fnsk  as  a  lawful  search  when  pcrfomied  pursuant  to  a  lawful  slop  The  pnniary 
authority  for  the  stop  and  frisk  doctrine  IS  Tern  v  Ohio.  I’  S  1  1 1 96H ).  and  the  present  Manual  lacksany  reference  to  either  stops  or  frisks 
Hearsay  may  be  used  in  deciding  to  slop  and  frisk.  Ser.  eg.  AJums  i  Williums.  4(17  L'  S  I4t  t  W77| 

The  Rule  recognizes  the  necessity  for  assisting  police  or  law  enforcement  personnel  in  their  investigations  but  specifically  does  not  address 
the  issue  of  the  lawful  duration  of  a  stop  nor  of  the  nature  of  the  questioning,  if  any.  that  may  be  involuntarily  addressed  to  the  indiv  idual  stopped 
See  Brown  v.  Texas.  440  U.S.  903  (1979)  generally  prohibiting  such  questioning  in  civilian  life  Cjenerally.  it  would  appear  that  any  individual 
who  can  be  lawfully  slopped  is  likely  to  be  a  suspect  for  the  purposes  of  Article  31(bl  Whether  identification  can  be  demanded  of  a  military 
suspect  without  Article  31(b)  warnings  is  an  open  question  and  may  be  dependent  upon  whether  (he  idenlificaiion  ol  Ihc  suspect  is  relevant  to  the 
offense  possibly  involved.  See  Lederer.  Ri/this  Warnings  in  the  Armed  Serxiees,  72  Mil  1-  Rev  1 .40-41  i  I97h; 

(g)  Searches  incident  to  a  lawful  apprehension  The  present  .Manual  Rule  is  found  in  paragraph  1.^2  and  stales 

A  search  conducted  as  an  incident  of  lawfully  apprehending  a  person,  which  may  include  a  search  of  his  person,  of  the  clothing  he  is  wearing,  and 
of  property  which,  at  time  of  apprehension,  is  in  his  immediate  possession  or  control,  or  of  an  area  from  wiihin  which  he  might  gain  possession  ol 
weapons  or  destructible  evidence;  and  a  search  of  the  place  where  the  apprehension  is  made  (is  lawfull 

Rule  3 1 4(g)  restates  the  principle  found  w  ithin  the  Manual  text  but  utilizes  new  and  clarifying  language  The  Rule  expressly  requires  that  an 
apprehension  be  lawful. 

(1;  General  Rule.  Rule  314(g)(l|  expressly  authorizes  the  search  of  a  person  of  a  lawfully  apprehended  individual  without  further 
justification. 

(2)  Search  for  weapons  and  destructible  evidence.  Rule  314(g)(2)  delimits  the  area  that  can  be  searched  pursuant  to  an  apprehension  and 
specifies  that  the  purpose  of  the  search  is  only  to  locate  weapons  and  destructible  evidence.  This  is  a  variation  of  the  authority  presently  in  the 
Manual  and  is  based  upon  the  Supreme  Court's  decision  in  Chime!  v.  California.  395  L'  S.  752  ( 1969)  It  is  clear  from  the  Court's  decision  in 
United  Stales  v.  Chadwick.  438  US.  I  (1977)  that  the  scope  of  a  search  pursuant  to  a  lawful  apprehension  must  be  limited  to  those  areas  which  an 
individual  could  reasonably  reach  and  utilize.  The  search  of  the  area  within  the  immediate  control  of  the  person  apprehended  is  thus  properly 
viewed  as  a  search  based  upon  necessity — whether  one  based  upon  the  safety  of  those  persons  apprehending  or  upon  the  necessity  to  safeguard 
evidence.  Chadwick,  holding  that  police  could  not  search  a  sealed  footlocker  pursuant  to  an  arresi.  stands  lor  the  proposition  that  the  Chimel 
search  must  be  limited  by  its  rationale. 

That  portion  of  the  present  Manual  subparagraph  dealing  with  intrusive  body  searches  has  been  incorporated  into  Rule  312.  Similarly  that 
portion  of  the  Manual  dealing  with  search  incident  to  hot  pursuit  of  a  person  has  been  incorporated  into  that  portion  of  Rule  315  dealing  with 
exceptions  to  the  need  for  search  warrants  or  authorizations. 

(3)  Examinationfor  other  persons.  Rule  314(g)(3)  is  intended  to  protect  personnel  performing  apprehensions  Consequently,  )l  is  extremely 
limited  in  scope  and  requires  a  good  faith  and  reasonable  belief  that  persons  may  be  present  who  might  interfere  with  the  apprehension  of 
apprehending  individuals.  Any  search  must  be  directed  towards  the  finding  of  such  persons  and  not  evidence. 

An  unlawful  apprehension  of  the  accused  may  make  any  subsequent  statement  by  the  accused  inadmissible.  Ounawav  c  New  York.  442  U.,S 
200  (1979). 

(h)  Searches  within  jails,  confinement  facilities,  or  similar  facilities.  Personnel  confined  in  a  military  confinement  facility  or  housed  m  a  facility 
serving  a  generally  similar  purpose  will  normally  yield  any  normal  Fourth  Amendment  protections  to  the  reasonable  needs  of  the  facility  Seee  .f!  . 
United  Stales  v.  Maglito,  20  C  M.  A.  456.  43  C.M.R.  2%  (1971).  See  also  Rule  312 

(i)  Emergency  searches  to  save  life  or  for  related  purpose.  This  type  of  search  is  not  found  within  the  present  Manual  pros  ision  but  is  in  accord 
with  prevailing  civilian  and  military  case  law.  See  e.g..  United  States  v.  Yarborough.  50  C.M.R.  149.  155  ( A.F.C  M  R  1975).  Such  a  search 
must  be  conducted  in  good  faith  and  may  not  be  a  subterfuge  in  order  to  circumvent  an  individual's  Fourth  Amendment  protections 

(j)  Searches  of  open  fields  or  woodlands.  This  type  of  search  is  taken  from  present  Manual  paragraph  1 52.  Originally  recognized  in  Hester  i . 
United  States,  265  U.S.  57  ( 1924).  this  doctrine  was  revived  by  the  Supreir  ■  in  Air  Pollution  Variance  Board  i.  Western  Alfalfa  Carp.,  416 
U.S.  861  (1974).  Arguably,  such  a  search  is  not  a  search  within  the  meaning  of  the  Fourth  Amendment.  In  Hester,  Mr.  Justice  Holmes  simply 
concluded  that  'The  special  protection  accorded  by  the  4th  Amendment  to  the  people  in  their  'persons,  houses,  papers,  and  effects'  is  not  extended 
to  the  open  fields."  265  U.S.  at  59.  In  relying  on  Hester,  the  Court  ia  Air  Pollution  Variance  Board  noted  that  it  was  "not  advised  that  he  (the  air 
pollution  investigator]  was  on  premises  from  which  the  public  was  excluded.”  416  U  S.  865.  This  suggests  that  the  diKtrinc  of  open  fields  is 
subject  to  the  caveat  that  a  reasonable  expectation  of  privacy  may  result  in  application  of  the  Fourth  Amendment  to  open  Helds 

(k)  Other  searches ,  Rule  3l4(k)  recognizes  that  searches  of  a  type  not  specified  within  the  Rule  but  proper  under  the  Constitution  are  also  law  ful 

Rule  315.  Probable  Cause  Searches 

(a)  General  Rule — Rule  3 1 5  states  that  evidence  obtained  pursuant  to  the  Rule  is  admissible  when  relevant  and  not  otherwise  admissible  under  the 
Rules. 

(b)  Definitions. 

{\)  Authorisation  to  search.  Rule  3l5(b)(  1 1  defines  an  "authorization  to  search "  as  an  express  permission  to  search  issued  by  proper  military 
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authority  whether  commander  or  judge  As  such,  it  replaces  the  term  "search  warrant”  which  is  used  in  the  Rules  onls  when  rctcrnng  lo  a 
permission  to  search  given  by  proper  civilian  authority  The  change  in  terminology  rellects  the  unique  nature  ot  the  aniied  forces  and  ot  the  role 
played  by  commanders 

l2)  Search  wurronr.  The  expression  "search  warrant"  refers  only  to  the  authority  to  search  issued  by  proper  cmlian  aulhoriiy 

(c)  Scope  cf  authorization. — Rule  3 15(cl  is  taken  generally  from  *  1521 1  )-i.f  i  of  the  present  Manual  except  that  military  lurisdiction  to  search 
upon  military  installations  or  in  military  aircraft,  vessels,  or  vehicles  has  been  clarihed  Although  civilians  and  civilian  instiiuiions  on  military 
installations  are  subjeci  to  a  search  pursuant  to  a  proper  search  authorization,  the  efiect  ol  any  applicable  lederal  statute  or  regulation  riiusi  be 
considered.  £  g  .  the  Right  to  Financial  Privacy  Act  of  1978.  12  L'  S  C  SS  .'401  .'422.  and  IX)I)  Directive  5400  12  lOhtammg  Intormation 
From  Financial  Institutions). 

Rule  315(c)(4)  is  a  modiheation  of  present  law.  Subdivision  (c)(4)lAI  is  intended  to  ensure  cixiperation  between  Department  ot  [X’tense 
agencies  and  other  government  agencies  by  requiring  prior  consent  to  DOD  searches  involving  such  other  agencies  .Although  Rule  .'1 5ic  Ii4ii  Bl 
follows  the  present  Manual  in  permitting  searches  of  "other  property  in  a  foreign  cviuntry"  to  be  authorized  pursuant  to  subdivision  Id  I. 
subdivision  (c)  requires  that  all  applicable  treaties  be  complied  with  or  that  pnor  concurrence  with  an  appropriate  representative  ol  the  toreign 
nation  be  obtained  if  no  treaty  or  agreement  exists.  The  Rule  is  intended  to  foster  cooperation  w  nh  host  nations  and  compliance  w  ith  all  existing 
international  agreements.  The  Rule  does  not  require  specihe  approval  by  foreign  authority  of  each  search  lunless.  or  course,  applicable  treaty 
requires  such  approval);  rather  the  Rule  permits  pnor  blanket  or  calegoncal  approvals  Because  Rule  .'|5|cii4)  is  designed  to  govern  intra- 
govemmental  and  international  relationships  rather  than  relationships  between  the  United  States  and  its  citizens,  a  violation  of  these  provisions 
does  not  render  a  search  unlawful. 

(d)  Power  to  authorize — Rule  315(d)  grants  power  to  authon/e  searches  to  impartial  individuals  ot  the  included  classihcations  The  closing 
portion  of  the  subdivision  clarities  the  decision  of  the  Coun  of  Military  Appeals  in  Vmted  States  i  Ezell,  h  M  J  307  iC  M  A  1979)  by  stating  that 
the  mere  presence  of  an  authorizing  officer  at  a  search  does  not  depnve  the  individual  of  an  otherwise  neutral  character  This  is  in  conformity  with 
the  decision  of  the  United  States  Supreme  Court  in  Lo-Ji  Sales  v.  \ew  York.  442  L’.S  319(  I979i  from  w  hich  the  hrsi  portion  of  the  language  has 
been  taken.  The  subdivision  also  recognizes  the  propriety  of  a  commander  granting  a  search  authonzation  after  taking  a  pretrial  action  equivalent 
to  that  which  may  be  taken  by  a  federal  district  judge  For  example,  a  commander  might  authorize  use  of  a  drug  detector  dog.  an  action  arguably 
similar  to  the  granting  of  wiretap  order  by  a  federal  judge,  without  necessarily  depriving  himself  or  herself  of  the  ability  to  later  issue  a  search 
authorization.  The  question  would  be  whether  the  commander  has  acted  m  the  tirst  instance  in  an  impartial  judicial  capacity 

(1)  Commander.  Rule  315(dl(l)  restates  the  present  rule  by  recognizing  the  power  of  commanders  to  issue  search  authonzations  upon 
probable  cause.  The  Rule  explicitly  allows  non-officers  serving  in  a  position  designated  by  the  Secretary  concerned  as  a  position  of  command  to 
issue  search  authorizations.  If  a  non-officer  assumes  command  of  a  unit,  vessel,  or  aircraft,  and  the  command  position  is  one  recognized  by 
regulations  issued  by  the  Secretary  concerned,  e.g.  command  of  a  company,  squadron,  vessel,  or  aircraft,  the  non-officer  commander  is 
empowered  to  grant  search  authorizations  under  this  subdivision  whether  the  assumption  of  command  is  pursuant  to  express  appointment  or 
devolution  of  command.  The  power  to  do  so  is  thus  a  function  of  position  rather  than  rank 

The  Rule  also  allows  persons  serving  as  officer-in-charge  or  in  a  position  desginated  by  the  Secretary  as  a  position  analogous  to  an  officer-in¬ 
charge  to  grant  search  authorizations.  The  term  "officer-in-charge"  is  statutorily  defined.  Article  1(4).  as  pertaining  only  to  the  Navy,  Coast 
Guard,  and  Marine  Corps,  and  the  change  will  allow  the  Army  and  Air  Force  to  establish  an  analogous  position  should  they  desire  to  do  so  in 
which  case  the  power  to  authorize  searches  would  exist  although  such  individuals  would  not  be  "officers-in-charge”  as  that  term  is  used  in  the 
U.C.M.T 

(2)  Delegee — Rule  315(d)(2)  restates  present  law  and  explicitly  permits  the  power  to  issue  search  authorizations  to  be  delegated  to  non¬ 
officers.  Delegees  should  be  mature  experienced  impartial  individuals  possessing  judicial  temperament.  Delegation  normally  should  be  made  to 
an  officer,  but  delegation  to  senior  non-commissioned  or  petty  officers  may  be  made  in  appropriate  cases. 

Rule  3 1 5(d)(2)  permits  a  commander  to  delegate  the  power  to  authorize  searches  to  a  military  judge  This  power  is  distinct  from  the  power  of 
the  Secretary  concerned  under  subdivision(d)(3)  to  authorize  military  judges,  normally  as  a  group,  to  authorize  searches.  Although  a  lawful 
delegation  may  be  made  across  service  lines,  a  commander  may  not  require  an  individual  receiving  such  a  delegation  to  function  as  an  authorizing 
officer  unless  that  individual  is  under  the  command  of  the  commander  delegating  the  power. 

(3)  Military  judge — Rule  315(d)(3)  permits  military  judges  to  issue  search  authorizations  when  authorized  to  do  so  by  the  Secretary 
concerned.  MILITARY  MAGISTRATES  MAY  ALSO  BE  EMPOWERED  TO  GRANT  SEARCH  AUTHORIZATIONS.  This  recognizes  the 
practice  now  in  use  in  the  Army  but  makes  such  practice  discretionary  with  the  specific  Service  involved. 

(e)  Power  to  search.  Rule  315(e)  specifically  denominates  those  persons  who  may  conduct  or  authorize  a  search  upon  probable  cause  either 
pursuant  to  a  search  authorization  or  when  such  an  authorization  is  not  required  for  reasons  of  exigencies.  The  Rule  recognizes,  for  example,  that 
all  officers  and  non-commissioned  officers  have  inherent  power  to  perform  a  probable  cause  search  without  obtaining  of  a  search  authorization 
under  the  circumstances  set  forth  in  Rule  315(g).  The  expression  "criminal  investigator"  within  Rule  315(e)  includes  members  of  the  Army 
Criminal  Investigation  Command,  the  Marine  Corps  Criminal  Investigation  Division,  the  Naval  Investigative  Service,  the  Air  Force  Office  of 
Special  Investigations,  and  Coast  Guard  special  agents. 

(0  Basis  for  search  authorizations.  Rule  315(f)  requires  that  probable  cause  be  present  before  a  search  can  be  conducted  under  the  Rule  and 
utilizes  the  basic  definition  of  probable  cause  found  in  present  Manual  •'152. 

For  reasons  of  clarity  the  Rule  sets  forth  a  simple  and  general  test  to  be  used  in  all  probable  cause  determinations:  probable  cause  can  exist 
only  if  the  authorizing  individual  has  a  "reasonable  belief  that  the  information  giving  rise  lo  the  intent  to  search  is  believable  and  has  a  factual 
basis."  This  test  is  taken  from  the  “two  prong  test"  of  Aguilar  v.  Texas.  378  L'  .S  108  (1964).  which  was  incorporated  in  •  152  of  the  present 
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Manual.  The  Rule  expands  the  lest  beyond  the  hearsay  and  informant  area.  The  “factual  basis"  requirement  is  satisfied  when  an  individual 
reasonably  concludes  that  the  information,  if  reliable,  adequately  appnses  the  individual  that  the  propeny  in  question  is  what  it  is  alleged  to  be  and 
is  where  it  is  alleged  to  be.  Information  is  "believable"  when  an  individual  reasonably  concludes  that  it  is  sufficiently  reliable  to  be  believed. 

The  twin  test  of  "believability”  and  "basis  in  fact"  must  be  met  in  all  probable  cause  situations.  The  methtxl  of  application  of  the  tests  will 
differ,  however,  depending  upon  circumstances.  The  following  examples  are  illustrative: 

(1)  An  individual  making  a  probable  cause  determination  who  observes  an  incident  first  hand  is  only  required  to  determine  if  the  observation 
is  reliable  and  that  the  property  is  likely  to  be  what  is  appears  to  be. 

For  example,  an  officer  who  believes  that  she  sees  an  individual  in  pusses.sion  of  heroin  must  first  conclude  that  the  observation  was  reliable 
(i.e. ,  if  her  eyesight  was  adequate — should  glasses  have  been  worn — and  if  there  was  sufficient  time  for  adequate  observation)  and  that  she  has 
sufficient  knowledge  and  experience  to  be  able  to  reasonably  believe  that  the  substance  in  question  was  in  fact  heroin. 

(2)  An  individual  making  a  probable  cause  determination  who  relies  upon  the  in  person  report  of  an  informant  must  determine  both  that  the 
informant  is  believable  and  that  the  property  observed  is  likely  to  be  what  the  observer  believes  it  to  be  The  determining  individual  may  rely  upon 
the  demeanor  of  the  informant  in  order  to  determine  whether  the  observer  is  believable.  An  individual  known  to  have  a  "clean  record"  and  no  bias 
against  the  individual  to  be  affected  by  the  search  is  likely  to  be  credible. 

(3)  An  individual  making  a  probable  cause  determination  who  relies  upon  the  report  of  an  informant  not  pre.sent  before  the  authorizing 
individual  must  determine  both  that  the  informant  is  credible  and  that  the  property  observed  is  likely  to  be  what  the  informant  believed  it  to  be.  The 
determining  individual  may  utilize  one  or  more  of  the  following  factors,  among  others,  in  order  to  determine  whether  the  informant  is  believable: 

(A)  Prior  record  as  a  reliable  informant — Has  the  informant  given  information  in  the  past  which  proved  to  be  accurate? 

(B)  Corroborating  detail — Has  enough  detail  of  the  informant's  information  been  verified  to  imply  that  the  remainder  can 
reasonably  be  presumed  to  be  accurate? 

(C)  Sialemeni  against  interest — Is  the  information  given  by  the  informant  sufficiently  adverse  to  the  fiscal  or  penal  interest  of  the 
informant  to  imply  that  the  information  may  reasonably  be  presumed  to  be  accurate? 

(D)  Good  citizen — Is  the  character  of  the  informant,  as  known  by  the  individual  making  the  probable  cause  determination,  such  as 
to  make  it  reasonable  to  presume  that  the  information  is  accurate? 

Mete  allegations  may  not  be  relied  upon.  For  example,  an  individual  may  not  reasonably  conclude  that  an  informant  is  reliable  simply 
because  the  informant  is  so  named  by  a  law  enforcement  agent.  The  individual  making  the  probable  cause  determination  must  be  supplied  with 
specific  details  of  the  informant's  past  actions  to  allow  that  individual  to  personally  and  reasonably  conclude  that  the  informant  is  reliable. 

Information  transmitted  through  law  enforcement  or  command  channels  is  presumed  to  have  been  reliably  transmitted.  This  presumption 
may  be  rebutted  by  an  affirmative  showing  that  the  information  was  transmitted  with  intentional  error. 

The  Rule  permits  a  search  authorization  to  be  issued  based  upon  information  transmitted  by  telephone  or  other  means  of  communication 

The  Rule  also  permits  the  Secretaries  concerned  to  impose  additional  procedural  requirements  for  the  issuance  of  search  authorizations. 

In  United  States  v.  Fimmano,  8  M.J.  197  (C.M.  A.  1980)  the  Court  of  Military  Appeals  held  that  individuals  presenting  information  to  an 
authorizing  officer  in  the  course  of  requesting  a  search  authorization  must  present  that  information  under  oath  or  affirmation .  The  decision  was  not 
codified  in  Rule  3  IS  because  of  its  late  date  and  the  fact  that  a  petition  for  reconsideration  had  been  filed  in  the  case.  Notwithstanding  its  absence 
from  Rule  3 1 S ,  compliance  is  required.  Subsequent  to  Fimmano  a  number  of  the  armed  forces  further  implemented  Fimmano  by  regulation .  Such 
regulations  are  authorized  under  subdivision  (f). 

(g)  Exigencies.  Rule  3IS(g)  restates  present  law  and  delimits  those  circumstances  in  which  a  search  warrant  or  authorization  is  unnecessary 
despite  the  ordinary  requirement  for  one.  In  all  such  cases  probable  cause  is  required. 

Rule  3 1 5(g)(  1 )  deals  with  the  case  in  which  the  time  necessary  to  obtain  a  proper  authorization  would  threaten  the  destruction  or  concealment 
of  the  property  or  evidence  sought. 

Rule  3 1 5(g)(2)  recognizes  that  military  necessity  may  make  it  tactically  impossible  to  attempt  to  communicate  with  a  person  who  could  grant 
a  search  authorization.  Should  a  nuclear  submarine  on  radio  silence,  for  example,  lack  a  proper  authorizing  individual,  (perhaps  for  reasons  of 
disqualification),  no  search  could  be  conducted  if  the  Rule  were  otherwise  unless  the  ship  broke  radio  silence  and  imperiled  the  vessel  or  its 
mission.  Under  the  Rule  this  would  constitute  an  "exigency."  "Military  operational  necessity"  includes  similar  necessity  incident  to  the  Coast 
Guard’s  perfoimance  of  its  maritime  police  mission. 

The  Rule  also  recognizes  in  subdivision  (g)(3)  the  "automobile  exception"  created  by  the  Supreme  Court.  See.  e.g..  United  States  v. 
Chadwick,  433  U.S.  1  (1977);  South  Dakota  v,  Opperman.  428  U.S.  364  (1976);  Te.xas  v.  White.  423  U  S.  67  (1975),  and,  subject  to  the 
constraints  of  the  Constitution,  the  Manual,  or  the  Rules,  applies  it  to  all  vehicles.  While  the  exception  will  thus  apply  to  vessels  and  aircraft  as 
well  as  to  automobiles,  trucks,  et  al.  it  must  be  applied  with  great  care.  In  view  of  the  Supreme  Court's  reasoning  that  vehicles  are  both  mobile  and 
involve  a  diminished  expectation  of  privacy,  the  larger  a  vehicle  is.  the  more  unlikely  it  is  that  the  exception  will  apply.  The  exception  has  no 
application  to  government  vehicles  as  they  may  be  searched  without  formal  warrant  or  authorization  under  Rule  314(d). 
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(h)  Execution.  Rule  3l4(h)(  I )  provides  for  service  of  a  search  warrant  or  search  authorization  upon  a  person  whose  property  is  to  be  searched 
when  possible.  Noncompliance  with  the  Rule  does  not,  howeser.  result  in  exclusion  of  the  evidence  Similarly.  Rule  3l4(h)l2)  prov  ides  for  the 
inventory  of  seized  property  and  provision  of  a  copy  of  the  inventory  to  the  person  from  w  hom  the  property  was  seized.  Noncompliance  with  the 
subdivision  does  not.  however,  make  the  search  or  seizure  unlawful.  Under  Rule  315(h)(3)  compliance  with  foreign  law  is  required  when 
executing  a  search  authonzation  outside  the  United  States,  but  noncompliance  does  not  trigger  the  exclusionary  rule. 

Rule  316.  Seizures 

(a)  General  Rule.  Rule  316(a)  provides  that  evidence  obtained  pursuant  to  the  Rule  is  admissible  w  hen  relevant  and  not  otherw  ise  inadmissible 
under  the  Rules.  Rule  316  recognizes  that  searches  are  distinct  from  seizures.  Although  rare,  a  seizure  need  not  be  prtx-eeded  by  a  search. 
Property  may,  for  example,  be  seized  after  being  located  pursuant  to  plain  view,  see  subdivision  (dll  4  )(C  I.  Consequently,  the  propriety  of  a  seizure 
must  be  considered  independently  of  any  preceding  search. 

(b)  Seizure  cf  properly.  Rule  316(b)  defines  probable  cause  in  the  same  fashion  as  defined  by  Rule  315  for  probable  cause  searches.  See  the 
Analysis  of  Rule  3 15(f)(2).  Thejustifications  for  seizing  property  are  taken  from  present  Manual  ‘  1 52.  Their  number  has,  however,  been  reduced 
for  reason  of  brevity.  No  distinction  is  made  between  "evidence  of  crime"  and  "instrumentalities  or  fruits  ol  crime  ."  Similarly  the  proceeds  of 
crime  are  also  "evidence  of  crime." 

(c)  Apprehension.  Apprehensions  are,  of  course,  seizures  of  the  person  and  unlaw  ful  apprehensions  may  be  challenged  as  an  unlawful  seizure. 
See  e.g.  Dunaway  v.  New  York,  442  U.S.  200  ( 1979);  United  Slates  i.  Texijor-Perez.  7  M.J.  356  (CM.  A.  1979).  See  generally,  paragraph  19  of 
the  Manual. 

(d)  Seizure  cf  property  or  evidence. 

{1)  Abandoned  property.  Rule  316(d)  restates  present  law,  not  addressed  specifically  by  the  present  Manual  chapter,  by  providing  that 
abandoned  property  may  be  seized  by  anyone  at  any  time. 

(2)  Consent.  Rule  3 16(d)(2)  permits  seizure  of  property  with  appropriate  consent  pursuant  to  Rule  3 14(e).  The  prosecution  must  demonstrate 
a  voluntary  consent  by  clear  and  convincing  evidence. 

(3)  Government  property.  Rule  316(d)(3)  permits  seizure  of  government  property  without  probable  cause  unless  the  person  to  whom  the 
property  is  issued  or  assigned  has  a  reasonable  expectation  of  privacy  therein  at  the  time  of  seizure.  In  this  regard  note  Rule  314(d)  and  its  analysis. 

{4)Oiher  property.  Rule  316(d)(4)  provides  for  seizure  of  property  or  evidence  not  otherwise  addressed  by  the  Rule.  There  must  be 
justification  to  exercise  control  over  the  property.  Although  property  inay  have  been  lawfully  located,  it  may  not  be  seized  for  use  at  trial  unless 
there  is  a  reasonable  belief  that  the  property  is  of  a  type  discussed  in  Rule  316(b).  Because  the  Rule  is  inapplicable  to  seizures  unconnected  with 
law  enforcement,  it  does  not  limit  the  seizure  of  property  for  a  valid  administrative  purpose  such  as  safety. 

Property  or  evidence  may  be  seized  upon  probable  cause  when  seizure  is  authorized  or  directed  by  a  search  warrant  or  authorization.  Rule 
316(d)(4)(A);  when  exigent  circumstances  pursuant  to  Rule  315(g)  permit  proceeding  without  such  a  warrant  or  authorization;  or  when  the 
property  or  evidence  is  in  plain  view  or  smell.  Rule  316(d)(4)(C). 

Although  most  plain  view  seizures  are  inadvertent,  there  is  no  necessity  that  a  plain  view  discovery  be  inadvertent — notwithstanding  dicta, 
in  some  court  cases;  see  e.g..  Coolidge  v,  Ness'  Hampshire,  403  U.  S .  443  ( 1 97 1 ).  The  Rule  allows  a  seizure  pursuant  to  probable  cause  when  made 
as  a  result  of  plain  view.  The  language  used  in  Rule  316(d)(4)(C)  is  taken  from  the  ALl  MODEL  CODE  OF  PREARRAIGNMENT 
PROCEDURE  §  SS  260.6  (1975).  The  Rule  requires  that  tne  observation  making  up  the  alleged  plain  view  be  "reasonable."  Whether  intentional 
observation  from  outside  a  window,  via  flashlight  or  binocular,  for  example,  is  observation  in  a  "reasonable  fashion"  is  a  question  to  be 
considered  on  a  case  by  case  basis.  Whether  a  person  may  properly  enter  upon  private  property  in  order  to  effect  a  seizure  of  matter  located  via 
plain  view  is  not  resolved  by  the  Rule  and  is  left  to  future  case  development. 

(e)  Power  to  seize.  Rule  316(e)  conforms  with  Rule  315(e)  and  has  its  origins  in  Manual  19. 

Rule  317.  Interception  of  Wire  and  Oral  Communication 

(a)  General  Rule.  The  area  of  interception  of  wire  and  oral  communications  is  unusually  complex  and  fluid .  At  present .  the  area  is  governed  by  the 
Fourth  Amendment,  applicable  federal  statute.  DOD  directive,  and  regulations  prescribed  by  the  Service  Secretaries.  In  view  of  this  situation,  it  is 
preferable  to  refrain  from  codification  and  to  vest  authority  for  the  area  primarily  in  the  Department  of  Defense  or  Secretary  concerned.  Rule 
317(c)  thus  prohibits  interception  of  wire  and  oral  communications  for  law  enforcement  purposes  by  members  of  the  armed  forces  except  as 
authorized  by  18  U.S. C.  I  25 16,  Rule  317(b),  and  when  applicable,  by  regulations  issued  by  the  Secretary  of  Defense  or  the  Secretary  concerned. 
Rule  317(a).  however,  specifically  requires  exclusion  of  evidence  resulting  from  noncompliance  with  Rule  317(c)  only  when  exclusion  is  required 
by  the  Constitution  or  by  an  applicable  statute.  Insofar  as  a  violation  of  a  regulation  is  concerned,  compare  United  Slates  v.  Dillard.  8  M.J.  213 
(C.M.A.  1980)  with  United  Slates  v.  Caceres.  440  U.S.  741  (1979). 

(b)  Authorization  for  Judicial  Applications  in  the  United  States.  Rule  317(b)  is  intended  to  clarify  the  scope  of  18  U.S. C.  §  2516  by  expressly 
recognizing  the  Attorney  General's  authority  to  authorize  applications  to  a  federal  court  by  the  Department  of  Defense.  Department  of 
Ihnisportation.  or  the  military  departments  for  authority  to  intercept  wire  or  oral  communications 

(c)  Regulations.  Rule  317(c)  requires  interception  of  wire  or  oral  communications  in  the  United  Stales  be  first  authorized  by  statute,  see  Rule 
317(b).  and  interceptions  abroad  by  appropriate  regulations.  See.  the  Analysis  to  Rule  317(a).  supra  The  Committee  intends  3 1 7(c)  to  limit  only 
in  intereeptions  that  are  nonconsenual  under  chapter  1 19  of  title  18  of  the  United  Stales  Code. 
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Rule  321.  Eyewitness  Identification 

(a)  General  Rule 

( 1 )  Admissibility.  The  first  sentence  of  Rule  32 1  (a)(  1 )  is  the  basic  rule  of  admissibility  of  eyewitness  identification  and  provides  that  evidence 
of  a  relevant  out-of-court  identification  is  admissible  when  otherwise  admissible  under  the  Rules.  The  intent  of  the  provision  is  to  allow  any 
relevant  out-of-court  identification  without  any  need  to  comply  with  the  condition  precedent  such  as  an  in-courl  identification,  significant  change 
from  the  present  rule  as  found  in  paragraph  153a. 

The  language  "if  such  testimony  is  otherwise  admissible  under  these  rules”  is  primarily  intended  to  ensure  compliance  with  the  hearsay  rule. 
Rule  802.  It  should  be  noted  that  Rule  801(d)(  IKCl  states  that  a  statement  of  "identification  of  a  person  made  after  perceiving  the  person"  is  not 
hearsay  when  "the  declarant  testifies  at  the  trial  or  hearing  and  is  subject  to  cross-examination  concerning  the  statement."  An  eyewitness 
identification  normally  will  be  admissible  if  the  declarant  testifies.  The  Rule’s  statement,  "the  witness  making  the  identification  and  any  person 
who  has  observed  the  previous  identification  may  testify  concerning  it.  ”  is  not  an  express  exception  authorizing  the  witness  to  testify  to  an  out-of- 
court  identification  notwithstanding  the  hearsay  rule,  rather  it  is  simply  an  indication  that  in  appropriate  circumstances,  see  Rules  803  and  804,  a 
witness  to  an  out-of-court  identification  may  testify  concerning  it. 

The  last  sentence  of  subdivision  (a)(  1 1  is  intended  to  clarify  procedure  by  emphasizing  that  an  in-courr  identification  may  be  bolstered  by  an 
out-of-court  identification  notwithstanding  the  fact  that  the  in-court  identification  has  not  been  attacked. 

(2)  Exclusionary  rule.  Rule  321(a)(2)  provides  that  basic  exclusionary  rule  for  eyewitness  identification  testimony.  The  substance  of  the  Rule 
is  taken  from  present  Manual  paragraph  1 53a  as  modified  by  the  new  procedure  for  suppression  motions  See  Rules  304  and  311.  Subdivision 

(a) (2)(A)  provides  that  evidence  of  an  identification  will  be  excluded  if  it  was  obtained  as  a  result  of  an  "unlawful  identification  process  conducted 
by  the  United  States  or  other  domestic  authorities"  while  subdivision  (a)(2)(B)  excludes  evidence  of  an  identification  if  exclusion  would  be 
required  by  the  due  process  clause  of  the  Fifth  Amendment  to  the  Constitution.  Under  the  burden  of  proof,  subdivision  (d|(2).  an  identification  is 
not  inadmissible  if  the  prosecution  proves  by  a  preponderance  of  the  evidence  that  the  identification  process  was  not  so  unnecessarily  suggestive, 
in  light  of  the  totality  of  the  circumstances,  as  to  create  a  very  substantial  likelihood  of  irreparable  mistaken  identity.  It  is  the  unreliability  of  the 
evidence  which  is  determinative.  Manson  v.  Brathwaite.  432  U.S.  98  (1977).  "United  Slates  or  other  domestic  authorities"  includes  military 
personnel. 

Although  it  is  clear  that  an  unlawful  identification  may  taint  a  later  identification,  it  is  unclear  at  present  whether  an  unlawful  identification 
requires  suppression  of  evidence  other  than  identification  of  the  accused.  Consequently,  the  Rule  requires  exclusion  of  nonidentification  derivative 
evidence  only  when  the  Constitution  would  so  require. 

(b)  Definition  cf  "unlawful." 

(/)  Lineups  and  other  identification  processes.  Rule  321(b)  defines  "unlawful  lineups  or  other  identification  processes."  When  such  a 
procedure  is  conducted  by  persons  subject  to  the  Uniform  Code  of  Military  Justice  or  their  agents,  it  will  be  unlawful  if  it  is  "unnecessarily 
suggestive  or  otherwise  in  violation  of  the  due  process  clause  of  the  Fifth  Amendment  of  the  Constitution  of  the  United  States  as  applied  to 
members  of  the  armed  forces."  The  expression,  "unnecessarily  suggestive"  itself  is  a  technical  one  and  refers  to  an  identification  that  is  in 
violation  of  the  due  process  clause  because  it  is  unreliable.  See  Man.son  v.  Brathwaite.  supra:  Stovall  v.  Denno,  338  U.S.  292  ( 1967);  Neil  v. 
Signers,  409  U.S.  188(1972).  See  also  Fosters.  California,  394  U.S.  440(1  %9).  An  identification  is  not  unnecessarily  suggestive  in  violation  of 
the  due  process  clause  if  the  identification  process  was  not  so  unnecessarily  suggestive,  in  light  of  the  totality  of  the  circumstances,  as  to  create  a 
very  substantial  likelihood  of  irreparable  mistaken  identity.  See  Manson  v.  Brathwaite,  supra,  and  subdivision  (d)(2). 

Subdivision  ( 1  )(A)  differs  from  subdivision  ( 1  )(B)  only  in  that  it  recognizes  that  the  Constitution  may  apply  differently  to  members  of  the 
armed  forces  than  it  does  to  civilians. 

Rule  321(bKl)  is  applicable  to  all  forms  of  identification  proces.ses  including  showups  and  lineups. 

12)  Lineups:  right  to  counsel.  Rule  321(b)(2)  deals  only  with  lineups.  The  Rule  does  declare  that  a  lineup  is  “unlawful"  if  it  is  conducted  in 
violation  of  the  right  to  counsel.  Like  Rules  305  and  311.  Rule  321(b)(2)  distinguishes  between  lineups  conducted  by  persons  subject  to  the 
Uniform  Code  of  Military  Justice  or  their  agents  and  those  conducted  by  others. 

Subdivision  (b)(2)(A)  is  the  basic  right  to  counsel  for  personnel  participating  in  military  lineups.  A  lineup  participant  is  entitled  to  counsel 
only  if  that  participant  is  in  pretrial  restraint  (pretrial  anest.  restriction,  or  confinement)  under  paragraph  20  of  the  Manual  or  has  had  charges 
preferred  against  him  or  her.  Mere  apprehension  or  temporary  detention  does  not  trigger  the  right  to  counsel  under  the  Rule.  This  portion  of  the 
Rule  substantially  changes  military  law  and  adapts  the  Supreme  Court's  decision  in  Kirby  v.  Illinois,  406  U.S.  682,  689  (1972)  (holding  that  the 
right  to  counsel  attached  only  when  "adversary  judicial  criminal  proceedings"  have  been  initiated  or  "the  government  has  committed  itself  to 
prosecute")  to  unique  military  criminal  procedure.  See  also  Rule  305(d)(1)(B). 

Note  that  interrogation  of  a  suspect  will  require  rights  warnings,  perhaps  including  a  warning  of  a  right  to  counsel,  even  if  counsel  Is 
unnecessary  under  Rule  321.  See  Rule  305 . 

As  previously  noted,  the  Rule  does  not  define  "lineup"  and  recourse  to  case  law  is  necessary.  Intentional  exposure  of  the  suspect  to  one  or 
more  individuals  for  purpose  of  identification  is  likely  to  be  a  lineup.  Stovall  v.  Denno,  388  U.S.  293,  297  (1967).  although  in  rare  cases  of 
emergency  ie.g.  a  dying  victim)  such  an  identification  may  be  considered  a  permissible  "showup"  rather  than  a  "lineup".  Truly  accidental 
confrontations  between  victims  and  suspects  leading  loan  identification  by  the  victim  are  not  generally  considered  "lineups";  cf  United  States  ex 
ret  Ragazzin  v.  Brierley,  321  F.  Supp.  440  (W  D.  fe.  1970),  Photographic  identifications  are  not  "lineups"  for  purposes  of  the  right  to  counsel. 
United  States  v.  Ash,  41 3  U.S.  .300,  .301  n  2  ( 197.3).  If  a  photographic  identification  is  used,  however,  the  photographs  employed  should  be 
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preserved  for  use  at  trial  in  the  event  that  the  defense  should  claim  that  the  identitication  was  "unnecessarily  suggestive  "  See  subdivision  (b){  1 ) 
supra. 

A  lineup  participant  who  is  entitled  to  counsel  is  entitled  to  only  one  lawyer  under  the  Rule  and  is  specitically  entitled  to  free  military  counsel 
without  regard  to  the  indigency  or  lack  thereof  of  the  participant.  No  right  to  civilian  counsel  or  military  counsel  of  the  participants  own  selection 
exists  under  the  Rule.  United  Slates  v.  Wade,  388U.S.  218,  n. 27(1967).  A  lineup  participant  may  waive  any  applicable  right  to  counsel  so  long  as 
the  participant  is  aware  of  the  right  to  counsel  and  the  waiver  is  made  "freely,  knowingly,  and  intelligently  "  Normally  a  warning  of  the  right  to 
counsel  will  be  necessary  for  the  prosecution  to  prove  an  adequate  waiver  should  the  defense  adequately  challenge  the  waiver.  See.  eg..  United 
States  V.  Avers.  426  F.2d  524  (2d  Cir.  1970).  See  also  Model  Rules  for  Law  Enforcement.  Eye  Witness  Identitication.  Rule  404  ( 1 974)  cited  m  E 
IMWINKELRIED,  P.  GIANNELLI,  F,  GILLIGAN.  &  F.  LEDERER.  CRIMINAL  EVIDENCE  .166  (1979) 

Subdivision  (b)(2)(B)  grants  a  right  to  counsel  at  non-military  lineups  within  the  United  States  only  when  such  a  nght  to  counsel  is 
recognized  by  “the  principles  of  law  generally  recognized  in  the  trial  of  criminal  cases  in  the  United  States  district  courts  involving  similar 
lineups."  The  Rule  presumes  that  an  individual  participating  in  a  foreign  lineup  conducted  by  officials  of  a  foreign  nation  without  American 
participation  has  no  right  to  counsel  at  such  a  lineup. 

(c)  Motions  to  suppress  and  objections.  Rule  321(c)  is  identical  in  application  to  Rule  31  lid).  See  the  Analysis  to  Rules  304  and  311 

(d)  Burden  cf  proof.  Rule  321  (d)  makes  it  clear  that  when  an  eyewitness  identification  is  challenged  by  the  defense,  the  prosecution  need  reply  only 
to  the  specific  cognizable  defense  complaint.  See  also  Rules  304  and  311.  The  subdivision  distinquishes  between  defense  challenges  involving 
alleged  violation  of  the  right  to  counsel  and  those  involving  the  alleged  unnecessarily  suggestive  identifications. 

( I )  Right  to  counsel.  Subdivision  (d)(  I )  requires  that  when  an  alleged  violation  of  the  right  to  coun.sel  has  been  raised  the  prosecution  must 
either  demonstrate  by  preponderance  of  the  evidence  that  counsel  was  present  or  that  the  right  to  counsel  was  waived  voluntarily  and  intelligently. 
The  Rule  also  declares  that  if  the  right  to  counsel  is  violated  at  a  lineup  that  results  in  an  identification  of  the  accused  any  later  identification  is 
considered  a  result  of  the  prior  lineup  as  a  matter  of  law  unless  the  military  judge  determines  by  clear  and  convincing  evidence  that  the  latter 
identification  is  not  the  result  of  the  first  lineup.  Subdivision  (d)(1)  is  taken  in  substance  from  present  Manual  paragraph  IS3a. 


(2)  Unecessarily  suggestive  identification.  Rule  321(d)(2)  deals  with  an  alleged  unnecessarily  suggestive  identification  or  with  any  other 
alleged  violation  of  due  process.  "The  subdivision  makes  it  clear  that  the  prosecution  must  show,  w  hen  the  defense  has  raised  the  issue,  that  the 
identification  in  question  was  not.  based  upon  a  preponderance  of  the  evidence,  "so  unnecessarily  suggestive  in  light  of  the  totality  of  the 
circumstances,  as  to  create  a  very  substantial  likelihood  of  irreparable  mistaken  identity."  This  rule  is  taken  from  the  Supreme  Court’s  decisions  of 
Neil  V.  Riggers.  409  U.S.  188  (1972)  and  Stovall  v.  Denno,  388  U.S.  293  (l%7).  and  unlike  subdivision  (d)(1),  applies  to  all  identification 
processes  whether  lineups  or  not.  TTie  Rule  recognizes  that  the  nature  of  the  identification  process  itself  may  well  be  critical  to  the  reliability  of  the 
identification  and  providers  for  exclusion  of  unreliable  evidence  regardless  of  its  source .  If  the  prosecution  meets  its  burden .  the  mere  fact  that  the 
identification  process  was  unnecessary  or  suggestive  does  not  require  exclusion  of  the  evidence.  Manson  v,  Brathwaite,  supra. 

If  the  identification  in  question  is  subsequent  to  an  earlier,  unnecessarily  suggestive  identification,  the  later  identification  is  admissible  if  the 
prosecution  can  show  by  clear  and  convincing  evidence  that  the  later  identification  is  not  the  result  of  the  earlier  improper  examination.  This 
portion  of  the  Rule  is  consistent  both  with  present  Manual  paragraph  153a  and  Kirby  v.  Illinois.  406  U.S.  682  (1972). 

(e)  Defense  evidence.  Rule  321(e)  is  identical  with  the  analagous  provisions  in  Rules  304  and  311  and  generally  restates  present  law. 

(0  Rulings.  Rule  321(0  is  identical  with  the  analagous  provisions  in  Rules  304  and  321  and  substantially  changes  present  law.  i'er  the  Analysis  to 
Rule  304(d)(4). 

(g)  Effect  cf  guilty  plea.  Rule  321(g)  is  identical  with  the  analagous  provisions  in  Rules  304  and  311  and  restates  present  law, 

Soctlon  IV.  Relevancy  and  Ita  Llmlta 
Rule  401.  Definition  of  “Relevant  Evidence" 

The  definition  of  “relevant  evidence"  found  within  Rule  401  is  taken  without  change  from  the  Federal  Rule  and  is  substantially  similar  in 
effect  to  that  used  by  present  Manual  §  137.  The  Rule's  definition  may  be  somewhat  broader  than  the  Manual's  as  the  Rule  defines  as  relevant  any 
evidence  that  has  “any  tendency  to  make  the  existence  of  any  fact .  .  ,  moreprobableorlessprobablethanit  would  be  without  the  evidence"  while 
the  Manual  defines  as  "not  relevant"  evidence  "too  remote  to  have  any  appreciable  probative  value.  .  ,  .  “  To  the  extent  that  the  Manual’s 
definition  includes  considerations  of  "legal  relevance.  "  those  considerations  are  adequately  addressed  by  such  other  Rules  as  Rules  403  and  609. 
See.  e.g.  IMWINKELRIED,  P,  GIANNELLI.  F.  GILLIGAN  &  F,  LEDERER.  CRIMINAL  EVIDENCE  62-65  ( 1979)  [which,  after  defining 
"logical  relevance"  as  involvi.ig  only  probative  value,  states  at  63  that  "under  the  rubric  of  ‘legal  relevance.’  the  courts  have  imposed  an 
additional  requirement  that  the  items’s  probative  value  outweighs  any  attendant  probative  dangers."].  The  Rule  is  similar  to  the  present  Manual  in 
that  it  abandons  any  reference  to  “materiality"  in  favor  of  a  single  standard  of  “relevance."  Notwithstanding  the  specific  terminology  used, 
however,  the  concept  of  materiality  survives  in  the  Rule ’s  condition  that  to  be  relevant  evidence  must  involve  a  fact  "which  is  of  consequence  to  the 
determination  of  the  action." 

Rule  402.  Relevant  Evidence  Generally  Admisalble;  Irrelevant  Evidence  Inadmissible 

Rule  402  is  taken  without  significant  change  from  the  Federal  Rule.  The  Federal  Rule's  language  relating  to  limitations  imposed  by  "the 
Constitution  of  the  United  States,  by  Act  of  Congress,  by  these  rules,  or  by  other  rules  prescribed  by  the  Supreme  Court  pursuant  to  statutory 
authority”  has  been  replaced  by  material  tailored  to  the  unique  nature  of  the  Military  Rules  of  Evidence.  Rule  402  recognizes  that  the  Constitution 
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may  apply  somewhat  differently  to  members  of  the  armed  forces  than  to  civilians,  and  the  Rule  deletes  the  federal  Rule's  reference  to  "other  rules 
prescribed  by  the  Supreme  Court"  because  such  Rules  do  not  apply  directly  in  courts-martial  .See  Rule  ll)l(bi(2) 

Rule  402  provides  a  general  standard  by  which  irrelevant  evidence  is  always  inadmissible  and  by  which  relesant  evidence  is  generally 
admissible.  Qualified  admissibility  of  relevant  evidence  is  required  by  the  limitations  in  Sections  III  and  V'  and  by  such  other  rules  as  40.1  and  WW 
which  intentionally  utilize  matters  such  as  degree  of  probative  value  and  judicial  efticiency  in  determining  whether  relevant  evidence  should  be 
admitted. 

Rule  402  is  not  signiticantly  different  in  its  effect  from  *  1 37  of  the  present  Manual  which  it  replaces,  and  procedures  used  under  the  present 
Manual  in  determining  relevance  generally  remain  valid.  Offers  of  proof  are  encouraged  w  hen  items  iif  doubtful  relevance  are  proflercd.  and  it 
remains  possible,  subject  to  the  discretion  of  the  military  judge,  to  offer  evidence  "subject  to  later  connection  "  Cse  of  the  latter  technique, 
however,  must  be  made  with  great  care  to  avoid  the  possibility  of  bringing  inadmissible  evidence  before  the  members  ol  the  court 

It  should  be  noted  that  Rule  402  is  potentially  the  most  important  of  the  new  rules.  Neither  the  federal  Rules  of  f.v  idencc  nor  the  Military 
Rules  of  Evidence  resolve  all  evidentiary  matters:  see.  e.g..  Rule  101  (bl  When  spccilic  authority  to  resolve  an  evidentiary  issue  is  absent.  Rule 
402's  clear  result  is  to  make  relevant  evidence  admissible. 

Rule  403.  Exclusion  of  Relevant  Evidence  on  Grounds  of  Prejudice,  Confusion  or  Waste  of  Time 

Rule  403  is  taken  without  change  from  the  Federal  Rule  of  Evidence.  The  Rule  incorporates  the  concept  often  known  as  "legal  relevance  " . 
see  the  Analysis  to  Rule  401 ,  and  provides  that  evidence  may  be  excluded  for  the  reasons  stated  notw  ithstanding  Its  character  as  relev  ant  evidence 
The  Rule  vests  the  military  judge  with  wide  discretion  in  determining  the  admissibility  of  ev  idence  that  comes  w  ithin  the  Rule 

If  a  party  views  specific  evidence  as  being  highly  prejudicial,  it  may  be  possible  to  stipulate  to  the  ev  idence  and  thus  avoid  its  presentation  to 
the  court-members.  United  States  v.  Grassi.  602  F.2d  1 192  (5th  Cir.  1979).  a  prosecution  for  interstate  transportation  of  obscene  materials, 
illustrates  this  point.  The  defense  offered  to  stipulate  that  certain  films  were  obscene  in  order  to  prevent  the  jury  from  viewing  the  films,  but  the 
prosecution  declined  to  join  in  the  stipulation.  The  tnal  judge  sustained  the  prosecution's  rejection  of  the  stipulation  and  the  Fifth  Circuit  upheld 
the  judge's  decision.  In  its  opinion,  however,  the  Court  of  Appeals  adopted  a  case  by  case  balancing  approach  recognizing  both  the  importance  of 
allowing  probative  evidence  to  be  presented  and  the  use  of  stipulations  as  a  tixil  to  implement  the  policies  inherent  in  Rule  4(13 .  Insofar  as  the  latter  is 
concerned,  the  court  expressly  recognized  the  power  of  a  Federal  disuici  judge  to  compel  the  prosecution  to  accept  a  defense  tendered  stipulation. 

Rule  404.  Character  Evidence  Not  Admiasible  to  Prove  Conduct;  Exceptions;  Other  Crimes 

(a)  Character  evidence  generally.  Rule  404(a)  replaces  present  Manual  *  liHf  and  is  taken  without  substantial  change  from  the  Federal  Rule.  Rule 
404(a)  provides,  subject  to  three  exceptions,  that  character  evidence  is  not  admissible  to  show  that  a  person  acted  in  conformity  therewith. 

Rule  404( aK  1 )  allows  only  evidence  of  a  pertinent  trait  of  character  iif  the  accused  to  be  offered  in  evidence  by  the  defense .  This  is  a  significant 
change  from  1  1 38/of  the  present  Manual  which  also  allows  evidence  of  "general  gixxl  character' '  of  the  accused  to  be  received  in  order  to  demonstrate 
that  the  accused  is  less  likely  to  have  committed  a  criminal  act.  Under  the  new  rule,  evidence  of  general  good  character  is  inadmissible  because  only 
evidence  of  a  specific  trait  is  acceptable.  I(  is  the  intention  of  the  Committee,  however,  to  allow  the  defense  to  introduce  evidence  of  gtxxl  military 
character  when  that  specific  trait  is  pertinent  Evidence  of  good  military  character  would  be  admissible,  for  example,  in  a  prosecution  for  disobedience 
of  orders.  The  prosecution  may  present  evidence  of  a  character  trait  only  m  rebuttal  to  receipt  in  evidence  of  defense  character  evidence.  This  is 
consistent  with  present  military  law. 

Rule  404<a)(2)  is  taken  from  the  Federal  Rule  with  minor  changes.  The  Federal  Rule  allows  the  prosecution  to  present  evidence  of  the  character 
trait  of  peacefulness  of  the  victim  "in  a  homicide  case  to  rebut  evidence  that  the  victim  was  the  first  aggressor."  Thus,  the  Federal  Rule  allows 
prosecutorial  use  of  character  evidence  in  a  homicide  ca,se  in  which  self-defense  has  been  raised.  The  limitation  to  homicide  cases  appeared  to  be 
inappropriate  and  impracticable  in  the  military  environment.  All  tixi  often,  assaults  involving  claims  of  self-defense  take  place  in  the  densely  populated 
living  quarters  corrunon  to  military  life  Whether  aboard  ship  or  within  barracks,  it  is  considered  essential  to  allow  evidence  of  the  character  trait  of 
peacefulttess  ai  the  victim.  Otherwise,  a  substantial  risk  would  exist  of  allowing  unlawful  assaults  to  go  undeterred.  The  Federal  Rule's  use  of  the 
expression  "first  aggressor"  was  modified  to  read  "an  aggressor, "  as  substantive  military  law  recognizes  that  even  an  individual  who  is  properly 
exercising  the  right  of  self-defense  may  overstep  and  become  an  aggres,sor  The  remainder  of  Rule  404(al(2)  allows  the  defense  to  offer  evidence  of  a 
pertinent  trait  of  character  of  the  victim  of  a  crime  and  restricts  the  prosecution  to  rebuttal  of  that  trait. 

Rule  404(aK3)  allows  character  evidence  to  be  u.sed  to  impeach  or  support  the  credibility  of  a  witness  pursuant  to  Rules  607-609. 

(\s)  Other  crimes,  wrongs,  or  acts.  Rule  404(b)  is  taken  without  change  from  the  Federal  Rule,  and  is  substantially  similar  to  the  present  Manual  rule 
found  inf  I38g.  While  providing  that  evidence  of  other  crimes,  wrongs,  or  acts  is  not  admissible  to  prove  a  predisposition  to  commit  a  crime,  the  Rule 
expressly  permits  use  of  such  evidence  on  the  merits  when  relevant  to  another  specific  purpose  Rule  404(b)  provides  examples  rather  than  a  list  of 
justifications  for  admission  of  evidence  of  other  misconduct.  Other  justifications,  such  as  the  tendency  of  such  evidence  to  show  the  accused's 
consciousness  of  guilt  of  the  offense  charged,  expressly  permitted  in  Manual  I38g(4).  remain  effective  .Such  a  purpose  would,  for  example,  be  an 
acceptable  one.  Rule  404(b),  like  Manual  *  I38g.  expressly  allows  use  of  evidence  of  misconduct  nix  amounting  to  conviction  Like  the  Manual,  the 
Rule  does  not.  however,  deal  with  use  of  evidence  of  other  misconduct  for  purposes  of  impeachment  See  Rules  608: 609  Evidence  offered  under  Rule 
404(b)  is  subject  to  Rule  403. 

RuM  405.  M«thods  of  Proving  Character 

(»)  Reputation  or  opinion .  Rule  405(a)  is  taken  w  ithout  change  from  the  Federal  Rule  The  first  portion  of  the  Rule  is  identical  in  effect  w  ith  the  military 
rule  found  in  'I  1 38/ 1 1  of  (he  present  Manual  An  individual  testifying  under  the  Rule  must  have  an  adequate  relationship  w  iih  the  community.  I  see 
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Rule  405(c))  in  the  case  of  reputation,  or  with  the  given  individual  in  the  ease  of  opinion,  in  order  to  testify.  The  remainder  of  Rule  4C5(a)  expressly 
permits  inquiry  or  cross-examination  “into  relevant  specific  instances  of  conduct."  This  is  at  variance  with  present  military  practice  under  which  such  an 
inquiry  is  prohibited.  See,  e.g..  T  138/(2)  (CTiaracter  of  the  accused).  Reputation  evidence  is  exempted  from  the  hearsay  rule.  Rule  80.3(21 ) 

(b)  Specific  instances  cf  conduct.  Rule  405(b)  is  taken  without  significant  change  from  the  Federal  Rule.  Reference  to  “charge,  claim,  or  defense"  has 
been  replaced  with  “offense  or  defense"  in  order  to  adapt  the  rule  to  military  procedure  and  terminology. 

(c)  Affidavits.  Rule  405(c)  is  not  found  within  the  Federal  Rules  and  is  taken  verbatim  from  material  now  found  in  *  Idbft  of  the  present  Manual .  Use  of 
affidavits  or  other  written  statements  is  required  due  to  the  world  wide  disposition  of  the  armed  forces  which  makes  it  difficult  if  not  impossible  to  obtain 
witnesses — particulatiy  when  the  sole  testimony  of  a  witness  is  to  be  a  brief  statement  relating  to  the  character  of  the  accused.  This  is  particularly 
important  for  offenses  conrunitted  abroad  or  in  a  combat  zone,  in  which  case  the  only  wimesses  likely  to  be  necessary  from  the  United  States  are  those 
likely  to  be  character  witnesses.  The  Rule  exempts  statements  used  under  it  from  the  hearsay  rule  insofar  as  the  mere  use  of  an  affidavit  or  other  written 
statement  is  subject  to  that  rule. 

(d)  Definitions.  Rule  405(d)  is  not  found  within  the  Federal  Rules  of  Evidence  and  has  been  included  because  of  the  unique  nature  of  the  armed  forces . 
The  definition  of  “reputation”  is  taken  generally  from  present  Manual  *  1 38y(  I )  and  the  definition  of  “community"  is  an  expansion  of  that  now  found  in 
the  same  paragraph.  The  definition  of  “corrununity"  has  been  broadened  to  add  “regardless  of  size"  to  indicate  that  a  parly  may  proffer  evidence  of 
reputation  within  any  specific  military  organization,  whether  a  squad,  company,  division,  ship,  fleet,  group,  or  wind,  branch,  or  staff  corps,  for 
example.  Rule  405(d)  makes  it  clear  that  evidence  may  be  offered  of  an  individual's  reputation  in  either  the  civilian  or  military  community  or  both. 

RuM  406.  Habit;  Routine  Practice 

Rule  406  is  taken  without  change  from  the  Federal  Rule.  It  is  similar  in  effect  to  ^  1 38A  of  the  present  Manual .  It  is  the  intent  of  the  Committee  to 
iiKlude  within  Rule  406 's  use  of  the  word,  “organization",  military  organizations  regardless  of  size.  See.  e.g..  Rule  405  and  the  Analysis  to  that  Rule. 

Rule  407.  Subaequant  Remedial  Meaaurea 

Rule  407  is  taken  from  the  Federal  Rule  without  change,  and  has  no  express  equivalent  in  the  present  Manual. 

Ruia  408.  Compromlae  and  Offer  to  Compromise 

Rule  408  is  taken  from  the  Federal  Rules  without  change,  and  has  no  express  equivalent  in  the  present  Manual. 

Rule  409.  Payment  of  Medical  and  Similar  Expenaes 

Rule  409  is  taken  from  the  Federal  Rules  without  change.  It  has  no  present  military  equivalent  and  is  intended  to  be  applicable  to  courts-martial  to 
the  same  extent  that  is  applicable  to  civilian  criminal  cases.  Unlike  Rules  407  and  408  which  although  primarily  applicable  to  civil  cases  are  clearly 
applicable  to  criminal  cases,  it  is  arguable  that  Rule  409  may  not  apply  to  criminal  cases  as  it  deals  only  with  questions  of  “liability" — normally  only  a 
civil  matter.  The  Rule  has  been  included  in  the  Military  Rules  to  ensure  its  availability  should  it.  in  fact,  apply  to  criminal  cases. 

Rulo  410.  InadmiMiblllty  of  Ploas,  DIscuaslona,  and  Related  Statementa 

Rule  410  as  modified  effective  1  August  1981  is  generally  taken  from  the  Federal  Rule  as  modified  on  I  December  1980.  It  extends  to  plea 
batgainingas  well  as  to  statements  made  during  a  ptovidency  inquiry,  civilian  or  military.  Eg..  United  States  v.  Care.  I8C.M.A.  535. 40  C. MR.  247 
(1969).  Subsection  (b)  was  added  to  the  Rule  in  recognition  of  the  unique  possibility  of  administrative  disposition,  usually  separauon.  in  lieu  of  court- 
martial.  Dertominated  differently  within  the  various  armed  forces,  this  administrative  procedure  often  requires  a  confession  as  a  prerequisite.  As 
modified.  Rule  410  protects  an  individual  against  later  use  of  a  statement  submitted  in  furtherance  of  such  a  request  for  administrative  disposition.  The 
definition  of  “on  the  record”  was  required  because  no  “record”  in  the  judicial  sense  exists  insofar  as  request  for  administrative  disposition  is  concerned. 
It  is  the  belief  of  the  Committee  that  a  copy  of  the  written  statement  of  the  accused  in  such  a  case  is,  however,  the  functional  equivalent  of  such  a  record. 

Although  the  expression  “false  statement”  was  retained  in  the  Rule,  it  is  the  Committee's  intent  that  it  be  construed  to  include  all  related  or  similar 
military  offenses. 

Rul*  411.  Liability  Insuranca 

Rule  41 1  is  taken  from  the  Federal  Rule  without  change.  Although  it  would  appear  to  have  potential  impact  upon  some  criminal  cases,  e.g.,  some 
negligent  homicide  cases,  its  actual  application  to  criminal  cases  is  uncertain.  It  is  the  Committee's  intent  that  Rule  4 1 1  be  applicable  to  courts-martial 
only  to  the  extent  that  it  is  applicable  to  criminal  cases. 

Rul*  412.  NonconMnaual  Saxual  Offanaaa;  Ralavance  of  Victims  Paat  Behavior 

Rule  4 1 2  is  taken  from  the  Federal  Rule.  Although  substantially  similar  in  substantive  scope  to  Federal  Rule  of  Evidence  4 1 2,  the  application  of  the 
Rule  has  been  somewhat  broadened  and  the  procedural  aspects  of  the  Federal  Rule  have  been  modified  to  adapt  them  to  military  practice 

Rule  4 1 2  is  intended  to  shield  victims  of  sexual  assaults  from  the  often  embarassing  and  degrading  cross-examination  and  evidence  presentations 
common  to  prosecutions  cf  such  offenses.  In  so  doing,  it  recognizes  that  the  present  rule,  which  it  replaces,  often  yields  evidence  of  at  best  minimal 
probative  value  with  great  potential  for  distraction  and  itKidentally  discourages  both  the  reporting  and  prosecution  of  many  sexual  as.saults.  In  replacing 
the  unusually  extensive  mie  now  found  in  Manual  I53h(2)(b).  which  permits  evidence  of  the  victim's  "unchaste"  character  regardless  of  whether  he 
or  she  has  testified,  the  Rule  will  significantly  change  present  military  practice  and  will  restrict  defense  evidence  The  Rule  recognizes,  however,  in  Rule 
4 12(bK  I )  (he  fundamental  right  of  the  defense  under  the  Fifth  Amendment  to  the  Constitution  of  the  United  States  to  present  relevant  defense  evidence 
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by  admitting  evidence  that  is  "constitutionally  required  to  be  admitted  '  liirther.  it  is  the  Committee's  intent  that  the  Kule  not  be  interpreted  as  a  rule  ot 
absolute  privilege.  Evidence  that  is  constitutionally  required  to  be  admitted  on  behalf  of  the  defense  remains  admissible  iiotts  iihstanding  the  absence  ol 
express  authorization  in  Rule  412(ai.  it  is  unclear  vihelher  reputation  or  opinion  evidence  in  this  area  u  ill  nse  to  a  letel  of  consiitutiorial  magnitude,  and 
great  care  should  be  taken  with  respect  to  such  evidence 

Rule  41 2  applies  to  a  "nonconsensual  sexual  offense"  rather  than  only  to  "rape  or  assault  uith  intent  tti  commit  rape  "  aspresenbed  by  the  l  ederal 
Rule.  The  definition  of  “nonconsensual  sexual  offense"  is  set  forth  in  Rule4l2(el  and  includes  rape,  lorcible  sodomy,  assault  with  intern  to  commit 
rape  or  forcible  sodomy,  indecent  assault,  and  attempts  to  commit  such  offenses. "  This  modification  to  the  l-ederal  Rule  resulted  from  a  desire  to  apply 
the  social  policies  behind  the  Federal  Rule  to  the  unique  military  environment  Military'  life  requires  that  large  numbers  of  young  men  and  women  lise 
and  work  together  in  close  quarters  which  are  often  highly  isolated.  The  deterrence  of  sexual  offenses  in  such  circumstances  is  cniical  to  military 
efficiency.  There  is  thus  no  justification  for  limiting  the  scope  of  the  Rule,  intended  to  protect  human  dignity  and  lo  ultimately  encourage  ihe  reponing 
and  prosecution  of  sexual  offenses,  only  to  rape  and'or  assault  with  intent  to  commit  rape 

Rule  412(a)  generally  prohibits  reputation  or  opinion  evidence  of  an  alleged  victim  of  a  nonconsensual  sexual  offense 

Rule  412(b)(1)  recognizes  that  evidence  of  a  victim  s  past  sexual  behavior  may  be  constitutionally  required  to  be  admitted  Although  there  are  a 
number  circumstances  in  which  this  language  may  be  applicable,  see.  e.g..  -S.  SALTZBL'RG  &  K  RKDDH.N'.  FEDERAL  RL'l.E.S  OF  EV  IDENCE 
MANUAL  92-93  (2d  ed.  Supp  1979),  giving  examples  of  ptxential  constitutional  problems  offered  by  the  American  Civil  Liberties  Union  dunng  the 
House  hearings  on  Rule  41 2,  one  may  be  of  particular  interest.  If  an  individual  has  contracted  for  the  sexual  sersicesofa  prostitute  and  subsequent  to  the 
performance  of  the  act  the  prostitute  demands  increased  payment  on  pain  of  claiming  rape,  for  example,  the  past  history  of  ihal  person  will  likely  be 
constitutionally  required  to  be  admitted  in  a  subsequent  prosecution  in  which  the  defense  claims  consent  to  the  extent  that  such  history  is  relevant  and 
otherwise  admissible  to  corroborate  the  defense  position.  Absent  such  peculiar  circumstances,  however,  the  past  sexual  bchas  iorof  the  alleged  victim, 
not  within  the  scope  of  Rule  412(b)(2).  is  unlikely  to  be  admissible  regardless  of  the  past  sexual  history  The  mere  fact  that  an  individual  is  a  prostitute  is 
not  normally  admissible  under  Rule  412. 

Evidence  of  past  false  complaints  of  sexual  offenses  by  an  alleged  victim  of  a  sexual  offense  is  not  within  the  scope  of  this  rule  and  is  not 
objectionable  when  otherwise  admissible. 

Rule  412(c)  provides  the  procedural  mechanism  by  which  evidence  of  past  sexual  behavior  of  a  victim  may  be  offered  The  Rule  has  been 
substantially  modified  from  the  Federal  Rule  in  order  to  adapt  it  to  military  practice.  The  requirement  that  notice  be  given  not  later  than  fifteen  days 
before  trial  has  been  deleted  as  being  impracticable  in  view  of  the  necessity  for  speedy  disposition  of  military  cases  Foi  similar  reasons,  the  requirement 
for  a  written  motion  has  been  omitted  in  favor  of  an  offer  of  proof,  which  could,  of  course,  be  made  In  writing,  at  the  discretion  of  the  military  judge 
Reference  to  hearings  in  chambers  has  been  deleted  as  inapplicable:  a  hearing  under  Article  39(a).  which  may  be  without  spectators,  has  been 
substituted.  The  propriety  of  holding  a  hearing  without  spectators  is  dependent  upon  its  constitutionality  w  hich  is  in  turn  dependent  upon  the  facts  of  any 
specific  case. 

Although  Rule  412  is  not  per  se  applicable  to  such  pretrial  procedures  as  Article  32  and  Court  of  Inquiry  heiirings.  it  may  be  applicable  via  Rule 
303  and  Article  31(c).  See  the  Analysis  to  Rule  303. 

It  should  be  noted  as  a  matter  related  to  Rule  41 2  that  the  present  Manual's  prohibition  in  '  L^3a  of  convictions  for  sexual  offenses  that  rest  on  the 
uncorroborated  testimony  of  the  alleged  victim  has  been  deleted.  Similarly,  an  express  hearsay  exception  for  fresh  complaint  has  been  deleted  as  being 
uimecessary.  Consequently,  evidence  of  fresh  complaint  will  be  admissible  under  the  Military  Rule  only  to  the  extent  that  it  is  either  nonhearsay,  .see, 
e.g..  Rule  801(d)(1)(B),  or  fils  within  an  exception  to  the  hearsay  mle.  See.  e.g..  subdivisions  1 1 1.  (2).  (3),  (4),  and  (24)  of  Rule  803. 

Section  V.  Privileges 

Rule  501.  General  Rule 

Section  V  contains  all  of  the  privileges  applicable  to  military  criminal  law  except  for  those  privileges  which  are  found  within  Rules  301 .  Privilege 
Concerning  Compulsory  Self-Incrimination;  Rule  .302.  Privilege  Concerning  Mental  Examination  of  an  Accused;  and  Rule  303.  Degrading  Questions. 
Privilege  mles,  unlike  other  Military  Rules  of  Evidence ,  apply  in  "investigative  hearings  pursuant  to  Article  32;  prtx.'eedings  for  vacation  of  suspension 
of  sentence  under  Article  72;  proceedings  for  search  authorization;  proceedings  involving  pretrial  restraint;  and  in  other  prixreedings  authorized  under 
the  Uniform  Code  of  Military  Justice  or  this  Manual  and  not  listed  in  Rule  I  lOKai"  See  Rule  I  lOllcl;  .tee  oLvo  Rule  1 101(b). 

In  contrast  to  the  general  acceptance  of  the  proposed  Federal  Rules  of  Evidence  by  Congress,  Congress  did  not  accept  the  proposed  privilege  rules 
because  a  consensus  as  lo  the  desirability  of  a  number  of  specific  privileges  could  not  be  achieved.  See  generally.  S,  SALTZBLIRG  &  K.  REDDEN. 
FEDERAL  RULES  OF  EVIDENCE  MANUAL  200-201  (2d  ed  1977).  In  an  effort  to  expedite  the  Federal  Rules  generally.  Congress  adopted  a 
general  rule.  Rule  501.  which  basically  provides  for  the  continuation  of  common  law  in  the  privilege  area  The  Committee  deemed  the  approach  taken 
by  Congress  in  the  Federal  Rules  impracticable  within  the  armed  forces.  Unlike  the  Article  111  court  system,  which  is  conducted  almost  entirely  by 
attorneys  functioning  in  conjunction  with  permanent  courts  in  fixed  locations,  the  military  criminal  legal  system  is  characterized  by  its  dependence  upon 
large  numbers  of  laymen,  temporary  courts,  and  inherent  geographical  and  personnel  instability  due  to  the  worldwide  depltiyment  of  military 
personnel.  Consequently,  military  law  requires  far  more  stability  than  civilian  law  This  is  particularly  tme  because  of  the  significant  number  of  non¬ 
lawyers  involved  in  the  military  criminal  legal  system.  Commanders,  convening  authorities,  non-lawyer  investigating  officers,  summary  court-martial 
officers,  or  law  enforcement  personnel  need  specific  guidance  as  to  what  material  is  pnvileged  and  what  is  not 

Section  V  combines  the  flexible  approach  taken  by  Congress  with  respect  to  privileges  with  that  provided  in  the  present  Manual  Rules  502-509  set 
forth  specific  rules  of  privilege  to  provide  the  certainty  and  stability  necessary  for  military  justice.  Rule  501.  on  the  other  hand ,  adopts  those  privileges 
recognized  in  common  lav' pursuant  to  Federal  Rule  of  Evidence  .501  with  some  limitations  Specific  pnvileges  are  generally  taken  from  those  proposed 
Federal  Rules  of  Evidence  which  although  not  adopted  by  Congress  were  non-controversial .  or  from  the  present  Manual 
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Rule  501  is  the  basic  rule  of  privilege.  In  addition  to  recognizing  privileges  a-quired  by  or  provided  for  in  the  Constitution,  an  applicable  Act  of 
Congress,  the  Military  Rules  of  Evidence,  and  the  Manual  forCourt.s-Manial.  Rule  501(a)  also  recognizes  privileges  "generally  recognized  in  the  trial 
of  criminal  cases  in  the  United  States  district  courts  pursuant  to  Rule  .501  of  the  Eederal  Rules  of  Evidence  insofar  as  the  application  of  such  principles  in 
trials  by  court-martial  is  practicable  and  mx  contrary  to  or  inconsistent  with  the  UniformCodeof  Military  Justice,  these  mies.  or  this  Manual.”  The  latter 
language  is  taken  from  present  Manual  ^  137  .  As  a  result  of  Rule  501(a)(4).  the  common  law  of  privileges  as  recognized  in  the  Article  III  courts  will  be 
applicable  to  the  armed  forces  except  as  otherwise  provided  by  the  limitation  indicated  above.  Rule  501(d)  prevents  the  application  of  a  doctor-patient 
privilege.  Such  a  privilege  was  considered  to  be  totally  incompatible  w  ith  the  clear  interest  of  the  armed  forces  in  ensuring  the  health  and  fitness  for  duty 
of  personnel.  See  present  Manual  *  151c.  The  privilege  expressed  in  Rule  .302  and  its  conforming  .Manual  change  in  121 .  is  not  a  doctor-patient 
privilege  and  is  not  affected  by  Rule  501(d), 

It  should  be  noted  that  the  law  of  the  forum  determines  the  application  of  privilege .  Consequently,  even  if  a  service  member  should  consult  with  a 
doctor  in  a  jurisdiction  with  a  doctor-patient  privilege  for  example,  such  a  privilege  is  inapplicable  should  the  dixrtor  be  called  as  a  witness  before  the 
court-martial. 

Subdivision  (b)  is  a  non-exhaustive  list  of  actions  which  constitute  an  invocation  of  a  privilege.  The  subdivision  is  derived  from  Federal  Rule  of 
Evidence  501  as  originally  proposed  by  the  Supreme  Court,  and  the  four  specific  actions  listed  are  also  found  in  the  Uniform  Rules  of  Evidence  The  list 
is  intentionally  non-exclusive  as  a  privilege  might  be  claimed  in  a  fashion  distinct  from  those  listed. 

Subdivision  (c)  is  derived  from  Federal  Rule  of  Evidence  50 1  and  makes  it  clear  that  an  appropriate  representative  of  a  political  jurisdiction  or  other 
organizational  entity  may  claim  an  applicable  privilege  The  definition  is  intentionally  non-exhaustive. 

Rule  502.  Lawyer-Client  Privilege 

(a)  General  rule  cf  privilege .  Rule  502(a)  continues  the  substance  of  the  attorney-client  privilege  now  found  in  r  15  lb(2)  of  the  present  Manual.  The 
Rule  does,  however,  provide  additional  detail.  Subdivision  (a)  is  taken  verbatim  from  subdivision  (a)of  Federal  Rule  of  Evidence  503  as  proposed  by  the 
Supreme  Court.  The  privilege  is  only  applicable  when  there  are  "confidential  communications  made  for  the  purpose  of  facilitating  the  rendition  of 
professional  legal  services  to  the  client."  A  mete  discussion  with  an  attorney  does  not  invoke  the  privilege  when  the  discussion  is  not  made  for  the 
purpose  of  obtaining  professional  legal  services. 

(b)  Definitions— 

( 1 )  Client.  Rule  502(b)(  1 )  defines  a  "client"  as  an  individual  or  entity  who  receives  professional  legal  services  from  a  lawyer  or  consults  a  lawyer 
with  a  view  to  obtaining  such  services.  The  definition  is  taken  from  proposed  Federal  Rule  503(a)(  I)  as  151b(2)  of  the  present  Manual  lacks  any 
general  definition  of  a  client. 

(2)  Lawyer.  Rule  502(b)(2)  defines  a  "lawyer."  The  first  portion  of  the  paragraph  is  taken  from  proposed  Federal  Rule  of  Evidence  503(a)(2)  and 
explicitly  includes  any  person  "reasonably  believed  by  the  client  to  be  authorized"  to  practice  law.  The  second  clause  is  taken  from  present  Manual 
H  l51b(2)andrecognizes  that  a  "lawyer"  includes  "a  member  of  the  armed  forces  detailed,  assigned,  or  otherwise  provided  to  represent  a  person  in  a 
court-martial  case  or  in  any  military  investigation  or  proceeding”  regardless  of  whether  that  person  is  in  fact  a  lawyer.  See  Article  27  Thus  an  accused  is 
fully  protected  by  the  privilege  even  if  defense  counsel  is  not  an  attorney. 

The  second  sentence  of  the  subdivision  recognizes  the  fact,  particularly  true  during  times  of  mobilization,  that  attorneys  may  serve  in  the  armed 
forces  in  a  nonlegal  capacity.  In  such  a  case,  the  individual  involved  is  not  treated  as  an  attorney  under  the  Rule  unless  the  individual  fits  within  one  of  the 
three  specific  categories  recognized  by  the  subdivision.  Subdivision  (b)(2)(b)  recognizes  that  a  servicemember  who  knows  that  an  individual  is  a  lawyer 
in  civilian  life  may  not  know  that  the  lawyer  is  not  functioning  as  such  in  the  armed  forces  and  may  seek  professional  legal  assistance .  In  such  a  ca.se  the 
privilege  will  be  applicable  so  long  as  the  individual  was  "reasonably  believed  by  the  client  to  be  authorized  to  render  professional  legal  services  to 
members  of  the  armed  forces." 

O)  Representative  (f  a  lawyer.  Rule  502(b)(3)  is  taken  from  proposed  Federal  Rule  of  Evidence  503(a)(3l  but  has  been  modified  to  recognize  that 
personnel  ate  “assigned"  within  the  armed  forces  as  well  as  employed.  Depending  upon  the  particular  situation,  a  paraprofcssional  or  secretary  may  be 
a  “representative  of  a  lawyer."  See  *i  151M2)  of  the  present  Manual 

(4)  Confidential  communication.  Rule  502(b)(4)  defines  a  "confidential"  communication  in  terms  of  the  intention  of  the  party  making  the 
communication.  The  Rule  is  similar  to  the  substance  of  present  Manual  ^  15 1 W2)  which  omitscertain  communications  from  privileged  status.  The  new 
Rule  is  somewhat  broader  than  the  present  Manual's  provision  in  that  it  protects  information  which  is  obtained  by  a  third  party  through  accident  or  design 
when  the  person  claiming  the  privilege  was  not  aware  that  a  third  party  had  access  to  the  communication  Compare  Rule  15  la  of  the  present  Manual. 
The  broader  rale  has  been  adopted  for  the  reasons  set  forth  in  the  Advisory  Committee's  mxes  on  proposed  Federal  Rule  504(a)(4).  The  provision 
permitting  disclosure  to  persons  in  furtherance  of  legal  services  or  reasonably  necessary  for  the  transmission  of  the  communication  is  similar  to  the 
provision  in  the  current  Manual  for  communications  through  agents 

Although  *  1 5  U"  of  die  present  Manual  precludes  a  claim  of  the  privilege  when  there  is  transmission  through  wire  or  radio  communications,  the 
new  Rules  protect  statements  made  via  telephone,  or,  ""if  use  of  such  means  of  communication  is  necessary  and  in  furtherance  of  the  communication,  " 
by  other  “electronic  means  of  communication."  Rule  51  Kb). 

(c)  Who  may  claim  the  privilege.  Rule  502(c)  is  taken  from  proposed  Federal  Rule  .503(b)  and  expresses  who  may  claim  the  lawyer-client  privilege. 
The  Rule  is  similar  to  but  slightly  broader  than  151M2I  of  the  present  Manual.  The  last  sentence  of  the  subdivision  states  that  "the  authority  of  the 
lawyer  to  claim  the  privilege  is  presumed  in  the  absence  of  evidence  to  the  contrary.  " 

The  lawyer  may  claim  the  privilege  on  behalf  of  the  client  unless  authority  to  do  so  has  been  withheld  from  the  lawyer  or  evidence  otherwise  exists 
to  show  that  the  lawyer  lacks  the  authority  to  claim  the  privilege. 
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(d)  Exceptions.  Rule  502(d)  seis  forth  the  ci^cunl^tance^  in  which  the  lawycr-chcnt  pii\ tlotc  wiU  ni>i  .ippW  ru»iw  ahsiandinc  the  j!encral  application  ot 
the  privilege 

Subdivision  {d)l  1 )  excludes  statements  conlcniplalmg  (he  future  ctniinussion  ot  cnine  or  Iraud  and  comhmc''  the  suhstance  ol  present  Manual 
^  15lh(2)  with  proposed  Federal  Rule  of  Fa  Idence  50  t(di  I  'ndertheexceplH>na  law\er  nia\  discl(»se  mtomiaiion  given  b>  a  client  when  it  was  part  ot  a 
“communication  [which]  clearly  contemplated  the  future  conimisMon  i>f  a  cnine  or  fraud.  ’  and  a  lawyer  may  aKo  discNwe  infornialmn  when  it  can  be 
objectively  said  that  the  law  ver  s  ser\  ices  '  wea'  sought  or  obtained  tociiminit  or  plan  ioc».»nimit  what  the  chcni  knew  or  reasonably  should  have  known 
to  be  a  crime  or  fraud  '  The  latter  portum  of  the  exception  is  likely  it>  he  applicable  t>nly  alter  the  commission  (*t  the  ollenst*  while  the  former  is 
applicable  when  the  communication  is  made 

Subdivisions  id  )l  2)  through  (d)(5i  provide  exceptions  with  respect  to  claims  through  the  same  deceased  client,  breach  ol  duty  by  lawyer  of  client, 
documents  attested  by  law  yers,  and  ^uminumcatioas  to  an  attorney  \n  a  matter  of  common  interest  among  joint  clients  I  here  are  no  parallel  provisums 
in  the  present  Manual  for  these  rules  which  aa*  taken  from  proposed  Federal  Rule505(di.  The  provisions  arc  included  m  the  event  that  the  circumstances 
described  therein  arise  in  the  tniliiary  practice 

Rule  503.  Communications  to  Clergy 

(a)  General  rule  of  prn  ilet^e.  Rule  50.^ia)  stales  the  basic  rule  of  privilege  for  communicaiions  to  clergy  and  is  taken  from  propt)sed  Federal  Rule  of 
Evidence  506(b)  and  present  Manual  paragraph  151b(2).  Like  the  present  Manual,  the  Rule  pnrtects  et*mmunicati»>ns  to  a  clergyman’s  assistant  in 
specihe  recognition  of  the  natureof  the  military  chaplaincy,  and  deals  only  with  communications  "madeeitherasa  tonnal  aci  »>!  religutn  or  as  a  matter  of 
conscience," 

(b)  Definitums. 

( I  iC/ergvmun.  Rule  503(b)(  1 )  is  taken  from  proposed  Federal  Rule  of  Evidence  506(aH  I » but  has  been  mmiihcd  to  include  specific  reference  to  a 
chaplain.  The  Rule  docs  not  define  "a  religious  organization"  and  leaves  resolution  of  that  qucsii(»n  n»  prcs  edeni  and  the  circumstances  of  the  case 
"Clergyman"  includes  individuals  of  either  sex- 

(2)  Confidential.  Rule  503(b)(2)  is  taken  generally  from  proposed  Federal  Rule  of  lAidencc  .'^()MiM2*  but  has  been  expanded  ti*  include 
communications  to  a  clergymans  assistant  and  to  explicitly  protect  disclosure  of  a  privileged  communicaiu*n  w  hen  “disclosure  »s  m  tunherance  ot  the 
purpose  of  the  communication  or  to  those  reasonably  necessary  for  the  transmission  ol  the  e»>mnuinicatii>n  ‘  The  Rule  is  thus  consistent  with  the 
definition  of  "conridentiaJ"  used  m  the  lawyer-client  privilege.  Rule  502(bK4).  and  rceogni/es  ihai  military  life  otten  requires  transmission  of 
communications  through  third  parties.  The  proposed  Federal  Rule  s  limitation  of  the  privilege  to  communications  made  privately  “  was  deleted  in  lavor 
of  the  language  used  in  the  actual  Military  Rule  for  the  reasons  indicated.  The  Rule  is  somewhat  more  pn>feeiive  than  the  present  Manual  because  of  its 
application  to  statements  which  although  intended  to  be  confidential  are  overheard  by  others.  See  Rules  'vo2ibM4i  and  .^loiai  and  the  Analysis  thereto 

(c)  Who  may  e/aim  the  privilege.  Rule  503(c)  is  derived  from  proposed  Fcdcra)  Rule  of  Evidence  5()6<ci  and  includes  the  substance  of  present  Manual 

paragraph  I5l/)(2l  which  provides  that  the  privilege  may  be  claimed  by  the  "penitent-"  'Phe  Rule  supplies  addiiional  guidance  as  to  who  may  actually 
claim  the  privilege  and  is  consistent  with  the  other  Military  Rules  of  Evidence  relating  to  pnvilcgcs  See  Rules  5i)2(c).  5()5(ci.  506ici. 

Rule  504.  Husband-Wife  Privilege 

iii)  Spousal  incapacity  Rule  504(a)  is  taken  generally  from  TrammW  v.  United  States.  445  T  S  40  i  WHO)  and  significantly  changes  military  law  in 
this  area.  Under  present  law.  see  present  Manual  paragraph  I48e.  each  spouH'  has  a  pnvilege  to  prevent  the  use  of  the  other  spivuse  as  an  adverse 
witness.  Under  the  new  rule,  the  nitnes.s'  spouse  is  the  holder  of  the  privilege  and  may  chvmse  to  lesiify  <»r  not  to  testify  as  the  w  iiness'  spouse  sees 
fit.  But  see  Rule  504(c)  (exceptions  to  (he  privilege).  Implicit  in  the  rule  is  the  presumption  that  when  a  sp»>use  ch«»oses  to  testify  against  the  other 
spouse  the  marriage  no  longer  needs  the  protection  of  the  privilege  Rule  .^04iai  must  be  distinguished  from  Rule  5t)4(b).  Confidential 
communication  made  during  marriage,  which  deals  with  communicaiiims  rather  than  the  ability  to  le^iify  generally  at  trial 

Although  the  witness  spouse  ordinarily  has  a  privilege  to  refuse  to  tcsiifs  against  the  accused  sp^^usc .  under  cenam  circumsianccs  no  prr  dcgc  may 
exist,  and  the  spouse  may  be  compelled  to  testify.  See  Rule  504(c) 

(b)  Confidential  communication  made  during  marriage.  Rule  504(bi  deals  with  communicatK'ns  made  dunng  a  mamage  and  is  distinct  . 
spouse's  privilege  to  refuse  to  testify  pursuant  to  Rule  504(a).  See  present  Manual  paragraph  15lbi2i 

( 1 )  General  rule  of  privilege.  Rule  504(b)( ) )  sel.s  forth  the  general  mie  <»f  pnvilege  for  confidential  spousal  communications  and  provides  that  a 
spouse  may  prevent  disclosure  of  any  confidential  spousal  commumcation  made  dunng  mamage  even  though  the  parlies  are  no  longer  manied  at  the 
time  that  disclosure  is  desired  The  accused  may  always  require  that  the  confidential  sp«tusal  communication  be  disclosed  Rule  504(h)(3). 

No  privilege  exists  under  subdivision  (h)  if  the  communication  was  made  when  the  sp«>uses  were  legally  separated 

(2)  Definition.  Rule  5f>4(bH2)  defines  "confidential"  in  a  fashion  simiUu  to  the  defimtuvn  utih/cd  in  Rules  5t)2»b)i4)  and  503(bM2)  The  word 
"privately"  has  been  added  to  emphasize  that  the  presence  of  third  parties  is  n<K  consistent  w  iih  the  spousal  privilege,  and  the  reference  to  third  parties 
found  in  Rules  502  and  503  has  been  omitted  for  the  same  reason.  Rule  504(bH2)  extends  the  definition  ol  "confidcniiai  "  ti>  statements  disclosed  to 
third  parties  who  are  "reasonably  necessary  for  transmission  of  the  communication."  This  recognizes  that  circumstance''  may  arise,  especially  in 
military  life,  where  spouses  may  be  separated  by  great  distances  or  by  operational  activities,  in  w  hich  transmission  ol  a  communication  via  third  parties 
may  be  rea.sonably  necessary. 

(3)  Who  mav  claim  the  privilege.  Rule  .504(b)(3)  is  consistent  with  present  Manual  paragraph  15 1/H2)  and  gives  the  pnvilege  to  the  spouse  who 
made  the  communication.  The  accused  may.  however,  disclose  the  communication  even  though  the  communication  was  made  to  ihc  accused 

(c)  E.xceptions 
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( 1 )  Spouse  incapacity  only.  Rule  5()4{c)(  1 )  provides  exceptions  to  the  spousal  incapucily  rule  t)t'  Rule  5()4(a).  'fhc  ailc  is  taken  trom  present 
Manual  paragraph  148t'  and  declares  that  a  spouse  may  not  refuse  to  testify  against  the  either  spouse  hen  the  mamage  has  been  terminated  by  divorce  or 
annulment.  Annulment  has  been  added  to  the  present  military  rule  as  being  consistent  with  its  purpose.  Separation  of  spouses  \  la  legal  separation  or 
otherwise  does  not  affect  the  privilege  of  a  spouse  to  refuse  to  testify  against  the  other  spou.se.  For  other  circumstances  in  which  a  sp(.)use  may  be 
compelled  to  testify  against  the  t>ther  spouse,  see  Rule  5()4(c)(2). 

Confidential  communications  are  not  affected  by  the  termination  of  a  marriage. 

(2)  Spousal  incapacity  and  conjidential  communications.  Rule  5()4(cM 2)  prohibits  application  of  the  spt)usal  privilege,  whether  in  the  form  of 
spousal  incapacity  or  in  the  form  of  a  confidential  communication,  when  the  circumstances  specified  in  paragraph  ( 2 )  are  applicable .  Subparagraphs  ( A ) 
and  (C)  deal  with  anti-marital  acts.  e..v-.  acts  which  are  against  the  spouse  and  thus  the  marriage.  The  Rule  expressly  provides  that  when  such  an  act  is 
involved  a  spouse  may  not  refuse  to  testify  This  provision  is  taken  from  proposed  Federal  Rule  505(c)(  1 )  and  reflects  in  part  the  Supreme  Court's 
decision  in  Wyatt  v.  United  States.  362  U  S.  525  ( 1960).  See  also  Trammel  v.  United  States.  445  U  S.  40  at  n. 7  ( 1980)  The  Rule  thus  recognizes 
society’s  overriding  interest  in  prosecution  of  anti-marital  offen.ses  and  the  probability  that  a  spouse  may  exercise  sufficient  control,  psychological  or 
otherwise,  to  be  able  to  prevent  the  t)ther  spouse  from  testifying  voluntarily.  The  Rule  is  similar  to  present  Manual  paragraph  I48f’  but  has  deleted  the 
Manual's  limitation  of  the  exceptions  to  the  privilege  to  maners  cKcurring  after  marriage  orotherw  ija;  unknow  n  to  the  spouse  as  being  inconsistent  with 
the  intent  of  the  exceptions. 

Rule  504(c)(2)(B)  is  derived  from  paragraphs  148<»  and  1516(2)  of  the  present  Manual.  The  provision  prevents  application  of  the  piivilege  as  to 
privileged  communications  if  the  marriage  was  a  sham  at  the  time  of  the  communication,  and  prohibits  application  of  the  spousal  incapacity  privilege  if 
the  marriage  was  begun  as  a  sham  and  is  a  sham  at  the  time  the  testimony  of  the  w  itness  is  to  be  offered .  Consequently,  the  Rule  recognizes  for  purposes 
of  subdivision  (a)  that  a  marriage  that  began  as  a  sham  may  have  ripened  into  a  valid  marriage  at  a  later  time.  The  intent  of  the  provision  is  to  prevent 
individuals  from  marrying  witnesses  in  order  to  effectively  silence  them. 

Rule  505.  Classified  Information 

Rule  505  is  based  upon  H.R.  4745.  96th  Cong.,  1st  Sess.  ( 1979).  which  was  proposed  by  the  Executive  Branch  as  a  response  to  what  is  known  as 
the  “graymail”  problem  in  which  the  defendant  in  a  criminal  case  seeks  disclosure  of  sensitive  national  security  information,  the  release  of  which  may 
force  the  government  to  discontinue  the  prosecution.  The  Rule  is  also  based  upon  the  Supreme  Ctiurt'sdiscussitm  of  executive  privilege  in  United  Stales 
V.  Reynolds,  345  U.S.  I  ( 1953)  and  United  States  v.  Nixon,  418  U.S.  683  ( 1974).  The  Rule  attempts  to  balance  the  interests  of  an  accused  who  desires 
classihed  information  for  his  or  her  defense  and  the  interests  of  the  govemmem  in  protecting  that  information. 

(a)  Genera/  rulecfprivilefie.  Rule  505(a)  is  derived  from  United  States  v.  Reynolds.  M5  U.S.  1  ( 1953)  and  present  Manual  paragraph  151 .  Classified 
information  is  only  privileged  when  its  “disclosure  would  be  detnmenial  to  the  national  security  ' 

(b)  Definitions. 

(^Classified  information.  Rule  505(b)(  I )  is  derived  from  section  2  of  HR.  4745.  The  definition  of  “classified  information”  is  a  limited  one  and 
includes  only  that  information  protected  “pursuant  to  an  executive  order,  statute,  or  regulation.  "  and  that  material  which  constitutes  restricted  data 
pursuant  to  42  U.S.C.  2014(y)  (1976). 

(2)  National  security.  Rule  505(b)(2)  is  derived  from  section  2  of  H.R.  4745. 

(c)  Who  may  claim  the  privilege.  Rule  505(c)  is  derived  from  present  paragraph  151  of  the  Manual  and  i.s  consistent  w  ith  similar  provisions  in  the  other 
privilege  rules.  See,  eg.,  Rule  501(c).  The  privilege  may  be  claimed  o/i/v  “by  the  head  of  the  executive  or  military  department  or  government  agency 
concerned”  and  then  only  upon  “a  finding  that  the  information  is  properly  classified  and  that  disclosure  would  be  detrimental  to  the  national  secunty  ,” 
Although  the  authority  of  a  witness  or  trial  counsel  to  claim  the  privilege  is  presumed  in  the  absense  of  evidence  to  the  contrary,  neither  a  wimess  nor  a 
trial  coun.sei  may  claim  the  privilege  without  prior  direction  to  do  so  by  the  appropriate  department  or  agency  head.  Consequently,  expedited 
coordination  with  senior  headquarters  is  advised  in  any  situation  in  which  Rule  505  appears  to  be  applicable 

(6)  Action  prior  to  referral  (f  charges .  Rule  505(d)  is  taken  from  section  4(b)(  I )  of  H  R  .  4745.  The  provision  has  been  modified  to  reflect  the  fact  that 
pretrial  discovery  in  the  armed  forces,  prior  to  referral.  Is  tifficially  conducted  through  the  convening  authority.  The  convening  authority  should  disclose 
the  maximum  amount  of  requested  information  as  appears  reasonable  under  the  circumstances. 

(e)  Pretrial  session.  Rule  505(c)  is  derived  from  section  3  of  H.R.  4745. 

(0  Action  after  referral  of  charges.  Rule  505(f)  provides  the  basic  procedure  under  which  the  government  should  respond  to  a  determination  by  the 
military  judge  that  classified  information  “apparently  contains  evidence  that  is  relevant  and  material  to  an  element  of  the  offense  or  a  legally  cognizable 
defense  and  is  otherwise  admissible  in  evidence  ’  See  generally  the  Analysis  to  Rule  507(d). 

It  should  be  noted  that  the  government  may  submit  inlormation  to  the  military  judge  for  in  camera  inspection  pursuant  to  subdivision  (i).  If  the 
defense  requests  classified  information  that  it  alleges  is  "relevant  and  matcnal.  and  the  government  refuses  to  disclose  the  information  to  the 
military  judge  for  inspection,  the  military  judge  may  presume  that  the  informatum  is  in  fact  “relevant  and  material. 

[g)  Disclo.sure  (f  clas.sified  information  to  the  accused.  F^agraphs(  I  )and  (2)of  Rulc.505(g)arc  derived  from  section  4  of  H.R.  4745.  l^agraph(3)  is 
taken  from  section  10  of  H  R  4745  hut  ha.s  been  modified  in  view  of  the  different  application  of  the  Jencks  Act.  18  U  S.C.  §  3500  (1976)  in  the  armed 
forces.  F^graph  (4)  is  taken  from  sections  4(b)(2)  and  10  of  HR.  4745.  The  reference  m  H  R  .  4745  to  a  recess  has  been  deleted  as  being  unnecessary 
in  view  (>f  the  military  judge’s  inherent  authonty  to  call  a  recess. 

(h)  Notice  rf  the  accused's  intention  to  disclose  classified  information.  Rule  505(h)  isdcnvedfrom  section  5  of  HR.  4745  The  intent  of  the  provision 
i.s  to  prevent  disclosure  of  classihed  information  by  the  defense  until  the  government  has  had  an  opportunity  to  determine  what  pi>Mtion  to  lake 
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concerning  the  possible  disclosure  of  that  information.  Pursuant  to  Rule  StiSlhiisi.  failure  tocoinpli  w  ith  subdivision  ihi  niav  rcsuli  in  a  prohrbilion  on 
the  use  of  the  information  involved. 

(i) //i  camera  proceedings  for  cases  involving  classified  information  Rule  505(i)  is  derived  gencralK  from  scclion  .“s  otH  R  474.“'  The  "m  camera  " 
procedure  utilized  in  subdivision  (i)  is  generally  new  to  military  law.  Neither  the  accused  nor  defense  counsel  may  be  excluded  from  the  in  camera 
proceeding  However,  nothing  within  the  Rule  requires  that  the  defense  be  provided  with  a  copy  of  the  classified  material  in  question  when  the 
government  submits  such  information  to  the  military  judge  pursuant  toRuleSOStiit.^l  in  an  effort  to  obtain  an  in  camera  proceeding  under  this  Rule.  It 
such  infomiation  has  not  been  disclosed  previously,  the  government  may  describe  the  infomialion  by  generic  category  ,  rather  than  hy  identifying  the 
information.  Such  description  is  subject  to  approval  by  the  military  judge,  and  if  not  sufliciently  specilic  to  enable  the  defense  to  proceed  during  the  in 
camera  session,  the  military  judge  may  order  the  government  to  release  the  infomiation  for  use  during  the  priveeding  or  face  the  sanctions  under 
subdivision  (iX4itEi. 

(j)  Introduction  of  classified  information.  Rule  505(j)  is  derived  from  scclion  X  ol  HR  474.S  and  United  .Slates  i  (Inmden.  2  M  J.  1 16  iC.M  A. 
1977). 

Ik)  Security  procedures  to  safeguard  against  compromi.se  cf  classified  information  disclosed  to  courts-martial .  Rule  505i  k)  is  derived  from  section 
9  of  H  R.  4745. 

Rule  506.  Government  Information  Other  Than  Classified  Information 

(a)  General  rule  cf  privilege.  Rule  506(a)  states  the  general  mle  ol  privilege  for  nonclassilied  government  infomiation  The  Rule  recogni/es  that  in 
certain  extraordinary  cases  the  government  should  be  able  to  prohibit  release  of  government  information  w  hich  is  detrimental  to  the  public  interest .  The 
Rule  is  modeled  on  Rule  505  but  is  more  limited  in  its  scope  in  view  of  the  greater  limitations  applicable  to  nonclassified  information.  Compare  United 
Stales  v.  Sisson.  418  U.S.  68.T  1 1974)  with  United  Slates  i  Reynolds.  545  L'.S.  I  I  I95.T).  Rule  506  addresses  those  similar  matters  Ibund  in  present 
Manual  paragraphs  ISlbtll  and  ISlht.M  L'nder  Rule  506ta)  information  is  privileged  only  if  its  disclosure  would  be  "detrimental  to  the  public 
interest."  It  is  important  to  note  that  pursuant  to  Rule  506icl  the  privilege  may  be  claimed  only  "by  the  head  of  the  executive  or  military  department  or 
government  agency  concerned"  unless  mvestieations  of  the  Inspectors  General  arc  concerned 

Under  Rule  506(a)  there  is  no  privilege  If  disclosure  of  the  information  concerned  is  required  by  an  Act  of  Congress  such  as  the  TTecdom  of 
Information  Act.  5  U..S.C  §  552  1 1976).  Disclosure  of  information  will  thus  be  broader  under  the  Rule  than  under  the  present  Manual.  See  United 
States  V.  Nixon.  418  U.S  68?  11974). 

(b)  Scope.  Rule  506(b)  detincs  "Government  information"  in  a  nonexclusive  fashion,  and  expressly  states  that  classilied  information  and  infomiation 
relating  to  the  identity  of  informants  are  -olely  w  ithin  the  scope  of  other  Rules. 

tc)  Who  may  claim  the  privilege  Rule  .506lc)  distinguishes  between  government  information  in  general  and  investigations  of  the  Inspectors  General. 
While  the  privilege  for  the  latter  may  be  claimed  "by  the  authority  ordering  the  investigation  or  any  supenor  authority."  the  privilege  for  other 
government  information  may  be  claimed  only  "by  the  head  of  the  executive  or  military  department  or  government  agency  concerned  "  .See  generally 
the  Analysis  to  Rule  505(c). 

td)  Action  prior  to  referral  of  charges  Rule  506(d)  specifics  action  to  be  taken  prior  to  referral  of  charges  in  the  event  of  a  claim  of  pri  vilege  under  the 
Rule.  See  generally  Rule  5()5(d)  and  its  Analysis.  Note  that  disclosures  can  be  withheld  only  if  action  under  paragraphs  ( 1  )-(4)  of  subdivision  id) 
cannot  be  made  "without  causing  identifiable  damage  to  the  public  interest."  (Emphasis  added). 

(e)  Action  after  referral  ctf  charges.  See  generally  Rule  505(f)  and  its  Analysis.  Note  that  unlike  Rule  505(0.  however.  Rule  5()6(e)  does  not  require  a 
finding  that  failure  todisclose  the  information  in  question  "would  materially  prejudice  a  substantial  right  of  the  accused."  Dismissal  is  required  when  the 
relevant  information  is  not  disclosed  in  a  "reasonable  period  of  time." 

(f)  Pretrial  session.  Rule  506(0  is  taken  from  Rule  505(e).  It  is  the  intent  of  the  Committee  that  if  classified  information  arises  during  a  pmceeding 
under  Rule  506,  the  procedures  of  Rule  505  will  be  used. 

(g)  Disclosure  of  government  information  to  the  accused.  Rule  506(g)  is  taken  from  Rule  505(g)  but  deletes  re’ferences  to  classilied  infomiation  and 
clearances  due  to  tlieir  inapplicability. 

(h)  Prohibition  against  disilosure .  Rule  506(hl  is  derived  from  Rule  505(h)(4).  The  remainder  of  Rule  505(h)(4l  and  Rule  5()5(  hi  generally  has  been 
omitted  as  being  unnecessary  No  sanction  for  violation  of  the  requirement  has  been  included 

it)  In  camera  proceedings.  Rule  506(i)  is  taken  generally  from  Rule  .505(it.  but  the  standard  involved  reflects  present  Manual  paragraph  151  and  the 
.Supreme  Court  s  decision  in  United  Stales  v.  Ni.xon.  418  ll.S.  68?  (1974).  In  line  with  Nixon,  the  burden  is  on  the  party  LTaiming  the  pnvilcge  to 
demonstrate  why  the  information  involved  should  not  be  disclosed.  Relerences  to  classified  material  have  been  deleteii  as  being  inapplicable 

(J)  Introduction  cf  government  information  .subject  to  a  claim  if  privilege.  Rule  .“'Ofitji  is  denved  from  Rule  5!I5|||  w  ith  appropriate  mixlitications 
being  made  to  reflect  the  nonclassified  nature  of  the  information  involved. 

fk)  Proiedures  to  safeguard  ugui>i.vt  compromise  if  government  information  disclosed  to  t  oitrts-niiiriial .  Rule  5()(>(k  t  is  tierived  tfom  Rule  5()5(kl. 
Such  pnxredures  should  reflect  the  fact  that  material  privileged  under  Rule  506  is  not  sTa.ssilied 

Rul«  507.  Idvntlty  of  Informant 

ta)  Rule  cf  privilege.  Rule  507(a)  sets  forth  the  basic  rule  of  pnvilcge  for  infomiants  and  contains  the  substance  ol  present  Manual  paragraph  151bi  1 1 
The  new  Rule,  however,  provides  greater  detail  as  to  the  application  of  the  pnvilcge  than  docs  the  present  Manual 
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The  privilege  is  that  of  the  United  States  or  political  subdivision  thereof  and  applies  only  to  inli>mia{u>n  relesant  u»  the  idcniii\  ot  an  intomiani  An 
“informant"  is  simply  an  individual  who  has  supplied  “information  resulting  in  an  investigation  of  a  possible  violatum  ot  law  '  to  a  proper  jx;rv)n  and 
thus  includes  good  citizen  reports  to  command  or  police  as  well  as  (he  traditional  "contidcntial  intiimiants"  who  nia>  be  eonsisieni  M)Uftes  ot 
information. 

(b)  Who  may  claim  the  privilege.  Rule  507(b)  provides  for  claiming  the  privilege  and  distinguishes  between  representatives  ot  the  United  States  and 
representatives  of  a  state  or  subdivision  thereof.  Although  an  appn>pnate  representative  of  the  United  States  niav  always  elaini  (he  privilege  when 
applicable,  a  representative  of  a  state  or  subdivision  may  dc  so  only  if  the  information  in  question  was  supplied  u>  an  oftieer  ot  the  state  or  subdivision 
The  Rule  is  taken  fiom  proposed  Federal  Rule  of  Evidence  5 10(b),  with  appropnate  modilieations.  and  is  similar  in  substance  to  paragraph  1 5 1 M  1 1  ot 
the  present  Manual  which  permits  “appropriate  governmental  authorities"  to  claim  the  privilege 

The  Rule  does  not  specify  who  an  “appropriate  representative"  is.  Normally,  the  trial  counsel  is  an  appropnate  representative  ot  the  I  nited  States 
The  Rule  leaves  the  question  open,  however,  for  case  by  case  resolution  Regulations  could  be  promulgated  which  could  speedy  who  ci>uld  be  an 
appropriate  representative. 

(c)  Exceptions.  Rule  507(c)  sets  forth  the  circumstances  in  which  the  privilege  is  inapplicable 

(1)  Voluntary  disclosures:  informant  as  witness.  Rule  507fc)|J>  makes  it  clear  that  ihepnvilcge  is  inapplicable  d  circumstances  have  nullitied  its 
justification  for  existence.  Thus,  there  is  no  reason  for  the  privilege,  and  the  pnvilege  is  consequently  inapplicable,  d  the  individual  who  wt»uld  have 
cause  to  resent  the  informant  has  been  made  aware  of  the  informant’s  identity  by  a  holder  ot  the  privilege  or  by  the  mU>imant's  own  action  or  when  the 
witness  testifies  for  the  prosecution  thus  allowing  that  person  to  ascertain  the  informant  s  identity  This  is  m  accord  wnh  the  intent  ti!  the  privilege  which 
is  to  protect  informants  from  reprisals.  The  Rule  is  taken  from  paragraph  l5l/)(  I )  of  the  present  Manual 

(2)  Testimony  on  the  issue  cf  guilt  or  innocence.  Rule  507(c)(2)  is  taken  from  present  Manual  paragraph  1 5 1  hi !  i  and  recogni/es  that  in  certain 
circumstances  the  accused  may  have  a  due  process  nght  under  the  Fifth  Amendment,  as  well  as  a  sinnlar  right  under  the  I  ndomi  (  .Kie  ot  Military 
Justice,  to  call  the  informant  as  a  witness.  The  subdivision  intentionally  does  not  specify  what  circumstances  wiudd  require  calling  the  inti)rmani  and 
leaves  resolution  of  the  issue  to  each  individual  case. 

(3)  Legality  cf  obtaining  evidence.  Rule  507(c)(3)  is  new'.  The  Rule  recognizes  that  circumstances  may  exist  in  which  the  Constitution  may 
require  disclosure  of  the  identity  of  an  informant  in  the  context  of  deieiminng  the  legality  of  obtaining  cv  idence  under  Rule  Ml.  wv  c  e  h  rank  s  \ 
Delaware.  438  U.S.  154,  170  (1978);  McCray  v,  Illinois.  386  U.S.  3(X)  (l%7)  (both  cases  indicate  that  disclosure  may  be  required  in  certain 
unspecified  circumstances  but  do  not  in  fact  require  such  disclosure).  In  view  of  the  highly  unscnled  nature  i*(  the  issue  the  Rule  does  n«K  specify 
whether  or  when  such  disclosure  is  mandated  and  leaves  the  determination  to  the  military  judge  in  light  of  prevailing  case*  law  utilized  m  the  tnal  of 
criminal  cases  in  the  Federal  district  courts. 

id)  Procedures.  Rule  507(d)  sets  forth  the  procedures  to  be  followed  in  theevemof  a  claim  of  pnvilege  under  Rule  it  the  prosecution  elects  n«)t  to 
disclose  the  identity  of  an  informant  when  the  judge  has  determined  that  disclosure  is  required,  that  matter  shall  be  rei'oned  \o  the  convening  authonty 
Such  a  report  is  required  so  that  the  convening  authority  may  determine  what  action,  if  any.  should  be  i.iken  Such  action  would  uu  hide  disc  losure  i»t  the 
informant’s  identity,  withdrawal  of  charges,  or  some  appropnate  appellate  action. 

RuM  508.  Polftfcal  Vote 

Rule  508  is  taken  from  proposed  Federal  Rule  of  Evidence  507  and  expresses  the  substance  i>t  I H  U  S  U  ^  1 1‘^^|  which  is  .ipphcable  t.*  the 

armed  forces.  The  privilege  is  considered  essential  for  the  armed  forces  because  of  the  unique  nature  ol  militurN  hie 

Rule  509.  Deliberations  of  Courts  and  Juries 

Rule  509  is  taken  from  present  Manual 151  but  has  been  modified  to  ensure  conlormiiy  with  Rule  NiMbi  which  deaN  iIkuIIs  with 
disclosure  of  deliberations  in  certain  cases. 

Rule  510.  Waiver  of  Privilege  by  Voluntary  Ofsclosure 

Rule  510  is  derived  from  proposed  Federal  Rule  of  Evidence  51 1  and  is  similar  in  substance  to  pmscni  Manual  paragraph  1 5  lu  wh^h  that 
pnvjJcgesmaybew^ved.  Rule  510(a)  simply  provides  that  “disclosure  of  any  significant  pan  ot  the  matter  orcnmrnunic  alum  under  such  circumstances 
that  it  would  be  inappropriate  to  claim  the  pnvilege  ’  will  defeat  and  waive  the  pnvilege  Disclosure  ot  pnvileged  niaiter  may  bi\  however,  iiscl! 
privileged;  see  Rules  502(b)(4);  503(b)(2);  5()4(b)(2).  Information  disclosed  in  the  torm  of  an  iHhcrv^isc'  pnvileged  telephone  call  e  intonnaium 
overheard  by  an  operator)  is  privileged.  Rule  511(b).  and  information  disclosed  via  transmission  using  other  of  communication  may  be 

privileged;  Rule  51  Ub).  Disclosure  under  certain  circumstances  may  niK  be  “mappropnaie’  and  the  intonnadon  w  ill  retain  its  priv  ileged  charaiier 
Thus,  disclosure  of  an  informant’s  identity  by  one  law  enforcement  agency  to  another  may  well  be  appropnate  and  n«>t  render  Rule  507  inapplicable 

Rule  510(b)  is  taken  from  present  ^  151h(  1 )  of  the  Manual  and  makes  it  clear  that  testimony  pursuant  to  a  grant  ol  imuiunity  does  not  w.uvc 
the  pnvilege.  Similarly,  an  accused  who  testifies  in  his  or  her  own  behalf  diKs  m»i  waive  the  privilege  unless  the  accused  testifies  viduntarily  to  the 
pnvileged  matter  of  commumcalion. 

Rule  511.  Privileged  Matter  Olscloeed  Under  Compulsion  or  Without  Opportunity  to  Claim  Privilege 

Rule  51 1(a)  IS  similar  to  proposed  Federal  Rule  of  FAidcnec  512  Placed  in  the  context  ot  the  detinition  ot  contideniial"  utilized  in  the  pnv  ilege 
rules,  see.  e  g..  Rule  502(b)(4),  the  Rule  is  substantially  different  from  present  military  law  inasmuch  as  present  law  jx.'nniis  uiiliz.mon  ol  pnvileged 
information  which  has  been  gamed  by  a  third  party  through  accident  or  design  Sec  present  Manual  •  1.^  {/>(  1 1  Such  disclosures  arc  generally 
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safeguarded  against  via  the  definition  of ’  conlidential''  used  in  the  new  Rules.  Generally,  the  Rules  are  more  prolectise  of  privileged  information  than  is 
the  present  Manual. 

Rule  5 1  It  b)  IS  new  and  deals  with  electronic  transmission  of  information.  It  recognizes  that  the  nature  of  the  armed  forces  tixlay  often  requires  such 
information  transmission.  Like  present  Manual  paragraph  ISIM  I),  the  new  Rule  does  not  make  a  nonpnvileged  communication  privileged;  rather,  it 
simply  safeguards  already  privileged  information  under  certain  circumstances. 

The  first  portion  of  subdivision  (b)  expressly  provides  that  otherwise  privileged  information  transmitted  by  telephone  remains  privileged  This  is  in 
recognition  of  the  role  played  by  the  telephone  in  modem  life  and  particularly  in  the  armed  forces  where  geographical  separations  are  common  The 
Committee  was  of  the  opinion  that  legal  business  caimot  be  transacted  in  the  20th  century  without  customary  use  of  the  telephone  Consequently, 
privileged  communications  transmitted  by  telephone  are  pmtected  even  though  those  telephone  conversations  are  known  to  be  monitored  for  whatever 
purpose. 

L’nlike  telephonic  communications.  Rule  .1!  Kb)  protects  other  forms  of  electronic  communication  only  when  such  means  "is  necessary  and  in 
furtherance  sif  the  communication . "  It  is  irrelevant  under  the  Rule  as  to  svhether  the  communication  in  question  was  in  fact  necessary  .  The  only  relev  ant 
question  is  whether,  once  the  individual  decided  to  communicate,  the  meunv  of  communication  was  necessary  and  in  furtherance  of  the  communication 
Transmission  of  information  by  radio  is  a  means  of  communication  that  must  be  tested  under  this  standard. 

Rule  512.  Comment  Upon  or  Inference  from  Claim  of  Privilege;  Instruction 

(a)  Comment  or  inference  nol  permitted.  Rule  512(a)  is  derived  from  proposed  Federal  Rule  5I.V  The  Rule  is  new  to  military  law  but  is  generally  in 
accord  with  the  AnalysisofContentsofthepresent  Manual,  United  States  Department  of  the  Army.  Pamphlet  No.  27-2.  Analysis  of  Contents.  Manual 
for  Courts-Martial  l%9.  Revised  Edition.  27-3.1,  27-.18  (1970). 

Rule  5 1 2(a)(  1 )  prohibits  any  inference  or  comment  upon  the  exercise  of  a  privilege  by  the  accused  and  is  taken  generally  from  proposed  Federal 
Rule  of  Evidence  513(a). 

Rule  512(a)(2)  creates  a  qualihed  prohibition  with  respect  to  any  inference  or  comment  upon  the  exercise  of  a  privilege  by  a  person  not  the  accused 
The  Rule  recognizes  that  in  certain  circumstances  the  interests  of  justice  may  require  .such  an  inference  and  comment.  Such  a  situation  could  result,  for 
example,  when  the  government's  exercise  of  a  privilege  has  been  sustained,  and  an  inference  adverse  to  the  government  is  necessary  to  pre.serve  the 
fairness  of  the  proceeding. 

(b)  Claiming  privilege  without  knowledge  cf  members.  Rule  512(b)  is  intended  to  implement  subdivision  (a).  Where  possible,  claims  of  privilege 
should  be  raised  at  an  Article  39(al  session  or,  if  practicable,  at  sidebar. 

(c)  Instruction.  Rule  5 1 2(c)  requires  that  relevant  instructions  be  given  "upon  request.  "  Cf  Rule  1 05.  The  military  judge  does  not  have  a  duty  to  instruct 
sua  sponte. 

Section  VI.  Witnesses 

Rule  601.  Genersl  Rule  of  Competency 

Rule  601  is  taken  without  change  from  the  first  portion  of  Federal  Rule  of  Evidence  601.  The  remainder  of  the  Federal  Rule  was  deleted  due  to  its 
sole  application  to  civil  cases. 

In  declaring  that  subject  to  any  other  Rule,  all  persons  are  competent  to  be  witnesses.  Rule  601  supersedes  ^  148  of  the  present  Manual  which 
requires,  among  other  factors,  that  an  individual  know  the  difference  between  truth  and  falsehotxl  and  understand  the  moral  importance  of  telling  the 
truth  in  order  to  testify.  Under  Rule  60 1  such  matters  will  go  only  to  the  weight  of  the  testimony  and  not  to  its  competency  The  Rule's  reference  to  other 
rules  includes  Rules  603  (Oath  or  Affirmation).  605  (Competency  of  Military  Judge  as  Witness);  606  (Competency  of  Court  Member  as  Witness),  and 
the  rules  of  privilege. 

The  plain  meaning  of  the  Rule  appears  to  deprive  the  trial  judge  of  any  discretion  whatsoever  to  exclude  testimony  on  grounds  of  competency 
unless  the  testimony  is  incompetent  under  those  specific  mles  already  cited  supra,  see.  e  g  .  United  States  v  Fow  ler.  605  F  2d  181  (5th  Cir.  1979),  a 
conclusion  bolstered  by  the  Federal  Rules  of  Evidence  Advisory  Committee's  Note.  S.  SALTZBL'RG  &  K,  REDDEN,  FEDERAL  RULES  OF 
EVIDENCE  MANUAL  270  (2d  ed.  1977).  Whether  this  conclusion  is  accurate,  especially  in  the  light  of  Rule  403,  is  unclear  Id.  at  269.  see  oho 
United  States  v.  Calahan.  442  F.  Supp.  1213  (D.  Minn.  1978). 

Rule  602.  Lack  of  Personal  Knowledge 

Rule  602  is  taken  without  significant  change  from  the  Federal  Rule  and  is  similar  in  content  to  *'  1 38</  of  the  present  Manual  Although  the  Manual 
expressly  allows  an  individual  to  testify  to  his  or  her  own  age  or  date  of  birth,  the  Rule  is  silent  on  the  issue. 

Notwithstanding  that  silence,  however,  it  appears  that  it  is  within  the  meaning  of  the  Rule  to  allow  such  testimony.  Rule  804(b){4l  [Hearsay 
Exceptions;  Declarant  Unavailable — Statement  of  ftrsonal  or  Family  History]  expressly  permits  a  hearsay  statement  "concerning  the  declarant's  own 
birth ...  or  other  similar  fact  of  personal  or  family  history,  even  though  declarant  had  no  means  of  acquiring  personal  knowledge  of  the  matter  stated  "It 
seettts  evident  that  if  such  a  hearsay  statement  is  admissible,  in-court  testimony  by  the  declarant  should  be  no  less  admissible  It  is  probable  that  the 
expression  “personal  knowledge"  in  Rule  8()4(b)(4)  is  being  used  in  the  sense  of  "first  hand  knowledge"  w  hile  the  expression  is  being  used  in  Rule  602 
in  a  somewhat  broader  sense  to  include  those  matters  which  an  individual  could  be  considered  to  reliably  know  about  his  or  her  personal  history 
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Rute  603.  Oath  or  Affirmation. 

Rule  603  is  taken  from  the  Federal  Rule  without  change.  The  outh^  found  within  Chapter  XXII  of  the  Manual  salisty  Ihereijuircmentsot  RuIcNI.V 
Pursuant  to  Rule  1 101(c),  this  Rule  is  inapplicable  to  the  accused  when  he  or  she  makes  an  unsworn  statement  under  ‘  75il2i  ol  the  Manual. 

Rule  604.  Interpratera 

Rule  604  is  taken  from  the  Federal  Rule  without  change  and  is  consistent  with  141  of  the  present  Manual  The  oath  found  in  Manual  r  |  I4e 
satisfres  the  oath  nequirements  of  Rule  604. 

Rule  605.  Competency  of  Military  Judge  as  Witness 

Rule  605(a)  restates  the  Federal  Rule  without  significant  change.  Although  Article  26(dlof  the  L'niformCtxleof  Military  Justice  stales  in  relevant 
part  that  “no  person  is  eligible  to  act  as  a  military  Judge  if  he  is  a  witness  for  the  prosecution  .  .  ."  and  is  silent  on  whether  a  witness  for  the  defense  is 
eligible  to  sit.  the  Committee  believes  that  the  specific  reference  in  the  code  was  not  intended  to  create  a  right  and  was  the  result  only  of  an  attempt  to 
highlight  the  more  grievous  case.  In  any  event.  Rule  605,  unlike  Article26td),  docs  not  deal  with  the  (Question  ofeligibiliiy  to  sit  as  a  military  judge,  but 
deals  solely  with  the  military  judge's  competency  as  a  witness  The  rule  does  not  affect  voir  dire. 

Rule  605(b)  is  new  and  is  not  found  within  the  Federal  Rules  of  Evidence.  It  was  added  because  of  the  unique  nature  of  the  military  judiciary  in 
which  military  judges  often  control  their  own  dockets  without  clerical  assistance.  In  view  of  the  military  's  stingent  speedy  trial  roles,  .see,  e  .g  .,  United 
Stales  V.  Burton.  21  U.S.C.M.A.  1 12. 44  C  M  . R.  166(1971).  it  was  necessary  to  preclude  expressly  any  interpretation  of  Rule  605  that  would  prohibit 
the  military  judge  from  placing  on  the  record  details  relating  to  diKketing  in  order  to  avoid  prejudice  to  a  party.  Rule  605(  b )  is  consistent  with  present 
military  law. 

Rule  606.  Competency  of  Court  Member  as  Witness 

(a)  Ar  the  court-martial.  Rule  606(a)  is  taken  from  the  Federal  Rule  without  substantive  change.  The  Rule  alters  present  military  law  only  to  the  extent 
that  a  member  of  the  court  could  testify  as  a  defense  witness  under  prior  precedent.  Rule  606(a)  deals  only  with  the  competency  of  court  members  as 
witnesses  and  does  not  affect  other  Manual  provisions  governing  the  eligibility  of  the  individuals  to  sit  as  members  due  to  their  potential  status  as 
wimesses.  See,  e.g.,^t  62/ and  63.  The  Rule  does  not  affect  voir  dire. 

(b)  Inquiry  into  validity  cf  findings  or  sentence.  Rule  606(b)  is  taken  from  the  Federal  Rule  with  only  one  significant  change.  The  rule,  retitled  to 
reflect  the  sentencing  function  of  members,  recognizes  unlawful  command  influence  as  a  legitimate  subject  of  inquiry  and  permits  testimony  by  a 
member  on  that  subject.  The  addition  is  required  by  the  need  to  keep  proceedings  free  from  any  taint  of  unlawful  command  influence  and  further 
implements  Article  37(a)  of  the  Uniform  Code  of  Military  Justice.  Use  of  superior  rank  or  grade  by  one  member  of  a  court  to  sway  other  members  would 
constitute  unlawful  command  influence  for  purposes  of  this  Rule  under  *  74d(  1 ).  Rule  606  does  not  itself  prevent  otherwise  lawful  polling  of  members 
of  the  court,  see  generally,  United  States  v.  Hendon.  6  M.J.  171,  174  (C.M.A.  1979)  and  does  not  prohibit  attempted  lawful  clarification  of  an 
ambigious  or  inconsistent  verdict.  Rule  606(b)  is  in  general  accord  with  present  military  law. 

Rula  607.  Who  May  Impaach 

Rule  607  is  taken  without  significant  change  from  the  Federal  Rule.  It  supersedes  Manual  •’  )53W  1 )  which  restricts  impeachment  of  one's  own 
wimess  to  those  situations  in  which  the  wimess  is  indispensable  or  the  testimony  of  the  wimess  proves  to  be  unexpectedly  adverse. 

Rule  607  thus  allows  a  party  to  impeach  its  own  witness.  Indeed,  when  relevant,  it  permits  a  party  to  call  a  witness  for  the  sole  purpose  of 
impeachment.  It  should  be  noted,  however,  that  an  apparent  inconsistency  exists  when  Rule  607  is  compared  with  Rules  608(b)  and  609(a).  Although 
Rule  607  allows  impeachment  on  direct  examination.  Rules  608(b)  and  609(a)  would  by  their  explicit  language  restrict  the  methods  of  impeachment  to 
cross-examination.  The  use  of  the  expression  “cross-examination"  in  these  rules  appears  to  be  accidental  and  to  have  been  intended  to  be  synonymous 
with  impeachment  while  on  direct  examination.  See  generally,  S.  SALTZBURG  &  K.  REDDEN.  FEDERAL  RULES  OF  EVIDENCE  MANUAL 
296-99  (2d  ed.  1977),  It  is  the  intent  of  the  Conunittee  that  the  Rules  be  so  inteipreted  unless  the  Article  III  courts  should  interpret  the  Rules  in  a 
different  fashion. 

RuM  608.  Evidence  of  Character,  Conduct,  and  Bias  of  Witness 

(a)  Opinion  and  reputation  evidence  of  character.  Rule  608(a)  is  taken  verbatim  from  the  Federal  Rule.  The  Rule,  which  is  consistent  with  the 
philosophy  behind  Rule  404(a),  limits  use  of  character  evidence  in  the  form  of  opinion  or  reputation  evidence  on  the  issue  of  credibility  by  restricting 
such  evidence  to  matters  relating  to  the  character  for  tiuthfulness  or  untruthfulness  of  the  witness.  General  good  character  is  not  admissible  under  the 
Rule.  Rule  608(a)  prohibits  presenting  evidence  of  good  character  until  the  character  of  the  wimess  for  truthfulness  has  been  attacked.  The  Rule  is 
similar  to  *'  1536  of  the  present  Manual  except  that  the  Rule,  unlike  •'  1536.  applies  to  all  witnesses  and  does  not  distinguish  between  the  accused  and 
other  witnesses. 

(b)  Specific  instances  cf  conduct.  Rule  608(b)  is  taken  from  the  Federal  Rule  without  significant  change.  The  Rule  is  somewhat  similar  in  effect  to  the 
military  practice  now  found  in  1536(2)  of  the  present  Manual  in  that  it  allows  use  ot  specific  instances  of  conduct  of  a  witness  to  be  brtiught  out  on 
cross-examination  but  prohibits  use  of  extrinsic  evidence.  Unlike  •'  1536(2),  Rule  608(b)  dties  not  distinguish  between  an  accused  and  other  witnesses 

The  fact  that  the  accused  is  subject  to  impeachment  by  prior  acts  of  misconduct  is  a  significant  factor  to  be  considered  by  the  military  judge  w  hen  he 
or  she  is  determining  whether  to  exercise  the  discretion  granted  by  the  Rule.  Although  the  Rule  expressly  limits  this  form  of  impeachment  to  inquiry  on 
cross-examination,  if  is  likely  that  the  intent  of  the  Federal  Rule  was  to  permit  inquiry  on  direct  as  well,  see  Rule  607,  and  the  use  of  the  term  "cross- 
examination"  was  an  accidental  substitute  for  “impeachment."  See  S  SALTZBURG  &K.  REDDEN,  FEDERAL  RULES  OF  EVIDENCE  MANUAL 
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312-13  (2d  ed.  1977).  It  is  the  intent  of  the  Committee  to  allow  use  of  this  form  of  evidence  on  direct-examination  to  the  same  extent,  if  any.  it  is  so 
pennitted  in  the  Article  III  courts. 

The  Rule  does  not  prohibit  receipt  of  extrinsic  evidence  in  the  form  of  prior  convictions.  Rule  609,  or  to  show  bias  Rule  6(lb(c).  See  uhi>  Rule  61 3 
(fVior  statements  of  wimesses).  When  the  witness  has  testified  as  to  the  character  of  another  witness,  the  witness  may  be  cross-examined  as  to  the 
character  of  that  witness.  The  remainder  of  Rule  608(b)  indicates  that  testimony  relating  only  to  credibility  does  not  waive  the  privilege  against  self¬ 
incrimination.  See  generally  Rule  301. 

Although  608(b)  allows  examination  into  specific  acts,  counsel  should  not.  as  a  matter  of  ethics,  attempt  to  elicit  evidence  of  misconduct  unless 
there  is  a  reasonable  basis  for  the  question. 5ee  generally  ABA  PROJECT  ON  STANDARDS  FOR  CRIMINAL  JL’STICE.  STANDARDS 
RELATING  TO  THE  PROSECUTION  FUNCTION  AND  THE  DEFENSE  FUNCTION.  Prosecution  Function  5.7(d);  Defense  Functions  7  6(di 
(Approved  draft  1971). 

(c)  Evidence  of  bias.  Rule  608(c)  is  taken  from  present  Manual  *'  153d  and  is  not  found  within  the  Federal  Rule.  Impeachment  by  bias  was  apparently 
accidentally  omitted  from  the  Federal  Rule,  see.  e.g  .S.  SALTZBURG  &  K.  REDDEN.  FEDERAL  RULES  OF  EVIDENCE  MANUAL  3 1 3,  I4(2d 
ed.  1977),  but  is  acceptable  under  the  Federal  Rules;  .see.  eg..  United  States  v.  Leja.  568  F.2d  493  (6th  Cir.  1977);  United  Slates  v  Alvarez-Lope:. 
559F.2d  1 155  (9th  Cir.  1977).  Because  of  the  critical  nature  of  this  form  of  impeachment  and  the  fact  that  extrinsic  evidence  may  be  used  to  show  it,  the 
Committee  believed  that  its  omission  would  be  impracticable. 

It  should  be  noted  that  the  Federal  Rules  are  not  exhaustive,  and  that  a  number  of  different  types  of  techniques  of  impeachment  are  not  explicitly 
codified. 

Thefailuretosocodify  them  does  not  mean  that  they  are  no  longer  permissible.  See,  eg..  United  States  v.Alvarez-Lopez.  559F.2d  1 1 55  (9th  Cir. 
1977);  Rule  412.  Thus,  impeachment  by  contradiction,  see  u/jo  Rules  304(a)(2);  31  l(j),  and  impeachment  via  prior  inconsistent  statements.  Rule  613. 
remain  appropnate.  To  the  extent  that  the  Military  Rules  do  mx  acknowledge  a  particular  form  of  impeachment .  it  is  the  intent  of  the  Committee  to  allow 
that  method  to  the  same  extent  it  is  permissible  in  the  Article  III  courts.  See.  e.g..  Rules  402;  403. 

Impeachment  of  an  alleged  victim  of  a  sexual  offense  through  evidence  of  the  victim's  past  sexual  history  and  character  is  dealt  w  ith  in  Rule  4 1 2 . 
and  evidence  of  fresh  complaint  is  admissible  to  the  extent  permitted  by  Rules  801  and  803. 

Rule  609.  Impeachment  by  Evidence  of  Conviction  of  Crime 

(a)  General  Rules.  Rule  609(a)  is  taken  from  the  Federal  Rule  but  has  been  slightly  modified  to  adopt  it  to  nulitary  law.  For  example,  an  offense  for 
which  a  dishonorable  discharge  may  be  adjudged  may  be  used  for  impeachment.  This  continues  the  present  rule  as  found  in*^  I53fe(2)(b)(  I )  of  the 
present  Manual.  In  detetming  whether  a  military  offense  may  be  used  for  purposes  of  impeachment  under  Rule  6()9(a)(  1 ),  recourse  must  be  made  to  the 
maximum  punishment  imposable  if  the  offense  had  been  tried  by  general  court-martial.  The  Table  of  Maximum  fhrnishments.  ^  127c,  and  related 
sentencing  provisions  should  be  consulted. 

Rule  609(a)  differs  slightly  from  the  present  military  rule.  Under  Rule  609(aX  I ).  a  civilian  conviction's  availability  for  impeachment  is  solely  a 
function  of  its  maximum  punishment  under  "the  law  in  which  the  witness  was  convicted"  This  is  different  from’'  I536(2)(b)(  3)  of  the  present  Manual 
which  allows  use  of  a  non-federal  conviction  analogous  to  a  federal  felony  or  characterized  by  the  jurisdiction  as  a  felony  or  "as  an  offense  of  comparable 
gravity.”  Under  the  new  rule,  comparisons  and  determinations  of  relative  gravity  will  be  unnecessary  and  improper. 

Convictions  that  "involve  moral  turpitude  or  otherwise  affe«  .  .  .  credibility"' arc  admissible  for  impeachment  under  •'  l53W2)(b)ofthepresent 
Manual.  The  list  of  potential  convictions  expressed  in  *"  l53b(2Kb)  is  illustrative  only  and  non-exhaustive.  Unlike  the  Manual  rule.  Rule  609(a)  is 
exhaustive. 

Although  a  conviction  technically  tits  within  Rule  609(a)(  I ),  its  admissibility  remains  subject  to  a  finding  by  the  military  judge  that  its  probative 
value  outweighs  its  prejudicial  effect  to  the  «:cused 

Rule  609(a)(2)  makes  admissible  convictions  involving  "dishonesty  or  false  statement,  regardless  of  punishment."  This  is  similar  to  intent  in 
1  153W2Xb)(4)  of  the  present  Manual  which  makes  admissible  "a  conviction  of  any  offense  involving  fraud,  deceit,  larceny,  wrongful  appropriation,  or 
the  making  of  false  statement."  The  exact  meaning  of  "dishonesty"  within  the  meaning  of  Rule  609  is  unclear  and  has  already  been  the  subject  of 
substantial  litigation.  The  Congressional  intent  appears,  however,  to  have  been  extremely  restrictive  with  "dishonesty "  being  used  in  the  sense  of 
untnithftilness.  See  generally  S.  SALTZBURG  &  K  REDDEN.  FEDERAL  RULES  OF  EVIDENCE  MANUAL  336-45  (2d  ed  1977).  Thus,  a 
conviction  for  fraud,  petjury.  or  embezzlement  would  come  within  the  definition,  but  a  conviction  for  simple  larceny  would  mx.  Pending  further  case 
development  in  the  Article  HI  courts,  caution  would  suggest  close  adherence  to  this  highly  limited  dehnition. 

It  sfimjld  be  noted  that  admissibility  of  evidence  within  the  scope  of  Rule  609(a)(2)  is  mx  explicitly  subject  to  the  discretion  of  the  military  judge 
The  application  of  Rule  403  is  unclear. 

While  the  language  of  Rule  609(a)  refers  only  to  cross-examination,  it  would  appear  that  the  Rule  does  refer  to  direct  examination  as  well.  See  the 
Analysis  to  Rules  607  and  608(b). 

As  defined  in  Rule  609(f),  a  court-martial  conviction  ixcuis  when  a  sentence  has  been  adjudged 

(b)  Time  limit  Rule  609(b)  is  taken  verbatim  from  the  Federal  Rule  As  it  has  already  been  made  applicable  to  the  armed  forces.  United  .Viuies  v 
Weaver.  I  M.J.  Ill  (C  M  A  1975),  it  is  consistent  with  the  present  military  practice 

ic)  Effect  if  pardon,  annulment  or  certificate  tfrehahilitalion  Rule  h09(c)  is  taken  verbatim  from  the  Federal  Rule  except  that  convictions  punishable 
by  dishtxiorable  discharge  have  been  added  Rule  6()9(c)  has  no  equivalent  in  present  military  practice  and  represents  a  substantial  change  as  it  w  ill 
prohibit  use  of  convictions  due  to  evidence  of  rehabilitation  In  the  absence  iX  a  certificate  of  rehabilitation ,  the  extent  to  w  hich  the  various  Armed  Forces 
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post-conviction  programs,  such  as  the  Air  Force  s  3320th  Correction  and  Rehabilitation  Squadron  and  the  Army's  Retraining  Brigade,  come  within 
Rule  609(c)  is  unclear,  although  it  is  probable  that  successful  completion  of  such  a  program  is  "an  equivalent  priKedure  based  on  the  linding  of  the 
rehabilitation  of  the  persons  convicted"  within  the  meaning  of  the  Rule. 

(d)  Juvenile  adjudications.  Rule  609(d)  is  taken  from  the  Federal  Rule  without  significant  change.  The  general  prohibition  in  the  Rule  Is  substantially 
different  from  H  153fe(2)(b)  of  the  present  Manual  which  allows  use  of  juvenile  adjudications  other  than  those  involving  an  accused.  The  discretionary 
authority  vested  in  the  military  judge  to  admit  such  evidence  comports  with  the  accused's  constitutional  right  to  a  fair  trial.  /Jui  is  s.  Alaska.  415  L'.S. 
308  (1974). 

(e)  Pendency  cf  appeal .  The  first  portion  of  Rule  609(e)  is  taken  from  the  Federal  Rule  and  is  substantially  different  from  *  153M2)(bl  of  the  present 
Manual  which  prohibits  use  of  convictions  for  impeachment  purposes  while  they  are  undergoing  appellate  review.  Under  the  Rule,  the  fact  of  review 
may  be  shown  but  does  not  affect  admissibility.  A  different  rule  applies,  hosvevcr,  for  convictions  by  summary  court-martial  or  by  special  court-martial 
without  a  military  judge.  The  Committee  believed  that  because  a  legally  trained  presiding  officer  is  not  required  in  these  proceedings,  a  conviction 
should  not  be  used  for  impeachment  until  review  has  been  completed. 

(f)  Definition .  This  definition  of  conviction  has  been  added  because  of  the  unique  nature  of  the  court-martial .  Because  of  its  recognition  that  a  conviction 
cannot  result  until  at  least  sentencing,  cf.  Lederer.  Reappraising  the  Legality  cf  Post-trial  Interviews ,  The  Army  Lawyer.  July,  1977.  at  12.  the  Rule 
n.av  modify  United  States  v.  Mathews,  6  M.J.  357  (C.M.A.  1979). 

Rule  610.  Religious  Beliefs  or  Opinions 

Rule  610  is  taken  without  significant  change  from  the  Federal  Rules  and  has  no  present  equivalent  in  the  Manual  for  Courts-Martial.  The  Rule 
makes  religious  beliefs  or  opinions  inadmissible  for  the  purpose  of  impeaching  or  bolstering  credibility.  To  the  extent  that  such  opinions  may  be  critical 
to  the  defense  of  a  case,  however,  there  may  be  a  constitutional  justification  for  overcoming  the  Rule's  exclusion.  Cf.  Davis  v.  Alaska.  415  L'.S.  308 
(1974). 

Rule  611.  Mods  and  Order  of  Interrogation  and  Presentation 

(a)  Control  by  the  military  Judge.  Rule  61 1  (a)  is  taken  from  the  Federal  Rule  without  change.  It  is  a  basic  source  of  the  military  judge's  power  to  control 
proceedings  and  replaces  Manual  1!  1 49a  and  that  part  of  f  1 37  dealing  with  cumulative  evidence.  It  is  within  the  military  judge's  discretion  to  control 
methods  of  interrogation  of  witnesses.  The  Rule  does  not  change  present  law.  Although  a  wimess  may  be  required  to  limit  an  answer  to  the  question 
asked,  it  will  normally  be  improper  to  require  that  a  “yes”  or  “no”  answer  be  given  unless  it  is  clear  that  such  an  answer  will  be  a  complete  response  to 
the  question.  A  wimess  will  ordinarily  be  entitled  to  explain  his  or  her  testimony  at  some  time  before  completing  that  testimony.  The  Manual 
requirement  that  questions  be  asked  through  the  military  judge  is  now  found  in  Rule  614. 

Although  the  military  judge  has  the  discretion  to  alter  the  sequence  of  proof  to  the  extent  that  the  burden  of  proof  is  not  affected,  the  usual  sequence 
for  examination  of  wimesses  is:  prosecution  wimesses,  defense  wimesses,  prosecution  rebuttal  wimesses.  defense  rebuttal  wimesses.  and  witnesses  for 
the  court.  The  usual  order  of  examination  of  a  wimess  is:  direct  examination,  cross-examination,  redirect  examination,  recross-examination,  and 
examination  by  the  court,  H  54a. 

(b)  Scope  cf  cross-examiruuion.  Rule  61  l(u)  is  taken  from  the  Federal  Rule  without  change  and  replaces  *  I49h(  1 )  of  the  present  Manual  which  is 
similar  in  scope.  Under  the  Rule  the  military  judge  may  allow  a  party  to  adopt  a  witness  and  proceed  as  if  on  direct  examination.  See  Rule  ,30 1  (b)(2) 
(judicial  advice  as  to  the  privilege  against  self-incrimination  for  an  apparently  uninformed  wimess):  Rule  .3()l(f)(2l  (effect  of  claiming  the  privilege 
against  self-incrimination  on  cross-examination):  Rule  303  (Degrading  (Questions):  and  Rule  608(b)  (Evidence  of  Character.  Conduct,  and  Bias  of 
Witness). 

(c)  Leading  questions.  Rule  61 1(c)  is  taken  from  the  Federal  Rule  without  significant  change  and  is  similar  to  149c  of  the  present  Manual.  The 
reference  in  the  third  sentence  of  the  Federal  Rule  to  an  "adverse  party"  has  been  deleted  as  being  applicable  to  civil  cases  only. 

A  leading  question  is  one  which  suggests  the  answer  it  is  desired  that  the  witness  give.  Generally,  a  question  that  is  susceptible  to  being  answered 
by  “yes"  or  "no"  is  a  leading  question. 

The  use  of  leading  questions  is  discretionary  with  the  military  judge.  Use  of  leading  questions  may  be  appropriate  with  respect  to  the  following 
witnesses,  among  others:  children,  persons  with  mental  or  physical  disabilities,  the  extremely  elderly,  hostile  wimesses.  and  witnesses  identified  with 
(he  adverse  party. 

It  is  also  appropriate  with  the  military  judge's  consent  to  utilize  leading  questions  to  direct  a  witness's  attention  to  a  relevant  area  of  inquiry. 

Rule  612.  WHtIng  Ua«d  to  Refrash  Momory 

Rule  61 2  is  taken  generally  from  the  Federal  Rule  but  a  number  of  mtxiilications  have  been  made  to  adapt  the  Rule  to  military  practice .  Language 
in  the  Federal  Rule  relating  to  the  Jencks  Act.  18  L'.S. C.  §  .3500.  which  would  have  shielded  material  from  disclosure  to  the  defense  under  Rule  6 1 2  was 
discarded.  Such  shielding  was  considered  to  be  inappropriate  in  view  of  the  general  military  practice  and  policy  which  utilizes  and  encourages  broad 
discovery  on  behalf  of  the  defense. 

The  decision  of .  .e  president  of  a  special  cixirt-martial  without  a  military  judge  under  this  rule  is  an  interlixiutory  ruling  not  subject  to  objection  by 
the  members.*  57a. 

Rule  612  codifies  the  doctrine  of  past  recollection  refreshed  and  replaccsthat  ptitlionof  *  146a  of  the  present  Manual  which  now  deals  with  the 
issue.  Although  the  present  Manual  rule  is  similar,  in  that  it  authorizes  inspection  by  the  opposing  party  of  a  memorandum  used  to  refresh  recollection 
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and  permits  it  to  be  offered  into  evidence  by  that  party  to  show  the  improbability  of  it  refreshing  recollection .  the  Rule  is  somew  hat  more  extensive  as  it 
also  deals  with  writings  used  before  testifying 

Rule  612  does  not  affect  in  any  way  information  required  to  be  disclosed  under  any  other  rule  or  portion  of  the  Manual  See,  eg,.  Rule  ?04(cK  1). 

Rule  613.  Prior  Statements  of  Witnesses 

(a)  Ejcamining  witness  concerning  prior  statement .  Rule  61. 1(a)  is  taken  from  the  Federal  Rule  without  change.  U  alters  military  practice  inasmuch  as 
it  eliminates  the  foundation  requirements  found  in  •'  I-1.1W2kc)  of  the  present  Manual.  While  it  will  no  longer  be  a  condition  precedent  to  admissibility 
to  acquaint  a  witness  with  the  prior  statement  and  to  give  the  witness  an  opportunity  to  cither  change  his  or  her  testimony  or  to  reaffirm  it.  such  a 
procedure  may  be  appropriate  as  a  matter  of  trial  tactics. 

It  appears  that  the  drafters  of  Federal  Rule  613  may  have  inadvertently  omitted  the  word  “inconsistent"  from  both  its  caption  and  the  text  of  Rule 
613(a).  The  effect  of  that  omission,  if  any,  is  unclear. 

(b)  Extrinsic  evidence  cf  prior  inconsistent  statement  if  witness.  Rule  613(b)  is  taken  from  the  Federal  Rule  without  change.  It  requires  that  the 
witness  be  given  an  opportunity  to  explain  or  deny  a  prior  inconsistent  statement  when  the  party  proffers  extrinsic  evidence  of  the  statement ,  Although 
this  foundation  is  not  required  under  Rule  613(a).  it  is  required  under  Rule  613(b)  if  a  party  w  ishes  to  utilize  more  than  the  w  itness'  own  testimony  as 
brought  out  on  cross-examination.  The  Rule  does  not  specify  any  particular  timing  for  the  opportunity  for  the  witness  to  explain  or  deny  the  statement 
nor  does  it  specify  any  particular  method.  The  Rule  is  inapplicable  to  introduction  of  prior  inconsistent  statements  on  the  merits  under  Rule  801. 

Rule  614.  Calling  and  Interrogation  of  Witnesses  by  the  Court-Martial 

(a)  Calling  by  the  court-martial .  The  first  sentence  of  Rule  614(a)  is  taken  from  the  Federal  Rule  but  has  been  modified  to  recognize  the  power  of  the 
court  members  to  call  and  examine  wimesses.  The  second  sentence  of  the  subdivision  is  new  and  reflects  the  members'  power  to  call  or  recall  witnesses. 
Although  recognizing  that  power,  the  Rule  makes  it  clear  that  the  calling  of  such  witnesses  is  contingent  uffcn  compliance  with  these  Rules  and  'his 
Manual.  Consequently,  the  testimony  of  such  wimesses  must  be  relevant  and  not  barred  by  any  Rule  or  Manual  provision. 

(b)  Interrogation  by  the  court-martial.  The  first  sentence  of  Rule  614(b)  is  taken  from  the  Federal  Rule  but  mcxlitied  to  reflect  the  power  under  these 
Rules  and  Manual  of  the  court-members  to  interrogate  wimesses.  The  second  sentence  of  the  subdivision  is  new  and  modifies  *  54<j  and ''  149a  of  the 
present  Manual  by  requiring  that  questions  of  members  be  submitted  to  the  military  judge  in  writing ,  This  change  in  current  practice  was  made  in  order 
to  improve  efficiency  and  to  prevent  prejudice  to  either  party.  Although  the  Rule  states  that  its  intent  is  to  ensure  that  the  questions  will  "be  in  a  form 
acceptable  to  the  military  judge."  it  is  not  the  intent  of  the  Committee  to  grant  cane  blanche  to  the  military  judge  in  this  matter  It  is  the  Committee's 
intent  that  the  military  judge  alter  the  question  only  to  the  extent  necessary  to  ensure  compliance  with  these  Rules  and  Manual  When  trial  is  by  special 
court-martial  without  a  military  judge,  the  president  will  utilize  the  same  procedure. 

(cl  Objections.  Rule  6l4(cl  is  taken  from  the  Federal  Rule  bu(  modified  to  reflect  (he  powers  of  the  members  to  call  and  interrogate  wimesses.  This 
provision  generally  restates  present  law  but  recognizes  coun.sel's  right  to  request  an  Article  39(al  session  to  enter  an  objection. 

Rule  615.  Exclusion  of  Witnesses 

Rule  615  is  taken  from  the  Federal  Rule  with  only  minor  changes  of  terminology.  The  first  portion  of  the  Rule  is  in  conformity  with  present 
practice;  e.g..  '  5.3/.  The  second  portion,  consisting  of  subdivisions  (2)  and  (3).  represents  a  substantial  departure  from  current  practice  and  will 
authorize  the  prosecution  to  designate  another  individual  to  sit  with  the  trial  counsel.  Rule  615  thus  modifies  ^  53/.  Under  the  Rule,  the  military  judge 
lacks  any  di.scretion  to  exclude  potential  witnesses  who  come  within  the  scopeof  Rule  61.5(2)  and  (3)  unless  the  accused's  constitutional  right  to  a  fair 
trial  would  be  violated  Developing  Article  111  practice  recognizes  the  defense  right,  upon  request,  to  have  a  prosecution  witness,  not  excluded  because 
of  Rule  615.  testify  before  other  prosecution  witnesses 

Rule  6 1 5  does  not  prohibit  exclusion  of  either  accused  or  counsel  due  to  misbehavior  when  such  exclusion  is  not  prohibited  by  the  Constimtion  of 
the  United  States,  the  Uniform  Cixle  of  Military  Justice,  this  Manual  or  these  Rules 

Section  vn.  Opinions  and  Expert  Testimony 

Rule  701.  Opinion  Testimony  by  Lay  Witnesses 

Rule  701  is  taken  from  the  Federal  Rule  without  change  and  supersedes  that  portion  of  1 38e  which  deals  with  opinion  evidence  by  lay  wimesses 
Unlike  the  present  Manual  Rule  which  prohibits  lay  opinion  testimony  except  when  the  opinion  was  of  a  “kind  w  hich  is  commonly  drawn  and  which 
cannot,  or  ordinarily  cannot,  be  conveyed  to  the  court  by  a  mere  recitation  of  the  observed  facts."  the  Rule  permits  opinions  or  inferences  whenever 
rationally  based  on  the  perception  of  the  wimess  and  helpful  to  either  a  clear  understanding  of  the  testimony  or  the  determination  of  a  fact  in  issue. 
Consequently,  tne  Rule  is  broader  in  scope  than  the  Manual  provision  it  replaces.  The  specific  examples  listed  in  the  Manual .  "the  speed  of  an 
automobile,  whethera  voice  heard  was  that  of  a  man.  woman  or  child,  and  whether  or  not  a  person  was  drunk'' arc  all  within  the  potential  scopeof  Rule 
701. 

Rul«  702.  Testimony  by  Experts 

Rule  702  is  taken  from  the  Federal  Rule  verbatim ,  and  replaces  that  portion  of  Manual  r  1 38f  dealing  with  expert  testimony.  Although  the  Rule  is 
similar  to  the  present  manual  rule,  it  may  be  broader  and  may  supersede  Erye  v.  United  States.  293  F.  1013  (D  C,  Cir  1923).  an  issue  now  being 
extensively  litigated  in  the  Article  III  courts.  The  Rule's  sole  explicit  test  is  whether  the  evidence  in  question  "will  assist  the  trier  of  fact  to  understand  the 
evidence  or  to  determine  a  fact  in  issue. "  Whether  any  particular  piece  of  evidence  comes  within  this  test  is  normally  a  matter  within  the  military  judge 's 
discretion. 
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Under  Rule  103(a)  any  objection  to  an  expert  on  the  basis  that  the  individual  is  not  in  fact  adequately  qualified  under  the  Rule  will  be  waived  by  a 
failure  to  so  object. 

1  I42e  of  the  present  Manual,  “Polygraph  tests  and  drug-induced  or  hypnosis-induced  interviews.”  has  been  deleted  as  a  result  of  the  adoption  of 
Rule  702. 1  I42e  stales:  “The  conclusions  based  upon  or  graphically  represented  by  a  polygraph  test  and  conclusions  based  upon,  and  the  statements  of 
the  person  interviewed  made  during  a  drug-induced  or  hypnosis-induced  interview  are  inadmissible  in  evidence."  The  deletion  of  the  explicit 
prohibition  on  such  evidence  is  not  intended  to  make  such  evidence  per  se  admissible,  and  is  not  an  express  authorization  for  such  procedures.  Clearly, 
such  evidence  must  be  approached  with  great  care.  Considerations  surrounding  the  naniie  of  such  evidence,  any  possible  prejudicial  effect  on  a  fact 
finder,  and  the  degree  of  acceptance  of  such  ev  ’once  in  the  Article  111  courts  are  factors  to  consider  in  determining  whether  it  can  in  fact  “assist  the  trier 
of  fact.”  As  of  late  1979,  the  Committee  was  unaware  of  any  significant  decision  by  a  United  States  Court  of  Appeals  sustaining  the  admissibility  of 
polygraph  evidence  in  a  criminal  case,  ree.  e.g..  United  Slates  v.  Masri,  547F.2d932(5thCir.  1977);  United  States  v.  Cardarella,  570F.2d264(8th 
Cir.  1978),  although  the  Seventh  Circuit,  see,  e.g..  United  Slates  v.  Bursien,  560  F.2d  779  (7lh  Cir.  1977)  (holding  that  polygraph  admissibility  is 
within  the  sound  discretion  of  the  trial  judge)  and  perhaps  the  Ninth  Circuit,  United  Slates  v.  Benvenisie.  564  F.  2d  335. 339  n.  3  (9th  Cir.  1977),  at  least 
recognize  the  possible  admissibility  cf  such  evidence.  There  is  reason  to  believe  that  evidence  obtained  via  hypnosis  may  be  treated  somewhat  more 
liberally  than  is  polygraph  evidence.  See,  e.g.,  Kline  v.  Ford  Motor  Co.,  523  F.2d  1067  (9th  Cir.  1975). 

Rule  703.  Bases  of  Opinion  Testimony  by  Experts 

Rule  703  is  taken  from  the  Federal  Rule  without  change.  The  Rule  is  similar  in  scope  to  f  138f  of  the  present  Manual,  but  is  potentially  broader  as 
it  allows  reliance  upon  “facts  or  data”  whereas  the  present  Manual’s  limitation  is  phrased  in  terms  of  the  personal  observation,  personal  examination  or 
study,  or  examination  or  study  “of  reports  of  others  of  a  kind  customarily  considered  in  the  practice  of  the  expert's  specialty."  Hypothetical  questions  of 
the  expert  are  not  required  by  the  Rule. 

A  limiting  instruction  may  be  appropriate  if  the  expert  while  expressing  the  basis  for  an  opinion  states  facts  or  data  that  are  not  themselves 
admissible.  See  Rule  105. 

Whether  Rule  703  has  modified  or  superseded  the  Frye  test  for  scientific  evidence.  Frye  V.  United  Stales.  293  F.  1013  (D.C.  Cir.  1923)  is  unclear 
and  is  now  being  litigated  within  the  Article  111  courts. 

Rule  TIM.  Opinion  on  Ultimate  Issue 

Rule  704  is  taken  from  the  Federal  Rule  verbatim.  The  Manual  for  Courts-Martial  is  silent  on  the  issue  and  current  military  law  is  unsettled.  The 
Rule  does  not  permit  the  wimess  to  testify  as  to  his  or  her  opinion  as  to  the  guilt  or  iimocence  of  the  accused  or  to  state  legal  opinions.  Rather  it  simply 
allows  testimony  involving  an  issue  which  must  be  decided  by  the  trier  of  fact.  Although  the  two  may  be  closely  related,  they  are  distinct  as  a  matter  of 
law. 

Ruls  705.  Dlscloura  of  Fscts  or  Osts  Underlying  Expert  Opinion 

Rule  705  is  taken  from  the  Federal  Rule  without  change  and  is  similar  in  result  to  the  requirement  in  •]  1 38e  of  the  present  Manual  that  the  “expert 
may  be  required,  on  direct  or  cross-examination,  to  specify  the  data  upon  which  his  opinion  was  based  and  to  relate  the  details  of  his  observation, 
examination,  or  study.”  Unlike  the  present  Manual,  Rule  705  requires  disclosure  on  direct  examination  only  when  the  military  judge  so  requires. 

Rule  706.  Court  Appointed  Exports 

(a)  Appointment  and  compensation.  Rule  706(a)  is  the  result  of  a  complete  redraft  of  subdivision  (a)  of  the  Federal  Rule  that  was  required  to  be 
consistent  with  Article  46  of  the  Uniform  Code  of  Military  Justice  which  is  implemented  in  115.  1 16  of  the  Manual.  Rule  706(a)  states  the  basic  rule 
that  prosecution,  defense,  military  judge,  and  the  court  members  all  have  equal  opportunity  under  Article  46  to  obtain  expert  witne,s,ses  The  second 
sentence  of  the  subdivision  replaces  subdivision  (b)  of  the  Federal  Rule  which  is  inapplicable  to  the  armed  forces  in  the  light  of  'I  1 16. 

<^)  Disclosure  cf  employment.  Rule  706(b)  is  taken  from  Fed.  R.  Evid.  706(c)  without  change.  The  Manual  is  .silent  on  the  issue,  but  the  subdivision 
should  not  change  military  practice. 

(c)  Accused's  expert  cf  own  selection.  Rule  706(c)  is  similar  in  intent  to  subdivision  (d)  of  the  Federal  Rule  and  adapts  that  Rule  to  military  practice. 
The  subdivision  makes  it  clear  that  the  defense  may  call  its  own  expert  witnesses  at  its  own  expense  without  the  necessity  of  recourse  to  116. 

Sactlon  VIII.  Hearsay 

Rule  801.  OaflnKlons 

(a)  Statemem.  Rule  801(a)  is  taken  from  the  Federal  Rule  without  change  and  is  similar  to  T  139a  of  the  present  Manual. 

(b)  Declaram.  Rule  801(b)  is  taken  from  the  Federal  Rule  verbatim  and  is  the  same  dehnition  used  in  present  military  practice. 

(c)  Hearsay.  Rule  801(c)  is  taken  from  the  Federal  Rule  verbatim.  It  is  similar  to  the  present  Manual  definition,  found  in  1  139a.  which  states:  “A 
statement  which  is  offered  in  evidence  to  prove  the  truth  of  the  matters  stated  therein,  but  which  was  not  made  by  the  author  when  a  witness  before  the 
court  at  a  hearing  in  which  it  is  so  offered,  is  hearsay.”  Although  the  two  definitions  are  basically  identical,  they  actually  differ  sharply  as  a  result  of  the 
Rule’s  exceptions  which  are  discussed  infra. 

(d)  Statements  which  are  not  hearsay.  Rule  801  (d)  is  taken  from  the  Federal  Rule  without  change  and  removes  certain  categories  of  evidence  from  the 
definition  of  hearsay.  In  all  cases,  those  categories  represent  hearsay  within  die  meaning  of  the  present  Manual  definition. 
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0)  Prior  statement  by  witness.  Rule  801  (d)(  I )  is  taken  from  the  Federal  Rule  without  change  and  removes  certain  prior  statements  hy  the  witness 
from  the  defimtion  of  hearsay.  Underthe  present  Manual  rule,  an  oui-ol-couri  siatement  not  within  an  exception  to  the  hearsay  rule  and  unadopted  by  the 
testifying  witness,  is  inadmissible  hearsay  notwithstanding  the  fact  that  the  declarant  is  nowon  the  stand  aiic  -  to  be  cross-examined.  *  I  .Wm  V ruled 
States  V.  Burge,  1  M.J.  408  (C  M  .  A.  1976)  (Cook.  J  .  concurring).  The  justiticalion  for  the  present  Manual  rule  is  presumably  the  traditional  view  that 
out  of  court  statements  cannot  be  adequately  tested  by  cross-examination  because  of  the  time  differential  between  the  making  of  the  statement  and  the 
giving  of  the  in-coutf  testimony.  The  Federal  Rules  of  Evidence  Advisory  Committee  rejected  this  view  in  part  believing  botn  that  later  cross- 
examination  is  sufficient  to  ensure  reltability  and  that  earlier  statements  are  usually  preferable  to  later  ones  because  of  the  possibility  of  memoo'  loss.  See 
generally,  4  J.  WEINSTEIN  &  M.  BERGER.  WEINSTEIN'S  EVIDENCE  80l((/)(  I  )|0I  j  ( 1978).  Rule  80 1  (dll  I )  thus  not  only  makes  an  important 
shift  in  the  military  theory  of  hearsay,  but  also  makes  an  important  change  in  law  by  making  admissible  a  number  of  types  of  statements  that  are  either 
inadmissible  or  likely  to  be  madmissibte  under  present  military  law 

Rule  801(d)(1)(A)  makes  admissible  on  the  merits  a  statement  inconsistent  with  the  in-court  testimony  of  the  witness  when  the  prior  statement 
“was  given  under  oath  subject  to  the  penalty  of  perjury  at  a  trial,  hearing,  or  ixher  proceeding,  or  in  a  deposition."  The  Rule  does  not  require  that  the 
witness  have  been  subject  to  cross-examination  at  the  earlier  proceeding,  but  requires  that  the  w  itness  must  hav  e  been  under  oath  and  subject  to  penalty 
of  perjury.  Although  the  definition  of  “trial,  hearing,  or  other  proceeding"  is  uncertain,  it  is  apparent  that  the  Rule  was  intended  to  include  grand  jury 
testimony  and  may  be  extremely  broad  in  scope.  .See.  e.g..  United  States  v.  Castro-Ayon.  5.f7F.7d  lOS.S  l9thCir ).  eert.  denied.  429  L'S  983  (1976) 
(tape  recorded  statements  given  under  oath  at  a  Border  ftimil  station  found  to  be  within  the  Rule).  It  should  clearly  apply  to  Article  32  hearings.  The  Rule 
does  not  require  as  a  prerequisite  a  statement  “given  under  oath  subject  to  the  penalty  of  perjury  "  The  mere  fact  that  a  statement  was  given  under  oath 
may  not  be  sufficient.  No  foundation  other  than  that  indicated  as  a  condition  precedent  in  the  Rule  is  apparently  necessary  to  admit  the  statement  under 
the  Rule.  But  see  WEINSTEIN’S  EVIDENCE  801-74  ( 1978). 


Rule  801  (d)(1)(B)  makes  admissible  on  the  merits  a  statement  consistent  with  the  in-court  testimony  of  the  w  itness  and  "offered  to  rebut  an  express 
or  implied  charge  against  the  declarant  of  recent  fabrication  or  improper  influence  or  motive  "  L'niikc  Rule  80 1  (d)(  I )( A ).  the  earlier  consistent  statement 
need  not  have  been  made  under  oath  or  at  any  type  of  proceeding.  On  its  face,  the  Rule  does  not  require  that  the  consistent  statement  offered  have  been 
made  prior  to  the  time  the  improper  influence  or  motive  arose  or  prior  to  the  alleged  recent  fabrication  Notw  ithstanding  this,  at  least  two  circuits  have 
read  such  a  requirement  into  the  rule.  United  States  v.  Quinta,  582F.2d224(2dCir.  1978);  United States  i  SchoHe.  553  F  2d  I  l()9(8thCir.  1977).  See 
also  United  States  v.  Dominquez,  604  F.2d  304  (4th  Cir.  1979). 

The  propriety  of  this  limitation  is  clearly  open  to  question.  See  generally  United  States  c.  Rubin.  609  F2d  51  (2d  Cir  1979).  The  limitation  docs 
not,  however,  prevent  admission  of  consistent  statements  made  after  the  inconsistent  statement  but  before  the  improper  influence  or  motive  arose. 
United  States  v.  Scholle,  supra.  Rule  80l(d)(  11(B)  provides  a  possible  means  to  admit  evidence  of  fresh  complaint  in  prosecution  of  sexual  offenses. 
Although  limited  to  circumstances  in  which  there  is  a  charge,  for  example,  of  recent  fabrication,  the  Rule,  when  applicable,  would  permit  not  only  the 
fact  of  fresh  complaint,  as  is  presently  possible,  but  also  the  entire  portion  of  the  consistent  statement. 

Under  Rule  801(d)(1)(C)  a  statement  of  identification  is  not  hearsay.  The  content  of  the  statement  as  well  as  the  fact  of  identification  is  admissible. 
The  Rule  must  be  read  in  conjunction  with  Rule  321  which  governs  the  admissibility  of  statements  of  pretrial  identilication. 

(2)  Admission  by  party  opponent .  Rule  801(d)(2)eliminalesanumberofcategoriesof  statements  from  the  scope  of  the  hearsay  rule.  Unlike  those 
statements  within  the  purview  of  Rule  802(d)(  1 ).  tl  ese  statements  would  have  come  within  the  exceptions  to  the  hearsay  mic  as  recogni/ed  in  the 
Manual.  Consequently,  their  “reclassification"  is  a  matter  of  academic  interest  only.  No  practical  difference  results.  The  reclassification  results  from  a 
belief  that  the  adversary  system  impels  admis  ability  and  that  reliability  is  not  a  significant  factor. 

Rule  801(d)(2)(A)  makes  admissible  aga,nst  a  party  a  statement  made  in  either  the  pany's  individual  or  representative  capacity  This  Is  treated  as  an 
admission  or  confession  under  *  140a  of  the  present  Manual,  and  is  an  exception  to  the  present  hearsay  rule. 

Rule  80l(a)(2KB)  makes  admissible  “a  statement  of  which  the  party  has  manifested  the  party  sadoptionor  belief  in  its  truth.  "  This  is  an  adoptive 
admission  and  is  an  exception  to  the  present  hearsay  rule  Cf.  ''  l4<X«)(4)of  the  present  Manual.  While  silence  may  be  treated  as  an  admission  on  the 
facts  of  a  given  case,  see,  e.g..  Rule  .304(hl(3)  and  the  analysis  thereto,  under  Rule  801(a)(2)  that  silence  must  have  been  intended  by  the  declarant  to 
have  been  an  assertion.  Otherwise,  the  statement  will  not  be  hearsay  within  the  meaning  of  Rule  80lla)(2)  and  w  ill  presumably  be  admissible,  if  at  all. 
as  cucumstantial  evidence 

Rule  801(d)(2)(C)  makes  admissible  "a  statement  by  a  person  auttairizcd  by  the  party  to  make  a  statement  concerning  the  subject  "  While  this  is 
not  expressly  dealt  with  by  the  Manual,  it  would  be  admissible  under  pre.sent  law  as  an  admission,  ef.  '  1406.  utilizing  agency  theory 

Rule  80l(dK2)(D)  makes  admissible  "a  statement  by  the  party's  agent  or  servant  concerning  a  matter  within  the  scope  of  the  agency  or  employ  iiient 
of  the  agent  or  servant,  made  during  the  existence  of  the  relationship."  These  statements  would  appear  to  be  admissible  under  present  law.  .Statements 
made  by  mterpreters.  as  by  an  individual  serving  as  a  translalorforaservicemember  in  a  foreign  nation  who  is,  for  example,  attempting  to  consummate 
a  drug  transaction  with  a  non-English  speaking  pervin.  shtiuld  be  admissible  under  Rule  80l(d)(2)(Dl  or  Rule  8()lldll2l(Cl 

Rule  801(dK2HE)  makes  admissible  "a  statement  by  a  co-conspirator  of  a  party  during  the  course  and  in  furtherance  of  the  conspiracy"  This  is 
similar  to  the  military  hearsay  exception  found  in  v  1406  of  the  present  Manual.  Whether  a  conspiracy  existed  for  purposes  of  this  Rule  is  solely  a  matter 
for  the  military  judge.  Although  this  is  the  prevailing  Article  III  rule,  it  is  also  the  consequence  of  the  Military  Rules'  nuxIiMcalion  to  Federal  Rule  of 
Evidence  104(b).  Rule  801  (dl(2l(El  does  mx  address  many  cnttcal  procedural  matters  asssKiated  w  ith  the  use  of  co-consptrator  evidence  See  generalls 
Comment,  Restructuring  the  Independent  Uvidenee  Requirement  li  the  Coeon.spirator  Hearsay  Uxeepiiiin.  127L'  Fa  1.  Ren  I4.39||479|  FVir 
example,  the  burden  of  proof  placed  on  the  proponent  is  unclear  although  a  preponderance  appears  tohethcdcncloping  Article  III  trend  Similarly,  there 
is  substantial  confusion  surrounding  the  question  of  whether  statements  of  an  alleged  co-conspirator  may  themscK  es  he  considered  by  the  military  judge 
when  determining  whether  the  declarant  was  in  fact  a  co-conspirator.  ThispnKcss.  known  as  hoiXstrapping.  is  not  pcmiitted  under  pa'seni  iiiiliuuy  law 
See.  eg..  United  Staes  v  Duffy.  49  C  M  R  208,  2 10 1  AFC  MR  1974);  United  States  i.  LaBossiere.  1 3  CM  .4  337.  339,  32  C  M  R  337,  3.39 
(1962).  A  number  of  circuits  have  suggested  that  Rule  104(a)  allows  the  use  ot  such  statements,  hut  at  least  two  circuits  ha\e  held  that  other  factors 
prohibit  bootstrapping.  United  States  ..  James,  590  F.2d  575  (5ih  Ctrl  ten  banc),  cert  dented.  442  U  .S  917 1 19791;  United  States  i.  \'a/eniia.  609 
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F.2d  603  (2d  Cir.  1979).  Until  such  time  as  the  Article  III  practice  is  settled,  discretion  would  dictate  that  present  military  law  be  followed  and  that 
bootstrapping  not  be  allowed.  Other  procedural  factors  may  also  prove  troublesome  although  not  to  the  same  extent  as  bootstrapping.  For  example,  it 
appears  to  be  appropriate  for  the  military  judge  to  determine  the  co-conspirator  question  in  a  preliminary  Article  39(a)  session.  Although  receipt  of 
evidence  “subject  to  later  connection"  or  prtxif  is  legally  possible,  the  probability  of  serious  error,  likely  requiring  a  mistrial,  is  apparent. 

Rule  801(d)(2)(E)  does  not  appear  to  change  what  may  be  termed  the  "substantive  law"  relating  to  statements  made  by  co-conspirators.  Thus, 
whether  a  statement  was  made  by  a  co-conspirator  in  furtherance  of  a  conspiracy  is  a  question  for  the  military  judge,  and  a  statement  made  by  an 
individual  after  he  or  she  was  withdrawn  from  a  conspiracy  is  not  made  "in  furtherance  of  the  conspiracy." 

Official  statements  made  by  an  officer — as  by  the  commanding  officer  of  a  battalion,  squadron,  or  ship,  or  by  a  staff  officer,  in  an  indorsement  of 
other  communication — ate  not  excepted  from  the  operation  of  the  hearsay  rule  merely  by  reason  of  the  official  character  of  the  communication  or  the 
tank  or  position  of  the  officer  making  it. 

The  following  examples  of  admissiblity  under  this  Rule  may  be  helpful: 

( 1 )  A  is  being  tried  for  assaulting  B .  The  defense  presents  the  testimony  of  C  that  just  before  the  assault  C  heard  B  say  to  A  that  B  was  about  to  kill  A 
with  B’s  knife.  The  testimony  of  C  is  not  hearsay,  for  it  is  offered  to  show  that  A  acted  in  self-defense  because  B  made  the  statement  and  not  to  prove  the 
truth  of  B's  statement. 

(2)  A  is  being  tried  for  rape  of  B.  If  B  testifies  at  trial,  the  testimony  of  B  that  she  had  previously  identified  A  as  her  attacker  at  an  identification 
lineup  would  be  admissible  under  Rule  801(d)(1)(C)  to  prove  that  it  was  A  who  raped  B. 

(3)  Private  A  is  being  tried  for  disobedience  of  a  certain  order  given  him  orally  by  Lieutenant  B.  C  is  able  to  testify  that  he  heard  Lieutenant  B  give 
the  order  to  A.  This  testimony,  including  testimony  of  C  as  to  the  terms  of  the  order,  would  not  be  hearsay. 

(4)  The  accused  is  being  tried  for  the  larceny  of  clothes  from  a  locker.  A  is  able  to  testify  that  B  told  A  that  B  saw  the  accused  leave  the  quarters  in 
which  the  locker  was  located  with  a  bundle  resembling  clothes  about  the  same  time  the  clothes  were  stolen.  This  testimony  from  A  would  not  be 
admissible  to  prove  the  facts  stated  by  B. 

(5)  The  accused  is  being  tried  for  wrongfully  selling  government  clothing.  A  policeman  is  able  to  testify  that  while  on  duty  he  saw  the  accused  go 
into  a  shop  with  a  bundle  under  his  arm:  that  he  entered  the  shop  and  the  accused  ran  away;  that  he  was  unable  to  catch  the  accused;  and  that  thereafter  the 
policeman  asked  the  proprietor  of  the  shop  what  the  accused  was  doing  there;  and  that  (he  proprietor  replied  that  the  accused  sold  him  some  uniforms  for 
which  he  paid  the  accused  S30.  Testimony  by  the  policeman  as  to  the  reply  of  the  proprietor  would  be  hearsay  if  it  was  offered  to  prove  the  facts  stated  by 
the  proprietor.  The  fact  that  the  policeman  was  acting  in  the  line  of  his  duty  at  the  time  the  proprietor  made  the  statement  would  not  render  the  evidence 
admissible  to  prove  the  truth  of  the  statement. 

(6)  A  defense  witness  in  an  assault  case  testifies  on  direct  examination  that  the  accused  did  not  strike  the  alleged  victim.  On  cross-examination  by 
the  prosecution,  the  witness  admits  that  at  a  preliminary  investigation  he  stated  that  the  accused  had  struck  the  alleged  victim.  The  testimony  of  the 
witness  as  to  this  stateriKnt  wilt  be  admissible  if  he  was  under  oath  at  the  time  and  subject  to  a  prosecution  for  perjury. 

Rul«  802.  Hearsay  Rule 

Rule  802  is  taken  generally  from  the  Federal  Rule  but  has  been  modified  to  recognize  the  application  of  any  applicable  Act  of  Congress. 

Although  the  basic  rule  of  uiadmissibility  for  hearsay  is  identical  with  that  found  in  ^  1 39a  of  the  present  Manual ,  there  is  a  substantial  change  in 
military  practice  as  a  result  of  Rule  103(a).  Under  the  present  Manual,  hearsay  is  incompetent  evidence  and  does  not  require  an  objection  to  be 
inadmissible.  Under  the  new  Rules,  however,  admission  of  hearsay  will  not  be  error  unless  there  is  an  objection  to  the  hearsay.  See  Rule  103(a). 

Rule  803.  Hearsay  Excaptlona;  Availability  of  Daclarant  Immatarlal 

Rule  803  is  taken  generally  from  the  Federal  Rule  with  modifications  as  needed  for  adapation  to  military  practice.  Overall,  the  Rule  is  similar  to 
practice  under  Manual  142  and  144  of  the  present  Manual.  The  Rule  is.  however,  substantially  more  detailed  and  broader  in  scope  than  the  present 
Manual. 

(1)  Present  sense  impression.  Rule  803(1)  is  taken  from  the  Federal  Rule  verbatim  The  exception  it  establishes  is  not  now  recognized  in  the 
Manual  for  Courts-Martial.  It  is  somewhat  similar  to  a  spontaneous  exclamation,  but  does  not  require  a  startling  event.  A  fresh  complaint  by  a  victim  of 
a  sexual  offense  may  come  within  this  exception  depending  upon  the  circumstances 

(2)  Excited  utterance.  Rule  803(2)  is  taken  from  the  Federal  Rule  verbatim.  Although  similar  to  1426  of  the  present  Manual  with  respect  to 
spontaneous  exclamations,  the  Rule  would  appear  to  be  more  lenient  as  it  does  not  seem  to  require  independent  evidence  that  the  startling  event 
occurred.  An  examination  of  the  Federal  Rules  of  Evidence  Advisory  Committee  Note  indicates  some  uncertainty,  however,  S.  SALTZBURG  &  K. 
REDDEN,  FEDERAL  RULE.S  OF  EVIDENCE  MANUAL  540  (2d  ed.  1977).  A  ftesh  complaint  of  a  sexual  offense  may  come  within  this  exception 
depending  on  the  circumstances. 

(3)  Then  existing  mental,  emotional,  or  physical  condition.  Rule  803(3)  is  taken  from  the  Federal  Rule  verbatim  The  Rule  is  similar  to  that 
found  in  present  Manual  1'  1 42d  but  may  be  slightly  mote  limited  m  that  it  may  not  permit  statements  by  an  individual  to  be  offered  to  disclose  the  intent 
of  another  person.  Ftesh  complaint  by  a  victim  of  a  sexual  offense  may  come  within  this  exception. 

(4)  Statements  for  purposes  of  medical  diagnosis  or  treatment  Rule  80.3(4)  is  taken  from  the  Federal  Rule  verbatim.  It  is  substantially  broader 
than  the  state  of  mind  or  body  exception  found  in  *’  1 42d  of  the  present  Manual.  It  allows,  among  other  matters .  statements  as  to  the  cause  of  the  medical 
problem  presented  for  diagnosis  or  treatriKnt.  Potentially,  the  Rule  is  extremely  bn>ad  and  will  permit  statements  made  even  to  non-medical  personnel 
ie.g.,  membersof  one's  family)  and  on  behalf  of  others  so  long  as  the  statements  arc  made  for  the  purpose  of  diagnosis  or  treatment  The  basis  for  the 
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exception  is  the  presumption  that  an  mdividua)  seeking  relief  from  a  medical  problem  has  incentive  to  make  accurate  statements  See  ^enenilh.  4  J 
WEINSTEIN  &  M  BERGER,  WEINSTEIN  S  EVIDENCE  804(4)|0I)  (1978).  The  admissibility  under  this  exception  of  those  portions  of  a 
statement  not  relevant  to  diagnosis  or  treatment  is  uncertain  Although  statements  made  to  a  physician,  for  example,  merely  to  enable  the  physician  to 
testify,  do  nut  appear  to  come  within  the  Rule,  statements  solicited  in  good  faith  by  others  in  order  to  ensure  the  health  of  the  declarant  would  appear  to 
come  within  the  Rule.  Rule  803(4)  may  be  used  in  an  appropnate  case  to  present  evidence  of  fresh  complaint  in  a  sexual  case 

(5)  Recorded  recollection  Rule  803(5)  is  taken  from  the  Federal  Rule  without  change,  and  is  similar  to  the  present  exception  for  past  recollection 
recorded  found  in  146a  and  I49c(  I  )(b)  of  the  present  Manual  except  that  under  the  Rule  the  memorandum  may  be  read  but  not  presented  to  the  fact 
finder  unless  offered  by  the  adverse  party. 

{b)  Record  cf  regularly  conducted  activity.  Rule  803(6)istakengenetally  from  the  Federal  Rule.  Two  modifications  have  been  made,  however,  to 
adapt  the  rule  to  military  practice.  The  definition  of  "business  "  has  been  expanded  to  explicitly  include  the  armed  forces  to  ensure  the  continued 
application  of  this  hearsay  exception,  and  adescnptive  list  of  documents,  taken  generally  from  present  Manual  I44d,  has  been  included  Although  the 
activities  of  the  armed  forces  do  not  constitute  a  profit  making  business,  they  do  constitute  a  business  within  the  meaning  of  the  hearsay  exception,  see 
H  144e,  of  the  present  Manual,  as  svell  as  a  "regularly  conducted  activity". 

The  specific  types  erf  records  included  within  the  Rule  are  those  which  are  normally  records  of  regularly  conducted  activity  within  the  armed 
forces.  They  arc  included  because  of  their  importance  and  because  their  omission  from  the  Rule  would  be  impracticable  The  fact  that  a  record  is  of  a 
type  described  within  the  subdivision  does  not  eliminate  the  need  for  its  proponent  to  show  that  the  pariicular  record  comes  within  the  Rule  when  the 
record  is  challenged:  the  Rule  does  establish  that  the  types  of  records  listed  are  normally  business  records. 

Chain  of  custody  receipts  or  documents  have  been  included  to  emphasize  their  administrative  nature.  Such  documents  perform  the  critical  function 
of  accounting  for  property  obtained  by  the  United  States  Government,  Although  they  may  be  used  as  prosecution  evidence,  their  primary  purpose  is 
simply  one  of  property  accountability.  In  view  of  the  pnmary  administrative  purpose  of  these  matters,  it  was  necessary  to  provide  expressly  for  their 
admissibility  as  an  exception  to  the  hearsay  rule  in  order  to  clearly  reject  the  interpretation  of  I44d  of  the  present  Manual  with  respect  to  chain  of 
custody  forms  as  set  forth  in  United  States  v.  Porter.  7  M  J  32  (CM  A.  1919)  and  United  States  v.  Nault.  4  M.J  318  (CM  A.  1978)  insofar  as  they 
concerned  chain  of  custody  forms 

Laboratory  reports  have  been  included  in  recognition  of  the  function  of  forensic  laboratories  as  impartial  examini  .ig  centers  The  report  is  simply  a 
rocotd  of  ""regularly  conducted"'  activity  of  the  laboratory.  See.  e  g..  United  States  v.  Strangswlien.  7  M.J.  225  (C  M  A  1979);  United  Stales  v. 
Evans,  21  U'.S.C.M  A  579.  45  C  M  R.  .353  (1972). 

(tograph  1 44</ prevented  a  record  "made  principally  with  a  view  to  prosecution,  or  other  disciplinary  or  legal  action  ,  "  from  being  admitted  as 
a  busuiess  record  The  limitation  has  been  deleted,  but  see  Rule  803(8KB)  and  its  Analysis.  It  should  be  noted  that  a  record  of  "regularly  conducted 
activity"  is  unlikely  to  have  a  prosecutorial  intent  in  any  event. 

The  fact  that  a  record  may  fit  within  ancfher  exception,  e.g..  Rule  803(8),  does  not  generally  prevent  it  from  being  admissible  under  this 
subdivision  although  it  would  appear  that  the  exclusion  found  in  Rule  803(8)( B )  for  "matters  observed  by  police  officers  and  other  personnel  acting  in  a 
law  enforcement  capacity"  prevent  any  such  record  from  being  admissible  as  a  record  of  regularly  conducted  activity  Otherwise  the  lirmtation  in 
subdivision  (8)  would  serve  no  useful  purpose.  See  also  Analysis  to  Rule  803(8)(B). 

Rule  803(6)  is  generally  similar  to  the  present  Manual  rule  but  is  potentially  broader  because  of  its  use  of  the  expression  "regularly  conducted" 
activity  in  addition  to  "business"  It  also  permits  records  of  opinion  which  are  prohibited  by  3!  1 44d  of  the  present  Manual .  Offsetting  these  factors  is  the 
fact  that  the  Rule  requires  that  the  memorandum  was  "made  at  or  near  the  time  by,  or  from  information  transmitted  by  a  person  with  knowledge  .  . 
but  31  144c  of  the  present  Manual  rule  e.xpressly  does  not  require  such  knowledge  as  a  condition  of  admissibility 

(7)  Absence  of  entry  in  records  kept  in  accordance  with  the  provisions  cf  paragraph  (6).  Rule  803(7)  is  taken  verbatim  from  the  Federal 
Rule.TYie  Rule  is  similar  to  3!t  143a(2)(h)  and  143(83)  of  the  present  Manual. 

(8)  Public  records  and  reports.  Rule  803(8)  has  been  taken  generally  from  the  Federal  Rule  but  has  been  slightly  modified  to  adapt  it  to  the 
military  environment.  Rule  803(8)(B)  has  been  redrafted  to  apply  to  "police  officers  and  other  personnel  acting  in  a  law  enforcement  capacity  "  rather  the 
Federal  Rule's  “police  officers  and  other  law  enforcement  personnel  ".  The  change  was  necessitated  by  the  fact  that  all  military  personnel  may  act  in  a 
disciplinary  capacity.  Any  officer,  for  example,  regardless  of  assignment,  may  potentially  act  as  a  military  policeman  The  capacity  within  which  a 
member  of  the  armed  forces  acts  may  be  critical. 

The  Federal  Rule  was  also  modified  to  include  a  list  of  records  that,  when  made  pursuant  to  a  duty  required  by  law,  will  be  admissible 
notwithstanding  die  fact  that  they  may  have  been  made  as  “matters  observed  by  police  officers  and  other  personnel  acting  in  a  law  enforcement  capacity. " 
Their  inclusion  is  a  direct  result  of  the  fact,  discussed  above .  that  military  persoimel  may  all  function  within  a  law  enforcement  capacity  The  Committee 
determined  it  would  be  impracticable  and  contrary  to  the  intent  of  the  Rule  to  allow  the  admissibility  of  records  which  are  truly  administrative  in  nature 
and  unrelated  to  the  problems  inherent  in  records  prepared  only  for  purposes  of  prosecution  to  depend  upon  whether  the  maker  was  at  that  given  instant 
acting  in  a  law  enforcement  capacity.  The  language  involved  is  taken  generally  from  5  1 44()  of  the  present  Manual .  Admissibility  depends  upon  whether 
the  record  is  “a  record  of  a  fact  or  event  if  made  by  a  person  within  the  scope  of  his  official  duties  and  those  duties  included  a  duty  to  know  or  ascertain 
through  appropriate  and  trustworthy  channels  of  information  the  truth  of  the  fact  or  event  "  "Whether  any  given  record  was  obtained  in  such  a 
trustworthy  fashion  is  a  question  for  the  military  judge  The  explicit  limitation  on  admissibility  of  records  made  "pnncipally  with  a  view  to  prosecution” 
now  found  in  31  144d  has  been  deleted 

The  fact  that  a  dixument  may  be  admissible  under  another  exception  to  the  hearsay  rule.  eg..  Rule  803(6),  does  not  make  it  inadmissible  under 
this  subdivision. 

Military  Rule  of  Evidence  803(8)  raises  numerous  significant  questions  Rule  803(8KA)  extends  to  "records,  reports,  statements,  or  data 
compilations"  of  public  offices  or  agencies,  setting  forth  (A)  the  activities  of  the  office  or  agency  "  The  term  "public  office  or  agency"'  within  this 
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subdivision  is  defined  to  include  any  government  office  or  agency  including  those  of  the  armed  forces  Within  the  civilian  context,  the  definition  of 
"public  offices  or  agencies”  is  fairly  clear  and  the  line  of  demarcation  between  governmental  and  private  action  can  be  clearly  drawn  in  most  cases  The 
same  may  not  be  true  within  the  armed  forces,  it  is  unlikely  that  every  action  taken  by  a  servicemember  is  an  'activity"  of  the  department  of  which  he  or 
she  is  a  member.  Presumably,  Rule  803(8)  should  be  restricted  to  activities  of  formally  sanctioned  irstrumentalities  roughly  similar  to  civilian  entities 
For  example,  the  activities  of  a  squadron  headquarters  or  a  staff  section  would  come  within  the  definition  of  “office  or  agency  "  Pursuant  to  this 
rafionale,  there  is  no  need  to  have  a  military  regulation  or  directive  to  make  a  statement  of  a  "public  office  or  agency"  under  Rule  803(8MA|  However, 
such  regulations  or  directives  might  well  be  highly  useful  in  establishing  that  a  given  administrative  mechanism  was  indeed  an  "office  or  agency"  within 
the  meaning  of  the  Rule. 

Rule  803(8)(B)  encompasses  "matters  observed  pursuant  to  duty  imposed  by  law  as  to  which  matters  there  was  a  duty  to  report  .  .  ."  This 

portion  of  Rule  803(8 )  is  broader  than  subdivision  ( 8 )( A )  as  it  extends  to  far  more  than  just  the  normal  procedures  of  an  office  or  agency  Perhaps  because 
of  this  extent,  it  requires  that  there  be  a  specific  duty  to  observe  and  report.  This  duty  could  take  the  form  of  a  statement,  general  order,  regulation,  or  any 
competent  order. 

The  exclusion  in  the  Federal  Rule  for  "matters  observed  by  police  officers”  was  intended  to  prevent  use  of  the  exception  for  evaluative  reports  as  the 
House  Committee  believed  them  to  be  unreliable.  Because  of  the  explicit  language  of  the  exclusion,  nomial  stamtory  construction  leads  to  the 
conclusion  that  reports  which  would  be  within  Federal  or  Military  Rule  803(8)  but  for  the  exclusion  in  (8)(B)  are  not  otherwise  admissible  under  Rule 
803(6).  Otherwise  the  inclusion  of  the  limitation  would  serve  virtually  no  purpose  whatsoever.  There  is  no  contradiction  between  the  excluskxi  in  Ruk 
803(8)(B)  and  the  specific  documents  made  admissible  in  Rule  803(8)  (and  Rule  803(6))  because  those  documents  are  not  matters  "observed  by  police 
officers  and  other  personnel  acting  in  a  law  enforcement  capacity."  To  the  extent  that  they  might  be  so  considered,  the  specific  language  included  by  the 
Committee  is  expressly  intended  to  reject  the  subdivision  (8)(B)  limitation  Note,  however,  that  all  forms  of  evidence  not  within  the  specific  item  listing 
of  the  Rule  but  within  the  (8)(B)  exclusion  will  be  admissible  insofar  as  Rule  803(8 )  is  concerned ,  whether  the  evidence  is  military  or  civilian  in  origin . 

A  question  not  answered  by  Rule  803(8)  is  the  extent  to  which  a  regulation  or  directive  may  circumscribe  Rule  803(8).  Thus,  if  a  regulation 
establishes  a  given  format  or  procedure  for  a  report  which  is  not  followed,  is  an  otherwise  admissible  piece  of  evidence  inadmissible  for  lack  of 
conformity  with  the  regulation  or  directive?  The  Committee  did  not  address  this  issue  in  the  context  of  adopting  the  Rule.  However,  it  would  be  at  least 
logical  to  argue  that  a  record  not  made  in  substantial  conformity  with  an  implementing  directive  is  not  sufficiently  reliable  to  be  admissible.  See.  e.g.. 
Rule  403.  Certainly,  military  case  law  predating  the  Military  Rules  may  resolve  this  matter  to  the  extent  to  which  it  is  not  based  purely  on  now  obsolete 
Manual  provisions.  As  the  modifications  to  subdivision  (8)  dealing  with  specific  records  retains  the  present  Manual  language,  it  is  particularly  likely  that 
present  case  law  will  survive  in  this  area. 

Rule  803(8)(C)  makes  admissible,  but  only  against  the  Government,  "facmal  findings  resulting  from  an  investigation  made  pursuant  to  authority 
granted  by  law,  unless  the  sources  of  information  or  other  circumstances  indicate  lack  d  trusthworthiness."  This  provision  will  make  factual  findings 
made,  for  example,  by  an  Article  32  Investigating  Officer  or  by  a  Court  of  Inquiry  admissible  on  behalf  of  an  accused.  Because  the  provision  applies 
only  to  "factual  findings,”  great  care  must  be  taken  to  distinguish  such  factual  determinations  from  opinions,  recommendations,  and  incidental 
inferences. 

(9)  Records  of  vital  statistics.  Rule  803(9)  is  taken  verbatim  from  the  Federal  Rule  and  has  no  express  equivalent  in  the  present  Manual 

(10)  Absence  cf  public  record  or  entry.  Rule  803(  10)  is  taken  verbatim  from  the  Federal  Rules  and  is  similar  to  present  Manual  *'  143o(2Kg). 

(I  \-l3)  Records  cf  religious  organisations:  Marriage,  baptismal,  and  similar  certificates :  Family  records.  Rule  802(1 1 )-( 13)  are  all  taken 
verbatim  from  the  Federal  Rule  and  have  no  express  equivalents  in  the  present  Manual 

(14-16)  Records  of  documents  ejecting  an  interest  in  property:  Statements  in  documents  tweeting  an  interest  in  property:  statements  in 
ancient  documents.  Rules  803(I4)-(16)  are  taken  verbatim  from  the  Federal  Rule  and  have  no  express  equivalent  in  the  present  Manual  Although 
intended  primarily  for  civil  cases,  they  all  have  potential  importance  to  couits-martial . 

ill)  Market  reports,  commerical  publications.  Rule  803(  1 7)  is  taken  generally  from  the  Federal  Rule.  Government  price  lists  have  been  added 
because  of  the  degree  of  reliance  placed  upon  them  in  military  life.  Although  included  within  the  general  Rule,  the  Committee  believed  it  inappropriate 
and  impracticable  not  to  clarify  the  matter  by  specific  reference.  The  Rule  is  similar  in  scope  and  effect  to  Manual  ^  I44f  except  that  it  lacks  the 
Manual’s  specific  reference  to  an  absence  of  entries  The  effect,  if  any.  of  the  difference  is  unclear 

US)  Learned  treaties .  Rule  803(18)  is  taken  from  the  Federal  Rule  without  change.  Unlike  I38f  of  the  present  Manual,  which  allowed  use  of 
such  statements  only  for  impeachment,  this  Rule  allows  substantive  use  on  the  merits  of  statements  w  iihin  treaties  if  relied  upon  in  direct  testimony  or 
called  to  the  expert’s  attention  on  cross-examination.  Such  statement  may  not,  however,  be  given  to  the  fact  finder  as  exhibits. 

(19-20)  Reputation  concerning  personal  or  family  history:  reputation  concerning  boundaries  or  general  htstorw  Rules  803l  19)-(2())  are 
taken  without  change  from  the  Federal  Rule  and  have  no  express  equivalents  in  the  present  Manual 

(21)  Reputation  as  to  character  Rule  803(  2 1 )  is  taken  from  the  Federal  Rule  without  change  It  is  similar  to  1 38f  of  the  present  Manual  in  that  it 
creates  an  exception  to  the  hearsay  rule  for  reputation  evidence.  "Reputation"  and  "community"  are  defined  in  Rule  40,S(d),  and  "community"  includes  a 
"military  organization  regardless  of  size"  Affidavits  and  other  written  statements  are  admissible  to  show  character  under  Rule  aO.SicI,  and.  when 
offered  pursuant  to  that  Rule,  are  an  exception  to  the  hearsay  rule 

(22)  Judgment  or  previous  conviction.  Rule  803(22)  is  taken  from  the  Federal  Rule  but  has  been  mixlified  to  recognize  convictions  of  a  enme 
punishable  by  a  dishonorable  discharge,  a  unique  punishment  not  present  in  civilian  life.  See  al.so  Rule  609  and  its  Analysis 

There  is  no  equivalent  to  this  Rule  in  military  law  Although  the  Federal  Rule  isclearly  applicable  to  criminal  cases,  itsonginal  intent  was  to  allow 
use  of  a  prior  cnminal  conviction  in  a  subsequent  civil  action.  To  the  extent  that  it  is  used  for  cnminal  cases,  significant  constitutional  issues  are  raised, 
especially  if  the  prior  conviction  is  a  foreign  one,  a  question  almost  certainly  not  anticipated  by  the  Federal  Rules  Advisory  Committee 
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(23)  Judgment  as  to  personal,  family  or  i^eneral  history,  or  houndaries.  Rule  K03(  23)  is  laken  verbalini  from  the  I-ederal  Rule,  ant)  has  no 
express  equivalent  in  the  present  Manual,  Although  intended  prinianly  tor  civil  cases,  it  cRmtIv  has  p^xenhal  use  in  ctmrts-mariial  tor  such  matters  as 
pnwf  t)t  jurisdiction. 

(24)  Other  exceptions.  Rule  803(24)  is  taken  from  the  Federal  Rule  without  change  It  has  no  express  equivalent  in  the  present  Manual  as  it 
establishes  a  general  exception  to  the  hearsay  Rule.  The  Rule  implements  the  general  |x>licy  behind  the  Rules  ot  penuimng  admissum  o1  probative  and 
reliable  evidence.  Not  only  must  the  evidence  in  question  satisfy  the  tha*e  conditions  listed  in  the  Ruleimatenaliiv.  more  probative  on  the  point  than  an\ 
(.Kher  evidence  which  con  be  reasonably  obtained,  and  admission  would  be  in  the  interest  of  justice)  but  the  procedural  requirements  of  notice  must  be 
complied  with.  The  extent  to  which  this  exception  may  be  employed  is  unclear.  The  Article  III  cxmrts  have  divided  as  to  whether  the  exception  may  be 
used  only  m  extraordinary  casesor  whether  it  may  have  more  genera)  application.  It  is  the  intent  of  the  Committee  that  the  Rule  he  employed  in  the  same 
manner  as  it  is  generally  applied  in  the  Article  III  courts.  Because  the  general  exception  h>und  in  Rule  803(24)  is  basically  i>ne  intended  to  apply  to 
highly  reliable  and  necessary  evidence,  recourse  to  the  theory  behind  the  hearsay  rule  itself  may  be  helpful.  In  any  given  case,  both  trial  and  defense 
coun-sel  may  wish  to  examine  the  hearsay  evidence  in  question  to  determine  how  well  it  relates  to  the  four  traditional  considerations  usually  invoked  to 
exclude  hearsay  testimony:  how  truthful  was  the  original  declarant'.’  to  w  hat  extent  were  his  or  her  powers  of  observation  adequate'.’  was  the  declaration 
truthful?  was  the  original  declarant  able  to  adequately  communicate  the  statement  ’  Measunng  evidence  against  this  framework  should  assist  in 
determining  the  reliability  of  the  evidence.  Rule  803(24)  itself  requires  the  necessity  which  is  the  other  usual  justiticatKin  for  hearsay  excepiions. 

Rule  804.  Hearsay  Exceptions;  Declarant  Unavailable 

(a)  Definition  of  unavailahility.  Subdivisions  (a)(l  Ma)(5)  of  Rule  804  are  taken  from  the  lederal  Rule  w  ithout  change  and  are  generally  similar  to  the 
relevant  portions  of  145^;  and  145Aof  the  present  .Manual,  except  that  Rule  K04(aM  3)  provides  that  a  w  ilncss  who  ■■testifies  as  to  a  lack  of  memory  of 
the  subject  matter  of  the  declarant  s  statement"  is  unavailable.  The  Rule  also  dinrs  noi  distinguish  between  capital  and  noiveapua!  eases. 

Rule  804(a)(6)  is  new  and  has  been  added  in  recognition  of  certain  problems,  such  as  combat  opera!  ii>ns.  that  are  unique  to  the  anned  forces.  Thus. 
Rule  804(a)(6)  will  make  unavailable  a  witness  who  is  unable  to  appear  and  testify  in  person  for  reavim  of  military  necessity  within  the  meaning  of 
Article  49(d)(2).  The  meaning  of  '’military  necessity"  must  be  determined  by  reference  to  the  cases  construing  Article  49,  The  expression  is  mn 
intended  to  be  a  general  escape  clause,  but  must  be  restricted  to  the  limited  circumstances  that  would  pennit  use  of  a  deptisition 

(b)  Hearsay  exceptions 

( 1 )  former  testimony.  The  first  portion  of  Rule  804(b)(  I )  is  taken  from  the  Federal  Rule  with  omission  of  the  language  relating  ti)  civil  ca.ses.  The 
second  portion  i.s  new  and  has  been  included  toclanfy  theextent  to  which  those  military  inbunals  m  which  a  verbatim  record  normally  is  not  kept  come 
within  (he  Rule. 

The  first  portion  of  Rule  X04(b)(  I )  makes  admissible  former  icsiinHiny  when  "the  party  against  w  horn  the  testimony  is  now  offered  had  an 
opportunity  and  similar  motive  to  develop  the  testimony  by  direct,  cross.  (»rrcdireci  examination."  L’nlike  1 4.^/?  of  the  present  Manual,  the  Rule  does 
not  explicitly  require  that  the  accused,  when  the  evidence  is  offered  against  him  or  her.  have  been  ■  afforded  ui  the  lonner  trial  an  opp<'minity.  to  he 
adequately  represented  by  counsel."  .Such  a  requirement  should  be  read  into  the  Rule's  condition  that  the  party  have  had  ■^pponuniiy  and  similar 
motive."  In  contrast  to  the  present  Manual,  the  Rule  docs  not  distinguish  betwt'cn  capital  and  non-capital  cases 

The  second  portion  of  Rule  H04(b)(  I )  has  been  included  to  ensure  that  testimony  from  military  tnbunaK.  many  of  w  hich  ordiniinly  di'  not  have 
verbatim  records,  will  not  be  admissible  unless  such  testimony  is  presented  inihefomiof  a  verbatim  record.  The  Committee  believed  substantive  usev>f 
former  testimony  to  be  ttxi  important  to  be  presented  in  the  form  of  an  incomplete  statement 

Inve.stigations  under  Article  32  of  the  L’nifomi  C'odeof  Military  Justice  present  a  special  problem  Rule  X(>4(bi(  I )  requires  that  '‘the  piirty  against 
whv>m  the  testimony  is  now  tiffered  had  an  opportunity  and  similar  nu^ivc  to  develop  the  icsiiniony  '  at  the  (irst  hearing  The  "sumlar  motive" 
requirement  was  intended  prinianly  to  ensure  sufficient  identity  of  issues  between  the  two  prvx:ccdings  and  thus  to  ensure  an  adequate  interest  in 
examination  of  the  witness.  See.  eg.  J  WFINSTFIN  &  M  BF.RGFR.  WFdNSTFIN's  F.VIDl-.NCl-  «  WUibK  1  197K)  Because  Article  32 

hearings  represent  a  unique  hyhnd  of  preliminary  hearings  and  grand  juries  with  features  djssimihir  to  l>>th.  it  was  particularly  difficult  lor  the 
Committee  to  determine  exactly  how  subdivision  (b)(  I )  ol  the  Federal  Rule  would  apply  to  Article  ^2  heanngs  The  specific  difficulty  stems  from  the 
fact  that  Article  32  heanngs  were  intended  by  Congress  to  function  as  discovery  devices  for  the  defense  as  well  as  to  recommend  an  appropnate 
disposition  of  charges  to  the  convening  authonty  Hutson  v.  I  nited States.  19  C  S.C.M  .A  437. 42  C  M  R  "^9 1 1970).  (  nited  States  v  Samueh.  10 
C  S.C  M.A,  206,  212.  27  C  M  R  280.  286  ( 19.39),  See  generally.  Htuiriny  <m  H  K.  249.8  Hrtore  a  Sttheomm  of  the  House  (.'omni.  im  .SmitJ 
ScrMces.  8 1st  Cong.,  1st  Sess. .  997  ( 1949).  It  is  thus  pcimisMble.  for  example,  for  a  defense  counsel  to  limn  cross-examination  ot  an  adverve  w  itness  at 
an  Article  32  hearing  using  the  opportunity  for  discovery,  alone,  for  example,  rather  than  impcachmenl  In  such  a  case,  (he  dctcnsc  would  nv't  have  the 
requisite  "similar  miHive"  found  within  Rule  804(bHl) 

Nivtwithstandmg  the  inherent  difficulty  of  detenninmg  the  defense  counsel's  iinXivo  at  an  Article  ^2  hcanng.  the  Rule  is  explicitly  intended  to 
prohibit  use  of  testimony  given  at  an  .Article  32  heanng  unless  the  requisite  "similar  motive"  was  present  during  that  hcanng  It  is  clear  that  some  .Article 
32  testimony  is  admissible  under  the  Rule  notwithstanding  the  Congressional  ly  sanctioned  discovery  purptwe  of  the  Article  .^2  heanng  Consequently, 
one  IS  left  with  the  question  of  the  extent  to  which  the  Rule  actually  d<»es  apply  ti»  .Article  32  tcsimiotiy.  ITie  only  apparent  practical  solution  to  what  is 
otherwise  an  invsolvahle  dilemma  is  (o  read  the  Rule  as  permitting  only  Article  32  testimony  preserved  via  a  verbatim  record  that  is  ntX  obiected  tv'  as 
having  been  obtained  without  the  requisite  "similar  mvHivc.'’  While  defense  counsel's  assertion  >'t  his  or  her  intent  in  not  examining  one  or  more 
witnesses  «'r  in  m>t  fully  examining  a  spc\  iiic  wiiness  is  not  binding  uptm  the  military  judge,  clearly  the  burden  ot  establishing  admissibility  under  the 
Rule  IS  on  the  prosecution  and  the  burden  so  placed  may  be  impossible  to  meet  should  the  defense  counsel  adequately  raise  the  issue  As  a  matter  ot  gixKl 
trial  practice,  a  dctcnsc  counsel  whi'  is  limiting  cross-examination  at  the  Article  32  hearing  because  of  discovery  should  announce  that  intent  sometime 
during  the  Article  32  hciinng  so  that  the  announcement  may  provide  early  notice  to  all  c«’nccnicd  and  hopefully  avoid  the  necessity  lor  covinsel  U'  tcstity 
at  the  later  tna! 

The  Federal  Rule  was  nunlified  by  the  ('ommiftce  to  require  that  testimony  offered  uniler  Rule  8()4(hi(  I )  which  was  originally  '  given  before 


A22-46 


ANALYSIS  OF  THE  1980  AMENDMENTS 


App.  22,  M.R.E.  805 


courts-martial,  courts  of  inquiry,  military  commissions,  other  militar)'  tnbuiials,  and  before  proceedinjts  pursuant  to  or  cquis  alciu  to  those  rcquiicd  h\ 
Article  ,12"  and  which  is  otherwise  admissible  under  the  Rule  be  offered  in  the  fomi  of  a  verbatim  record  The  nuxlilicution  was  iiiiendcd  lo  ensuic 
accuracy  in  view  of  the  fact  that  only  summarized  or  minimal  records  are  required  of  some  types  ol  military  priK’ccdinps 

An  Article  ,12  hearing  Is  a  "military  tribunal  "  The  Rule  distinguishes  between  Article  12  hearings  and  other  military  tribunals  in  order  to  rccogm/c 
that  there  are  other  proceedings  which  are  considered  the  equivalent  of  Article  12  hearings  for  purposes  of  tomier  testiiiioiiy  under  Rule  hlUihii  1 1 

(2)  Statement  under  belief  cf  impending  death  Rule  804(b)(2)  is  taken  from  the  Federal  Rule  except  that  the  language,  for  any  oftense  resulting 
in  the  death  of  the  alleged  victim,"  has  been  added  and  reference  to  civil  prix'eedings  has  been  omitted.  The  new  language  has  been  added  because  (here 
is  no  justification  for  limiting  the  exception  only  to  those  ca.ses  in  which  a  homicide  eharge  has  actually  been  preferred  Due  to  the  violent  nature  ot 
military  operations,  it  may  be  appropriate  to  charge  a  lesser  included  offense  rather  than  homicide  The  same  )Uslifications  for  the  exception  are 
applicable  to  lesser  included  offenses  which  are  also,  ofcourse,  of  les.ser  severity.  The  additional  language,  taken  from  *'  142a.  thus  retains  the  present 
Manual  rule,  modification  of  which  was  viewed  as  being  impracticable. 

Rule  804(b)(2)  is  similar  to  the  dying  declaration  exception  found  in  *'  I42u  of  the  present  Manual,  except  that  the  Military  Rule  dixis  not  require 
that  the  declarant  be  dead.  So  long  as  the  declarant  is  unavailable  and  the  offense  is  one  for  homicide  or  other  offense  resulting  In  the  death  of  the  alleged 
victim,  the  hearsay  exception  may  be  applicable.  This  could,  for  example,  result  from  a  situation  in  which  the  accused,  intending  lo  shcxit  ,A.  shixus  both 
A  and  B;  A  utters  the  hearsay  statement,  under  a  belief  of  impending  death.  B  dies,  and  although  A  recovers,  A  is  unavailable  to  testily  at  trial  In  a  Inal 
of  the  accused  for  killing  B,  A's  statement  will  be  admissible. 

There  is  no  requirement  that  death  immediately  follow  the  declaration,  but  the  declaration  is  not  admissible  under  this  exception  if  the  declarant  h.id 
a  hope  of  recovery.  The  declaration  may  be  made  by  spoken  words  or  intelligible  signs  or  may  be  in  writing.  It  may  be  spontaneous  or  in  response  to 
solicitation,  including  leading  questions.  The  utmost  care  should  be  exercised  in  weighing  statements  offered  under  this  exception  since  they  are  often 
made  under  circum-stances  of  mental  and  physical  debility  and  are  not  subject  to  the  usual  tests  of  veracity.  The  military  iudge  may  exclude  those 
declarations  which  are  viewed  as  being  unreliable.  See.  e.g..  Rule  401. 

A  dying  declaration  and  its  maker  may  be  contradicted  and  impeached  in  the  same  maruicr  as  other  testimony  and  w  itnesses,  I'nder  the  preseni  law . 
the  fact  that  the  deceased  did  not  believe  in  a  deity  or  in  future  rewards  or  punishments  may  be  offered  to  affect  the  weight  of  a  declaration  offered  under 
this  Rule  but  does  not  defeat  admissibility.  Whether  such  evidence  is  now  admissible  in  the  light  of  Rule  610  is  unclear, 

(3)  Statement  against  interest.  Rule  804<b)  is  taken  from  the  Federal  Rule  without  change,  and  has  no  express  equivalent  in  the  Manual.  It  has, 
however,  been  made  applicable  by  case  law.  United  States  v.  Johnson.  3  M.J.  141(C.M.A.  1977).  It  makes  admissible  statements  against  a  declarant  's 
interest,  whether  pecuniary,  proprietary,  or  penal  when  a  reasonable  person  in  the  position  of  the  declarant  would  not  have  made  the  staiemeni  unless 
such  a  person  would  have  believed  it  to  be  true. 

The  Rule  expressly  recognizes  the  penal  interest  exception  and  pemiits  a  statement  tending  to  expose  the  declarant  to  criminal  liability  llie  penal 
interest  exception  is  qualified,  however,  when  the  declaration  is  offered  to  exculpate  the  accused  by  requiring  the  "corroborating  circumstances  cleaiiy 
indicate  the  trustworthiness  of  the  statement."  This  requirement  is  applicable,  for  example,  when  a  third  party  confesses  to  the  offense  the  accused  is 
being  tried  for  and  the  accused  offers  the  third  party's  statement  m  evidence  to  exculpate  the  accused  The  ba,sie  penal  interest  exception  is  established  as 
a  matter  ofconstitutional  law  by  the  Supreme  Court's  decision  mChamhersv.  Mi.v,si.s,vippi,  4I0L'.S,  284 1 1971).  which  maybe  broader  than  the  Rule  as 
the  case  may  not  require  either  corroborating  evidence  or  an  unavailable  declarant 

In  its  pre.senl  form,  the  Rule  fails  to  address  a  particularly  vexing  problem — that  of  the  declaration  against  penal  interest  which  implicates  the 
accused  as  well  as  the  declarant.  On  the  face  of  the  Rule,  such  a  statement  should  be  admissible,  subject  lo  the  effects,  if  any,  oi  Bruton  v  I'nited  Siiitr^ . 
391  U.S.  123  (1968)  and  Rule  306  Notwithstanding  this,  there  is  considerable  doubt  as  to  the  applicability  of  the  Rule  to  such  a  siiu.ition  Xn 
generally,  4  J.  WEINSTEIN  &  M,  BERGER,  WEINSTEIN'S  EVIDEN'CF.  804-91,  804-  16 1 1978).  .Although  the  legislative  history  rellects  an  early 
de.sire  on  the  part  of  the  Federal  Rules  of  Evidence  Advisory  t  ominmec  to  prohibit  such  testimony  ,  a  provision  doing  so  w  as  not  included  in  the  maten.il 
reviewed  by  Congress.  Although  the  House  included  such  a  provision,  it  did  so  apparently  in  large  part  based  upon  a  siew  that  Bruton.  ot/n,i 
prohibited  such  statements — arguably  an  erroneous  view  of  Bruton,  \upra.  we.  e  g  .  Bruton  i  (  mted States.  191  I  S  1 21.  1 28.  n  1 1  l90Si.  /imt,  ni 
V.  Evans,  400  L'.S.  74  (1970).  The  Conference  Committee  deleted  the  House  prosision.  lollowing  the  Senate's  desires,  because  ii  believed  it 
inappropriate  to  "codify  constitutional  evidentiary  pnnciplcs' WEINSTEIN'S  IVIDFNCI  .11  81)4  IM 19781  citing  CONG  RFC  H  l|9tl  s2idail\ 
ed.  Dec.  14, 1974).  Thus,  applicability  of  the  hearsay  exception  to  individuals  implicating  the  .iccused  may  well  rest  only  on  the  extent  to  which  B’laon. 
supra,  governs  such  statement.  The  Committee  intends  that  the  Rule  extend  to  such  statements  to  the  same  extent  th.ii  subdivision  8l)4ihii4i  is  held  by 
the  Article  III  courts  to  apply  to  such  statements. 

(4)  Statement  cf  personal  or  familv  history.  Rule  804ib)(4i  of  the  Federal  Rule  is  t.iken  veibaiiin  Iroin  die  1  eder.il  Rule,  .iiid  h.is  no  ev['ress 
equivalent  in  the  present  Manual.  The  primary  feature  of  Rule  8(l,4ib)i4i(.Ai  is  its  apidication  even  thoiieh  the  decl.ir.ini  h.id  no  means  ol  .isquiniic 
personal  knowledge  of  the  matter  stated.  " 

(5)  Other  exceptions  Rule  H04(bl(.1|  is  taken  without  change  from  the  Federal  Rule  .trd  is  ideniis.il  to  Rule  sob  .'a,  \s  Rule  si  i  i  .ipplics  i,  ■ 
hearsay  statements  regardless  of  the  declarant's  availability  or  lack  thereof,  this  sutxlivision  is  .k  iii.iIIv  siqx'rtliious  \s  to  ns  eltcct  o  i  die  \n.ilv  sis  i,, 
Rule  801(24). 

RuM  805.  Hearsay  Within  Hearsay 

Rule  805  is  taken  verbatim  from  the  Federal  Rule  Although  the  Manual  does  ma  explicitly  .iddressthe  issue,  die  miln.irv  mle  is  ulcniis.il  wi,h  die 

new  Rule 
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Rule  806.  Attacking  and  Supporting  Credibility  of  Declarant 

Rule  806  is  taken  from  the  Federal  Rule  without  change.  It  restates  the  present  military  rule  that  a  hearsay  declarant  or  statement  may  always  he 
contradicted  or  impeached.  The  Rule  eliminates  any  requirement  that  the  declarant  be  given  "an  opportunity  to  deny  or  evplum'  an  inconsistent 
statement  or  inconsistent  conduct  when  such  statement  or  conduct  is  offered  to  attack  the  hearsay  statement  As  a  result.  Rule  806  supersedes  Rule 
613(b)  which  would  require  such  an  opportunity  fora  statement  inconsistent  with  in-court  testimony 

Section  IX.  Authentication  and  Identification 

Rule  901 .  Requirement  of  Authentication  or  Identification 

(a)  General  provision.  Rule  901(a)  is  taken  verbatim  from  the  federal  Rule,  and  is  similar  to  ‘  1436  of  the  present  .Manual,  which  states  in 
peryinent  partihaf.  "A  writing  may  be  authenticated  by  any  competent  priKtf  that  it  is  genuine — is  in  fact  what  it  purports  or  is  claimed  to  be  "  L'nlike  the 
Manual  provision,  however.  Rule  901(a)  is  not  limited  to  writings  and  consequently  is  broader  in  scope.  The  Rule  supports  the  requirement  lor  logical 
relevance.  See  Rule  401. 

There  is  substantial  question  as  to  the  proper  interpretation  of  the  Federal  Rule  equivalent  of  Rule  90l(al.  The  Rule  requires  only  'evidence 
sufficient  to  support  a  finding  that  the  matter  in  question  is  what  its  proponent  claims."  It  is  possible  that  this  phrasing  supersedes  any  formulaic  approach 
to  authentication  and  that  rigid  mles  such  as  those  that  have  been  devised  to  authenticate  taped  recordings .  for  example .  are  no  longer  valid.  On  the  other 
hand,  it  appears  fully  appropriate  for  a  trial  .judge  to  require  such  evidence  as  is  needed  "to  support  a  finding  that  the  matter  in  question  is  what  its 
proponent  claims, "  which  evidence  may  echo  in  some  cases  the  common  law  formulations.  There  appears  to  be  no  reason  to  believe  lhat  the  Rule  w  ill 
change  the  present  law  as  it  affects  chains  of  custody  for  real  evidence — especially  if  fungible.  Present  ca.se  law  would  appear  to  be  consistent  w  ith  the 
new  Rule  because  the  chain  of  custody  requirement  has  not  been  applied  in  a  rigid  fashion.  A  chain  of  custixly  will  still  be  required  when  it  is  necessary 
to  show  that  the  evidence  is  what  it  is  claimed  to  be  and,  when  appropriate,  that  its  condition  is  unchanged.  Rule  9()lia)  may  make  authentication 
somewhat  easier,  but  is  unlikely  to  make  a  substantial  change  in  most  areas  of  military  practice 

As  is  generally  the  case,  failure  to  object  to  evidence  on  the  grounds  of  lack  of  authentication  will  waive  the  objection.  See  Rule  103(a). 

(b)  Illustrations .  Rule  90 1  (b)  is  taken  verbatim  from  the  Federal  Rule  with  the  e.xception  of  a  modification  to  Rule  90 1  ( b  It  1 0 ).  Rule  90 1 1  b  It  1 0 1  has  been 
modified  by  the  addition  of  "or  by  applicable  regulations  prescribed  pursuant  to  statutory  authority  '  The  new  language  w  as  added  because  it  was  viewed 
as  impracticable  in  military  practice  to  require  statutory  or  Supreme  Court  action  to  add  authentication  methods.  The  world  wide  disposition  of  the 
armed  forces  with  their  frequent  redeployments  may  require  rapid  adjustments  in  authentication  procedures  to  preclude  substantial  interference  with 
personnel  practices  needed  to  ensure  operational  efficiency.  The  new-  language  does  not  require  new  statutory  authority.  Rather,  the  present  authority  that 
exists  for  the  various  Service  and  Departmental  Secretaries  to  issue  those  regulations  necessary  for  the  day  to  day  operations  of  their  departments  is 
sufficient. 

Rule  901(b)  is  a  non-exhaustive  list  of  illustrative  examples  of  authentication  techniques  None  of  the  examples  arc  inconsistent  with  present 
military  law  and  many  are  found  within  the  present  Manual,  see.  e.g..  *'  1436.  Self-authentication  is  governed  by  Rule  902. 

Rule  902.  Self-Authentication 

Rule  902  has  been  taken  from  the  Federal  Rule  without  significant  change  except  that  a  new  subdivision,  4a.  has  been  added  and  subdivisions  (4) 
and  (10)  have  been  modified  The  Rule  prescribes  forms  of  self-authentification 

(\)  Domestic  public  documents  under  seal.  Rule  902(1)  is  taken  veibatim  from  the  Federal  Rule,  and  is  similar  to  aspects  of  1436(2 1(c)  and 
(d)  of  the  present  Manual.  The  Rule  does  not  distinguish  between  original  documents  and  copier.  A  seal  is  self-authenticating  and.  in  the  absence  of 
evidence  to  the  contrary,  is  presumed  genuine.  Judicial  notice  is  not  required 

(2)  Domestic  public  documents  not  under  seal.  Rule  902(2)  is  taken  from  the  Federal  Rule  without  change.  It  is  similar  in  scope  to  aspects  of 
*1^  1436(2)(c)  and  id)  of  the  present  Manual  in  that  it  authorizes  use  of  a  certification  under  seal  to  authenticate  a  public  document  not  itself  under  seal. 
This  provision  is  not  the  only  means  of  authenticating  a  domestic  public  record  under  this  Rule  Compare  Rule  902(4);  902(4a|. 

O)  Foreign  public  documents.  Rule  902(3)  is  taken  without  change  from  the  Federal  Rule  Although  the  Rule  is  similar  to  *’•'  I436(2)(el  and  (0 
of  the  present  Manual,  the  Rule  is  potentially  narrower  than  the  present  military  one  as  the  Rule  docs  not  permit  "final  certification"  to  be  made  by 
military  personnel  as  does  the  Manual  rule  nor  dixis  it  permit  authentication  made  by  military  personnel  as  does  the  .Manual  mie  nor  does  it  permit 
authentication  made  solely  pursuant  to  the  laws  of  the  foreign  nation.  On  the  other  hand,  the  Rule  expressly  permits  the  military  judge  to  order  foreign 
documents  to  "be  treated  as  presumptively  authentic  without  final  certification  or  permit  them  to  be  evidenced  by  an  attested  summary  w  ith  or  w  ithoul 
final  certification  ■ 

(4)  Certified  copies  of  public  records  Rule  902(4)  is  taken  verbatim  fmm  the  Fcdcal  Rule  except  that  it  has  been  modified  by  adding  "or 
applicable  regulation  prescribed  pursuant  to  statutory  authority  "  The  additional  language  is  required  by  military  necessity  and  includes  the  now  existing 
statutory  powers  of  the  President  and  various  Secretaries  to  promulgate  rcgulatio'  .  See.  gencrallv.  Analysis  to  Rule  901(b) 

Rule  902(4)  expands  upon  prior  forms  of  self-authentication  to  acknowledge  r  propnety  of  certified  public  records  or  reports  and  related 
matenal*.  domestic  or  foreign,  the  certification  of  which  complies  with  suMivisions  (1 1,  (2i,  or  (3)  of  the  Rule 

(4a)  Documents  or  records  of  the  United  Stales  accompanied  6v  attesting  ccrtiticaies  This  provision  is  new  and  is  taken  from  the  third 
subparagraph  of  *"  I436(2)(c)  of  the  present  Manual  It  has  been  inserted  due  to  the  necessity  to  facilitate  records  of  the  I  'nited  States  in  general  and 
military  records  in  particular  Military  personnel  do  not  have  seals  and  it  would  not  be  practicable  to  cither  issue  ihcin  or  require  submission  ot 
documents  to  those  officials  with  them  In  many  cases,  such  a  requirement  would  he  impossible  to  comply  with  due  to  geographical  isolation  or  the 
unwarranted  time  such  a  requirement  could  demand 
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An  "anesting  certificaxe”  is  a  certificate  or  statement,  signed  by  the  custodian  of  the  record  or  the  deputy  or  assistant  of  the  custodian,  which  in  any 
form  indicates  that  the  writing  to  which  the  certificate  or  statement  refers  is  a  true  copy  of  the  record  or  an  accurate  "translation"  of  a  machine ,  electronic , 
or  coded  record,  and  the  signer  of  the  certificate  or  statement  is  acting  in  an  official  capacity  as  the  person  having  custody  of  the  record  or  as  the  deputy  or 
assistant  thereof 

*  143(2)(a)  of  the  present  Manual.  An  attesting  certificate  does  not  require  further  authentication  and,  absent  proof  to  the  contrary,  the  signature  of 
the  custodian  or  deputy  or  assistant  thereof  on  the  certificate  is  presumed  to  be  genuine. 

(5-9)  Official  publications:  Newspapers  and  periodicals:  Trade  inscriptions  and  the  like:  Acknowledged  documents:  Commercial  paper  and 
related  documents.  Rules  902(5)-(9)  are  taken  verbatim  from  the  Federal  Rule  and  have  no  equivalents  in  the  Manual  or  in  military  law. 

( 10)  Presumptions  under  Acts  cf  Congress  and  Regulations.  Rule  902(  10)  was  taken  from  the  Federal  Rule  but  was  modified  by  adding  "and 
Regulations"  in  the  caption  rnd  “or  by  applicable  regulation  prescribed  pursuant  to  statutory  authority.”  See  generally  the  Analysis  to  Rule  90 1  ( 10)  for 
the  reasons  for  the  additional  language.  The  statutory  authority  referred  to  includes  the  presently  existing  authority  for  the  President  and  various 
Secretaries  to  prescribe  regulations. 

Rule  903.  Subscribing  Witness’  Testimony  Unnecessary 

Rule  903  is  taken  verbatim  from  the  Federal  Rule  and  has  no  express  equivalent  in  the  present  Manual . 

Section  X.  Contents  of  Writings,  Recordings,  and  Photographs 
Rule  1001.  Definitions 

(1)  Writings  and  recordings.  Rule  lOOK  1 )  is  taken  verbatim  from  the  Federal  Rule  and  is  similar  in  scope  to  Manual  T  143t/  of  the  present 
Manual.  Although  the  present  Manual  is  somewhat  more  detailed,  the  Manual  was  clearly  intended  to  be  expansive.  The  Rule  adequately  accomplishes 
the  identical  purpose  through  a  more  general  reference 

(2)  Photographs.  Rule  1(X)1(2)  is  taken  verbatim  from  the  Federal  Rule  and  has  no  express  equivalent  in  the  present  Manual.  It  does,  however, 
reflect  current  military  law. 

(3)  Original.  Rule  1001(3)  is  taken  verbatim  from  the  Federal  Rule  and  is  similar  to  *  143a(  1 )  of  the  present  Manual.  The  present  Manual, 
however,  treats  “duplicate  originals",  i.e. .  carbon  and  photographic  copies  made  for  use  as  an  original,  as  an  "original"  while  Rule  1001(4)  treats  such  a 
document  as  a  "duplicate  " 

(4)  Duplicate.  Rule  1(X)I(4)  is  taken  from  the  Federal  Rule  verbatim  and  includes  those  documents  *1  143a(l)  of  the  present  Manual  defines  as 
"duplicate  originals."  In  view  of  Rule  1003's  rule  of  admissibility  for  “duplicates,”  no  appreciable  negative  result  stems  from  the  reclassification. 

RuM  1002.  Rcquiramcnt  of  an  Original 

Rule  1002  is  taken  verbatim  from  the  Federal  Rule  except  that  "this  Manual"  has  been  added  in  recognition  of  the  efficacy  of  other  Manual 
provisions.  The  Rule  is  similar  in  scope  to  the  best  evidence  rule  found  in  r"  I43a(  19)  of  the  present  Manual  except  that  specific  reference  is  made  in  the 
rule  to  recordings  and  photographs.  Unlike  the  present  Manual,  the  Rule  does  not  contain  the  misleading  reference  to  "best  evidence"  and  is  plainly 
applicable  only  to  writings,  recordings,  or  photographs. 

It  should  be  noted  that  the  various  exceptions  to  Rule  1(X)2  are  similar  to  but  notide-  .  "'.with  those  found  in  the  present  Manual.  Compare  Rules 
1(X)5-I007  withS  143a(2)(f)  of  the  present  Manual.  For  example,  1'*'  143a(2)(e)and  144roi  "he  present  Manual  exempt  banking  records  and  business 
records  from  the  rule  as  categories  while  (he  Rule  does  not.  The  actual  difference  in  practice,  however,  is  not  likely  to  be  substantial  as  Rule  1003  allows 
admission  of  duplicates  unless,  for  example,  "a  genuine  question  is  raised  as  to  (he  authenticity  of  the  original."  This  is  similar  in  result  to  the  Manual's 
treatment  of  business  records  in  ’’  144a  of  the  present  Manual.  Omission  of  other  Manual  exceptions,  e.g.,  certificates  of  fingerprint  comparison  and 
identity,  see  Rules  703 . 803 .  evidence  of  absence  of  official  or  business  entries,  and  copies  of  telegrams  and  radiograms,  do  not  appear  substantial  when 
viewed  against  the  entirety  of  the  Military  Rules  which  ate  likely  to  allow  admissibility  in  a  number  of  ways. 

The  Rule's  reference  to  "Act  of  Congress"  will  now  mcorporate  those  statutes  that  specifically  direct  that  the  best  evidence  rule  be  inapplicable  in 
one  form  or  another.  See,  e.g,  I  U.S.C.  §  209  (copies  of  District  of  Columbia  Codes  of  Laws).  As  a  rule,  such  statutes  permit  a  form  of  authentication 
as  an  adequate  substitute  for  the  original  document. 

Rul«  1003.  AdmlMlblllty  of  Dupllcataa 

Rule  1 003  is  taken  verbatim  from  the  Federal  Rule.  It  is  both  similar  to  and  distinct  from  the  present  Manual .  To  the  extent  that  the  Rule  deals  with 
those  copies  which  were  intended  at  the  time  of  their  creation  to  be  used  as  originals,  it  is  similar  to  the  present  Manual's  treatment  of  “duplicate 
originals,"  ^  143a(l),  except  that  under  the  present  Manual  there  is  no  distinction  to  be  made  between  originals  and  “duplicate  originals".  Accordingly, 
in  this  case  the  Rule  would  be  narrower  than  the  present  Manual.  To  the  extent  that  the  Rule  deals  with  copies  not  intended  at  their  time  of  creation  to 
serve  as  originals,  however,  e  g.,  when  copies  are  made  of  pre-existing  documents  for  the  purpose  of  litigation,  the  Rule  is  broader  than  the  present 
Manual  because  the  present  Manual  would  prohibit  such  evidence  unless  an  adequate  justification  for  the  non-prxxluction  of  the  original  existed. 

Rule  1004.  AdmlMlblllty  of  Other  Evidence  of  Contente 

Rule  1(X)4  is  taken  from  the  Federal  Rule  without  change,  and  is  similar  in  scope  to  the  present  Manual.  Once  evidence  comes  within  the  scope  of 
Rule  1004,  secondary  evidence  is  admissible  without  regard  to  whether  "better"  forms  of  that  evidence  can  be  obtained.  Thus,  no  priority  is  established 
once  Rule  1002  is  escaped.  Although  the  present  Manual  states  in  ’’  143o(2)  that  "the  contents  may  be  proved  by  an  authenticated  copy  or  by  the 


A22-49 


App.  22,  M.R.E.  1004(1) 


APPENDIX  22 


testimony  of  a  witness  who  has  seen  and  can  remember  the  substance  of  the  writing"  when  the  4)nginal  need  n<K  be  produced,  that  phrasing  appears 
illustrative  only  and  not  exclusive.  Accordingly,  the  Rule,  the  Manual,  and  conim<m  law  are  in  agrecmeni  m  requiring  caiegones  ol  secondarv 
evidence . 

( 1 )  Originals  lost  or  destroyed.  Rule  1004(  1 )  is  similar  to  the  present  .Manual  c.xcept  that  the  Rule  explit  ills  exempts  originals  Jestroved  in  bad 
faith."  Such  an  exemption  is  implicit  in  the  present  Manual. 

(2)  Original  not  obtained.  Rule  I0()4(2)  is  similar  to  the  jasiihcation  tor  nonpnxluction  in  •  2t  of  the  present  Manual,  "an  admissible 
w-riting  .  ,  .  cannot  feasibly  be  produced." 

I3)  Original  in  posse.s.sion  of  opponent .  Rule  I0()4(3)  is  similar  to  the  present  Manual  provision  in  *  14.'4;(2j  that  when  a  document  is  in  the 
possesion  of  the  accu.sed  the  original  need  not  be  produced  except  that  the  present  Manual  explicitlv  does  ni»t  require  notice  to  the  accused,  and  the  Rule 
may  require  such  notice.  Under  the  Rule,  the  accused  mu.s!  be  "put  on  notice,  by  the  pleadings  or  otherwise,  that  the  contents  would  be  a  subject  ot  prvx>t 
at  the  hearing."  Thus,  under  certain  circumstances,  a  formal  notice  to  the  accused  ma>  be  required  Under  no  circumstances  should  such  i  request  or 
notice  be  made  in  the  presence  of  the  court  members.  The  only  purpose  of  such  nvXicc  is  t4>  jusidv  use  ot  secondarv  ev  idence  and  does  not  serve  to 
compel  the  surrender  of  evidence  from  the  accused.  It  should  be  noted  that  Rule  UMWi  i  acts  in  favor  ot  the  accused  as  well  as  the  prosecution  and  allow  s 
notice  to  the  prosecution  to  justify  defense  use  of  secondary  evidence 

t4)  Collateral  matters.  Rule  1004  is  not  found  within  the  Manual  but  restates  present  military  law  The  intent  behind  the  Rule  is  to  avoid 
unnecessary  delays  and  expense.  It  is  important  to  note  that  important  matters  which  may  appear  collateral  mas  not  be  so  in  fact  due  to  ihcir  weight  See. 
e.g..  United  States  v.  Parker,  1.^  U.S.C.M.A  579,  33  C..M.R.  1 1 1  ( l%3)  (validity  of  divorce  decree  of  cnlical  prosecution  w  itness  not  collateral  when 
witness  would  be  prevented  from  testifying  due  to  spousal  privilege  if  the  divorce  were  not  valid).  The  Rule  mcorptirates  this  via  its  use  of  the  expression 
“related  to  a  controlling  issue." 

Rule  1005.  Public  Records 

Rule  I005  is  taken  verbatim  from  the  Federal  Rule  except  that  "or  attested  to"  has  been  added  to  conform  the  Rule  to  the  new  Rule  9()2(4ai  The 
Rule  is  generally  similar  to  Manual  ^  143«'i(2)(c)  of  the  present  Manual  although  some  differences  do  exist,  however  The  Rule  is  stimewhai  broader  in 
that  is  applies  to  more  than  just  "official  records."  Rirther,  although  the  pmscni  Manual  pemiiis  "a  propcriv  authenticated"  copv  m  lieu  ol  the  official 
record,  the  Rule  allows  secondary  evidence  of  contents  w  hen  a  certified  or  attested  copy  cannot  be  «>biained  b\  the  exercise  vM  reastmable  diligence  " 
The  Rule  does,  however,  have  a  preference  for  a  certified  or  attested  copy. 

Rule  1006.  Summaries 

Rule  1 006  is  taken  from  the  Federal  Rule  without  change,  and  is  .similar  ui  the  exception  to  the  best  evidence  rule  now  found  m  •  l43t/(2Mbiof  the 
present  Manual.  Some  difference  between  the  Rule  and  the  present  Manual  exists,  however,  because  the  Rule  pcrmit.s  use  of  "a  chan,  summarv.  or 
calculation"  while  the  Manual  permits  only  "a  suinmari/ation."  Additii>naily.  the  Rule  d<.scs  include  the  present  Manual  requirement  that  the 
summanzation  be  made  by  a  "qualified  person  or  group  of  qualified  perst>ns,"  nordiK*s  the  Rule  require,  as  the  .Manual  appears  to.  that  the  preparer  of 
the  chart,  summary,  or  calculation  testify  in  order  to  authenticate  the  diKumcnt  The  nature  of  the  authentication  required  is  not  clear  although  stime  form 
of  authentication  is  required  under  Rule  901ia) 

It  is  ptissible  for  a  summary  that  is  admissible  under  Rule  1006  to  include  information  that  would  not  itself  be  admissible  if  that  information  is 
reasonably  relied  uptmby  an  expert  prepanng  the  summary  See  generalls  Rule  703  and  S  SALTZBl'RG  &  K  RF.DDFN.  FHDBRAL  RL'LES  OF 
EVIDENCE  MANUAI.'694  (2d  ed.  1977) 

Rule  1007.  Testimony  or  Written  Admission  of  Party 

Rule  1007  istidten  from  the  Federal  Rule  w  ithout  change  and  has  no  express  equivalent  m  the  present  Manual  The  Rule  establishes  an  exception  to 
Rule  1002  by  allowing  the  contents  of  a  writing,  recording  or  phoi4>graph  tt>  be  proven  "by  the  testimony  or  depK'sition  of  the  party  against  whom  offered 
or  by  the  party's  written  admission." 

Rule  1008.  Functions  of  Military  Judge  and  Members 

Rule  1008  is  taken  from  the  Federal  Rule  without  change,  and  has  no  fonnal  equivalent  in  current  militarv  practice  The  Rule  specifies  three 
situations  in  which  the  members  mu.si  determine  issues  which  have  been  conditionally  detennmed  by  the  military  judge  The  members  have  been  given 
this  responsibility  in  this  narrow  range  of  issues  because  the  issues  that  are  involved  go  to  the  vers  heart  ol  a  case  and  may  prove  toiallv  dispositive. 
Perhaps  the  best  example  stems  from  civil  practice.  .Should  the  trial  judge  in  a  contract  action  dctennine  that  an  exhibit  is  m  fact  the  onginal  of  a 
contested  contract,  that  admissibility  decision  could  deicnnine  the  ultimate  result  of  trial  if  the  )ury  were  not  given  the  opptirtunhy  to  be  the  final  arbiter 
of  the  issue.  A  similar  situation  could  result  in  a  criminal  case  for  example  in  which  the  substance  of  a  ctmiestcd  w  riticn  confession  is  determinative  ( this 
would  be  rare  because  in  most  cases  the  fact  that  a  written  confession  was  made  is  unmifK>rtant.  and  the  only  relevant  matter  is  the  content  of  the  oral 
statement  that  was  later  tran.scribcd )  or  in  a  case  in  which  the  accused  is  charged  with  communication  of  a  w  nrten  threat  A  decision  by  the  military  judge 
that  a  given  version  is  imthcntic  could  easily  determine  the  trial.  Rule  I(K)H  would  give  the  member  the  linal  decision  as  to  accuracy  Although  Rule  UXiH 
will  rarely  be  relevant  to  the  usual  court-martial .  it  w  ill  adequately  protect  the  accu.sed  fnim  having  the  case  against  him  or  her  depend  upon  a  single  best 
evidence  determination  by  the  military  judge. 

Section  XI.  Miscellaneous  Rules 
Rule  1101.  AppUcabiUty  of  Rules 

The  l  edcral  Rule  has  been  revised  extensively  ti>  adapt  it  to  the  military  criminal  legal  syste^'i  Suhdi\  ision  la)  of  the  Federal  Rule  specifies  the 
types  of  courts  to  which  the  Federal  Rules  arc  applicable,  and  Subdivision  (bi  of  the  federal  Rule  spccihcs  the  types  of  pnvocdings  to  he  giwcmed  b\ 
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the  Federal  Rules.  These  sections  are  inapplicable  to  the  military  criminal  legal  system  and  consequently  were  deleted.  Similarly,  most  ol  the  Federal 
Rule  of  Evidence  1 101(d)  is  inapplicable  to  military  law  due  to  the  vastly  different  jurisdiction  involved. 

(a)  Rules  applicable.  Rule  1 101(a)  specifies  that  the  Military  Rules  are  applicable  to  all  courts-martial  including  summary  courts-martial,  to  Article 
39(a)  proceedings,  limited  factfinding  proceedings  ordered  on  review,  revision  proceedings  and  contempt  proceedings.  This  limited  application  is  a 
direct  result  of  the  limited  jurisdiction  available  to  courts-martial. 

(h)  Rules  cf privilege .  Rule  1 101(b)  is  taken  from  subdivision  (c)  of  the  Federal  Rule  and  is  similar  to  present  military  law.  Unlike  the  Federal  Rules,  the 
Military  Rules  contain  detailed  privileges  rather  than  a  general  reference  to  common  law.  Compare  Federal  Rule  of  Evidence  .301  u  iih  Military  Rule  of 
Evidence  501-512. 

(c)  Rules  relaxed.  Rule  1 101(c)  conforms  the  rules  of  evidence  to  military  sentencing  prixtcdures  as  set  forth  in  Manual  '  75( .  Courts-martial  ate 
bifurcated  proceedings  with  sentencing  being  an  adversarial  ptiKeeding  Partial  application  of  the  rules  of  evidence  is  thus  appropriate.  The  Rule  also 
recognizes  the  possibility  that  other  Manual  provisions  may  now  or  later  affect  the  application  of  the  rules  of  evidence. 

(d)  Rules  inapplicable.  Rule  1 101(d)  is  taken  in  concept  from  subdivision  (d)  of  the  Federal  Rule.  As  the  content  of  the  Federal  Rule  is.  however, 
generally  inapplicable  to  military  law.  the  equivalents  of  the  Article  111  priKcedings  listed  in  Federal  Rule  have  been  listed  here  They  include  Article  32 
investigative  hearings,  the  partial  analog  to  grand  jury  pnxeedings.  proceedings  for  search  authorizations,  and  proceedings  for  pretrial  release. 

Rule  1102.  Amendments 

Rule  1 102  has  been  substantially  revised  from  the  original  Federal  Rule  which  sets  forth  a  procedure  by  which  the  Supreme  Court  promulgates 
amendments  to  the  Federal  Rules  subject  to  Congressional  objection  Although  it  is  the  Committee's  intent  that  the  Federal  Rules  of  Evidence  apply  to 
the  armed  forces  to  the  extent  practicable,  see  Article  36(al.  the  Federal  Rules  ate  often  in  need  of  modification  to  adapt  them  to  the  military  criminal 
legal  system.  Further,  some  mies  may  be  impracticable .  As  Congress  may  make  changes  during  the  initial  period  following  Supreme  Court  publication . 
some  period  of  time  after  an  amendment's  effective  date  was  considetd  essential  for  the  armed  forces  to  review  the  final  form  of  amendments  and  to 
propose  any  necessary  modifications  to  the  President  Six  months  was  considered  the  minimally  appropriate  time  period. 

Amendments  to  the  Federal  Rules  ate  not  applicable  to  the  armed  forces  until  180  days  after  the  effective  date  of  such  amendment,  unless  the 
President  directs  earlier  application.  In  the  absence  of  any  Presidential  action,  however,  an  amendment  to  the  Federal  Rules  of  Evidence  will  be 
automatically  applicable  on  the  1 80th  day  after  its  effective  date.  The  President  may.  however,  affirmatively  direct  that  any  such  amendment  not  apply,  in 
whole  or  part,  to  the  armed  forces  and  that  direction  shall  be  binding  upon  courts-martial. 

Rul*  1103.  THM 

In  choosing  the  title.  Military  Rules  of  Evidence,  the  Committee  intends  that  it  be  clear  that  military  evidentiary  law  should  echo  the  civilian 
federal  law  to  the  extent  practicable,  but  should  also  ensure  that  the  unique  and  critical  reasons  behind  the  separate  military  criminal  legal  system  be 
adequately  served. 
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Abanaoned  property,  seizure  of .  Mil  R.  Evid.  3l6(d)il)  . . . 

Abandoned  property  of  enemy,  offenses  concerning .  IV.  Para.  27  . 
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Subordinate  compelling  .  IV.  Para.  24  . 
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After  the  fact  .  IV.  Para.  3  . 

Before  the  fact  .  IV.  Para  lb(l) . 

Accident 

As  defense  .  R.C.M.  916(f)  . 

Fleeing  scene  of  .  IV.  Para.  82  . 

Accomplices 

See  also  Conspiracy;  Joint  trial;  Principals. 

Co^onspirators .  IV.  Para.  5c . 

Joint  charge .  R.C.M.  307(c)(5) . 

Accused 

See  also  specific  topics. 
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By  defense  counsel  .  R.C.M.  502(d)(6) . 

By  military  judge  .  R.C.M.  1010  . 

Character  evidence  .  Mil.  R.  Evid.  404(a)(1),  (b) 

Charges 

Notification  of .  R.C.M.  308  . 

Service  of  .  R.C.M.  602  . 

Composition  of  court-martial,  elections  .  R.C.M.  903  . 

Conferences 

Presence  at  .  R.C.M.  802(d)  . 

Rights  at  .  R.C.M.  802(c)  . 

Counsel 

See  also  CounssI;  Dsfsnss  counssl. 
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IV-1 
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IV-6 
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Rights  to 

See  also  SelMncrimlnation. 

Appellate  counsel  . 

At  general  or  special  court-martial  . 

At  interrogations . 

At  lineups  . 

At  pretrial  investigations  . 

At  summary  court-martial  . 

Before  review  of  pretrial  confinement . 

Counsel  advice  on  post-trial  rights  . 

Decision  of  Court  of  Military  Review,  service  on  .  .  . 

After  appeal  by  accused . 

After  appeal  by  United  States  . 

Investigation,  pretrial,  rights  . 

Joinder  of  . 

Jurisdiction  over . 

Mental  examination  of . 

Notification  of  charges . 

Post-trial  rights 

Advice  to  accused . 

Right  to  submit  matters  to  convening  authority 

Presence  at  trial  . 

Removal  from  courtroom . . 

Restraint  of 

During  trial  . 

Pretrial  . 

Sentencing.  See  Presentencing  procedure. 

Service  of  appellate  court  decision  . 

Service  of  charges  . 

Severance  of,  motion  for 

See  also  Joint  trial. 

Generally  . 

Time  for  . 

Waiver . 

Accuser 

Defined  . 

Disqualification 

Convening  authority . 

Defense  counsel  . 

Member . 

Personnel  of  court-martial  . 

Reviewer  . 

Subordinate  of  convening  authority . 

Trial  counsel  . 

Nominal  accuser . 

Notification  to  accused  of  . 

Preferral  of  charges  . 

Acquittal 

See  also  Findings. 

Motion  for  a  finding  of  not  guilty . 

Reconsideration  of  . 

Record  of  trial  in  case  of . 

Action  of  convening  authority 
See  also  Convening  authority. 

Ambiguous  action  . 

Contents  of  action  . 

Dismissal  of  charges  . 

Erroneous  action . 

Findings,  action  on  . 

Forms  for  . 

Generally  . 

Incomplete  . 

Lessor  included  offense,  approval  of  . 

Matters  considered  . 

Mental  capacity,  when  accused  lacks  . 
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R.C.M.  905(0  .  11-109 

Art.  1(9).  UCMJ  .  A2-I 

R.C.M,  504(0(1);  601(0  ...  11-55;  11-61 

R.C.M.  .5()2(d)(4)(A)  .  11-49 
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R.C.M.  103(20);  307(a)  11-2;  11-28 

R.C.M  .308  .  11-32 

R.C.M.  307  .  11-28 

R.C.M,  917  .  11-132 
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R  C.M.  1107(g)  .  11-177 

R.C.M.  1107(0(1) .  11-173 

R  C  M.  1107lb)(3)  11-172 

R.C.M,  ll()7lb)(5) .  11-173 


Ind0x  2 


INDEX 


MCM,  1984 


Modification  of . 

New  trial . 

Not  guilty  findings,  action  on  . 

Other  trial,  ordering . 

Pretrial  agreement,  effect  of  . 

Rehearing,  ordering  . 

Sentence,  action  on  . 

Service  on  accused . 

Suspension  of  sentence 

When  taken . 

Who  may  take  . 

Withdrawal  of . 

Additional  charges  . 

Adequate  Interest  to  challenge  search  and  seizure . 

Adiournment  of  courts-martial 

Generally  . 

Sessions  after  . 

Administrative  action,  to  dispose  of  offense . 

Admissions.  See  Self-Incrimlnatlon. 

Admonition 

Ot  court-martial,  member,  military  judge,  or  counsel  . 

Punishment,  ncnjudicial . 

Adultery  . 

Advice,  pretrial 

Contents  . 

Distribution . 

General  court-martial,  requirement  for . 

Motion  concerning  . 

Responsibility  for . 

Waiver . 

When  required  . 

Affidavits 

Character  of  accused,  prixif  by  . 

Sentencing  priKcedings  . . 

Affirmation 

See  aha  Oaths. 

Oath,  included  in  . 

Affirmative  defenses.  See  Defenses. 

Aggravated  assault.  See  Assault. 

Aggravating  circumstances,  capital  cases  . 

See  also  Capital  case. 

Aggravation,  evidence  in  . 

Agreement 

Pretrial  See  Pretrial  agreement. 

To  commit  offense  See  Conspiracy. 

Alder  and  abettor  . 

See  aho  Principals. 

Aiding  the  enemy 

Attempts  . 

Generally 

Aircraft  carrier.  See  Boat. 

Alcohol.  See  Drunk;  Intoxication. 

Alibi 

Failure  to  disclose,  effect  of  . 

Notice  of,  by  defense  . 

Notice  of  rebuttal  witnesses  by  trial  counsel 

Withdrawal  after  disclosure,  effect  of . 

Amending  charges  and  specifications  . 

See  also  Charges  and  specifications. 

Ammunition,  casting  away  . 

Amphetamines.  See  Controlled  substances,  offenses 
Involving. 


Ref  Page 

R.C,.M.  Il()7(fl(2).  Ig)  .  II-175;  11-177 

R.C.M.  1107(f)(5)lBl  .  11-177 

R.C.M.  1107(bl(4) .  11-173 

R.C.M.  I107(e((2l .  11-175 

R.C.M.  705(b)(2)(E)  .  11-81 

R.C.M.  1107(c)(2)(B).  (e)(1). 

(0(5)  .  11-173,11-174; 

R.C.M.  1107(d).  (f)(4)  .  11-173;  11-176 

R.C.M.  Il07(hl  .  11-177 

R.C.M.  1108  .  11-177 

R.C.M.  I)07(b)(2) .  11-172 

RC.M.  1107(a)  .  11-172 

R.C.M.  1107(f)(2)  .  11-175 

R.C.M.  .307(c)(2)(B)  11-29 

Mil  R.  Evid  311(a)(2)  II1-8 

R.C.M.  1011  .  11-157 
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R.C.M.  306(c)(2);  V.  Para. 

Id(l)  .  11-27;  V-1 

R.C.M.  104(a)(1) .  II-5 

V.  Para.  5c(  1 )  .  V-5 

IV.  Para  62  .  IV-lll 

R.C.M.  406(b)  .  11-44 

R.C.M.  406(c)  .  11-44 

R.C.M.  601(d)(2)(B)  .  H-62 
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R.C.M,  406(a)  .  11-43 

Mil.  R.  Evid.  405(0  .  111-19 

R.C.M,  1001(c)(3) .  11-143 

R.C.M  807(a)  .  11-95 

R.C.M,  1004(c)  .  11-150 

R.C.M.  1001(b)(4) .  11-142 

IV.  Para.  I  .  IV- 1 
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IV.  Para.  28  .  lV-49 

R.C.M.  70l(g)(3l .  11-69 
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R.C.M  701(b))5) .  11-69 

R.C.M.  603  .  11-63 
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Analysis 

Military  Rules  of  Evidence  .  . 

Rules  for  Courts-Martial  . 

Announcsment 

Findings  . 

Form  for  . 

Persons  present  or  absent  at  trial . 

Sentence  . 

Form  for  . 

Pretrial  agreement  inquiry  after . 

Appeals.  See  Appellate  review. 

Appellate  counsel.  See  Appellate  review. 

Appellate  review 

Appeal  by  United  States  (Art.  62,  UCMJ) . 

Appellate  counsel 

Duties  . 

Generally  . 

When  appeal  tiled  by  United  States  . 

Finality  of  courts-martial  . 

Judge  Advocate  General,  The 

Cases  referred  to  Court  of  Military  Review  by  (Art.  66, 

UCMJ)  . 

Cases  reviewed  by  (Art  69,  UCMJ)  . 

Remission  and  suspension  of  sentence  by  . 

Review  of  summary  court-martial  by  . 

New  trial.  See  Nsw  trial. 

Nonjudicial  punishment . 

Powers  and  responsibilities  of  the  Service  Secretary  . 

Restoration  . 

Review  by  a  judge  advocate  . 

Review  by  Court  of  Military  Appeals.  See  Court  Of  Military 
Appaala. 

Review  by  Court  of  Military  Review.  See  Court  Of  Military 

navlaw. 

Review  by  the  Supreme  Court  (Art.  67(h)(1),  (2)) 

Action  by  Court  . 

Cases  subject  to  review  . 

Sentence  requiring  approval  of  the  President  . 

Waiver  or  withdrawal  of . 

Appallata  righta  waiver  form . 

Appointment  In  armed  forcea.  See  Enlistment. 

Apprehension 

Absence  without  leave,  terminated  by  . 

Attachment  of  jurisdiction  . 

Authorization,  when  required  . 

Custody,  defined . 

Defined  . 

Deserters,  by  civilian  authorities . 

Desertion,  terminated  by  . 

Force,  use  of . 

Grounds  for  . 

Procedure  . 

Resisting  . 

Search  incident  to . 

See  also  Soarch  and  salzurs. 

Unlawful  . 

Warrant,  when  required  . 

Where  made  . 

Who  may  apprehend  . 

Appropriation,  wrongful  . 

Argumant 

Control  of,  by  military  judge . 

Findings  . 

Motions . 

Sentence  . 
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Appendix  22  . 

A22-1 

Appendix  21  . 

A21-I 

R.C.M.  922  . 

11-138 

Appendix  10 . 

AlO-l 

R  CM  813  . 

11-101 

R.C  M.  1007  . 

11-155 

Appendix  11  . 

All-1 

R.C  M  910(h)(3) . 

11-120 

R  C  M 

908  . 

11-115 

R  CM 

1202(b)  . 

11-190 

R.C.M 

1202(a)  . 

11-190 

R  CM 

908(c)(1) . 

III  16 

R.C.M. 

1209  . 

11-196 

R.C.M. 

1201(a)  . 

11-189 

R.C.M. 

1201(b)(1),  (2),  (3)  .  . 

11-189:  11-189;  11-189 

R  C  M. 

1201(c)  . 

11-190 

R.C.M. 

1306(d)  . 

11-207 

V.  Para. 

7  . 

V-8 

R  C  M. 

1206  . 

11-195 

R.C.M. 

1208  . 

II- 196 

R.C  M 

1112  . 

II- 184 

R.C.M.  1205(b)  .  11-195 

R.C.M.  1205(a)  .  11-195 

R.C.M.  1207  .  11-196 

R  C.M.  1110  .  11-181 

Appendix  19 .  A19-1 

IV.  Para.  I0e(2)(d)  .  IV-17 

RC.M  202(c)(2) .  11-13 

R.C.M.  302(e)(2) .  11-19 

IV.  Para.  I9c(3)(a)  .  lV-34 

R.C.M.  302(a)  .  11-17 

R.C  M  302(b)(3) .  11-18 

IV.  Para.  9e(2)(a)  .  IV- 13 

R  C  M  302ld)(3) .  11-19 

R  C  M.  302(c)  .  11-18 

R.C.M  302(d)  .  11-18 

IV.  Para.  19  .  IV- 33 

Mil  R.  Evid.  314(g)  .  111-13 

IV  Para.  21  .  lV-37 

R.C.M.  302(d)(2),  (e)(2)  .  .  II-I9;  11-19 

R.C.M.  302(e)  .  11-19 

R.C.M.  302(b)  .  II- 18 

IV.  Para.  46  .  IV-77 

R.C.M.  801(a)(3) .  11-87 

R.C.M.  919  .  11-134 

R.C.M  801(a)(3) .  11-87 
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Statement,  opening . 

Amwd  forces,  defined  . 

Arms,  casting  away  . 

Arraignment 

Accused,  presence  required  at . 

Additional  charge.s,  effect  on  referral  of . 

Amending  charges,  effect  on . 

Generally  . 

Arrest 

Attachment  of  jurisdiction,  effecting . 

Breaking  . 

In  quarters,  as  nonjudicial  punishment  . 

Members,  disqualification  while  in  . 

Pretrial 

See  also  Restraint,  pretrial. 

Defined  . 

Duties  inconsistent  with . 

Grounds  for  . 

Notice  to  persons  in  . 

Procedure  . 

Punishment  prohibited  . 

Release  from 

Authority  to  grant . 

When  required  . 

Speedy  trial,  effect  on  . 

Who  may  order . 

Unlawful,  as  offense  . 

Arson 

See  also  Burning  with  Intent  to  defraud. 

Aggravated  . 

Murder  while  committing  . 

Assault  with  intent  to  commit  . 

Simple  arson . 

Article  IS.  See  Non|udlclal  punishment. 

Article  32.  See  Investigation,  pretrial. 

Article  39<a)  session  . 

Assault 

Aggravated  . 

Attempts  . 

Battery  . 

Child,  as  victim  . 

Commissioned  officer,  as  victim 

In  execution  of  office  . 

Not  in  execution  of  office  . 

Of  a  friendly  foreign  power  . 

Defense  of  another . 

Indecent  . 

Law  enforcement  official,  as  victim  . 

Maiming  . 

Noncommissioned,  petty,  or  warrant  officer,  as  victim 

In  execution  of  office  . 

Not  in  execution  of  office  . 

Self-defense  . 

Sentinel  or  lookout,  as  victim  . 

Simple  assault . 

With  intent  to  commit  arson,  burglary,  housebreaking,  murder,  rape, 
robbery,  sodomy,  or  voluntary  manslaughter  . 

Asssmbly  of  court-martial 

Announcement  of . 

Effect  on 

Changing  members . 

Changing  military  judge  . 

Enlisted  members,  request  for . 

Military  judge  alone,  request  for  trial  by 
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R.C  M  dl.tihl  11-124 

R  C  M.  104(20)  11-2 

IV.  Para.  2.4  .  IV- .44 

R.C.M  804  .  11-41 

R.C  M  601(el(2) .  11-62 

R  C  .M  60.4(b).  (c)  11-6.4:11-64 

R.C.M.  404  .  11-107 

R  C  M  202(0(2) .  11-1.4 

IV.  Para  14  .  IV -4.4 

V  Para  .Sb(  I  )(B)(il.  c(.4)  .  V-.S;  V-6 

R  C  M  412(f)(ll(L)  11-122 
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R  C  M  .404(0  .  II-2I 

R  C  M.  404(el  .  11-21 

R.C.M  .404(d)  .  11-21 

R  C  M  .4()4(f)  .  11-21 

R  C  M.  .404(g)  .  11-22 

R.C.M  707(d)  .  11-85 

R.C.M.  7()7(bl(l).  (2)  .  11-84:11-84 

R.C.M.  .404(bi  .  11-21 

IV  Para  21  .  IV- .47 

IV.  Para  52  .  IV-41 

IV.  Para.  4.4  .  IV.71 

IV.  Para.  64  .  IV-II2 

IV.  Para.  52  .  IV-91 

R.C.M.  80.4  .  11-91 

IV.  Para.  .54  .  IV.9.4 

IV.  Paras  4c(5)(cl;  54  .  IV.5:  IV-9.4 

IV.  Para.  54  .  IV-9.4 

IV  Para  .54  .  IV-93 

IV.  Rira  14  .  IV-21 

IV.  ftra  54  .  IV-9.4 

IV.  Rtra  54e(.4i  .  IV-98 

R.C.M  916(0(5) .  11-129 

IV.  Para  6.4  .  IV-II2 

IV.  Para  ,54  .  lV-9,4 

IV  Para.  50  .  IV-84 

IV  Para  15  .  IV- 24 

IV.  Para  54  IV-9.4 

R.C.M  916(0  .  11-128 

IV.  Para  54  .  IV-9.4 

IV  Para  Si  .  IV-9.4 

IV  Para  64  IV  112 

R.C.M.  901(b)  II-I0.4 

R  C  M  .“(05(0  ll-,‘(6 

R  C  M  .50,5(0  11-57 
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AMittant  counsel.  See  Counsel;  Defense  counsel;  Trial 
counsel. 

Associate  defense  counsel.  See  Counsel;  Defense  counsel. 

Attachment,  warrant  of  . 

Attempts 

Aiding  the  enemy  (Art.  104,  L'CMJ)  . 

Assault  (Art.  I2!l,  L’CMJ) . 

Desertion  (Art.  85,  L'CMJ) . 

Generally  (Art.  80.  L'CMJ) . 

Mutiny  (Art.  94,  L'CMJ) . 

Subordinate  compelling  surrender  (Art.  100,  L'CMJ)  . 

Attorney.  See  Counsel;  Defense  counsel;  IVIal  counsel. 
Attorney — client  relationship 

See  also  Counsel;  Defense  counsel. 

Availability  of  individual  military  counsel,  effect  on . 

Change  of  defense  counsel ,  effect  on  . 

Privileged  communications  . 

Attorney  General,  grants  of  Immunity . 

Authentication  of 

Evidence  . 

See  also  Evidence,  Authentication  and  identitication. 

Promulgating  orders  .  . 

Record  of  trial 

Certihcate  of  correction  . 

Examination  preceding . 

Generally  .  . 

Summary  courts-martial . 

Authorization  to  search,  seize  and  apprehend.  See  Search  and 
seizure. 

Automobile.  See  Search  and  seizure,  Automobile:  Vehicle. 
Aviation  cadet 

Jurisdiction  of  courts-martial,  subject  to . 

Summary  courts-martial,  not  subject  to  trial  by .  . 

Bad  checks.  See  Checks. 

Bad-conduct  discharge 

Multiple  offenses,  authorizing  .  . 

Prior  convictions  authorizing  . 

Punishment,  generally  . 

Special  courts-martial,  power  to  adjudge  . 

Summary  courts-martial,  no  power  to  adjudge  . 

Bailiff 

Detailing  . 

Disqualification  of  . 

Duties  . 

Qualifications 

Generally  . 

Lack  of,  action  on  . 

Battery.  See  Assault. 

Best  evidence.  See  Evidence,  Contents  of  writings,  recordings,  and 
photographs 

Blaa 

Ground  for  challenge  of 

Member . . 

Military  judge . 

Impeachment  of  witness . 

Bigamy 

Bill  of  particulars  . 

Blasting  caps,  included  in  explosives . 

Blood  axtractlon,  as  evidence  . 

Board,  sanity.  See  Mental  capacity;  Mental  responsibility. 
Boat.  See  Vessel. 

Bodily  harm.  See  Assault. 
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R.C.M,  .5()2(0(J)(Cl  .  11-52 

R.C.M.  502(c)(1) .  11-52 

R.C.M.  .502(0  .  11-52 
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Body  fluids,  seizure  of  . 

See  also  Sssrch  and  ssizurs,  Body  views  and  intrusions. 

Bomb 

Explosive,  included  in  . 

Hoax  . 

Threat  . 

Brsach  of  correctional  custody  . 

Breach  of  peach  . 

Breaking  and  entering.  See  Burglary;  Housebreaking;  Unlawful 
entry. 

Breaking  arrest  . 

Breaking  medical  quarantine  . 

Breaking  restriction  . 

See  also  Restriction. 

Bribery  . 

Broadcasting  of  courts-martial,  prohibited . 

Burden  of  proof. 

See  also  Search  and  seizure.  Burden  of  proof;  SelMncrlmlna- 

tlon.  Burden  of  proof. 

Challenges  . 

Defenses  . 

Findings  . 

Motions 

Admissions  and  confessions  . 

Eyewitness  identification  . 

Generally  . 

Search  and  seizure  . 

Burglary 

Assault  with  intent  to  commit  . 

Generally  . 

Housebreaking,  distinguished  from . 

Murder  while  committing  . 

Burning  with  Intent  to  defraud . 

Business  records,  admissibility  . 

Cadet 

Conduct  unbecoming  officer  and  gentleman . 

Dismissal,  punishment  by  . 

Jurisdiction  of  courts-martial,  subject  to . 

Summary  courts-martial,  not  subject  to  trial  by . 

Capital  case 

See  also  Capital  offense;  Death,  as  punishment. 

Defined  . 

Deposition,  use  in  . 

Guilty  plea  prohibited  in  . 

Military  judge  alone,  no  jurisdiction  to  try  . 

Notice  of  aggravating  circumstances  required . 

Procedures  in  . 

Capital  offense 

Defined  . 

Referral 

As  noncapital  . 

To  special  court-martial  . 

To  summary  court-martial  . 

Captain's  mast.  See  Non|udlclal  punishment. 

Captured  or  abandoned  property,  offenses  concerning . 

Carnal  knowledge  . 

Carrying  concealed  weapon 
Casting  away  arms  or  ammunition 
Causing  false  alarms 
Censure 

Court-martial,  member,  military  judge,  or  'unsel.  pro.  ihited 
Provoking  speech  and  gestures,  distinguished  . 
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202(a)  .  A2-2;  II- 1 1 

R.C.M.  1301(c)  .  11-201 

R.C.M.  10.1(2)  .  11-1 

Art.  49.  UCMJ;  Mil.  R  Evid. 

804(b)(1) .  II1-.19 

R.C  M  910(a)  .  II-II7 

R.C.M  201(f)(1)(C)  .  II-IO 

R.C.M  1004(b)  .  11-149 

R.C.M  1004  .  II-I49 
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R.C  M  201(f)(l)(A)(iii)(f»  .  II-IO 
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Certificate,  medical  . 

Certificate  of  correction  . 

Challenges 

Control  of,  by  military  judge . 

Members 

For  cause  . 

Generally  . 

Peremptory  . 

Presence  of  members  during  . 

Special  court-martial  without  military  judge  . 

Military  judge . 

Change  of  venue  . 

Chaplains,  privileged  communications . 

Character,  evidence.  See  Evidence,  Character  evidence;  Pre¬ 
sentencing  procedure. 

Charges  and  specifications 
See  also  specihc  offenses. 

Additional  charges  . 

Amendment  of  . . 

Bill  of  particulars  . 

Charge  Sheet  . 

Definitions 

Charge . 

Specification  . 

Dismissal  of 

By  commander . 

By  military  judge  . 

Speedy  trial . 

Disposition  of . 

Duplicious . 

Error  in  citation,  effect  of  . 

Failure  to  state  offense  . 

Findings  . 

Format . 

Forwarding  . 

Investigation  of.  See  Investigation,  pretrial. 

Joinder  of  . 

Joint  offenders  . 

Lesser  included  offenses.  See  Findings;  Lesser  Included 
offenses. 

Motions  as  to  defects  in . 

Multiple  offenders  . 

Multiple  offenses  . 

Multiplicious . 

Notification  to  accused  of  . 

Ripers,  accompanying,  discovery  of . 

Preemption  . 

Preferral  See  Preferral  of  Charges. 

Reading  of.  as  part  of  arraignment  . 

Referral  See  Referral  Of  charges. 

Service  of  . 

Severance  of  . 

Staff  judge  advocate,  advice  as  to . 

Statute  of  limitations,  tolling  . 

War,  effect  on  disposition  of  . 

Withdrawal  of . 

Pursuant  to  pretrial  agreement . 

Checks 

Dishonorable  failure  to  maintain  funds . 

Forged . 

Child 

Assault  consummated  by  battery  on  . 

Carnal  knowledge  with  . 
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11-133 
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Indecent  ucls  i)r  llbc^ln.‘^  wiih  .  . 

|\  Paia  .S" 

l\  12') 

Sodoniv  on  . 

IV  l‘.n.i  '1 

1\-‘>(I 

Witness.  ct>iii|xMenc\ 

Mil  k  I.sui  (ti'l 

III  .''2 

Civilian  authorities  and  tribunals 

Authontv  to  apprehend  persons  under  code 

k  (■  M  .'ii2iaji2i.  ibii  M 

II  |7,  M  IX 

C'tHitrol  by,  ettecl  on  absence  uiihoul  lea\e  . 

l\  l‘.ir,i  IMcOi 

1\  15 

l)eliver\  o!  nuhtars  oltenders  to 

k(M  liih 

II  6 

lornier  ieopard\.  ettecl  ot  trial  bs 

K  ('  M  dlllldl,  'Kl’llmJiiC  I 

II  S.  II  114 

Martial  lau  .  . 

1  iSi.i 

1-  1 

Mililarv  occupation,  superseding  . 

1  Para  2iaii'l 

I  I 

Dttenses  siibiecl  to  trial  b\  . 

k.CM  diihdi 

IIS 

Civilian  counsel.  .v<'>  Counsel;  Defense  counsel. 

Civilians 

Aidine  the  eneins.  suhiecl  ti>  trial  lor . 

1\  1‘ara.  m  I  ) 

I\-4d 

Authorits  It*  apprehend  deserters  . 

k  (■  M  ti 

IMS 

C't>nfeni(>!.  punishment  tor  . 

kC'M  SIW(ai.  (c/ 

11-4(1.  I|.4S 

Jurisdiction  ot  courls-niartial.  subiect  to . 

k  C  M.  2(i:iai 

IM  1 

Orders,  subiect  to  . 

l\  k.ira  14.1  1i 

l\-25 

SpMiie.  subiecl  to  trial  lor . 

l\  l-.ir.!  'IV(!| 

IV-52 

Witnesses 

.Appear,  neelecl  »)r  retusal  tt> . 

k  CM  7(l.1(.i(:K(ii 

11-77 

Subpi»ena  t»t  . 

k  ('  .\1  7(I4ich2i 

ll-7h 

Warrant  ot  attachment . 

k  C  M  7()1icii2i(tii  . 

1177 

Claims,  false 

I^  I’m;! 

IV-KI'i 

Classified  information 

Closure  I't  court-martial  ,  .  ,  . 

k  CM  KlKnhi 

1144 

fYiNileee  corKcrnme 

Mil  k  l-Aid  5(15  ... 

111-24 

Record  «'t  trial  . 

k.CM.  1  KMibii  1  III)).  i:i  . 

lM(i7 

Clemency  recommendation 

k  C  M.  1 1(i5ihii4i 

IMfiS 

Cl6f9yi  priNileecd  ct'iimiunicalitnis  to . 

•Mil  k  IakI  "■(!' 

ln•2.5 

Clerk 

Dclailim:  . 

k.C.M  5illu) . 

11-47 

Disqualilication 

kCM  5(C(cm:i 

11-52 

DuIK's 

k  C  M  5Ii:icm.’>iiCi 

11.52 

l  ack  ot  L|u.ititK  ations.  action  . 

k.C  .M  5(i:in 

11-52 

(^Lialilic.itions 

k  C  M  .  5(121011  h 

11.52 

Co-accused,  sve  Accomplices:  Conspiracy;  Principals. 

Code, 

kCM  Iiib4i 

II  1 

Coercion 

Defense,  as  a  ,  . 

k  C  M  'lldilii 

IM.5II 

Ot  court-martial 

kCM  Iil4i,ii(2i  .  . 

11-5 

(Jf  emits  plea 

k  (  M  >)ll)iili 

II  IIS 

Cohabitation,  wrongful 

l\  t'.ii.i  (>’) 

IV.  1  1' 

Command 

.Abandoning,  surrendering:,  eisine  up 

IV  l>.,i,i  25 

\\.yi 

Conipelline  surrender  t»r  abandonment  v>l 

|\  k.lM  24 

I\-45 

Detached  or  separate 

k(M  5(i4(hii2ii \i.  ilii 

II  54 

l-.ndaneerinj:  sateis  of . 

l\  llir.!  25 

1\ 

Influence 

.As  an  of  fense 

l\  Ilii.!  22 

l\  (7 

1  niasstiil 

De  lined . 

k  C  M  1114 

II  .s 

exception 

k  (  M  itldiall 

II  -S 

Oser  disposition  of  wh.iiy’Cs 

k  (  M  '(K'l.ii 

II  2(1 

Commander 

ApfX'arance  k>l  accused  at  trial.  resptinsibdiiN  lot  assisijiuc 

k  ('  M  Niti'v  II  1  I 

II '); 

Aulhori/aiion  tfi  search  s<  c’  Search  and  seizure. 

(  harees  and  s{X'ciluaiu>ns.  juthoniN  to  s.tKniec 

k  (■  M  t'tiMbi 

II  M 

CharL'e'-,  ,»ufhoMi\  to  tji»pfisc  <>1 

k  (  M  411 1 

II  ( ( 

(.'ontmement 

Post  rri.iJ.  authorilv  it)  urdci 

kCM  lliiiihii:i 

II  I.S') 

IVetrial 

As  1  ii 'M  tn 

k  (  M  iiCiiii 

11  :  ‘ 

Kclc.isc .  aiiih' >i lU  •  'itlei 

K(  M  'i»'^-i:i 

II  : ) 

(  onvLMiini!  .uiihoriis  s< ,  Convening  authority. 
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Defined  . . 

Rir  nulhori/alinn  to  search 

Dismissal  of  charges  by  . 

Disposition  of  charges  hy  . 

Disposition  of  offenses . 

Forwarding  charges  hy  . 

Infiuencc.  unlawful  command  -  .  . 

Inquiry  into  repttrted  rti  'enses  . 

Lack  of  mental  capacity  or  responsihility  action  on  ...  . 

Nonjudicial  punishment,  authority  to  administer  . 

Notitication  to  accused  of  charges . 

Preliminary  investigation  . 

Relations  with  court-martial,  members,  military  judge  . 
Report  of  tiffense.  forwarded  to 

Subordinate,  relations  with  . . 

Commissioned  officer 

Assault  on . 

Conduct  unbecoming  . 

Disobedience  of  . 

Disrespect  towards  . . 

Preferral  of  charges,  oath . 

Qualification  as  member  of  court-martial  . 

Summary  court-martial,  power  to  try  . 

Commission,  miiitary.  See  Miiitary  commission. 
Common  trial.  See  Joint  trial. 

Communicating  a  threat  . 

Communications,  privileged.  See  Evidence,  Privileges. 
Company  punishment.  See  Nonjudicial  punishment. 
Competency  of  witness.  See  Evidence,  Competency. 
Composition  of  courts-martial 

Accused's  elections  . 

Capital  case  . 

Changing . 

General  courts-martial  . 

Jun.sdictional  requisite 

Special  court-martial  . . 

Kmpowered  to  adjudge  a  bad-conduct  discharge 
Summary  court-martial  . 

Concealment  of 

lividcnce.  as  accessory  after  the  fact  . 

(fffender,  as  accessory  after  the  fact  . 

Stolen  property  .  . 

Weapon  .  . 

Concurrent  jurisdiction 

Civilian  courts 

Investigation  of  offenses,  subiect  to 
Military  tribunals 

Conditional  guilty  plea 
Conditions 

In  pretrial  agreements .  . 

Of  suspension . 

On  liberty 

[X'tined  . 

PriKedures 

Conduct 

Cowardls 

Service  discrediting,  generally 

I'nheconung  an  officer  and  gentleman  .  , 

Conferences,  pretrial 

Accused's  presence  at  . 

.‘Admissions  made  at 
Generally 
Limitations 
Matters  on  record 
Rights  of  parties 
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Confessional  stipulations  .  kc'M  7().S(hM  i. 

Confessions.  Set  Self-incriminatlon. 

Confinement 

Xttachmeni  uf  jurisdiction,  elfecting .  R.C.M.  2l)2(cl(2l . 

Capital  cases .  R  C  M.  I  l()7(l'ii4i(Di  .  .  . 

Det'ennent  of .  R.CM.  llOltci  . 

See  also  Deferment  of  confinement. 

iiscape  Iroiii  .  IV.  Ptira.  Id . 

Hard  labor  without  See  Hard  labor  Without  confinement. 

In  lieu  of  tine  .  R  C.M.  III.Rdilli  . 

On  bread  and  water  or  diminished  rations 
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Uxecution  .  R.C.M.  Ill.'ldll5l . 

Medical  certiticate  required  .  R.C.M.  l.sP5id) . 

Post-trial  R.C.M.  I  KH 

Pretrial 

.■\dvice  to  accused .  R  C  M.  .'(I5(ei . 
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Conditions  of  .  R C  M  sllUifi  . 
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Place  of .  R.C.M.  I  lll7|fii4ilCl. 

I I  l  .'idll2llCi  . 

Special  court-martial  .  R.C.M.  2lllifii 2ii B I 
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haiiure  to  ntUitv  detense  o\  prior  identilication  ol  the  accused 
Failure  to  noiit\  defense  of  statements  tif'  the  accused  .  . 

Noncompliance  w  iih  discosery  requireinems . 

Fxamination  ol  witness'  prior  statement,  for  puijTose  t)l . 
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Speedy  trial,  eft’ect  on  . 

Controlled  substances,  offenses  involving 
Convening  authority 

Accuser 

Disqualifications 

To  convene  general  or  special  courts-martial  . 

To  convene  summary  courts-martial . 

T(?  refer  charges  to  general  or  special  eourts-mariial 

Subordinate  of.  disqualified . 

Action  by  See  Action  Of  convening  authority. 

Censure  of  court .  . 

Changing  members 
Charges  and  specifications 

Authority  to  change  . 

Authority  to  dispose  of  . 

Command  inliuencc.  unlawful . 
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Contempt 
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Review  of  . 
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Deposition,  authority  to  order  . 
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(General  court-martial 
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Defined . 
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Disp<'Mtu)n  (it  (.'harge'i  b\  . 

Suponor  authorilv  calling  for  trancniiltal  (it  chargee  trnin  eiitxiriiinatc 
Superidr  authority  withholding  front  subordinate  the  auiliorily  to 

dispose  of  charges  . 

Withdrawal  of  charges  by 

(iencrally  . 

Pretrial  agreement,  pursuant  to . 

Convening  courts-martial 

See  also  Convening  authority. 

Generally  . 

Jurisdictional  requisite,  as  a 

Summary  courts-martial . 

Convening  orders 

Amending  . 

Changing . 

Defense,  copies  to  . 

Forms  . 

Generally 

Summary  court-martial 

Convictions,  prior 

Admissibility  in  aggrasation  . 

Finality  of . 

Impeachment  hy  evidence  of . 

increasing  punishment  authorized . 

Correctional  custody 

Nonjudicial  punishment  .  . 

Offenses  against  . 

Correction  of  record  of  trial 

After  authentication  . 

Before  authentication  . 

Corroboration  of  confession  . 

Counsel 

See  also  Defense  counsel;  Trial  counsel. 

Appellate . 

Detailing  . . 

General  courts-martial  . 

Special  courts-martial  . 

Summary  courts-martial . 

Qualifications  of . 

Supervision  of . 

Suspension  of . 

Counseling  commission  of  offense 
Countersign,  improper  use  of 
Court-martial 

Defined .  . 

Types  of  . 

Court-martial  orders.  See  Promulgating  orders. 

Court  of  Inquiry 

.Admissibiliis  of  cMdenee  taken  in  .  . 

-Applic.ili'iii  of  Rules  tor  C'ourts-Martial  to . 
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Court  of  Military  Appeals 

Aetion  on  decision  bs . 

Appeals  by  I  nited  States .  . 

Cases  reviewed  by  . 
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Court  of  Military  Review 

Action  on  decision  by . 
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Appeal  by  L'niled  Slatc^  ici  . 

Armed  liirce  ol  aceu^cd  a^  determining  \ehieh  enurl  reeiews 

C'aMis  reviewed  by 

Generally 

Nntitieatinn  tn  aeeused  ot  deeiMiin  . 

Cowardly  conduct 
Crimes 

See  Offenses;  speeitie  mpies 

Crimes  and  offenses  not  capital 
Cross-examination  at 

Court-martial 

Deposition  .  . 

Pretrial  mvestijialioii  . 

Cruelty  and  maltreatment 
Culpable  negligence,  defined 
Custody 

Correetional  See  Correctional  custody. 

Defined 

Pseape  from  .  ... 

Damage 

.Military  property  .  . 

Nonmilitary  properly  . 

Dangerous  weapon,  defined 
See  ul.ui  Assault. 

Days,  defined  . 

Death,  as  punishment 

See  aim  Capital  case;  Capital  offense. 

Aidinj!  the  enemy . 

Assaultmi!  oftieer,  time  of  war . 

CoiinlerMjtn.  improper  use  of  . 

(X'scrtion.  lime  of  war . 

Disobedience  of  officer,  time  of  war  . 

Execution  . 

General  eourt-martial.  power  to  adjudge  . 

Generally  . 

Mandatory,  votes  required  . 

Misbehavior  before  enemy . 

Murder  .  . 

Mutiny 

PriKcdures  for  adjudging 

Rape  . 

.Safeguard,  forcing 

Scdilion .  . 

Solicitafion  to  desert,  mutiny,  to  commit  acts  ot  misbehavior  before 

the  enemy,  or  to  commit  sedition  .  . 

Special  court-martial,  no  power  to  adjudge 

Spying . 

Summary  court-martial,  no  power  to  adjudge 
Surrender,  subordinate  compelling 

Debt,  dishonorably  falling  to  pay 
Defendant.  See  Accused. 

Defense  counsel 

Absence  of 
Accuseil 

Inquiry  as  to  rights 
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Announcement  of 
Absence 
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ftesence 
Qualifications 
Appellate 
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Assistant  anti  associate 

Absence  of  . 

Detailing  . 

Oisqualilication . 

Duties  . 

Individual  counsel,  effect  of  . 

Oath  . 

Qualiiications  . 

Change  of 

Announcement  . 

Grounds  . 

Procedure  . 

Civilian 

Accused's  right  to 

Appellate  review . 

Court-martial  . 

During  interrogation . 

Pretrial  conhnement  . 

Pretrial  investigation . 
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Disqualification,  action  on . 

Qualiiications  . 
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Detailed 
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Oath 

Anm)unccnK‘nl  i>f  status  as  id  . 

(ionerally  . 

Requirement  to  lake . 

Post-trial  duties . 

Presence  of 

Article  3*^1  a)  sessions . 

Findings  announcement  . 

Generally 

Pretrial  conferences  . 

Sentenc“  announcement  . 

Pretrial  agreement,  waiver  not  permitted  . 

Pretrial  continemenl.  right  to . 

Privileged  communications  . 

Summary  courts-martial,  right  to  . 

Waiver  of  appellate  review,  right  to  consult  with 

W'aivcr  of  right  to.  in  courts-martial  . 

Withdrawal  of  appellate  review,  right  t(»  consult  with 

Defense  of  another 
Defenses 

Accident . 

Alibi,  notice  of . 

Burden  of  proof  . 

Coercion . 

Defense  of  another . 

Defined  . 

Duress . 

Entrapment  . 

Generally  . 

Ignorance  of  fact  . 

Ignorance  of  law  . 

Inability . 

Instructions  on  . 

Justification . 

Lack  of  mental  responsibility 

Generally  . 

Notice  of . 

Mistake  of  fact . 

Mistake  of  law  . 

Obedience  to  orders . 

Self-defense  . 

Voluntary  intoxication . 

Withdrawn,  effect  of  notice . 

Deferment  of  confinement 

Action  of  convening  authority . 

Contempt  cases . 

Generally  . 

Orders . 

Termination  of  . 

Defraud 

See  also  Fraud. 

Burning  with  intent  to  . 

Degrading  questions 
Delay 

See  also  Continuances. 

Government  appeals . 

Rcsp<insibtlily  for,  as  offense 
Speedy  trial 

Delegation 

Authority  id  impose  pretrial  restraint 
Convening  courls-marlial.  power  lo 
Hxeusid  of  members 
Nonjudicial  punishment 
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Deliberations  and  voting 

Capital  cases . 

Conlempi  .  . 

Findings  . . 

InterUKUU)ry  questii)ns.  'special  court-martial  without  military  judge 

Military  judge,  presence  during  . 

Pnvilcge  protecting  . 

txceptions  to  . 

Sentencing  . 

Delivering  less  than  amount  called  for  by  receipt 
Deposition 

Admissibility  of  . 

Generally  . 

Objections . 

Officer . 

Oral . 

PrcK'edure  . 

Request  for . 

Who  may  order .  . 

Witnesses,  subpoena  . 

Written  . 

Dereliction  In  the  performance  of  duty 
Desertion 

Apprehend  deserter,  authority  to . 

Attempted  . 

Generally  . 

Solicitation  to  commit  . 

Destroying 

Mail . 

Military  property  . 

Nonmilitary  property 

Offense  . 

Reparation  for . 

Detail 

Bailiff . 

Clerk . 

Defense  counsel . 

Dclined  . 

Rscori  . 

Interpreter . 

Members . 

Military  judge . 

Orderly  . 

Orders 

Amending  . . 

Appointing  ctninsel  . 

App<itnting  military  ludge  .  . 

C«mvening  . 

Reporter  . 

Trial  counsel .  . 

Detention,  unlawful 
Discharge 

Sff  n/o'  Bad-conduct  discharge;  Dishonorable  discharge. 

Hftccting  fraudulent . 

i-irearnis 

Negligent 

Willful 

iraudulent  . 

Disclosure  and  discovery 

Aggravating  circumstances,  notice  in  capital  cases 

Alibi  defense 

Amending  orders 

Charges,  papers  accompany  ing 
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Classified  or  privilejicd  govcrnnicni  inturniatinn. 

inieni  to  disclose  a(  Inal  . 

Continuing  duty . 

Convening  orders . 

Convictions,  prior 

Accused,  used  against  .  .  . 

Witnesses,  iinpcachnieni  by  convictions  older  than  10  years. 

intent  to  use  . 

Defense,  disclosure  by.  generally 

E)efense.  intent  to  use  insanity  . 

Defense,  withdrawn,  inadmissibility . 

Deposition,  witness  statements  . 

DcKuments 

In  defense  p^^ssession . 

In  govermeni  possession  . 

Evidence 

Access  to  . 

Havorable  to  defense . 

Prior  identifications  of  the  accused  . 

Seized  from  the  accused  . 

Examinations,  physical 

In  defense  possessum . 

In  govemntcm  pv^ssession 

Foreign  law,  intent  to  request  judicial  notice  of . 

Mental  examinations 

In  defense  possession . 

In  government  possession  . . 

.Statements  of  accused  related  to  . 

Military  judge,  regulation  of . 

Military  Rules  of  Evidence,  pursuant  to 

Evidence  seized  from  the  accused . 

Pnor  identifications  of  the  accused  . 

Statements  of  the  accused  . 

Motion  relating  to 

Generally  . 

Waiver . 

When  made . 

Noncompliance .  remedy  for  . 

Objects 

In  defense  possession . 

In  government  possession  . . 

Orders,  protective . 

Photographs 

In  defense  possession . 

In  government  possession 

Preparation  for  trial,  opportunity . 

Prior  statements  of  witnesses . 

Privileged  information  . . 

See  also  Evld6nC0y  Privileges 

Psychiatnc  experts,  intent  to  use . 

Regulation  of  . 

Remedy  for  noncompliance .  . 

Sexual  behavior  of  victim,  intent  to  offer  evidence  oi  . 

.Statements  relating  to  an  offense . 

Statements  of  the  accused . 

Tests 

In  defense  possession . 

In  government  possession 
Trial  counsel,  disclosure  by,  generally 
Witnesses 

Access  to  . 

Accused's  limited  testimony  on  motion,  intent  to  use 

Alibi,  defense 
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Failure  to  call  . 

Merits  . 

Prior  statements  ol  . 

Psychiatric  experts  . 

Rebuttal . 

Sentencing  . 

Work  product  of  counsel  . 

Discredit,  conduct  of  a  nature  to  bring  on  armed  forces 
Dishonorable  discharge 

Death,  included  in  sentence  of  . 

Execution  of  . 

General  courts-martial,  power  to  adjudge . 

Generally  . 

Previous  convictions  authorizing  . 

Special  courts-martial,  no  power  to  adjudge  . 

Summary  courts-martial,  no  power  to  adjudge  . 

Dishonorably  falling  to  maintain  funds  . 

Dishonorably  failing  to  pay  debt  . 

Disloyal  statements . 

Dismissal 

Charges.  See  Charges  and  specifications. 

Punishment 

Death,  included  in  sentence  of  . 

Execution  of  . 

General  courts-martial,  power  to  adjudge . 

Generally  . 

Special  courts-martial,  no  power  to  adjudge  . 

Disobedience  of  orders 

Failure  to  obey  . 

Willful 

Commissioned  tiflicer . 

Noncommissioned,  petty,  or  warrant  ofticer . 

Disorderly  conduct  . 

Disposition  of  charges,  generally  . 

Disposition  of  military  property,  wrongful  . 

Disposition  of  offenses,  generally 

Disposition  of  record  of  trial  after  action . 

Disqualification 

See  also  specitic  topics. 

Disctivery  of.  as  to  detailed  personnel 

Disrespect 

Defined  . 

Sentinel  or  liHikout . 

Superior  commissioned  ofticer  . 

Noncommissioned,  petty,  or  warrant  ofticer 

Distribution  of  controlled  substances 

Docketing . 

Documents 

Authentication  requirement 

False  . 

Hearsay  exceptions,  declarant  unavailable 
Hearsay  exceptions,  generally 
Hearsay  inadmissible 
Original  needed 
Self-authentication 

Double  jeopardy.  See  Former  jeopardy. 

Draft,  share  or  bank.  See  Checks. 

Drinking  liquor  with  prisoner 
Driving,  drunken  or  reckless 
Drugs 

Inspection  for . 

Offenses  involving  illegal 

Drunk 

See  also  Intoxication. 

And  disorderly 
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DclincJ 

Dnv\n^ .  . 

On  duly  .  . 

On  siulum  .  . 

Prisoner  .  . . 

Sentinel  or  Unikout  .  . . 

Drunkenness,  incapacitation  for  performance  of 
duties  through 
Dueling 

Dupliciousness,  m  char^mu 

See  aha  Charges  and  specifications. 

Motion  to  sever  . 

Duress 

Duty 

Delineil  . 

Derelietion  in  the  pertornianee  ot 

Drunk  on .  . 

(joine  troin  plaee  ot  . 

To  obey  orders  . 

Dying  declarations 

Eavesdropping . 

Effecting  unlawful  enlistment,  appointment,  or  separation 
Efficiency  reports,  menthers.  miUtary  ludite.  eounsel  . 

Elements  of  offense 

•S'tv  ol\(>  speeitie  ollenses. 

Instruetion  on  . 

l.esser  ineluded  otfenses  .  . 

Speeitication.  alicjiins: 

Embezzlement  . 

Emergency  searches 

Endangering  command,  unit,  place,  or  military  property 
Enemy 

Aidinj! . 

Commission,  military,  jurisdietion  over 

Communteatm^  with .  . 

Conlinement  with  . 

Defined  .  .  . 

i-ailini!  to  enjiatfe  . 

Military  jtovernmem.  suhiect  to 

Misbehavior  before 

Prisoner  in  hands  of.  miseonduet 

I'roperty  taken  front 

Running  away  before 

Spying . 

Enlisted  persons 

Detailed  to  serve  as  eoiiri  members 
Request  by  aeeused  for  eourt  members 
Restraint  of.  who  may  orsler 
Cnn.  same  as  .leeused  tor  eourt  memhers 

Enlistment 

Construetive 
IX'sertion.  etteet 
Iraudulent 
I'nlawful.  efleeting 

Entrapment 
Entry,  unlawful 
Escalator  clause 
Escape 

■Assisting  another  to 
Confinement 
Correetiona!  eustinlv 
Custinly 
Prisoner  of  war 
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Suffering  prisoner  to  . 

Escort 

Designation  by  military  judge  . 

Detailing  . 

Disqualification . 

Duties  . 

Oath  . 

Qualifications  . 

Views  and  inspections  . 

Espionags  . 

Evidence 

See  also  Search  and  seizure;  Self-Incrimination. 

Absence  of  entry  in  records . 

Absence  of  public  record  or  entry . 

Access  to  . 

Accident,  evidence  of  other  crimes,  wrongs,  or  acts  to  prove 

absence  of  . 

Accused 

Character  of  . 

Favorable  to,  disclosure  by  trial  counsel 

Testimony  by,  concerning  admissibility  ot  an  admission  or 

confession . 

Testimony  by,  concerning  admissibility  ol  evidence 

obtained  from  an  unlawful  search  or  seizure  . 

Testimony  by,  concerning  admissibility  of  eyewitness 

identification  evidence  . 

Testimony  upon  preliminary  matter,  generaliv 

Adjudicative  facts . . 

Admissibility 

Effect  of  relevancy  upon  . 

Erroneous  rulings,  effect  of . 

For  limited  purpose  . 

Motion  as  to  . 

Preliminary  determinations  concerning  . 

Admissions.  See  Sdlf-IncrlmlnatlOri. 

Affidavits  . 

Amendments  to  the  Military  Rules  of  Evidence  . 

Analysis  of  the  Military  Rules  of  Evidence 

Ancient  documents . 

Annulment  of  conviction,  effect  on  impeachment  . 

Appeal,  effect  on  Impeachment  by  evidence  of  conviction  . 

Applicability  of  rules 

Military  Rules  of  Evidence  . 

Other  evidentiary  rules . 

Attorney-client  privilege  . 

Authentication  and  identification 

Attesting  certificates . 

Generally 

Illustrations  of . 

Self-authentication  . 

Subscribing  witness'  testimony  unnecessary . 

Availability  of  a  witness,  determination  of . 

Baptismal  certificates  . 

Best  evidence  rule.  See  Contents  of  writings,  recordings,  and 
photographs,  this  heading 
Bias  or  prejudice 

Compromise  and  offer  to  compromise,  admissibility  to 

prove  . 

Evidence  of  bias  to  impeach 

Exclusion  of  unfairly  prejudicial  evidence  . 

Burden  of  proof  See  Burden  of  proof. 

Business  entries  . 

Certificate  of  rehabilitation,  effect  on  impeachment 

Chaplain,  privileged  communications  to . 
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Character 

Inadmissibility  to  prove  conduct;  exceptions  .  Mil.  R.  Evid.  404  . 

Methods  of  proving  .  Mil.  R.  Evid.  405  . 

Circumstantial .  R  C.M.  918(c)  . 

Classified  information,  privilege  concerning  .  Mil.  R.  Evid.  505  . 

Clergyman 

Defined  .  Mil.  R.  Evid.  503(b)(1)  .  . 

Privileged  communications  to  .  Mil  R.  Evid.  503(a)  ... 

Co-accused,  statements  at  joint  trial  .  Mil.  R.  Evid.  306  . 

Co-conspirator,  statements  of .  Mil.  R.  Evid.  801(d)(2)(E) 

Commercial  publications  .  Mil.  R.  Evid.  803(17)  . 

Common  law  rules,  applicability  .  Mil.  R  Evid  101(b)(2)  .  . 

Competency 

Court  members  as  witnesses  .  Mil.  R  Evid.  606  . 

Military  judge  as  witness .  Mil.  R.  Evid  605  . 

Witnesses,  generally .  Mil.  R.  Evid.  601  . 

Compromise  and  offer  to  compromise  .  Mil  R.  Evid.  408  . 

Concealing,  as  grounds  for  being  accessory  after  the  fact  .  IV.  IVa  3c(  I )  . 


Confessions.  See  SAlf-IncrInilnatlon. 

Confidential  or  privileged  communications.  See  Privileges,  this 
heading. 

Confusion  of  the  issues,  as  grounds  for  excluding  relevant 


evidence  .  Mil.  R.  Evid.  403  . 

Conspiracy,  statement  of  co-conspirator  .  Mil  R.  Evid.  801(d)(2)(E) 

Contents  of  writings,  recordings,  and  photographs 

Admissibility  of  duplicates .  Mil  R  Evid.  1003  . 

Admissibility  of  other  evidence  as  proof .  Mil.  R.  Evid.  I(X)4  . 

Determination  of  fact  issues  related  to  .  Mil.  R.  Evid.  1008  . 

Proof  by  testimony  or  written  admission  of  party  .  Mil.  R.  Evid.  1(X)7  . 

Public  records .  Mil.  R.  Evid.  1005  . 

Requirement  of  an  original  .  Mil.  R.  Evid.  1002  . 

Summaries  .  Mil.  R.  Evid.  1006  . 

Continuance,  determination  by  military  judge  .  Mil.  R.  Evid.  104(a)  . . . . 

Control,  proof  by  subsequent  remedial  measures .  Mil.  R.  Evid.  407  . 

Conviction  of  crime,  impeachment  by  .  Mil.  R.  Evid.  609  . 

Corroboration 

Confessions  or  admissions .  Mil.  R.  Evid.  304(g)  .  .  . 

Witness'  prior  identification  to  corroborate  in-court 

identification  .  Mil.  R.  Evid.  321(a)(1)  .. 

Court-martial,  power  to  obtain  evidence .  R.C.M.  801(c)  . 

Credibility  or  weight,  right  to  introduce  evidence  concerning  . . .  Mil.  R.  Evid.  104(e)  .  . 

Cross-examination 

Scope  .  Mil.  R.  Evid.  61  Kb)  .. 

Specific  incidents  of  conduct  to  impeach  .  Mil.  R.  Evid.  608(b)  .  .  .  . 

Cumulative,  as  grounds  for  excluding  relevant  evidence .  Mil.  R.  Evid.  403  . 

Death,  statement  under  belief  of  impending .  Mil.  R  Evid.  804(b)(2)  .  . 

Declarant 

Attacking  and  supporting  credibility  of  hearsay  declarant  .  Mil  R.  Evid.  806  . 

Defined  .  Mil.  R.  Evid  801(b)  .  . .  . 

Unavailability  .  Mil  R.  Evid.  804(a)  .  .  . 

Degrading  questions .  Mil  R  Evid  303  . 

Deliberations  of  courts  and  juries,  privilege  concerning  .  Mil.  R.  Evid  509;  606 

Disclosure,  required 

Evidence  of  prior  identification  of  the  accused .  Mil.  R  Evid.  321(c)(1) 

Evidence  seized  from  the  person  or  property  of  the  Mil  R.  Evid  31 1(d))  I ) 

accused  . 

Immunity  or  leniency  granted  to  a  witness .  Mil.  R  Evid.  .301(0(2) 

Statements  by  accused  .  Mil  R  Evid  304(d)(1) 

Divorce  or  annulment,  effect  on  husband-wife  privilege .  Mil  R  Evid  504(c)(1)  ,  . 

Duplicate 

Admissibility  of  .  Mil  R  Evid  1003  . 

Defined  .  Mil  R  Evid  1001(4) 

Dying  declaration . Mil  R.  Evid  804(b)(2l 

Excited  utterance  .  Mil  R  Evid  803(2) 
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ExcluMonary  rules 

See  also  Privileges,  ihis  heading;  Search  and  seizure; 
SelMncrimlnation. 

Eyewitness  identilicaiion  . 

Exclusion  of.  noncompliance  with  discovery  requirements  . 

Existing  mental,  emotional,  or  physical  condition . 

Experts 

Appointment  by  court  . 

Bases  of  opinion  by  . 

Disclosure  of  facts  or  data  underlying  opinion . 

Employment  at  government  expense  . 

Opinion  on  ultimate  issue  . 

Selection  and  employment  by  accused  . 

Use.  generally 

Extenuation  and  mitigation  . 

Eyewitness  identilication  . 

Pacts,  judicial  notice  of  . 

Family  records  . 

Feasibility  of  precautionary  measures,  proof  by  subsequent 

remedial  measures  . 

Foreign  law.  judicial  notice  of . 

Former  testimony  . 

Government  information,  privilege  concerning  . 

Habit  . . 

Hearsa) 

Detined . 

General  rule  . 

Exceptions.  avaiJabiliiy  of  declarant  immaterial 

Absence  of  entry  in  records . 

Absence  of  public  record  of  entry . 

Excited  utterance  . 

Family  records  . 

Government  price  lists  . 

Judgment  as  Ui  pers<»nal,  family,  or  general  history,  or 

boundaries . 

Judgment  of  previous  conviction . 

Ueamed  treatises . 

Market  reports,  commercial  publications  . 

Marriage,  baptismal,  and  similar  certiticates . 

Other  exceptions 
Present  sense  impressions 
Public  records  and  reports 
Recorded  rec<»llectn»n 

Records  of  documents  affecting  an  interest  in  propcriv 

Records  of  regular!)  conducted  activity . 

Records  of  religious  organi/atums  . 

Records  of  vital  statistics  . 

Reputation  as  tt)  character  . 

Reputathm  concerning  boundaries  or  general  history 
Reputation  concerning  pcrsi>nai  or  family  hisu»ry 
Statements  for  purposes  of  medical  diagnosis  or 
treatment 

Statements  m  ancient  dt>cumenis  . 

Statements  in  diKunicnts  atteding  an  intcrcsi  m 
property 

Then  existing  mental,  emotional  or  phvs^al  condition 
Fxcept'ons.  declarant  unavailable 
Former  icstimonv 
Other  exceptions 
Statement  against  interest 
Statement  of  pcTsonal  or  laniilv  history 
Statenieni  under  hclict  of  impending  death 
Hearsay  wiihm  hearsay 
History,  statement  ot  personal  or  laniily 
Husband  wife,  privilege 
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f,04  . 

111-52 

Interrogation  See  Self-Incrimlnation. 

Involuntary  statement.  See  Selt-incrimination. 

Joint  clients,  effect  on  lawyer-client  privilege  . 

Mil 

R 

livid 

.'()2ldll.5| . 

m-22 

Joint  trial,  statements  of  accused  at . 

Mil 

R 

.106  . 

IlLS 

Judgment 

As  to  personal,  family,  or  general  history,  or  boundaries  . 

Mil 

R 

Hvid. 

XO.blL  .  .. 

lli-58 

Mil. 

K 

m)7i;’i  . 

m-iK 

Judicial  notice 

Adjudicative  facts . 
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R. 

:oi  . 

ilI-2 

Laws,  dontestic  and  Lireign . 

Mil 

R 

l-.vid 

:oi.-\  .  . . 

111-2 

Statements  in  learned  treatises . 

Mil. 

R 

Hvid 

805(1X1 

111-58 

Juvenile  adjudications,  impeachment  bv . 

Mil 

R 

l-.vid. 

60d(d) . 

lll■5.5 

Knowledge 

Evidence  of  other  crimes,  wrongs,  or  ads  as  pr(H)f  of  .  , 

Mil 

R 

livid. 

404(bl  . 

111-14 

Requirement  for  persv>na.  '.nowledgc  in  order  to  testify 

Mil 

R 

l-.vid 

bo: 

111-52 

Law,  domestic,  judicial  notice  ot 
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R 

Hvid. 

20|,k(:i) . 

111-2 

Law  enforcement  personnel,  records  and  reports  of  observations 

Mil 

R 

Hvid 

X05(Xi(Bi 

111-57 

Lawyer-client  privilege  . 
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Hvid 

502  . 

111-22 

Lawyer,  defined  for  purp<iscs  of  privilege . 
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R 

La  id. 
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111-22 

learned  treatises . 
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R 

LaiJ 

80.5(18)  ...  . 

111-58 

Liability  insurance,  admissibility 

Mil 

R. 

1a  id. 

411 

111-20 

Limited  admissibility  of . 

Mil 

R 

LakI 

105 

111-2 

Lineups  and  other  idcntihcation  priKCsses 

Right  to  counsel  at  ...  ... 

Mil 

R 

I'Aid 

.121  (bn  2) 

III  r 

VVTien  unlawful  . 
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R 
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!  iviv! 
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Marriage  certificates  . 
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Ill  1'' 

Medical  diagnosis  or  treatment,  stiitemeni  lor  puryniNcs  of 
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R 
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As  witnesses 
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Ill  1  III 

Mental  exaniinati<m  t'f  accused,  privilege  concerning 

See  SeW-incrImlnation. 
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SusUining  a  claim  of  governmental  privilege . 

Motive,  evidence  of  other  crimes,  wrongs,  or  acts  as  proof  of  . . . 

Negligence,  ptxxif  of  subsequent  remedial  measures  . 

Negotiations  on  plea,  admissibility . 

Newly  discovered,  as  grounds  for  new  trial  . 

Nonconsensual  seaual  offenses,  defined  . 

Oath  or  affinnatioa 

Interpreters  . 

Witnesses  . 

Objections 

Confessions  and  admissions,  concerning  . 

Eyewitness  identification,  concerning  . 

Generally  . 

Member  as  a  witness  . 

Prior  identification  of  the  accused . 

Search  and  seizure,  concerning . 

Witnesses,  calling  by  military  judge  or  members  . 

Offer  of  proof 

Record  of  . 

Requirements  of  valid  . 

Ruling  by  military  judge  . 

Offer  to  compromise  . 

Official  records . 

Opinion 

Bases  of  expert  opinion  . 

Character,  as  method  for  proving  . 

Disclosure  of  facts  or  data  underlying  opinion . 

Expert  testiinony  . 

Lay  witness  testimony  . 

Rehabilitative  potential  of  accused  . 

Sexual  behavior  of  alleged  victim . 

Uhiinate  issue  included  in  . 

Opportunity,  evidence  of  other  crimes,  wrongs,  or  acts  as  proof 

of . 

Order  of  interrogation  and  presentation  . 

Original 

Defined  . 

Requirement  to  use  . 

When  original  not  required.  See  Contents  of  writings, 
recordings,  and  photographs,  this  heading. 

Other  crimes,  wrongs,  or  acts,  evidence  of  . 

Ownership,  proof  by  subsequent  remedial  measures  . 

nudon,  effect  on  impeachment  by  conviction  . 

not  sexual  behavior 

Admissibility . 

Defined  . 

Degrading  questions . 

Procedural  requirements  for  admission . 

Rtyment  of  medical  and  similar  expenses . 

ftrsonal  knowledge,  requirement  for  in  order  to  testify  . 

Photographs,  defined  . 

Plain  error . 

Plan  or  design  of  accused,  evidence  of  other  crimes,  wrongs,  or 

acts  as  proof  of . 

Pleas,  plea  discussions  and  related  statements,  admissibility  - 

Political  vote,  privilege  concerning . 

nejudice,  unfair . 

Reliminaty  questions . 

nepuation,  evidence  of  other  crimes,  wrongs,  or  acts  as  proof 

of . 

nesematioo  on  merits  . 

ncsent  tense  impression  . 

nevkws  convictions 

Impeachment  by  evidence  of . 
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Mil.  R.  Evid.  S0S(i)(4)(E)(ii)  111-27 

Mil.  R.  Evid.  404(b)  .  111-19 

Mil.  R.  Evid.  407  .  111-20 

Mil.  R.  Evid.  410  .  111-20 

R.C.M.  1210(0  .  11-197 

Mil.  R.  Evid.  412(e)  .  III-2I 

Mil.  R.  Evid  604  .  III-32 

Mil.  R.  Evid.  603  .  III-32 

Mil.  R.  Evid.  304(a),  (d)(2)  .  I1I-4;  I1I-5 

Mil.  R.  Evid.  321(a)(1).  (d)  .  III-16;  I1I-I8 

Mil.  R.  Evid.  103(a)(1)  ....  III-I 

Mil.  R  Evid.  606(a)  .  III-32 

Mil.  R.  Evid.  321(c)(2) .  III-17 

Mil.  R.  Evid.  311(a)(1). 

(d)(2) .  II1-8;  1II-9 

Mil.  R.  Evid.  614(c)  .  111-34 

Mil.  R.  Evid.  103(b)  .  III-I 

Mil.  R.  Evid.  103(a)(2) .  Ill- 1 

Mil.  R.  Evid.  103(b)  .  Ill- 1 

Mil.  R.  Evid.  408  .  111-20 

Mil.  R.  Evid.  803(8)  .  111-37 

Mil.  R.  Evid.  703  .  111-35 

Mil.  R.  Evid.  405(a)  .  10-19 

Mil.  R.  Evid.  705  .  111-35 

Mil.  R.  Evid.  702  .  111-35 

Mil.  R.  Evid.  701  . 

R.C.M.  1001(b)(5) .  H-142 

Mil.  R.  Evid.  412(a)  .  111-20 

MU.  R.  Evid.  704  .  III-35 

Mil.  R.  Evid.  404(b)  .  III-19 

Mil.  R.  Evid.  611  .  III-34 

Mil.  R.  Evid.  1001(3)  .  III-4I 

MU.  R.  Evid.  1002  .  III-42 

Mil.  R.  Evid.  404(b)  .  III-I9 

Mil.  R.  Evid.  407  .  111-20 

Mil.  R.  Evid.  609(c)  .  111-33 

Mil.  R.  Evid.  412(a),  (b)  . . . .  111-20;  UI-21 

Mil.  R.  Evid.  412(d)  .  UI-21 

Mil.  R.  Evid.  303  .  III-4 

Mil.  R.  Evid.  412(c)  .  III-2I 

Mil.  R.  Evid.  409  .  III-20 

Mil.  R.  Evid.  602  .  111-32 

Mil.  R.  Evid.  1001(2)  .  111-41 

Mil.  R.  Evid.  103(d)  .  UI-l 

Mil.  R.  Evid.  404(b)  .  III-I9 

Mil.  R.  Evid.  410  .  III-20 

Mil.  R.  Evid.  508  .  III-3I 

Mil.  R.  Evid.  403  .  ni-19 

Mil.  R.  Evid.  104  .  III-I 

Mil.  R.  Evid.  404(b)  .  III-I9 

R.C.M.  913(c)  .  n-125 

Mil.  R.  Evid.  803(1)  .  III-36 

Mil.  R.  Evid.  609  .  III-33 
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Judgment  or  evidence  of  . 

Priest,  privileged  communications  to  . 

Prior  statements  of  witnesses 

Impeachment  by  evidence  of . 

Prior  consistent  statement  as  non-hearsay . 

Prior  inconsistent  statement  as  non-hearsay  . 

Prior  statement  of  identification  as  non-hearsay  . 

Privileges 

Applicability  of  rules  concerning  . 

Classified  information  . 

Comments  upon  or  inference  from  claim  of.  at  trial 

Limiting  instruction  . 

Prohibited  . 

Communication  of  privileged  information  by  electronic 

means  . 

Communications  to  clergy . 

Compelled  or  unintentional  disclosure  of  information  .... 

Deliberations  of  courts  and  juries  . 

Exceptions  . 

General  rule  . 

Government  information  . 

Husband-wife  . 

Identity  of  informant  . 

Lawyer-client  . . . 

Medical  officer  or  civilian  physician,  no  privilege . 

Mental  examination  of  accused.  See  Sclt-incrlinlnatlon, 

Political  vote . 

Preliminary  determinations  concerning . 

Waiver  by  voluntary  disclosure  . 

Probable  cause.  See  Search  and  aeizura. 

Production  of 

Motion  for  . 

Procedure  for  . 

Right  to . 

Property 

Records  of  documents  affecting  interest  in . 

Statements  in  documents  affecting  interest  in  . 

Public  records  and  reports  . 

Qualifications  to  be  a  witness,  determination  by  military  judge  . . 

Rabbi,  privileged  cottmiunications  to  . 

Reasonable  doubt  . 

Rebuttal . 

Recollection  recorded . 

Recordings,  defined  . 

Refreshing  memory,  by  use  of  writings  . 

Regularly  conducted  activity,  records  of . 

Relaxation  of  rules,  in  sentencing  proceedings . 

Relevancy 

Defined  . 

Effect  on  admissibility . 

Exclusion  of  relevant  evidence  . 

When  conditioned  on  fact  . 

Religious  beliefs  or  opinions . 

Religious  organizations,  record  of . 

Remainder  of,  or  related,  writings  or  recorded  statements  . 

Reputation 

Character . 

Community,  defined . 

Concerning  boundaries  or  general  history  . 

Concerning  personal  or  family  history  . 

Defined  . 

Routine  practice  . 

Rule  of  completeness  . 

Rules  of  Evidence,  Military 

Amendments  to  . 
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Mil.  R  Evid.  .505  . 

Mil.  R.  Evid.  512(c)  .  . 
Mil.  R.  Evid.  512(a)  .... 

Mil  R.  Evid  511(b)  .  . 

Mil.  R.  Evid.  .503  . 

Mil.  R  Evid.  51  lla)  ... 

Mil.  R  Evid.  .509  . 

Mil.  R.  Evid.  606  . 

Mil.  R.  Evid.  .501  . 

Mil.  R.  Evid.  .506  . 

Mil.  R.  Evid.  504  . 

Mil.  R.  Evid.  507  . 

Mil.  R.  Evid  .502  . 

Mil.  R.  Evid.  501(d)  ... 

Mil.  R.  Evid  508  . 

Mil.  R.  Evid.  104(a)  .  . 

Mil.  R.  Evid.  510  . 


R.C.M.  905(b)(4):  906(b)(7)  . 

R.C.M,  703(f)(4)  . 

R.C.M.  703(f)  . 

Mil.  R.  Evid.  803(14)  . 

Mil.  R.  Evid.  80.3(15)  . 

Mil.  R.  Evid.  803(8)  . 

Mil.  R.  Evid.  104(a)  . 

Mil.  R.  Evid.  503  . 

R.C.M.  918(c)  . 

R.C.M.  1001(d)  . 

Mil.  R.  Evid.  803(5) . 

Mil.  R.  Evid.  1001(1)  . 

Mil.  R.  Evid.  612  . 

Mil.  R.  Evid.  803(6) . 

Mil.  R.  Evid,  IIOKc)  . 

Mil,  R.  Evid,  401  . 

Mil,  R,  Evid.  402  . 

Mil.  R.  Evid.  403  . 

Mil.  R.  Evid.  104(b)  . 

Mil.  R.  Evid.  610  . 

Mil.  R,  Evid.  803(11)  . 

Mil.  R.  Evid.  106  . 

Mil  R.  Evid.  803(21)  . 

Mil.  R.  Evid.  405(d)  . 

Mil.  R.  Evid.  803(20)  . 

Mil.  R,  Evid.  803(19)  . 

Mil.  R.  Evid.  405(d)  . 

Mil.  R.  Evid.  406  . 

Mil.  R.  Evid.  106  . 

Mil.  R.  Evid.  1102  . 
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Analysis  of  . 

Applicability . 

Citation  to . 

Inapplicability . 

Puipose  and  constn:ction . 

Relaxation  during  sentencing  proceedings  . 

Ruling  admitting  or  excluding  evidence 

Effect  of  erroneous  ruling  . 

Plain  error . 

Search.  See  Sittth  MMl  Mizura. 

Self-authentication  . 

Self-incrimination.  See  SsH-Incrillllm^lon. 

Sentencing  proceedings 

Generally  . 

Relaxation  of  rules  . 

Sexual  offenses,  nonconsensual . 

Specific  instances  of  conduct,  to  prove  character . 

Spontaneous  exclamations  . 

Stipulations 

Confessional  . 

Generally  . 

Striking  testiinony 

After  witness  asserts  self-incrimination  privilege . 

Writing  to  refresh  memory,  failure  to  produce . 

Subscribing  witness'  testimony,  unnecessary  for  authentication  . . 

Subsequent  remedial  measures  . 

Summary  court-martial,  applicability  of  rules  . 

Telephonic  transmissions  of  privileged  information,  effect  of  ... . 
Testimony 

failure  to  testify  by  accused,  instruction  concerning . 

Preliminary  matter,  by  accused  . 

Thai  counsel,  duty  to  disclose . 

Unavailability  of  declarant,  defined . 

Victim,  character  of . 

Vitid  statistics,  records  of  . 

Vole,  political,  privilege  concerning . 

WUver 

failure  to  object  . 

Guilty  plea  . 


Privileges  . 

ifi^ste  of  tiriK.  as  grounds  for  exclusion  of  relevant  evidence - 

Witnesses 

Advice  concerning  self-incrimination  . 

Availability  determination  . 

Calling  and  interrogation  by  the  court-rrurtiid  . 

Competency,  general  rule  . 

Court  members  as  witnesses  . 

Exclusion  from  courtroom . 

Impeachment  of.  See  Impeachment,  this  heading. 

Military  judge  as  a  witness  . 

Mode  and  order  of  interrogation  and  presentation  . 

Oath  or  affirmation . 

Personal  knowledge,  requirement  for  . 

Production  of 

Ftocedures  for  . 

Right  to . 

Qualification  as . 

Mfiitings  and  recordings 

Defined  . 

Reftcsh  memory,  to  . 

Remainder  of  or  related  writings . 
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101(a): 
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1103  . 

111-43 
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1 101(d)  . 

111-43 

Mil.  R.  Evid. 

102  . 

lll-l 

Mil.  R.  Evid. 

1 101(c)  . 

111-43 

Mil.  R.  Evid. 

103(a)  . 

IlM 

Mil.  R.  Evid. 

103(d)  . 

lll-l 

Mil.  R.  Evid. 

902  . 

III-4I 

R.C.M. 

1001  . 

11-141 

Mil.  R. 

Evid.  IIOKc)  . 

111-43 

Mil  R. 

Evid.  412  . 

111-20 

Mil.  R. 

Evid.  405(b)  . 

111-19 

Mil.  R. 

Evid.  803(2)  . 

111-36 

R.C.M. 

705(b)(1) . 

11-80 

R.C.M. 

811  . 

11-100 

Mil.  R. 

Evid.  301(f)(2)  . 

111-4 

Mil.  R. 

Evid.  612  . 

111-34 

Mil.  R. 

Evid.  903  . 

111-41 

Mil.  R. 

Evid.  407  . 

111-20 

Mil.  R. 

Evid.  101(a);  R  C  M. 

1304(b)(2)(E)  . 

lll-l;  11-205 

Mil.  R. 

Evid.  511(b)  . 

111-31 

Mil.  R. 

Evid.  301(g)  . 

111-4 

Mil.  R. 

Evid.  104(d)  . 

111-2 

R.C.M. 

701(a)  . 

11-67 

Mil.  R. 

Evid.  804(a)  . 

111-38 

Mil.  R. 

Evid.  404(a)(2) . 

111-19 

Mil.  R. 

Evid.  803(9)  . 

111-37 

Mil.  R. 

Evid.  508  . 

Mil.  R. 

Evid.  103(a)(1) . 

Ill-I 

Mil.  R. 

Evid.  304(d)(5); 

3ll(i),  321(g);  R.C.M. 

111-5;  111-10;  111-18; 

9100)  . 

11-120 

Mil.  R. 

Evid.  510  . 

111-31 

Mil.  R. 

Evid.  403  . 

111-19 

Mil.  R. 

Evid.  301(b)(2) . 

111-3 

Mil.  R. 

Evid.  104(a)  . 

111- 1 

Mil.  R. 

Evid.  614  . 

111-34 

Mil.  R. 

Evid.  601  . 

111-32 

Mil.  R. 

Evid.  606  . 

111-32 

Mil  R. 

Evid.  615  . 

111-35 

Mil.  R. 

Evid.  605  . 

111-32 

Mil.  R. 

Evid.  611  . 

111-34 

Mil.  R. 

Evid.  603  . 

111-32 

Mil.  R. 

Evid.  602  . 

111-32 

R.C.M 

703(e)  . 

11-75 

R.C.M. 

703(b)  . 

11-74 

Mil.  R. 

Evid.  104(a)  . 

IIM 

Mil.  R. 

Evid.  1001(1)  . 

111-41 
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111-34 
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Requiiement  of  original  to  prove . 

Ion 
Members 

Generally  . 

Questionnaiie,  use  of . 

Record  of  trial  before  authentication . 

Witnesses 

Deposition . 

Generally  . 

Pretrial  mvestigation . 

ExeopMona  and  oubotitiitlons 

Rndings  by . 

Lesser  included  offenses  . 

Plea,  entry  by . 

EwcuMon  of  oonMnco 

Acdoo,  statement  as  to  . 

Deferment,  effect  on  . 

Generally  . 

Punishment  which  may  be  ordered  executed  m  initial  action  . . . 
Rintsbment  which  may  not  be  ordered  executed  in  initial  action 
Suspension.  See  Suoponolon  of  oontoneo. 

ExfiMIs 

Generally  . 

Members,  use  during  deliberations . 

Export  wttnooooa 

See  also  Evidonoo,  Experts. 

Employment  of . 

Opinion  testmoony  by . 

Explooiwo,  defined . 

Exporting  oonirollod  oubolanooo  . 

Expoouro,  Indooont . 

ExiMMialion,  matters  in 

Investigaiion,  pretrial . 

Pleaenlencing  procedure  . 

Extortion . 

Exlnduly  . 

Extraordlnory  roNof,  potmon  for 

Appellaie  counsel . 

Reviewed  by 

Court  of  Military  Appeals  . 

Court  of  Military  Review . 

Speedy  trial,  effect  on  . 

I  to 

Afford  all  practical  relief  and  assistance  in  combat 

Enforce  or  comply  with  code  . 

Engage  or  do  utmost  to  encounter  enemy  . 

Emerplea  . 

ndfill  terms  of  pretrial  agreement . 

Mainiain  Amds,  ilishonorable  . 

Obey  orders  or  regulations . 

niydeba . 

Repair  . 

Report,  prevent,  or  suppress  mutiny . 

Secure  or  report  captured  or  abandoned  property  . 

M 

Alarm,  before  enemy . 

Claim  . 

Dfecharge  certificate . 

Uemificaiion  card . 

Official  statemem  . 
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Mil.  R.  Evid.  1002  . 

III-42 

. 

R.C.M.  912(d)  . 

11-122 

»  - 

R.C.M.  912(a)  . 

11-120 

R.C.M.  It03(i)  . 

11-164 

*J 

R.C.M.  702(g)(1)(B).  (2)(D)  . 

11-73;  11-73 

Mil.  R.  Evid.  614  . 

R.C.M.  405(h)(1) . 

III-34 

11-41 

R.C.M.  918(a)  . 

11-133 

IV.  Para.  2b(3)  . 

IV-3 

R.C.M.  910(a)  . 

11-117 
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R.C.M.  1107(f)(4)(B)  . 

11-176 

R.C.M.  l)01(c)(6),  (7)  . 

II-I60.  11-160 

R.C.M.  1113  . 

11-185 

R.C.M.  11 13(b)  . 

II- 185 

R.C.M.  1113(c)  . 

11-185 

R.C.M.  913(c)  . 

11-125 

R.C.M.  921(b)  . 
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R.C.M.  703(d) . 
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Mil.  R.  Evid.  702;  703;  704; 

111-35;  III-35;  III-35; 

705  . 
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R.C.M.  1204(a)  . 
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R.C.M.  707(c)(1)(E)  . 
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IV.  Para.  23  . 

lV-39 

IV.  Para.  22  . 

lV-37 

IV.  Para.  23  . 

IV-39 

R.C.M.  910(b) . 

II-1I7 

R.C.M.  705(d)(5KB)  . 

11-82 

IV.  Para.  68  . 

IV- 116 

‘ 

IV.  Para.  16  . 

IV-26 

IV.  Para.  71  . 

IV-II8 

IV.  Para.  10  . 

IV- 14 

IV.  Para.  18  . 

IV-30 

IV.  Para.  27  . 

IV-46 

IV.  Para.  23  . 

IV.  Para.  58  . 

IV-39 

IV- 103 
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IV.  Phra.  77  . 
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Ftas . 

Permit  . 

Pretenses 

Larceny  by  . 

Obtaining  services  under  . 

Receipt  . 

See  also  Fraud  against  United  States. 

Statement,  during  guilty  plea  inquiry  . 

Statements  in  support  of  probable  cause . 

Swearing . 

lAMting.  See  Falaa  Official  atatamont;  Forgary:  Fraud  against 
United  States. 

Fadaral  courta 

Former  trial  in,  effect  of 

Final  determi.»ation  . 

Former  jeopardy . 

Jurisdiction  . 

Members  of  bar,  counsel  in  courts-martial  . 

Rules  of  evidence  in,  application  to  courts-martial  . 

Fadaral  Rulaa  of  Evtdonca,  amendments  . 

FInaItty  of  eourta-martlal . 

Financial  Inability,  as  a  defense  . 

Findinga 

Action  by  members  after  teaching  . 

Atmouncement  of 

Effect  on  reconsideration . 

Erroneous  . 

Examituuion  of  worksheets  by  military  judge,  effect  on  . . 

Forms  rf . 

Guilty  plea,  based  on .  . 

Members . 

Military  judge . 

Basis  for . 

Charge,  as  to  . 

Contempt  . 

Convening  authority,  action  on  . 

Delibermions  and  voting  on . 

Exceptions  and  substitutions  . 

General  . 

Guilty 

Convening  authority,  action  on  . 

Reconsideration  . 

Standard  . 

Vote  resulting  in . 

Guilty  plea,  based  on . 

Impeachment  of  . 

Instructions  on  . 

Lesser  included  offense  . 

Not  guilty 

Convening  authority,  action  on  . 

Motion  for  finding  of . 

Reconsideration  of  . 

Vote  resulting  in . 

Reasonable  doubt  standard  . 

Reconsideration  . 

Special  findings.  See  Special  flndingc. 

Specifications  . 

Voting  on  . 
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IV.  Para.  77  . 

IV.  Para.  46c(l)(a)  .  .  .  . 

IV.  Para.  78  . 

IV.  Para.  58  . 

R.C.M.  910(c)(5) . 

Mil.  R.  Evid.  31 1(g)(2) 
IV.  Para.  79  . 


R.C.M.  905(g)  . 

R.C.M.  907(b)(2)(C)  . . . 

R.C.M.  201(d)  . 

R.C.M.  502(d)(3)(A)  .  .  . 
Mil.  R.  Evid.  101(b)  .  .  . 
Mil.  R.  Evid.  1102  . . . . 

R.C.M,  1209  . 

R.C.M.  916<i)  . 

R.C.M.  921(d)  . 

R.C.M.  924(a)  . 

R.C.M.  922(d)  . 

R.C.M.  921(d)  . 

Appendix  10 . 

R.C.M.  910(g)  . 

R.C.M.  922(b)  . 

R.C.M.  922(c)  . 

R.C.M.  918(c)  . 

R.C.M.  918(a)(2) . 

R.C.M,  809(c)(1).  (2)(B) 
R.C.M.  1107(c).  (f)(3)  . 

R.C.M.  921  . 

R.C.M,  918(a)(1) . 

R.C.M.  918(a)  . 

R.C.M.  1107(c).  (f)(3)  . 

R.C.M,  924(a).  (c) . 

R.C.M.  918(c)  . 

R.C.M.  921(c)(2) . 

R.C.M.  910(g)  . 

R.C.M.  923  . 

R.C.M,  920  . 

R.C.M.  918(a)  . 

R.C.M.  H07(b)(4) . 

R.C.M,  917  . 

R.C.M.  924(b)  . 

R.C.M.  921(cK3) . 

R.C.M.  918(c)  . 

R.C.M,  924  . 

R.C.M.  918(a)(1) . 

R.C.M.  921(c)  . 
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11-118 
111-10 
IV- 124 


11-109 

11-114 

11-8 

II- 49 

III- l 
111-43 
11-1% 

II- 1 30 

11-137 

11-138 

11-138 

11-137 

AlO-l 

11-119 

11-138 

11-138 

11-134 

11-133 

11-97;  11-97 

11-173;  11-175 

11-136 

11-133 

11-133 

11-173;  11-175 

11-138;  11-139 

11-134 

11-137 

11-119 

11-138 

11-135 

11-133 

11-173 
11-132 
II- 1 38 
11-137 
IM34 
11- 138 

11-133 

11-137 


Contempt,  punishment  for . 

Courts-martial,  punishment  in . 

Flngerprlnte 

Authentication  by  comparison . 

Fhifetprint  cards  admissible  as  hearsay  exception 


R.C.M.  809(a).  (e) . 

R.C.M.  1003(bX3) . 

Mil.  R.  Evid.  901(b)(3)  . 
Mil.  R.  Evid.  803(6).  (8) 
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II- 145 

III- 40 

ni-36;  III-37 
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FliMnn 

Defined  . 

Discharge 

Negligent  . 

Willful . 

Maximum  punishment,  affecting 

Aggravated  assault  . 

Larceny,  wrongful  appropriation  . 

Military  property  . 

Robbery  . 

FHimm  raports,  members,  military  judge,  counsel 

Flag,  Birlldng  Iha  . 

Flaalng  aeana  of  acddant . 

Forcing  a  tafagiiard  . 

Foreign  law 

Judicial  notice  of  . 

Occupied  territory  . 

Foreign  nation 

IntetiogatioD  by  officials  of . 

Military  jurisdiction,  in  Ifieodly  . 

Military  jurisdiclion,  in  belligetent . 

Search  by  officials  of . 

Foreign  rooorda,  authentication  of  . 

ForfoNurt  of  pay  and  allowanoaa 

General  courts-martial,  power  to  adjudge . 

Nonjudicial  punishment 

Effective  date  of . 

Enlisted  member,  imposed  upon  . 

Generally  . 

Officer;  imposed  upon  . 

Sentence  to 

Execution  of . 

Generally  . 


Fraud  against  United  States,  in  connection  with  _ 

Generally  . 

Forniar  Jeopardy 

Mistrial,  effect  of . 

Motion  to  dismiss  for . 

Nonjudicial  punishment  as . 

Withdrawal  of  charges,  effect  of . 

Formar  punlalinwnt 

Bar  to  trial  . 

Effect  of  nonjuAcial  punishment . 

Former  foadmowy,  admissibUity  of . 

rorwardhtg  ciiar^,  generally . 

See  also  CtiargM  and  apacWIcafloiia. 

rraHriilMMon,  as  offense . 

Fraud 

See  also  CtwGk;  Forgery;  Larceny. 

Against  United  States . 

Freuduiefit  enilelnient,  appointment,  or  eeperotlon 


QambNng  wWi  aubordinale  . 

Oonoral  artieia  (Art.  134,  UCMI) . 

Oanarai  court-martial 

See  also  specific  topics. 

Compotition  . 

Convening  authority . 

See  also  Convening  authority. 

Counsel . 

Jufiadictioa  of . 


Mw  30 


Ref.  Page 

R.C.M.  103(12) .  11-2 

IV.  Para.  80  .  IV- 124 

IV.  Para.  81  .  lV-125 

IV.  Para.  54e(8)(a).  (9)(a)  .  .  .  lV-98;  IV-98 

IV.  Para.  46e(l)(b).  2(c)  .  ...  IV-82;  IV-82 

IV.  Para.  32e(l)(b),  (3)(b)  . . .  IV-56;  IV-57 

IV.  Para.  47e(l)  .  lV-83 

R.C.M.  104(b)  .  II-5 

IV.  Para.  24  .  IV-43 

IV.  Para.  82  .  IV- 1 25 

IV.  Para.  26  .  IV-46 

Mil.  R.  Evid.  201A(b) .  111-3 

R.C.M.  201(0(l)(B)(i)(*)  ...  n-10 

Mil.  R.  Evid.  305(h)(2) .  III-8 

R.C.M.  201(d) .  II-8 

I.  Para.  2(a)(3);  R.C.M. 

201(f)(1)(B)  .  1-1,  11-10 

Mil.  R.  Evid.  311(c)(3) .  III-9 

Mil.  R.  Evid.  902(3)  .  10-40 

R.C.M.  201(f)(l)(A)(u) .  11-9 

V.  Phra.  5e  .  V.7 

V.  Rira.  5b(2)(A)(iii).  (B)(iii)  V-5;  V-5 

V.  Para.  5c(8) .  V-6 

V.  Para.  5b(l)(B)(ii) .  V-5 

R.C.M.  1113(b)  .  11-185 

R.C.M.  1003(b)(2) .  0-145 

IV.  Para.  58  .  IV- 103 

IV.  Para.  48  .  lV-84 

R.C.M.  915(c)  .  0-127 

R.C.M.  907(b)(2)(C) .  0-114 

V.  Para.  lf(l),  (5) .  V-1;  V-2 

R.C.M.  604(b)  .  0-64 

R.C.M.  907(b)(2)(D)(iv)  ....  0-115 

V.  Para.  lf(l),  (5) .  V-1;  V-2 

Mil.  R.  Evid.  804(b)(1) .  10-39 

R.C.M.  401(a)  .  0-33 

IV.  para.  83  .  IV- 126 

IV.  Para.  58  .  IV- 1 03 

rv.  Para.  7  .  IV-8 

Mil.  R.  Evid.  314(f)(2)  .  10-13 

rv.  Para.  84  .  IV-127 

rv.  Para.  60  .  IV-109 

R.C.M.  501(a)(1) .  II-47 

R.C.M.  407;  504(b)(1)  .  0-44;  0-54 

R.C.M.  502(d) .  0-48 

R.C.M.  201(f)(1) .  0-9 
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Pierequisites 

Pretrial  investigation . 

Staff  judge  advocate  advice 

Proceduial  guide . 

Record  of  trial  . 

Referral  of  charges  to . 

QwMral  ontor,  Mlim  to  oboy  .... 


Appeal  by  . 

Fraud  against  . 

GkMomnwnt  biformalion  privllogo  . 

GtwonHMiit  olflclato,  contampl  toward  . 

Qralt . 

OrtavQus  bodily  harm,  deBned . 

Guard 

See  also  Sandnal  or  lookout 

Abandoning  . 

Leaving  place  of  duty  . 

Report,  as  hearsay  exception . 

QuMa  for  ganaral  and  apaelal  courta-martlal 
Guilty 

Findings.  See  FIndInga. 

Pleas.  See  Plaaa. 

Gun  . 


HabN,  evidence  of . 

Handwriting,  anihentication  of . 

Hard  labor  without  conflnamant 

Execution  of . 

General  court-martial,  povver  to  adjudge  . 

Sentence  of  court-martial . 

Special  court-martial,  power  to  adjudge  . . 
Summary  court-martial,  power  to  adjudge 

Hafarding  a  vaaaal  . . . 

Hanrdoua  duty,  abaanca  with  Infant  to  avoid  . 
Haaraay.  See  EvManoa,  Hearsay. 

Harobl,  offenses  involving . 


Defease  of  another . 

Dying  declaratiofis  . 

Maiulaughler  . 

Murder  . 

Negligent  homicide  . 

Self-defense  . 

Homoaowial.  See  Indooont  acts;  Sodomy. 


Assault  with  intent  to  commit 
Generally  . 


amrwmcation  or  aocuaao 

Acts  precediag  or  following  offense 

By  witness  . 

Ignoranea  Of  tael,  as  defense  . 

Ignoranoa  of  lawt  M  defense . 


Feigning  . 

Good  cause  for  excusal  . 

Nimiuniiy 

Attorney  General  of  United  States,  authorization  by 

Aulbortty  to  grant . 

Contents  of  grant  . 

Defense  witness,  request  for  . 

Effect  . 


R.C.M.  405(a)  . 
R.C.M.  406(a)  . 
Appendix  8  . . . . 
R.C.M.  1103(b) 
R.C.M.  601(e)  . 
IV.  Para.  16  . . . 


R.C.M.  908  . 

IV.  Para.  58  . 

Mil.  R.  Evid.  506  .  . . 

IV.  Para.  12  . 

IV.  Para.  66  . 

IV.  I^.  54c(4)(a)(iii) 


IV.  Para.  10b(4)  . . . . 

IV.  Para.  38  . 

Mil.  R.  Evid.  803(8) 
Appendix  8 . 
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R.C.M.  103(12)  . 

II-2 

Mil.  R.  Evid.  406  . 

III- 19 

Mil.  R.  Evid.  901(b)(2),  (3)  . 

III-40;  III-40 

R.C.M.  1113(b) . 

n-185 

R.C.M.  201(f)(l)(A)(ii) . 

n-9 

R.C.M.  1003(b)(7) . 

11-146 

R.C.M.  201(f)(2)(BKi)  . 

n-10 

-  •  •  •  . 

R.C.M.  l301(dKI) . 

n-201 

IV.  Rira.  34  . 

IV-58 

r 

IV.  Para.  9  . 

IV-10 

*  •• 

IV.  Phra.  37  . 

IV-62 

R.C.M.  916(eK5) . 

n-129 

‘  •/*  *'• 

Mil.  R.  Evid.  804(b)(2) . 

111-39 

rv.  Para.  43  . 

IV-71 

IV.  rtra.  85  . 

IV-128 

R.C.M.  916(e)  . 

11-128 

IV.  Para.  64  . 

IV-112 

rv.  Para.  56  . 

IV- 100 

Mil.  R.  Evid.  504  . 

ni-23 

A." 

IV.  Para.  77  . 

IV-122 

•'*  w’- 

Mil.  R.  Evid.  404(b)  . 

ni-I9 

Mil.  R.  Evid.  321  . 

III- 16 

R.C.M.  916(j)  . 

II-I30 

R.C.M.  916(1K1)  . 

n-132 

rv,  Para.  40  . 

IV-68 

/-  S  /  ■ 

R.C.M.  505(f)  . 

11-57 

R.C.M.  704(cKl) . 

n-79 

k' 

R.C.M.  704(c)  . 

11-79 

R.C.M.  704(d) . 

11-80 

R.C.M.  704(e)  . 

Mil.  R.  Evid.  301(c)(1); 

11-80 

R.C.M.  704(a),  (b)  . 

III-3;  n-78;  11-79 
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Ref, 

General  court-martial  convening  authority  .  R.C.M.  704(c)  . 

Generally  .  R.C.M.  704  . 

Military  judge  review  of  decision  whether  to  grant  .  R.C.M,  7(M(e)  . 

Motion  to  dismiss  based  on  grant  of.  to  accused  .  R.C.M.  907(b)(2)(O)(ii)  . .  . . 

Notification  CO  accused  of  .  Mil.  R.  Evid.  301(c)(2) . 

Procedure  .  R.C.M.  704(d)  . 

Self-incrimination,  effect  on  .  Mil.  R.  Evid.  301(c)  . 

Types  of  .  R.C.M.  704(a)  . 

ImpMchmtit 

See  also  Evktoncs,  Impeachment. 

Findings  .  R.C.M.  923  . 

Sentence  .  R.C.M.  1008  . 

ImpwraoiMtlng  a  commlMlotMd  olficar,  wananl  offlcar,  non- 

commlaaiofiad  offlcar,  govammant  agant  or  official  .  iv.  86 

Importing  controlled  aubataiKaa  .  iv.  Para.  37  . 

mabillty,  as  defense 

Generally  .  R.C.M.  916(i)  . 

To  authorized  absence  .  IV.  Para.  10c(6)  . 

Incapacitation  for  duty  through  drunkannaaa  .  iv.  Para.  76  . 

Indudad  offanaaa.  See  Laaaar  Included  offenaaa. 

Incrimination.  See  Salf>lncrlmlnatlon. 


Page 

11-79 

II- 78 
11-80 
IMI4 

III- 3 
11-80 

1II-3 
11-78 


11-138 

11-155 

IV- 128 

lV-62 

11-130 
IV- 1 5 
IV-I2I 


Acts 

With  a  child  . 

With  another . 

Assault  . 

Exposure . 

Language  . 

Liberties  with  a  child . 

Individual  counaal,  generally  . 

See  also  Counaal;  OafCnaa  counaal. 

Influanoa 

Conutuuid,  unlawful 

As  offense . 

Generally  . 

Impeachment  of  sentence . 

Inquiry  of  members  as  to . 

Outside,  on  members . 

Informant,  tdantlty  of,  privilege  concerning  . 

Injury 

Grievous  bodily  harm . 

Maiming  . 

Self-inflicted  . 

bmooonea,  presumption  of . 

Inquiry,  court  of.  See  Court  of  Inquiry. 

Inquiryi  piallmlnary . 

InaanHy.  See  Mantal  capacity;  Mantal  raaponalMllty. 

biapact,  defined  for  discovery  purposes  . 

Inapactloni 

See  also  Saarch  and  aaiiura. 

By  court-martial . 

Health  and  welfare,  evidence  discovered  in  . 

bwpaelor  ganaral,  privileged  communications  . 

InatrucMon,  extra  military . 

htalruction  on  military  Juatlca  . 

Inalruetiona 

Deposition,  aithority  who  gives  . 

In  courts-martial,  by  military  judge 

Accomplice  testimony,  joint  or  common  trial  . 

Contempt  . 

Evidence,  limited  purpose . 

Expert  testimony  . 

Findings  . 


IV.  Para.  87  .  IV- 129 

IV.  Para.  90  .  IV-131 

IV.  Para.  63  .  lV-112 

IV.  Para.  88  .  IV- 130 

IV.  Para.  89  .  IV-131 

IV.  Para.  87  .  lV-129 

R.C.M.  506(b)  .  11-57 


IV.  Para.  22  .  IV-37 

R.C.M.  104  .  II-5 

R.C.M.  1008  .  11-155 

Mil.  R.  Evid.  606(b)  ...... .  111-32 

R.C.M  923;  1008;  Mil.  R.  11-138;  11-155; 

Evid.  606(b)  . .  III-32 

Mil.  R.  Evid.  507  .  111-30 

IV.  Rna.  54c(4)(a)(iii)  .  IV-97 

IV.  Para.  50  .  IV-g9 

IV.  Para.  40  .  IV-68 

R.C.M.  920(e)(5)(A)  .  11-136 

R.C.M.  303  .  11-20 

R.C.M,  701(h)  .  11-70 

R.C.M.  913(c)(3) .  11-125 

Mil.  R.  Evid,  313(b)  .  HI- 1 1 

Mil.  R.  Evid.  506(c)  .......  111-28 

V.  Para.  Ig  .  V-2 

Art.  137,  UCMJ;  R.C  M. 

104(B)(3)(A)  .  A2-34;  11-5 

R.C.M.  702(d)(3) .  11-72 

Mil.  R.  Evid.  306  .  III-8 

R.C.M.  809(c)(2)(A)  .  11-97 

Mil.  R.  Evid.  105  .  ni-2 

Mil.  R.  Evid.  702  .  111-35 

R.C.M.  920  .  11-135 
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V  ^ 


J  *  *  m  - 


Generally  . 

Preliminary  . 

Sentencing  . 

Pretrial  investigation,  procedural  instructions . 

Referral,  convening  authority  . 

Insubordination.  See  Contempt;  Disobedience  of  orders; 
Disrespect 

InMIlgeiice,  giving  to  the  enemy  . 


See  also  specific  (tffenses. 

Evidence  of 

Acts  preceding  or  following  offense  . 

Statements  of  . 

To  distribute  controlled  substances  . 

Interlocutory  questions 

Appeal  of  . 

Evidence,  right  to  production  of . 

Generally  . 

Rulings  on 

By  military  judge . 

By  president  of  special  court-martial  without  military  judge 

Confessions  and  admissions  . 

Evidence  of  pretrial  identification  of  accused . 

Evidence  seized  from  accused . 

Generally  . 

Standard  of  proof . 

Witnesses,  right  to,  for  determining  . 

Intsmatlonal  law,  judicial  notice  of . 


At  investigation,  pretrial  . 

Detailing  . 

Disqualification . 

Duties  . 

Oath  . 

F^yment  of  . 

Qualifications  . 

Testimony  given  through  . 

liHsrrogsUon.  See  SsH-Incrlminatlon. 

ltdsnogstoilss.  See  Dspositton. 

• — »■ - ■ — - 

UnOXICOTOn 

See  also  Orunfc;  Drunksnirsss. 

Intent,  effect  on  . 

Murder,  effect  on  intent  in . 

Not  defense,  generally . 

bMroductlon  of  controllsd  substanos 


(Art.  32.  UCMJ) 


Accused,  rights  at 
Authority  to  direct 


Court  of  inquiry,  as  substitute  for 

Defense  counsel  . 

Deposition,  use  at  . 


Earlier  investigation,  as  substitute  for . 

Evidence,  production  of . 

General  court-martial,  requirement  for . 

Instructions,  by  commander  who  directs  . 

Investigating  officer 

Charges  and  specifications,  no  authority  to  change  . 

Detailing  . 

Disqualification,  to  act  in  any  capacity  in  same  trial 


Ref. 

R.C.M.  801(a)(5) 
R.C.M.  ^.^(a)  ,  , 
R.C.M.  1005  .  . 
R.C.M.  405(c)  .  . 
R.C.M.  601(e)(1) 


IV  Para.  28 


Mil.  R.  Evid.  404(b) 
Mil.  R.  Evid.  803(3) 
IV  Para.  37c(6)  .  .  .  . 


R.C.M.  908  .  . 
R.C.M.  703(f) 
R.C.M.  801(e) 


R  CM 
R.C.M. 
Mil  R. 
Mil.  R. 
Mil.  R 
R.C.M. 
R.C.M. 
R.C.M. 
Mil.  R 


801(e)(1) . 

801(e)(2),  (3)  . . 
Evid.  304(d)(4)  . 
Evid.  321(f)  .  .  . 
Evid.  311(d)(4)  . 
801(a)(4).  (e)(1) 

801(e)(4) . 

703(b)(1) . 

Evid.  201A(b)  . . 


R.C.M.  405(d)(3)(C)  . 

R.C.M.  501(c)  . 

R.C  M.  502(eM2) . 

R.C.M.  502(e)(3) . 

R.C.M.  807(b);  901(c) 

R.C.M.  502(e)(4) . 

R.C.M.  502(e)(1) . 

Mil.  R.  Evid.  604  ...  . 


R.C.M.  9I6(1)(2) . 

IV.  fera.  43c(2)(c),  (3)(c) 

R.C.M.  9I6(I)(2) . 

IV.  Para.  37  . 

Mil.  R.  Evid.  313(c)  .  . . . 


R.C.M.  405(0  . 

R.C.M.  403(b)(5);  404(e); 

405(c);  407(a)(5)  . 

R.C.M.  405(b)  . 

R.C.M.  405(d)(2) . 

R.C.M.  405(g)(4)(A)(iv), 
(B)(iv),  (5)(A)(iii). 

(5)(B)(iii);  702(a)  . 

R.C.M.  405(b)  . 

R.C.M.  405(g) . 

R.C.M.  407(a)(6);  601(d)(2)  . 
R.C.M.  405(c)  . 

R.C.M.  603(b)  . 

R.C.M.  405(d)(1) . 

R.C.M.  405(d)(1); 
502(d)(4)(B);  502(e)(2)(C); 
902(b)(2);  912(0(1  )(F)  ... 


■---■*  -  -  .*«  ."v 
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11-88 

II- 88;  11-89 

III- 5 
111-18 
III-9 

11-87;  11-88 
11-89 

II- 74 

III- 3 

11-38 

11-47 

11-52 

11-52 

11-95;  11-103 
11-52 

II- 52 

III- 32 


11-132 

lV-73;  IV-73 

II- 132 
lV-62 

III-  1 2 

11-38 

11-36;  11-36;  11-37; 

11-45 

11-37 

11-37 

11-40;  11-40;  11-41; 

11-41;  11-70 
11-37 
11-38 

11-45;  11-62 
11-37 


11-37;  11-49;  11-52; 
11-105;  11-122 


‘.5 
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RecommeiKUtion  . 

Mental  examination  of  the  accused  . 

Military  Rules  of  Evidence,  not  applicable  . 

Motions  relating  to . 

Objections . 

Pnsonnel . 

noceduie  . 

Report  of . 

Scope  . 

Spectators,  access  to  . 

W^vet . 

Imiuie  to  object  to  defects . 

Generally  . 

Pretrial  agreement  provision  . 

Witness,  production  of . 

InvMtigator.  See  Law  anforcamant  official. 

Involuntary  manalaughtar . 

Jaopardy.  See  Fontiar  jaopardy. 

Joint,  defined  . 

Joint  comnuind  or  taak  foroa,  jurisdiction  . 

Joint  offanaaa.  See  AcooinplloM;  Conapiracy;  Principala. 
Joint  trial 

Counsel  representing  mote  than  one  accused,  iiuiuiry  required  . . 

Evidence  of  statement  of  accused  . 

Procedure  . 

Referrals  to . 

Rights  of  accused  . 

Sever,  motion  to  . 

Joy  rUUng . 

Ju^.  See  Military  judga. 

Judga  adwocata 


Ref  ftige 

R.C.M.  405(j)  .  11-42 

R  C  M.  706(a);  706(c)(3)(A)  11-83;  11-84 

R  C  M.  405(1)  .  11-42 

R.C.M.  905(b)(1);  906(b)(3)  .  11-108;  ll-l  1 1 

R.C.M.  405(h)(2).  (j)(4)  ....  11-41;  11-43 

R.C.M.  405(d)  .  11-37 

R.C.M.  405(h)  .  II-4I 

R.C.M.  405(j);  Appendix  5  .  .  11-42;  A5-1 

R.C.M.  405(e)  .  11-38 

R.C.M.  405(h)(3) .  11-42 

R.C.M.  405(k);  705(c)(2)(E); 

905(e)  .  11-43;  11-81;  11-109 

R.C.M.  905(e)  .  11-109 

R.C.M.  405(lc)  .  11-43 

R.C.M.  705(c)(2)(E)  .  11-81 

R.C.M.  405(g)  .  11-38 

IV.  para.  44  .  IV-74 

R.C.M,  103(13)  .  II-2 

R.C.M.  201(e)(2) .  11-9 

R.C.M.  901(d)(4)(D) .  11-104 

Mil.  R.  Evid.  105;  306  .  III-2;  III-8 

R.C.M.  812  .  Il-IOl 

R.C.M.  601(e)(3) .  11-62 

R.C.M.  812  .  Il-lOI 

R.C.M.  906(b)(9) .  11-112 

IV.  Para.  46  .  IV-77 


Defined  . 

Ouhs,  authority  to  administer . 

Review  of  record  of  trial  by . 

Judga  Advoeata  Qanaral,  Tfta 

Cases  examined  by . 

Cases  forwarded  to  Court  of  Military  Review  . . . 

Cases  reviewed  by  . 

Certification  of  military  judge  . 

Detailing  military  judge . 

Professional  supervisor  of  military  judge,  counsel 

Remission  and  suspension  of  sentence  . 

Review  of  summary  courts-martial  . 

Rules  of  court,  authority  to  make  . 

Waiver  of  review,  by  accused  . 

Judgmanta  of  courta-ntarMal,  finality  of . 

See  al3o  FbMMnga;  Santanca. 

a - aa-a^a  —  - 


Art.  1(13),  UCMJ; 

R.C.M.  103  .  A2-I;  ll-l 

Art,  136(a)(1).  UCMJ  .  A2-34 

R.C.M.  1112  .  11-184 

R.C.M,  1201(b)(1) .  11-189 

R.C.M.  1201(a)  .  11-189 

R.C.M.  1201(b)(2).  (3)  .  11-189;  11-189 

R.C.M.  502(c)  .  11-48 

R.C.M.  503(b)(1) .  11-53 

R.C.M.  104(a)(3)(C);  109  .  , .  11-5, 11-6 

R.C.M.  1201(c)  .  11-190 

R.C.M.  1306(d)  .  11-207 

R.C.M.  108  .  11-6 

R.C.M.  1110  .  11-181 

R.C.M.  1209  .  11-1% 


Adjudkalive  facts .  Mil.  R.  Evid.  201  .  III-2 

Of  law,  foreign  and  domestic  .  Mil.  R.  Evid.  201A  .  111-2 

Jumping  front  vaaaal  Into  watar  .  iv.  Para.  91  .  iv-i32 

Jufladiction 


Commander's  . 

Courts-martial 

Accused  from  armed  force  different  from  convening  authority 

Attachment  of . 

Civiliaru  . 

(Composition,  affecting . 

Constructive  enlistment  . 

Contempt  power . 

Convening,  as  affecting . 


I,  Rua.  2(b)(4)-,  V.  Para,  2a  .  . 

R.C.M.  201(e)  . 

R.C.M.  202(c)  . 

R.C.M.  202(a)  . 

R.C.M.  201(bK2) . 

Art.  2(c).  UCMJ,  R.C  M 

202(a)  . 

R.C.M,  201(c)  . 

R.C.M.  201(b)(1) . 


1-1,  V-2 


11-13 

11-11 

11-7 

.\2-2;  11-11 
II -8 
11-7 


INDEX 


MCM,  1984 


Discharge,  effect  on . 

Dismissal  of  charges  for  lack  of  . 

Generally  . 

Joint  command  . 

Law  of  war,  offense  under . 

Military  offense,  exclusive  jurisdiction . 

Motion  to  dismiss  for  lack  of 

Burden  of  proof  . 

Generally  . 

Not  waived  . 

Nature  of . 

Offenses  subject  to 

Civilian  tribunals,  trial  in  . 

Generally  . 

Service  connection  of . 

I^isons  subject  to 

Generally  . 

Law  of  war,  under  . 

Place  of  offense,  effect  on . 

Place  of  trial,  effect  on  . 

Reciprocal,  between  services . 

Referral,  as  affecting  . 

Requisities  of  . 

Review  of,  accused  in  different  armed  force  ... 

Subject  matter . 

Courts  of  inquiry  . 

Exercise  of  military  . 

Foreign  nation  over  visiting  force  . 

General  courts-martial  . 

Kinds  of  military  . 

Memorandum  of  understanding  concerning  . 

Military  commission  . 

Not  waivable  by 

Failure  to  raise  at  trial  . 

Pretrial  agreement  . 

hovost  courts . 

Sources  . 

Special  courts-martial  . 

Summary  coutts-maitial . 

Jury.  See  MtmbOT  of  a  court>inartlal. 

JusHfleaHon,  as  a  defense  . 

Juvonlla  courta,  conviction  by.  admissibility . 

If  Iriaamaia-ili  ra 

IUQrWppif|0  . 

Killing.  See  HomlcWa;  ManaiaugMar;  Murdar. 

Laboratory  raporta,  admissibility . 

Languago,  Indocant  . 

Larcany 

Generally  . 

Of  mail  . 

Law,  judicial  notice  of . 

Law  anforoamant  Official 

Assault  on . 

Civilian,  authority  to  apprehend  persons  subject  to  code 

Iniemgatioiu  by  . 

Military,  authority  to  apprehend  . 

Searches  by  . 

Law  of  war 

Courts-martial,  cases  under . 

Exercise  of  jurisdiction  under  . 

Laaryar.  See  Counaal;  Datonao  eounaal;  IHal  counaal. 
Laaryandlant  privflaga  . . 


Ref  Page 

R.C  M  ’02(a).  (c) .  11-11;  11-1.1 

R.C.M.  907(b)(1)(A) .  Il  l  1.1 

I  Para.  2(b)(1)  .  1-1 

R.C.M.  201(e)(2) .  II-9 

R  C  M  201(a)(1).  (0(1  )(B)  .  II-7;  11-10 

R  C  M.  201(d)(1) .  11-8 

RC.M  905(c)(2)(B)  .  11-109 

R.C.M.  907(b)(1)(A) .  11-111 

R.C.M.  905(b),  (e);  11-108;  11-109; 

907(b)(1)(A)  .  11-111 

R.C.M.  201(a)  .  II-7 

R.C.M.  201(d)  .  II-8 

R.C.M.  203  .  11-11 

R.C.M.  203  .  11-13 

R.C.M.  202(a)  .  II-ll 

R.C.M.  202(b)  .  11-13 

R.C.M.  201(a)(2) .  11-7 

R.C.M.  201(a)(3) .  11-7 

R.C.M.  201(e)  .  II-9 

R.C.M.  201(b)(3) .  11-8 

R.C.M.  201(b)  .  11-7 

R.C.M.  201(e)(5) .  11-9 

R.C.M.  203  .  11-13 

R.C.M.  201(g);  1.  Para.  2(b)(3)  II-l  I;  1-1 

I.  Para.  2 .  1-1 

R.C.M.  201(d)  .  II-8 

R.C.M.  201(f)(1)  .  11-9 

1.  Para.  2(a)  .  1-1 

Appendix  3 .  A3-1 

1.  Para.  2(b)(2)  .  1-3 

R.C.M.  905(e)  .  11-109 

R.C.M.  705(c)(1)(B)  .  11-81 

1.  Para.  2(b)(2)  .  1-1 

1.  Para.  I .  1-1 

R.C.M.  201(f)(2)  .  11-10 

R.C.M.  1301(c)  .  11-201 

R.C.M.  916(c)  .  11-129 

Mil.  R.  Evid.  609(d)  .  111-33 

IV.  Para.  92  .  IV- 132 

Mil.  R.  Evid.  803(6),  (8)  ...  III-36;  111-37 

IV.  Para.  89  .  IV-131 

IV.  Para.  46  .  IV-77 

IV.  Para.  93  .  IV- 133 

Mil.  R.  Evid.  201A  .  III-2 

IV.  Para.  54  .  IV-93 

R.C.M.  302(a)(2),  (b)(3)  ....  II-I7;  II-I8 

Mil.  R.  Evid.  305  .  II1-7 

R.C.M.  302(b)(1) .  11-18 

Mil.  R.  Evid.  31 1(c)  .  II1-8 

R.C.M.  201(a)(3).  (f)(1)(B)  .  II-7;  II-IO 

I.  Para.  2(a)(4),  R.C  M.  202(b), 

203  .  I-I;  11-13;  11-13 

Mil,  R.  Evid.  502  .  111-22 
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INDEX 


Laading  quaatlons 
Lagal  officer 

V.  r  also  staff  judga  advocata. 

Defined  . 

Disqualified 

As  member  . 

As  military  judge  . 

Post-trial  recommendation  . 

Laaaar  Includad  offense 

Findings  as  to 

Convening  authority  action  approving 
Exceptions  and  substitutions,  by  .  . 

Guilty  plea,  on  . 

Generally  . 

Instructions  on  . 

Motion  for  finding  of  not  guilty,  on  . 

Plea  of  guilty  . 

Specific  offenses,  of . 

Voting  on.  by  members  . 

Latter  of  reprimand.  See  Reprimand. 

Letters,  authentication,  of  . 

Liberties,  indecent,  with  child  . 

Liberty,  conditions  on  . 

See  also  Restraint,  pretrial . 

Lineup,  identification  at  . 

Liquor.  See  Drunk. 

Logs,  as  records,  admissibility  . 

Loitering  on  poat  by  sentinel  or  lookout  . . 
Lookout 

Assault  on . 

Misbehavior  as  . 

Offenses  by  or  against  . 

Looting  and  pillaging  . 

Losing  military  property  . 

Loss 

Notes  or  recordings  of  proceedings,  of . 

Records  of  trial,  of . 

Lost  property,  subject  to  larceny  . 


Ref  Page 

Mil  k  Evid  bllici  111  U 

Art  1(121.  L'CMJ.  R  C  M 

lO.t  App  21.  II- 1 

R  C  M  ‘fl2(f)(ll(Gl  11122 

R.C.M.  902(b)i2l .  IMO.S 

R.C.M  1106  11-160 

R.C.M  1107(c)(1) .  II- 1 7.1 

R  C  M  918(a)(1) .  II-l.l.l 

R.C.M  9IO(g))2) .  11-119 

IV  Para.  2  .  IV-1 

R  C.M.  920(e)(2) .  11-1.16 

R.C.M  917(e)  .  11-1.12 

R  C  M  910(a)  .  11-117 

Part  IV.  .  IV- 1 

R.C.M  921(c)(4) .  11-117 

Mil.  R.  Evid  901;  902  .  111-40;  111-40 

IV.  Para.  87  .  IV- 129 

R.C.M.  304(al(l) .  11-20 

Mil.  R  Evid.  121  .  111-16 

Mil  R  Evid.  803(6).  (8)  .  .  111-36;  III-.!? 

IV.  Para.  104  .  IV-140 

IV.  Para.  54  .  IV-93 

IV.  Para.  38  .  IV-66 

IV.  Para.  104  .  IV-140 

IV.  Para.  27  .  IV-46 

IV.  Para.  32  .  IV-54 

R.C.M.  1103(f)  .  II-I64 

R.C.M.  1104(c)  .  II-I67 

IV.  Para.  46c(l)(h)(i)  .  IV-81 


Magistrate,  power  to  authorize  search  . 

Mail 

Obscene  matters,  depositing  in  . 

Taking,  opening,  secreting,  destroying,  or  stealing 

Maiming  . 

Making  false  claim  . 

Malingering  . 

Maltreatment  of  person  sub)ect  to  orders 
Manslaughter 

See  also  Homicide;  Murder. 

Assault  with  intent  to  commit  voluntary . 

Generally  . 

Manual  for  Courts-Martial 

Structure  and  application  . 

Use  of.  by  court  members  . 

Manufacturing  controlled  subatancea 

Martluana,  offenses  involving  . 

Martial  law  . 

Meat  See  Nonjudicial  punlahment. 

Members  of  a  court-martial 

Absence 

Announcement  concerning . 

Generally  . 

Active  duty . 

Announcement  of . 


Mil.  R.  Evid  315(d)(2) .  III-14 

IV.  Para.  94  .  IV- 1 34 

IV.  ftra.  93  .  IV- 133 

IV  Para.  50  .  IV-89 

IV.  Para.  58  .  IV- 103 

IV.  ftra.  40  .  IV-68 

IV,  Para.  17  .  IV-29 

IV.  Para.  64  .  IV-112 

IV.  Para.  44  .  IV-74 

I.  Para.  4 .  I-l 

R.C.M.  502(a)(2) .  11-48 

IV.  Para.  37  .  lV-62 

IV,  Para.  37  .  IV-62 

I.  I^a.  2(a)(2)  .  I-l 


R.C.M.  813(a)(5) .  11-101 

R.C.M.  805(b).  901(e)  .  11-93;  II- 104 

R.C.M.  502(a)  .  11-47 

R.C.M.  813(a)(4) .  II-IOI 
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Armed  force  or  command  different  from  convening  authority 

Challenges  . . 

Change  of . 

Contempt,  action  on . 

Counsel,  disqualihed  to  act  as . 

Defined  . 

Detailing . 

Disqualification . 

Duties  . 

Enlisted 

Absence  of  . 

Detailing  . 

Request  for  . 

Evaluation  of,  limitations . 

Evidence,  request  for . 

Examination  of . 

Excusal  . 

General  court-martial,  number  required  . 

Influence,  unlawful . 

Manual  for  Courts-Martial,  use  of  . 

New  members,  procedure  . 

New  trial . 

Notes  of  . 

Oath  . 

Objections  to  rulings  by  president . 

Other  trial  . 

Presence  at  court-martial  . 

President  . 

See  also  President  of  court-martial. 

Pretrial  agreement,  not  informed  of  . 

Qualifications  . 

Rehearings  . 

Selection,  challenge  of . 

Sessions  without . 

Special  court-martial,  number  required  . 

Waiver  of,  by  accused 

Generally  . 

Pretrial  agreement,  in . 

Witness,  incompetent  as  . 

Mental  capacity 

Generally  . 

Inquiry  into . 

Lack  of.  effect  on 

Action  of  convening  authority . 

Speedy  trial . 

Motions  relating  to . 

Presumption  of . 

Standard  . 

Mental  disease  or  defect.  See  Mental  responsibility. 
Mental  examination 
Discovery  of 

By  defense  . 

By  prosecution  . 

Of  accused  . 

Speedy  trial,  effect  on  . 

Mental  responsibility 

Discovery  of  defense  of . 

Disease  or  defect,  defined  . 

Failure  to  disclose  intent  to  raise . 

Generally  . 

Inquiry  into . 

Motions  relating  to . 

Notice  of  defense  involving . 


Ref 
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R.C  M.  503(a)(.1) . 

11-53 

R.C.M.  912  . 

11-120 

R.C  M.  505(c)  . 

11-56 

R.C.M.  809(c)  . 

11-97 

R.C.M.  502(d)(4)(D) . 

11-49 

R.C.M.  103(14)  . 

II-2 

R.C  M.  503(a)  . 

11-53 

R.C.M.  912(f)  . 

11-122 

R.C.M.  502(a)(2) . 

11-48 

R.C.M.  805(b)  . 

11-93 

R.C.M.  503(a)(2) . 

11-53 

R.C.M.  903  . 

11-106 

R.C.M.  104(b)(1) . 

11-5 

R.C.M.  913(c)(1)(F)  . 

11-125 

R.C.M.  912(d)  . 

11-122 

R.C.M.  505(c);  912(f)(3), 

(g)(1) . 

11-56;  11-123;  11-123 

R.C.M.  501(a)(1) . 

11-47 

R.C.M.  104  . 

11-5 

R.C.M.  502(a)(2) . 

11-48 

R.C.M.  805(d)(1) . 

11-93 

R.C.M.  810(b)(1) . 

11-99 

R.C.M.  921(b)  . 

11-136 

R.C.M.  807(b)(1) . 

11-95 

R.C.M.  801(e)(3) . 

11-89 

R.C.M.  810(b)(1) . 

11-99 

R.C.M.  805(b);  901(e);  921(a); 

11-93;  11-104;  11-136; 

1006(a)  . 

11-153 

R.C.M.  502(b)  . 

11-48 

R.C.M.  705(e)  . 

11-82 

R.C.M.  502(a)(1) . 

11-47 

R.C.M.  810(b)(1) . 

11-99 

R.C.M.  912(b)  . 

11-121 

R.C.M.  803  . 

11-91 

R.C.M.  501(a)(2);  805(b)  . . . 

11-47;  11-93 

R.C.M.  903  . 

11-106 

R.C.M.  705(c)(2)(E)  . 

11-81 

Mil.  R.  Evid.  606  . 

III-32 

R.C.M.  909  . 

11-117 

R.C.M.  706  . 

11-83 

R.C.M.  1107(b)(5) . 

11-173 

R.C.M.  707(c)(1)(B)  . 

11-85 

R.C.M.  906(b)(14) . 

II-II3 

R.C.M.  909(b)  . 

11-117 

R.C.M.  909(c)  . 

11-117 

R.C.M.  701(a)(2)(B)  . 

11-67 

R.C.M.  701(b)(4) . 

11-69 

R.C.M.  706  . 

11-83 

R.C.M.  707(c)(1)(A)  . 

11-85 

R.C.M.  701(b)(2) . 

11-68 

R.C.M.  916(k)(l) . 

11-131 

R.C.M.  701(g)(3) . 

11-69 

R.C.M.  916(k)  . 

11-131 

R.C.M.  706  . 

11-83 

R.C.M.  906(b)(14) . 

11-113 

R.C.M.  701(b)(2) . 

11-68 
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Ref 

rtrtiaJ  .  R.C.M.  916(k)(2) . 

Presumption  of .  .  R.C.M,  916(k)(3)(A) . 

Withdrawn,  effect  of  .  R.C.M.  701(b)(5) . 

MMaMpman 

Conduct  unbecoming  an  officer  and  gentleman  .  IV.  ftra.  59  . 

Jurisdiction  of  couns-manial,  subject  to .  Art.  2(a)(2).  UCMJ;  R.C.M. 

202(a)  . 

Summary  courts-martial,  not  subject  to  trial  by .  R.C.M.  1301(c) . 

Military  commlaaion 

Aiding  the  enemy,  trial  by .  IV.  Para.  28  . 

Concurrent  jurisdiction,  other  military  tribunals  .  R.C.M.  201(g)  . 

Contempt  .  Art.  48.  UCMJ . 

Exercise  of  jurisdiction  .  I  .  Para.  2(b)(2)  . 

Procedure  .  I.  Para.  2(b)(2)  . 

Spying,  trial  by  .  IV.  Para.  30  . 

MIIKaiy  govamimnt  .  l.  Para.  2(a)(3)  . 

Military  iudga 

Absence  of,  effect  .  R.C.M.  805(a)  . 

Accused,  advice  to  concerning 

Appellae  rights  .  R.C.M.  1010  . 

Counsel  rights .  R.C.M.  901(d)(4) . 

Alone,  trial  by 

Capital  case,  prohibited  .  R.C.M.  201(f)(1)(C);  903(a;(2) 

Request  for .  R.C.M.  903  . 

Waiver  of  right  to 

Generally  .  R.C.M.  903(e)  . 

Pretrial  ageement,  in  .  R.C.M.  705(c)(2)(E) . 

Announcement  of .  R.C.M.  813(a)(3);  901(b)  .  .  . 

Armed  force  different  from  accused  or  convening  authority .  R.C.M.  201(e)(4) . 

Assembly,  announcement  of  .  R.C.M.  911  . 

Authentication  of  record  of  trial  .  R.C.M.  1104(a)(2) . 

Challenge  of .  R.C.M.  902  . 

Change  of .  R.C.M.  505(e)  . 

Conferences,  with  parties  .  R.C.M,  802  . 

Confinement,  pretrial 

Authority  to  order  release  from .  R.C.M.  305(g) . 

Review  of  .  R.C.M.  3050)  . 

Contempt,  authority  to  excercise .  R.C.M.  801(b)(2);  809(c)  .  .  . 

Control  of  proceedings .  R.C.M.  801(a)(3);  804(b)  .  . 

Counsel 

Disqualification  of  .  R.C.M.  901(d)(3) . 

Disqualified  to  act  as  .  R.C.M.  502(d)(4)(C)  . 

Oath,  administering  .  R.C.M.  901(d)(5) . 

Defense  counsel,  permission  to  withdraw .  R.C.M.  506(c)  . 

Defined  .  R.C.M.  103(15)  . 

Deposition 

Authority  to  order  .  R.C.M.  702(b)  . 

Authority  to  prohibit  .  R.C.M.  702(i)  . 

Detail 

Failure  to  in  special  court-manial  .  R.C.M.  20l(0(2)(B)(ii)(h)  . . 

Generally  .  R.C.M.  503(b)  . 

Discovery,  authority  to  regulate .  R.C.M.  701(g) . 

Disqualification .  R.C.M.  902  . 

Docketing  .  R.C.M.  801(a)(1) . 

Duties  generally  .  R.C.M.  801  . 

Evaluation  of .  R.C.M.  104(b)(2) . 

Guilty  plea  inquiry .  R.C.M.  91(Kc)  . 

Instruction.  Ste  Inctructlons. 

Interlocutory  questions,  rulings  on  .  R.C.M.  801(a)(4) . 

Investigation,  pretrial,  review  of  evidence  and  witness  production  by  R.C.M.  405(g)(2) . 

Mistrial  .  R.C.M.  915  . 

Motions.  See  Motlona. 

New  trial .  R.C.M.  810(b)(2) . 

Oath  .  R.C.M.  807(b)(1) . 

Other  trial  .  R.C.M.  810(b)(2) . 
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Power  10  authorize  search  .  . . 

Presence  of,  required  . 

Pietnal  agreement  inquiry  . 

Questions  of  law,  ruling  on  . 

Rehearings  . 

Reopening  case . 

Restraint  of  accused  at  trial  . 

Review  of  pretrial  confinement  . 

Rules  of  coun . 

Rulings  by  . 

Session,  call  to  order . 

Special  court-martial  without 

Stipulations . 

Supervision  of . . 

Unavailability,  effect  on  speedy  trial . 

Views  or  inspections  . 

Wimess 

Disqualified  from  acting  as  . 

Incompetent  . 

Military  law 

Generally  . 

Nature  and  purpose  . 

Military  pollca.  See  Law  antorcamant  official. 

Military  proparty,  aala,  loaa,  damaga,  daatructlon,  or  wrongful 

diapoaltlon  of  . 

Military  racorda,  authentication  of . 

Military  Rulaa  of  Evldanca  . 

See  also  Evldanca. 

Military  tribunala 

Concurrent  jurisdiction . 

Kinds  of  . 

Minor  offanaaa 

Generally  . 

Prior  punishment  for,  barring  trial . 

Minora,  competence  as  wimesses  . 

Mlabahavlor  bafore  tha  anamy  . 

Mlabafiavlor  of  aantinal  or  lookout  . 

Mlaconduct 

Prisoner  of  war . 

Uncharged 

Action  by  court-martial  on  . 

Admissibility  of  . 

Instruction . 

Mlaprialon  of  aarioua  offanaa  . 

Mlaaing  movamant  . 

Mlataka  of  fact 

Checks,  insufficient  funds  . 

Generally  . 

Mlataka  of  law . 

Mlatrlal 

Effect  . 

Grounds  for  . 

I^ial  . 

Procedure  . 

Remedy  for  failure  to  produce  statement  . 

Mitigation 


5^; 

Evidence  in  sentencing  . . . 

• 

• 

Nonjudicial  punishment  . . 

> . 

Modification  of  Initial  action 

Motiona 

Appropriate  relief 

Bill  of  particulars  . 

Charges  and  specifications 

Continuance  . 

Counsel  . 


LaiV.'l-.-:. 


Ref. 

Mil.  R.  Evid.  .tl5(d)(2l  . 

R.C.M.  80S(a)  . 

R.C.M.  910(0  . 

R.C.M.  801(a)(4) . 

R.C.M.  810(b)(2) . 

R.C.M.  913(c)(5) . 

R.C.M.  804(c)(3) . 

R.C.M.  305(j)  . 

R.C.M.  108  . 

R  C.M.  801(e)(1) . 

R.C.M.  901(a)  . 

R.C.M.  201(0(2)(B)(ii)  ... 

R.C.M.  811  . 

R.C.M.  109  . 

R.C.M.  707(c)(2) . 

R  C  M.  913(c)(3) . 

R.C.M.  902(b)(3) . 

Mil.  R.  Evid  605 

I.  Para.  2(a)(ll  . 

I.  Para.  3  . 

IV.  Para.  32  . 

Mil.  R.  Evid.  901;  902  . .  . . 

Pan  III . 

R.C.M.  201(g)  . 

I.  Para.  2(b)  . 

V.  Para,  le  . 

R.C.M.  907(b)(2)(D)(iv)  .  .  . 

Mil.  R.  Evid.  601  . 

IV.  Para.  23  . 

IV.  Para.  38  . 

IV.  Para.  29  . 

R.C.M.  801(d)  . 

Mil.  R.  Evid.  404(b)  . 

Mil.  R.  Evid.  105  . 

IV.  Para.  95  . 

IV.  Para.  II  . 

IV.  Para.  49c(18)  . 

R.C.M.  916(j)  . 

R.C.M.  9I6(I)(I) . 

R.C.M.  915(c)  . 

R.C.M.  915(a)  . 

R.C.M.  915(a)  . 

R.C.M.  915(b)  . 

R.C.M.  914(e)  . 

R.C.M.  1001(c)(1)(B)  . 

V.  Para.  6b  . 

R.C.M.  1107(f)(2)  . 

R.C.M.  906(b)(6) . 

R.C.M.  905(b)(1);  906(b)(4) 

R.C.M.  906(b)(1) . 

R.C.M.  90.5(b)(6);  906(b)(2) 
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11-119 
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Defined  . . 
Discovery 


Evidence,  admissibility  of . 

Generally  . 

Investigation,  pretrial . 

Mental  capacity  . 

Mental  responsibility  . 

Multiplicity . 

Place  of  trial,  change  of . 

Pretrial  advice . 

Severance  of 

Accused  . 

Charges . 

Duplicious  specification . 

Burden  of  proof  . 

Convening  authority,  submission  to  . 

Defined  . 

Final  determination,  effect  erf'  . 

For  finding  of  not  guilty . 

Generally  . 

Pretrial  . 

Reconsideration  . 

Res  judicata  . 

Rulings  on  . 

Scheduling  . 

Selection  of  members . 

Special  findings  . 

See  also  Sp*cM  findings. 

Speedy  trial,  exclusion  of  time  for  . 

To  dismiss 

Constructive  condonation  of  desertion 

Defined  . 

Former  jeopardy . 

GroutKls  generally  . 

Immunity  . 

Jurisdiction  . 


Multiplicity . 

Nonwaivable  ground  . . . 

fttdon  . 

Prior  punishment  . 

Specification 

Defective . 

Hulure  to  state  erffense 
Speedy  trial . 


Statute  of  limitations 


Vfiuvable  . 

To  suppress 

Procedure  concerning 
Confessions  and  admissions  . . 

Eyewitness  identification  . 

Search  and  seizure  . 

ftoduetkm  of  statements  for  _ 

Time  for  . 

WUver 

Conditional  guilty  plea,  effect  on 
Generally  . 

^fifiitien 

Discretion  of  military  judge . 

Generally  . 

Service  of . 


Ref 

R.C.M.  906(a)  . 

R.C.M.  905(b)(4);  906(b)(7); 

914  . 

R.C.M.  906(b)(l3) . 

R.C.M.  906  . 

R.C.M.  905(b)(t);  906(b)(3)  . 

R.C.M.  906(b)(14) . 

R.C.M.  906(b)(l4) . 

R.C.M.  906(b)(I2) . 

R.C.M.  906(b)(ll) . 

R.C.M.  905(b)(1);  906(b)(3)  . 

R.C.M.  905(b)(5);  906(b)(9)  . 
R.C.M.  905(b)(5);  906(b)(l0) 

R.C.M.  906(b)(5) . 

R.C.M.  905(c)  . 

R.C.M.  905(j)  . 

R.C.M.  905(a)  . 

R.C.M.  905(g)  . 

R.C.M.  917  . 

R.C.M.  905  . 

R.C.M.  905(b)  . 

R.C.M,  905(0  . 

R.C.M.  905(g) . 

R.C.M.  905(d) . 

R.C.M.  801(a)(3) . 

R.C.M.  912(b)(1) . 

R.C.M.  905(d) . 

R.C.M.  707(c)(1)(C)  . 


R.C.M.  907(b)(2)(D)(iii) 

R.C.M.  907(a)  . 

R.C.M.  907(b)(2)(C)  . . . 

R.C.M,  907(b)  . 

R.C.M.  907(b)(2)(D)(ii) 
R.C.M.  905(c)(2)(B); 

907(b)(1)(A)  . 

R.C.M.  907(b)(3)(B)  . . , 

R.C.M.  907(b)(1) . 

R.C.M.  907(b)(2)(D)(i)  . 
R.C.M,  907(b)(2)(D)(iv) 


R.C.M.  907(b)(3)(A)  , 
R.C.M.  907(b)(1)(B)  . 
R.C.M,  905(c)(2)(B); 

907(b)(2)(A) . 

R.C.M.  905(c)(2)(B); 

907(b)(2)(B)  . 

R.C.M.  907(b)(2),  (3) 


Mil.  R.  Evid.  304 
Mil.  R.  Evid.  321 
Mil.  R.  Evid.  311 
R.C.M.  905(k)  , , . 
R.C.M.  905(b)(3)  . 

R.C.M.  9l0(aK2)  . 
R.C.M.  905(e)  . , . 


R.C.M.  905(a),  (h) 
R.C.M.  905(h)  ... 
R.C.M.  905(i)  ... 


11-108;  11-112;  11-126 

II-II3 

11-111 
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11-113 

11-113 
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11-112 
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11-111 
11-109 
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11-121 
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Mollvs 

Other  crimes,  wrongs,  or  acts  to  prove  . 

Statement  of,  as  hearsay  exception  . 

To  misrepresent,  as  impeachment  . 

Motor  vohiclo.  See  Vehicle. 

Multiplicity 

Conspiracy,  with  substantive  offense,  not 
Generally  . 


Remedies  available 

Dismissal  . 

Sentence  limitation 


Murder 

Assault  with  intent  to  commit 
Generally  . 

Mutiny 

Attempted . 

Generally  . 

Solicitation  to  commit  . 


Nercotice,  offenses  involving  . 

National  aacurlty,  disposition  of  charges  affecting  . 

Neglacta  to  prejudlca  of  good  order  and  diacipllne  . 

Nagllgance 

Culpable,  involuntary  manslaughter  . 

Wanton  . 

Nagllgant  homicide . 

Neutral  and  datached  officer 

ftetrial  confinement,  reviewed  by . 

Search  authorization,  required  for . 

Neutral  powers,  citlaane  of,  communicating  with  enemy 
New  trial 

Action  by  convening  authority  on . 

Action  when  granted  . 

Grounds  for  . 

Petition  for  . 


Procedures  for  . 

Noncommlaalonad  and  patty  officar 

Apprehend,  authority  to . 

Assault  on 

In  execution  of  office  . 

Not  in  execution  of  office  . 

Disobedience  of  . 

Disrespect  toward . 

Noncompllanca  with  procedural  rulea,  as  offense 

Nonconaaneual  eaaual  offeneaa,  defined . 

Non|udlclal  punlehmant  (An.  IS,  GCMJ) 

Administrative  measures,  relationship  with  . 

Appeal  of 

Action  by  superior  authority  . 

Format  of  . 

Generally  . 

Legal  review . 

Time  limit . 

Who  may  act  on . 

Authority,  commander’s . 

Double  punishment  prohibited . 

Effect  of  errors . 

Generally  . 

Increase  in  punishment  prohibited . 

Limitations  on  . 

Minor  offenses 

Generally  . 


Ref 
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Mil.  R.  Evid.  404(b)  . 

III-I9 

Mil.  R.  Evid.  803(3)  . 

ni-36 

III-33 

IV.  Para.  5c(8)  . 

R.C.M.  307(c)(4); 

IV-7 

1003(c)(1)(C)  . 

11-31;  11-147 

R.C.M.  907(b)(3)(B)  . 

ll-IIS 

I-' 

R.C.M.  906(b)(12); 

1003(c)(1)(C)  . 

11-113;  11-147 

W  •  a  ^  ~ 

•  .V/w* 

IV.  Fara.  64  . 

IV-112 

v.v 

IV.  Para.  43  . 

IV-71 

IV.  Para.  4c(5)(b);  18 . 

lV-5;  IV- 30 

IV.  Para.  18  . 

IV-30 

IV.  Para.  6  . 

IV-7 

IV.  Para.  37  . 

lV-62 

R.C.M.  401(d);  407(b)  . 

IV.  Para.  60c(2)  . 

11-34;  11-45 

I  V-1 09 

■ 

IV.  Para.  44c(2)(a)  . 

IV-75 

IV.  lara.  43c(4)  . 

IV-73 

IV.  Para.  85  . 

IV- 128 

R.C.M.  305(i)  . 

11-24 

Mil.  R.  Evid.  315(d)  . 

III-I4 

IV.  Para.  28c(6)(c)  . 

IV-50 

■  *  •  *  •  *  1 

R.C.M.  II07(0(5)(B)  . 

11-177 

R.C.M.  1210(h)  . 

II- 1 98 

R.C.M.  1210(f)  . 

11-197 

R.C.M.  1210(b),  (c),  (d),  (e). 

II-I97;  11-197;  11-197; 

'■  /-V 

(g)  . 

R.C.M.  810 


R.C.M.  302(b)(2) 


IV.  Para.  15  . 

IV.  Para  54  . 

IV.  Para.  15  . 

IV.  Para.  15  . 

IV.  Para.  22  . 

Mil.  R.  Evid.  412(e) 

V.  Paia.  Ig  . 


V.  Para.  7f  . 

V.  Para.  7c  . 

V.  Para.  7a  . 

V.  Para.  7e  . 

V.  para.  7d  . 

V.  ftra.  7b  . 

I.  Para.  2(b)(4);  V.  Ru-a.  la;  2a 

V.  Para.  Ifd)  . 

V.  Para.  Ih  . 

Pan  V.  . 

V.  Para.  lf(2)  . 

V.  Para.  If  . 

V.  ftra.  le  . 


11-197;  11-198 
11-98 


V-8 

V-8 
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l-I;  V-1;  V-2 
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V-2 

V-1 

V-2 

V-1 


Inctax  41 


MCM,  1964 


INDEX 


Thai  by  court-martial  barred  . 

Mitigation  of  punishment . 

Nature  . 

Offense,  disposition  of . 

ft)licy  . 

Procedure  . 

Punishments 

Admonition . 

Arrest  in  quarters  . 

Combinations,  limitations  . 

Confinement  on  bread  and  water  or  diminished  rations  . . . 

Correctional  custody  . 

Extra  duties . 

Forfeiture  of  pay . 

Limitations  on  . 

Maximum  authorized  . 

Reduction  in  grade . 

Reprimand  . 

Restriction . 

Purpose . 

Records  of  punishment . 

Remission  of  punishment . 

Setting  aside  punishment . 

Suspension  of  punishment  . 

Trial  by  court-martial,  right  to  demand  . 

Vessel,  attached  to  or  embailced  in  . 

Who  may  impose 

Commander  . 

Officer  in  charge . 

Principal  assistant . 

Normintary  property,  waeta,  apollago,  or  destruction . 

Nonprivlleged  communlcetlons  . 

Not  guilty,  plea  of  . 

Notice 

See  also  Olscloeure  end  discovery. 

To  military  judge  of  pretrial  agteement  . 

Oethe 

Affirmation,  included  in  . 

Authority  to  administer  . 

Defense  counsel  . 

Defined  . 

Deposition  witness . 

Escort  . 

ftlse  swearing  . 

Eomis  of . 

Fnud  against  United  States,  in  connection  with  . 

Generally  . 

Guilty  plea,  accused . 

Interpreter . 

Investigation,  pretrial,  witnesses . 

Members . 

Military  judge . 

Peijury  . 

Preferral  of  charges  . 

ProtMble  cause  information,  not  required  . 

Ihocedure  . 

Regulations  of  Secretary  concerned  . 

Reporter  . 

TMal  counsel  . 

Witnesses  . 
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V.  Para.  8  .  V-9 
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V.  Para.  3  .  V-2 

V.  Para.  3  .  V-2 
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R.C.M.  910(a)  .  11-117 

R.C.M.  910(f)(2) .  11-119 

R.C.M.  807(a)  .  11-95 

Art.  136,  UCMJ .  A2-34 

R.C.M.  807(b)  .  11-95 

R.C.M.  807(a)  .  11-95 

R.C.M.  702(f)(4) .  11-72 
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Mil.  R.  Evid.  315(f)(2)  .  III-I4 
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Ob|octlon 

See  also  EvMonoa,  Objections;  Mottons. 

To  evidence  at  pretrial  investigation  . 

.  R.C.M.  405(g)(4).  (5)  . 

11-40;  11-41 

lb  trial  by  summary  court-martial  . 

.  R.C.M.  1303  . 

11-203 

Waiver,  generally  . 

.  R.C.M.  905(e);  Mil.  R.  Evid. 

103(a)  . 

11-109;  m-1 

Obacana 

See  also  Indscant 

MaU . 

.  IV.  Para.  94  . 

IV- 134 

Obstructing  JuaUca 

Generally  . 

.  IV.  Para.  %  . 

IV- 135 

Solicitation  distinguished . 

.  IV.  Para.  6c(3)  . 

lV-8 

OecupM  tsrrltory 

Military  jurisdiction  exercised  in . 

.  I.  Para.  2(a)(3)  . 

1-1 

Violation  of  laws  of  . 

.  R.C.M.  201(f)(1)(B)  . 

11-10 

Offanasa 

See  also  specific  offenses. 

Disposition  of . 

.  R.C.M.  306  . 

11-26 

failure  to  report  . 

.  IV.  Para.  3c(2)  . 

lV-4 

Joinder  of  . 

.  R.C.M.  601(e)(2) . 

11-62 

Jurisdiction  of  courts-martial  over . 

.  R.C.M.  203  . 

11-13 

Minor;  disposition  by  nonjudicial  punishment  . 

.  V.  rtra.  le  . 

V-1 

Report  of . 

.  R.C.M.  301  . 

II- 17 

Uncharged,  action  on . 

.  R.C.M.  801(d) . 

n-88 

Offarofproef  . 

.  Mil.  R.  Evid.  103(a)(2),  (b)  . 

III-l;  ni-1 

OMm  hours.  See  Nonjudlelal  PunlshmsnL 
OMosr 

Coaunusioaed 

See  also  CommlssloiMd  offlcsr. 

Accused  as,  composition  of  court-maitial  . 

Apprehend,  authority  to . 

Assault  on 

In  execution  of  office . 

Not  in  execution  of  office  . 

Conduct  unbecoming  . 

Dismissal  by  general  court-martial  . 

Dismissal  by  IVesideot,  right  to  request  trial  by  court-martial 

Disobedience  of  superior . 

Disrespect  toward  superior . 

Restraint  of,  pretrial . 

In  charge 

Authority  to  impose  nonjudicial  punishment  . 

Defined  . 

Noncommissioned.  See  NonoommlssloiMd  and  patty  offlcsr. 
Petty.  See  Potty  offlcar. 
iMrrant.  See  Wwrant  offloor. 

OfflcM  eommunleatlona,  privileges . 

OfflcW  decumanta 
See  also  EvManoa. 

Mae  . 

vlllvIM  FvCOnW 

See  also  EvMsnoa. 

Absence  of.  evidence . 

.  Admissibility  as  evidence,  general  rule  . 

Attesting  certificates . 

Authentication  . 

Extract  copies . 

Logs  . 

Military  records  . 

Morning  report . 

Notes  or  memoranda,  composed  from  . 

Official  publication  of  . 

Self-antheniicstion  . 

Service  record . 
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IV.  Para.  59  . 

R.C.M.  1003(b)(10)(A) . 

R.C.M.  107  . 

IV.  Para.  14  . 

IV.  Para.  13  . 

R.C.M.  304(b) . 

V.  Para.  2b  . 

Art.  1(4),  UCMJ;  R.C.M. 

103(20)  . 
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IV-53 

Mil.  R.  Evid.  803(7),  (10)  . . 
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Mil.  R.  Evid.  803(6),  (8)  ... 

111-36;  in-37 

Mil.  R.  Evid.  902(4o)  . 

in-41 

Mil,  R  .  Evid.  901;  902  . 

111-40 

Mil.  R.  Evid.  1006  . 

III-42 

Mil.  R,  Evid.  803(6).  (8)  ... 

in-36;  111-37 

Mil.  R.  Evid.  803(6),  (8)  ... 

111-36;  III-37 

Mil.  R.  Evid.  803(6),  (8)  ... 

111-36;  in-37 

Mil.  R.  Evid.  803(6),  (8)  ... 

111-36;  111-37 

Mil.  R.  Evid.  803(6),  (8)  ... 

111-36;  111-37 

Mil.  R.  Evid.  902  . 

111-40 

Mil.  R.  Evid.  803(6),  (8)  ... 

111-36;  III-37 
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Summaries  of  official  records  . 

Unit  personnel  diary . 

OfficMa,  contempt  toward  . 

Olticlal  atatamant,  taiaa . 

Opaning  mall . 

ojMnlofi  avManca.  See  Evtdanca,  Opinion. 

Ordarly 

Detailing  . 

Disqualification . 

Duties  . 

Qualifications  . 

Otdara 

See  also  Convaning  ordera;  Promulgating  ordars. 

Failure  to  obey  . 

General  orders,  disobedience  of  . 

Lawfulness  . 

Obedience  to,  as  defense . 

Willful  disobedience . 

Olhar  trial 

Action  on  . 

Convening  authority  ordering  . 

Defined  . 

Procedure  . 

Sentence  limitations . 

Ouart  acts 

Attempts  . 

Conspiracy  . 

Pandaring 

Generally  . 

Solicitation  distinguished . 

Pardon,  motion  to  dismiss  based  on  . 

Paroia,  improper  use  of  . 

Party 

To  conspiracy  . 

To  court-martial,  defined . 

To  offense . 

Paaa,  falaa  or  unauthorizad  . 

Patlant-doctor,  no  privileged  communication  . 

. 

PBramptory  chaHangas  . 

Pariury 

See  also  Falsa  swearing. 

Generally  . 

Guilty  plea  inquiry,  statements  during  . 

Immunity,  not  extending  to  . 

New  trial,  grounds  for  . 

SuboriMlion  of  . 

PsrmHs,  fMsa  or  unauthorizad  . 

Psrpatrator 

See  also  Principals. 

Defined  . 

Paraonnal  ol  courts-martial 

See  also  specific  topics. 

Arutouncement  of . 

Censure  of,  prohibited  . 

Changes  of  . 

Detail  of  . 

Generally  . 

Qualification  and  duties . 

Paraonnal  racords,  admissibility  . 

Patty  otflosr 

Apprehend,  authority  to . 

Assault  on 

In  execution  of  office  . 

Not  in  execution  of  office  . 
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Mil  R.  Evid.  80.V6).  (8);  1006 

111.16;  1II-.17;  111-42 

Mil  R  Evid  80.^(6i,  .  . 

111-16;  111-17 

IV  para  12  . 

IV-18 

IV  Para  J1  . 

IV-.S1 

IV.  Para  9.1  . 

IV- 111 

R.C.M  SOKc)  . 

11-47 

R  C  M  502(e»(2l.  (f)  . 

11-52;  11-52 

R.C.M.  502(e)(lKC)  . 

11-52 

R.C.M.  502(e)(n . 

11-52 

IV  Para  16  . 

IV-26 

IV.  ftra.  16  . 

IV-26 

IV.  ftra.  I4c(2)(al  . 

IV-22 

R  C  M.  916(d)  . 

II- 128 

IV.  Paras.  14;  15  . 

IV-21;  lV-24 

R.C.M  ll07(n(5)(A)  . 

11-176 

R.C.M  ll07(eM2) . 

11-175 

R.C.M.  810(e)  . 

11-100 

R.C.M.  810(a).  (b),  (c)  . 

11-98;  11-99;  11-99 

R.C.M.  810(d)  . 

11-99 

IV.  Pwa  4c(  1 ),  (2)  . 

IV-5;  IV-5 

IV.  Para.  5c(4)  . 

lV-6 

IV.  Para.  97  . 

IV- 116 

IV.  ftra.  6c(1)  . 

IV- 8 

R.C.M.  907(b)(2)(D)(i)  . 

IMI4 

IV.  PBra.  25  . 

IV-45 

IV.  para.  5c(l)  . 

IV-6 

R.C.M.  103(16)  . 

II-2 

IV.  Para.  IWD,  (2) . 

IV- 1;  IV- 1 

IV.  Para.  77  . 

IV- 122 

Mil.  R.  Evid.  501(d)  . 

III-22 

IV.  Para.  41  . 

IV-69 

R.C.M.  912(g)  . 

11-123 

IV.  Para.  57  . 

IV- 101 

R.C.M.  910(c)(5) . 

III  18 

R.C.M.  704(b)  . 

11-79 

R.C.M.  1210(0(3)  . 

11-198 

IV.  Fbra.  98  . 

IV-137 

IV.  Para.  77  . 

IV-122 

IV.  Para 

.  Ib(2)(a)  . 

IV- 1 

R.C  M 

813  . 

II-IOI 

R  C  M. 

104  . 

II-5 

RC.M 

505  . 

II-.56 

RC.M 

501  . 

11-51 

R.C  M 

.501  . 

11-47 

R  C  M. 

-502  . 

11-47 

Mil  R 

Evid.  803(6),  (8)  .  . 

m-.16;  m-17 

R.C.M. 

.102(b)(2) . 

11-18 

IV.  Para 

.15  . 

IV-24 

IV  Para 

.54  . 

IV-91 
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Contempt  toward  .  IV.  Para.  15 

■  •  '  Disobedience  .  IV.  Para.  15 

Disrespect  toward .  IV.  ftra.  15 


Defined  . 

Disclosure  by  defense  . 

Disclosure  upon  defense  request  . 

lUong  in  courtroom,  prohibited  . 

Physical  SKamlnatlon 

Disclosure  by  defense  . 

Disclosure  upon  defense  request . 

Not  an  unlawful  search  . 

Physical  Inability,  as  a  defense  . 

Phyaldan,  no  privileged  communication  to  . . . 

Pillaging  . 

Placa  of  court-martial 

Change  of . 

Convening  authority 

Designating . 

Responsibility . 

Jurisdiction,  not  affected  . 

PMn  error  . 

Plan  or  daaign  of  accused,  evidence  of . 

Pleadings.  See  Charges  end  specifications. 


Mil.  R.  Evid.  1001(2) 
R.C.M.  701(bK3)  .  .  . 
R.C.M.  701(a)(2)(A) 
R.C.M.  806(c)  . 

R.C.M.  701(b)(4)  .  .  , 
R.C.M.  701(a)(2)(B) 
Mil.  R.  Evid.  312(0 

R.C.M.  916(i)  . 

Mil.  R.  Evid.  501(d) 
IV.  Paras.  23;  27  ... 

R.C.M,  906(b)(ll)  . . 

R.C.M.  504(d)(1),  (2) 

R.C.M.  504(e)  . 

R.C.M.  201(a)(3)  . . . 
Mil.  R.  Evid.  103(d) 
Mil.  R.  Evid.  404(b) 


Ahematives .  R.C.M.  910(a)  .  . 

Arraignment  .  R.C.M.  904  _ 

Article  39(a)  session,  taking  at  .  R.C.M.  901(e)  .  . 

Capital  case  .  R.C.M.  910(a)(1) 

Change  .  R.C.M.  910(h)(1) 

Conditional  guilty .  R.C.M.  910(a)(2) 

Defenses  and  objections  before  entered  .  R.C.M.  905(b)  . . 

Exceptions  and  substitutions  .  R.C.M.  910(a)(1) 

failure  to  plead .  R.C.M,  910(b)  . . 

Generally  .  R.C.M.  910  . . . . 

Guilty 
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Accuracy,  determination  of  . 

Advice  to  accused . 

Capital  cases,  prohibited  in  . 

Effect  of  . 

Factual  basis  required . 

Mse  statements  during  inquiry . 

Findings  . 

Generally  . 

Improvidently  entered  . 

Inconsistent  matters  after  plea . 

Inconsistent  statements  after  findings 

Inquiry  . 

Oath  . 

Pretrial  agreement  inquiry  . 

Procedure 

Consultation  with  counsel  . 

Explanation  to  accused  of  effect  . . 
Record  of  explanation  and  reply  . . 

Rehearings,  changing . 

Statements  during  providency 

Inadmissible  on  merits . 

Inconsistent  with  plea  . 

Summary  courts-martial . 

Voluntariness  . 

Vole,  necessity  of . 

Wuver  of  objections  by  . 

Withdrawal  after  findings . 

Irregular  . 

Nondiicloaure  of  guilty  plea  negotiations  . . . 


R.C.M.  9l(Xe)  . 

R.C.M.  91(Xc)  . 

R.C.M.  910(a)(1) . 

R.C.M.  910(c)  . 

R.C.M.  910(e) . 

R.C.M.  9l0(cH5) . 

R.C.M.  910(g)  . 

R.C.M.  910(c),  (d),  (e)  . 
R.C.M.  910(d),  (e)  . .  .  , 

R.C.M.  910(e)  . 

R.C.M.  910(h)(2) . 

R.C.M.  910(c),  (d),  (e)  . 

R.C.M.  910(c)(5) . 

R.C.M.  910(f),  (h)(3)  .  . 

R.C.M.  502(d)(5) . 

R.C.M.  910(c)  . 

R.C.M.  9IO(i)  . 

R.C.M.  810(a)(2)(B)  .  . 

Mil  R  Evid  410 

R.C.M.  910(h)(2) . 

R.C.M.  l304(b)(2)(D)(u) 

R  C  M.  910(d)  . 

R.C.M  910(g)(3) . 

R.C.M.  910(j)  . 

R.C.M  910(h)(1)  . 

R  C  M  910(b) 
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11-117 
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11-119 

11-117 
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11-117 

11-117 
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11-120 
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Refusal  to  enter  . 

Rehearings  . 

Summary  courts-martial 

Entry  of  pleas  . . 

Explanation  to  accused . 

Phindar . 

Police.  See  Law  anforcamant  official. 

Political  vole,  privilege  . 

Polling  of  mambara,  prohibited . 

Exception  . 

Polygamy,  testimony  of  spouse  . 

Poaaaaaion  of  contrallad  aubatanca  . 

Poat*trlal  confinamant  . 

See  also  Confinamant. 

Poat'trial  procaduia 

See  also  specific  topics. 

Disposition  of  record  of  trial  . 

Generally  . 

Matters  submitted  by  accused 

Contents  . 

Right  to . 

Time  periods . 

Waiver . 

Review  by  a  judge  advocate  . 

Summary  courts-martial . 

Poat-trlal  racommandatlon  . 

See  also  Staff  |udga  advocate. 
Poat-trlal  aaaalona 

Article  39(a)  sessions . 

Generally  . 

Matters  precluded  from  . 

Procedure 

Action  by  military  judge,  members 

(Visonnel . 

Record  . 

Proceedings  in  revision  . 

When  directed  . 

ftafaiial  of  cfiargaa 
Accuser.  See  Aocuaar. 

Attachinent  of  jurisdiction,  effecting . 

Charge,  defined  . 

Deposition,  requisite  to  . 

Generally  . 

Motion  as  to  defects  in  . 

Notifkalion  to  accused  of  . 

Oath  required  . 

Procedure  . 

Speedy  trial,  effect  of  . 

Waiver  of  defects  in,  by  failure  to  raise  . . . 

Who  may  prefer . 

ProNmlnary  Inquiry  . 

PraWmlnary  quaaWona  . 


PraparaHon  of  racord  of  trial.  See 
^I^VOTmaPfl  Of  0009  Ofl  iTionis  . 

See  also  specific  topics. 

Praaanlancing  procaduro 

Accused,  statement  by . 

Arguments  . 

Defense,  matters  presented  by 

Deposition,  for  use  at  . 

Evidence  for 

Discovery  of . 

Production  of 
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V-9 

11-163 
11-116 
II  165 
11-166 
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Ref. 


Page 


Contempt  proceedings  .  R.C.M.  809(d)  . 

Copies 

General  and  special  courts-martial  .  R.C.M.  1103(g)(1) . 

Summary  court-martial  .  R.C.M.  1305(b)  . 

Correction,  certificate  of  .  R  C.M.  1 104(d)  . 

Disposition  of  after  action  .  R.C.M.  1111  . 

Examination  and  correction  before  authentication 

By  defense  counsel  .  R.C.M.  1103(i)(l)(B)  . 

By  summary  court-martial .  R.C.M.  1103(i)(2)',  1305(b)  . 

By  trial  counsel  .  R.C.M.  M03(i)(l)(A)  . 

Forwarding  .  R.C.M.  1104(c)  . 

General  courts-martial,  contents  .  R.C.M.  1 103(b)(2) . 

Generally  .  R.C.M.  1103;  1104  . 

Guide  for  preparing  summarized  record .  Appendix  13 . 

Guide  for  preparing  verbatim  records  .  Appendix  14 . 

Guilty  plea,  requirements  .  R.C.M.  91 0(j)  . 

Loss  of  notes  or  recordings  .  R.C.M.  1103(f)  . 

Loss  of  records .  R.C.M.  1104(c)  . 

New  trial,  use  at .  R.C.M.  810(c)  . 

Other  trial,  use  at .  R.C.M.  810(c)  . 

Preparation  of .  R.C.M.  1103  . 

Recommendation  of  staff  judge  advocate  or  legal  officer,  before 

action  on .  R.C.M.  1106  . 

Rehearing,  use  at  .  R.C.M.  810(a)(2),  (c)  . 

Security  classification .  R.C.M.  1103(h)  . 

Service  .  R.C.M.  1104(b)  . 

Special  courts-martial,  contents  .  R.C.M.  1103(c)  . 

Summary  courts-martial .  R.C.M.  1305;  Appendix  15 

Termination  prior  to  findings .  R.C.M.  1 103(e)  . 

Trial  counsel 

Examination  by  .  R.C.M.  1103(i)(l)(A)  . 

Responsibility  for .  R.C.M.  808;  1103(b)(1)  .... 

^  Verbatim  .  R.C.M.  1103(b)(2)(B),  (c)(1) 

Videotape  .  R.C.M.  1103(j)  . 

Views  and  inspections  .  R.C.M.  913(c)(3) . 

Record,  public,  altering,  concealing,  removing,  mutilating, 

oblbarating,  deatroying  .  IV  Para.  99 

Recuaal  of  military  Judge  .  R.C.M.  902  . 

Redreaa  of  grievancea  .  An.  138,  UCMJ . 

Referral  of  chargea 

Accuser,  disqualified  .  R.C.M.  601(c)  . 

Authority  to  .  R.C.M.  601(b)  . 

Basis  for  .  R.C.M.  601(d)(1) . 

Capital  offense 

Referred  as  noncapital  .  R.C.M.  20l(f)(l)(A)(iii)(W  .  . 

To  special  coun-martial  .  R.C.M.  201(f)(2)(C)  . 

Defined  . .  R.C.M.  601(a)  . 

Disqualification .  R.C.M.  601(c)  . 

Instructions  .  R.C.M.  601(e)(1) . 

General  courts-martial  .  R.C.M.  407(a)(6);  601(d)(2)  . 

Joinder  of 

Accused  . . .  R.C.M.  601(e)(3) . 

Offenses  .  R.C.M.  601(e)(2) . 

Jurisdictional  requisite,  as  .  R.C.M.  201(b)(3) . 

Motion  as  to  defect  in  .  R.C.M.  905(b)(1),  (e)  . 

National  security,  affecting  .  R.C.M.  401(d);  407(b)  . 

Order  of  .  R.C.M,  601(e)(1) . 

Pretrial  agreement  concerning  .  R.C.M.  705(b)(2)(A).  (B)  .  .  . 

Procedure  . . .  R.C.M.  601(e)  . 

Special  courts-martial  .  R.C.M.  404(d);  601(d)(1)  .. 

'  Summary  courts-martial .  R.C.M.  403(b)(4);  601(d)(1)  . 

Superior  convening  authority,  powers  regarding .  R.C.M.  601(f)  . 

■  War,  effect  on .  R.C.M.  401(d);  407(b)  . 

Withdrawn  charges .  R.C.M.  604(b)  . 

Withholding,  authority  to .  R.C.M.  601(b)  . 


11-97 

II- 164 
11-206 
11-167 
11-183 

11-165 

11-165;  11-206 
II-I64 
11-168 
II-I62 

11-162;  11-166 
AI3-I 
A14-1 
11-120 
11-164 
11-167 
11-99 
11-99 
11-162 

11-169 
11-98;  11-99 
11-164 
11-166 
11-163 

11-205;  A 1 5-1 
11-163 

11-164 

11-96;  11-162 
11-162;  11-163 
11-165 
11-125 

IV- 138 
11-104 
A2-34 

11-61 

11-61 

11-61 

11-10 

11-11 

11-61 

11-61 

11-62 

11-45;  11-62 

11-62 

11-62 

11-8 

11-108;  11-109 
11-34;  11-45 
11-62 

11-81;  11-81 
11-62 

11,36;  11-61 
II-.36;  11-61 
11-63 

11-34;  11-45 
11-64 
11-61 
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Ref. 

Rafrashing  racollectlon  .  Mil.  R  Evid  612 

RafuMl  to  tmtKy,  wrongful .  IV  Para  108 

Regulations,  failure  to  obey  .  IV.  Para  ife 

Rehearing 

Action  on  .  R.C.M.  IIOTini.l)  . 

Former  testimony,  admissibility  at  .  Mil.  R.  Evid.  804(bHl)  . 

Ordering  .  R.C.M.  I  I07(cK2)(B),  (e)(  I ) 

Procedure 

Composition  .  R.C.M.  810(b)  . 

Generally  .  R.C  M.  810  . 

Record,  examination  of  .  R.C.M,  810(c)  . 

Sentence  limitations  .  R.C.M.  8  (0(d)  . 

Pretrial  agreement,  effect  of  .  R.C.M  810(d)(2) . 

Releasing  prisoner  without  proper  authority  .  iv  Para  20  . 

Relevancy.  See  Evidence. 

Relief,  not  affording,  before  enemy  .  iv.  Para.  2.’)  . 

Religious  beliefs  or  opinions,  not  subject  to  inquiry  .  Mil.  R.  Evid.  610  . 

Remission  of 

Nonjudicial  punishment  .  V.  Para.  6c  . 

Sentence 

Generally  .  R.C.M.  1 108(a)  . 

Of  suspension  .  R.C.M.  1108(e)  . 

Who  may  remit 

Convening  authority .  R.C.M.  Il08(b>  . 

Judge  Advocate  General.  The  .  R.C.M.  1201(c)  . 

Service  Secretary  .  R.C.M.  1206(b)(1) . 

Reopening  case  .  R.C.M.  91.1(c)(5) . 

Report  of 

Offense 

Failure  to  make .  IV.  Para.  .V(2)  . 

Generally  .  R.C.M.  .101  . . 

Result  of  trial  .  R.C.M.  1101(a)  . 

Reporter 

Announcement  of .  R.C.M.  81.1(a)(8) . 

At  investigation,  pretrial  .  R.C.M.  405(d)(.1)(B)  . 

Detailing  .  R.C.M.  501(c)  . 

Disqualification .  R.C.M.  502(e)(2),  (0  . 

Duties  .  R.C.M.  502(e)l.1)(B)  . 

Oath 

Administered .  R.C.M.  8C7(b);  901(c)  .... 

Status  as  to  .  R  C.M.  90l)c)  . 

ftyment  of  .  R.C.M,  .502(e)(4) . 

Qualifications  .  R.C.M,  502(e)(1) . 

Record  of  trial,  preparation  .  R  C.M,  110.1;  1104  . 

See  also  Record  of  trial. 

Reprimand 

Court-martial,  military  judge,  member,  counsel,  prohibited  .  R  C.M.  104(a)(1) . 

Nonjudicial  punishment  .  V.  Para.  5c(  I )  . 

Sentence  .  R.C.M.  lOO.IIbld) . 

Reproachful  speech  or  gestures .  iv  Para  42  . 

Rsputatlon.  See  Evidence,  Character 

Requesting  commission  of  offense .  iv.  para  loi  . 

Rescission  of  deferment  of  confinement  R  C  M  1101(c)(6)(D).  (7) 

Reserve  personnel,  eligibility  for  court-martial  duty  .  R.C.M  502(ai(ii . 

Rasignatlon,  quitting  post  or  duties  before  notification  of  ac¬ 
ceptance,  as  desertion .  iv.  para.  9  . 

Resisting  apprehension .  iv  Para  I9  . 

Resludicata  .  R.C.M.  905(gi  . 

Restoration 

Generally  .  R.C.M.  1208  .  . 

To  duty,  as  coiidonation  of  desertion  .  R.C.M.  907(b)(2)(Dl(iii)  .  . 

Restraint 

Attachment  of  jurisdiction,  effecting .  R.C.M.  202(c)(2) . 

During  trial .  R.C.M  804(cl(.1) . 


Page 

III - .14 

IV-  14.1 
lV-26 


II-  1 76 

III- .19 

11-173:  11-174 

11-99 

11-98 

11-99 

11-99 

II- 99 

IV- 35 

IV-39 

III- 33 


V-8 


11-177 

11-178 

11-177 
11-190 
II- 195 
11-126 


IV-4 

11-17 

11-159 

II-IOI 

11-38 

11-47 

11-52;  11-52 
11-52 

11-95;  11-103 
11-103 
11-52 
II-.52 

11-162;  11-166 


11-5 

V-5 

11-144 

IV-71 

IV  139 

11-160;  11-160 
11-47 

IV-10 

IV-.I.I 

11-109 

11-196 
II- 1 15 


11-13 

11-93 
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Pretrial 

See  also  ConfilMflMrit,  pretrial. 

Authority  to  order  . 

Generally  . 

Grounds  . 

Limitations  . 

Types  of  . 

RMtrictlon 

Administrative . 

Attachment  of  jurisdiction,  effect  of . 

Breaking  . 

Defined  . 

Nonjudicial  punishment . 

Pretrial 

Defined  . 

Grounds  for  . 

Notice  to  accused . 

Procedure  . 

Release  . 

Speedy  trial,  effect  on  . 

Who  may  order . 

Sentence  by  court-martial  . 

RmuH  of  trial,  report  of  . 

Rotirad  paraonnal,  eligibility  for  court-manial  duty . 

Ravlawr  of  courta-martlal.  See  Action  of  convening  authority; 
Appailata  revlaw. 

RM  . 


Assault  with  intent  to  commit  . 

Generally  . 

Murder  while  committing  . 

Routina  practlca,  evidence  of  . 

Rulaa  for  Courta-Martlal  (R.C,M.) 

Analysis  . 

Construction  . 

Purpose  . 

Scope  . 

Tide . 

Rulaa  of  court 

Authority  to  make  . 

Enforcement  . 

Safaguard,  forcing . 

Salaly  of  command,  unit,  place,  or  military  property,  andangar- 

Infl  . 

Sale,  unlawful,  military  property . 

Sanity.  See  Mental  capacity;  Mental  reaponalblllty. 

Scene  of  accident,  fleeing  . 

Search  and  Seizure 

Abandoned  property,  seizure  of . 

Adequate  interest  to  challenge . 

Anal  searches  . 

Apprehension 

Authorization,  when  required  . 

Defined  . 

Entry  to,  requirements  for . 

Grounds  . 

How  made  . 

Power  to  apprehend  (Art.  7,  UCMJ)  . 

Probable  cause  to  . 

Search  incident  to 

Generally  . 

Scope  . 

Warrant,  when  required  . 


Ref 


R.C.M.  304(b)  . 

R.C.M.  304;  305;  804(c)(2) 

R.C.M.  304(c)  . 

R.C.M.  304(0  . 

R.C.M.  304(a)  . 

R.C.M.  304(h)  . 

R.C.M.  202(c)(2) . 

IV.  Para.  102  . 

IV.  Para.  102c;  R.C.M. 

304(a)(2) . 

V.  Para.  5c(2)  . 

R.C  M.  304(aK2) . 

R.C.M.  304(c)  . 

R.C.M.  304(e)  . 

R.C.M,  304(d)  . 

R.C.M.  304(g)  . 

R.C.M.  707(a),  (b)  . 

R.C.M.  304(b)  . 

R.C.M.  1003(b)(6) . 

R.C.M.  1101(a)  . 

R.C.M.  502(a)(1) . 


IV.  Para.  41  . 

IV.  Para.  64  . 

IV.  Para.  47  . 

IV.  Para.  43  . 

Mil.  R.  Evid,  406  . 

Appendix  21  . 

R.C.M.  102(b)  . 

R.C.M.  102(a)  . 

R.C.M.  101(a)  . 

R.C.M.  101(b)  . 

R.C.M.  108;  801(b)(1)  . . .  . 
R.C.M.  801(b)(1) . 

IV.  ftra.  26  . 

IV.  Para.  23  . 

IV.  Para.  32  . 

IV.  Para.  82  . 

Mil.  R.  Evid.  316(d)(1)  .  .  .  . 
Mil.  R,  Evid.  311(a)(2)  . . . , 
Mil.  R.  Evid.  312(c)  . 

R.C.M.  302(e)(2) . 

R.C.M.  302(a)(1) . 

R.C.M.  302(e)(2) . 

R.C.M.  302(c)  . 

R.C.M.  302(d)  . 

R.C.M.  302(b)  . 

R.C.M.  302(c)  . 

Mil,  R.  Evid.  314(g)  . 

Mil.  R.  Evid.  314(g)(2).  (3) 
R.C.M.  302(e)(2) . 


Pave 


11-21 

11-20;  11-22;  11-93 
11-21 
11-21 
11-20 

11-22 
11-13 
IV- 139 

IV-  139;  11-20 

V- 5 


11-20 

11-21 

11-21 

11-21 

11-22 

11-84;  11-84 

11-21 

H-145 

II-I59 

11-47 


IV-69 

IV-112 
IV-82 
lV-71 
III- 19 

A21-1 
II- 1 
II- 1 
II- 1 
III 


II- 6;  11-88 
11-88 

IV-46 

IV-39 

IV-54 

IV- 1 25 

III- 15 
III-8 

m-10 

11-19 

11-17 

II-I9 

11-18 

II- I8 
11-18 
11-18 

III- 13 
III- 1 3 
11-19 
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Attenuation  . 

Authorization  to 

Apprehend,  when  required  . 

Search 

Basis  . 

Defined  . 

Execution  of . 

Power  to  grant  . 

Power  to  search  . 

Rules  of  evidence  not  applicable  to  determination  . 

Scope  . 

Seize  . 

Automobile  searches 

Based  upon  probable  cause  . 

Incident  to  apprehension  . 

On  less  than  probable  cause  . 

Blood  samples.  See  Body  views  and  intrusions,  this  heading. 
Body  views  and  intrusions 

Extraction  of  body  fluid . 

Generally  . 

Inspections 

Body  view  during . 

Urine  production  . 

Intrusions  for  medical  purposes . 

Intrusions,  generally . 

Intrusions  into  body  cavities  . 

Medical  qualifications  . 

Visual  examination  of  the  body . 

Border  searches  . 

Burden  of  proof 

General  . 

Government's  burden  enhanced 

Consent,  voluntariness . 

Inspections  . 

On  the  accused 

Adequate  interest,  standing  . 

False  statements,  challenging  probable  cause . 

Commander 

Neutral  and  detached  . 

Brwer  to  authorize  search  . 

Confinement  facilities,  searches  within . 

Consent 

Body  views . 

Entry  to  apprehend . 

To  search .  . 

To  seize  . 

Voluntariness,  burden  of  proof  . 

Who  can  consent  . 

Derivative  evidence  . 

Detention,  investigative  of 

Persons  . 

Property  . 

Disclosure . 

Eavesdropping  . 

Emergency  searches . 

Entry  and  exit  points 

Inspections  at  . 

Overseas,  searches  . 

Entry  to  apprehend,  requirements  for . 

Exclusionary  rule 

General  . 

Wire  and  oral  communications  . 

Exigent  circumstances 

Entry  to  apprehend . 

Search  . 


Ref.  Page 

Mil.  R.  Evid.  .M  1(e)(2) .  III-9 

R.C.M.  302(e)(2) .  11-19 

Mil.  R.  Evid,  315(f)  .  111-14 

Mil.  R.  Evid.  315(b)(1) .  111-13 

Mil.  R.  Evid.  315(h)  .  111-15 

Mil.  R.  Evid.  315(d)  .  111-14 

Mil.  R.  Evid.  315(el  .  I1I-I4 

Mil.  R.  Evid.  1 101(d)  .  111-43 

Mil.  R.  Evid.  315(c)  .  IIM3 

Mil.  R.  Evid.  316(d)(4)(A)  .  .  111-16 

Mil.  R.  Evid.  315(g)(3) .  111-15 

Mil.  R.  Evid.  314(g)(2) .  III-I3 

Mil.  R.  Evid  314(0(3)  .  III-I3 

Mil  R.  Evid.  312(d)  .  111-11 

Mil.  R.  Evid.  312(a)  .  111-10 

Mil.  R.  Evid.  312(b)(2) .  III-IO 

Mil.  R.  Evid.  313(b)  .  Ill- 1 1 

Mil.  R.  Evid.  312(0  .  Ill- 1 1 

Mil.  R.  Evid.  312(c),  (3)  .  . . .  111-10;  III-l  I 

Mil.  R.  Evid.  312(c)  .  111-10 

Mil.  R.  Evid.  312(g)  .  111-11 

Mil.  R.  Evid.  312(b)  .  III-IO 

Mil.  R.  Evid.  314(b)  .  111-12 

Mil.  R.  Evid.  311(e)  .  I1I-9 

Mil.  R.  Evid.  3U(e)(5) .  111-12 

Mil.  R.  Evid.  313(b)  .  111-11 

Mil.  R.  Evid.  311(a)(2) .  III-8 

Mil.  R.  Evid.  311(g)(2) .  III-IO 

Mil.  R.  Evid.  315(d)  .  111-14 

Mil.  R.  Evid.  315(d)(1) .  111-14 

Mil.  R.  Evid.  314(h)  .  111-13 

Mil.  R.  Evid.  312(b)(1) .  III-IO 

R.C.M.  302(e)(2)(A)  .  11-19 

Mil.  R  Evid.  314(e)  .  111-12 

Mil.  R.  Evid.  316(d)(2) .  111-16 

Mil.  R.  Evid.  314(e)(5) .  111-12 

Mil.  R.  Evid.  314(e)(2) .  Ill- 12 

Mil.  R.  Evid.  311(e)(2) .  III-9 

Mil.  R.  Evid.  314(0(1)  .  III-I2 

Mil.  R  Evid.  316(d)(5) .  III-16 

Mil.  R.  Evid.  311(d)()) .  II1-9 

Mil.  R.  Evid.  317  .  111-16 

Mil.  R.  Evid.  3l4(i)  .  111-13 

Mil.  R.  Evid.  313(b)  .  Ill-ll 

Mil.  R.  Evid.  314(c)  .  III-I2 

R.C.M.  302(e)(2) .  11-19 

Mil.  R.  Evid.  311(a)  .  III-8 

Mil.  R.  Evid.  317  .  Ill- 16 

R.C.M.  302(e)(2)(B)  .  11-19 

Mil.  R  Evid.  315(g)  .  III-I5 
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Ref 

Seize  .  Mil.  R.  Evid.  316(d)(4)(B)  . 

fUse  suiemenl  in  suppoft  of  probable  cause  .  Mil.  R.  Evid.  31 1(g)(2) . 

Foreign  officials,  search  by  .  Mil.  R.  Evid.  311(c)(3) . 

Frisks  .  Mil.  R.  Evid.  314(f)(2)  . 

Govenmient  propeny 

Search  of .  Mil.  R.  Evid.  314(d)  . 

Seizure  of  .  Mil.  R.  Evid  316(d)(3) . 

Guilty  plea 

Conditional  to  preserve  motions  .  R.C.M.  910(a)(2) . 

Waiverby  .  Mil.  R.  Evid.  3ll(i)  . 

Impeachment  by  contradiction,  using  illegally  seized  evidence  for  Mil.  R.  Evid.  31  Kb)  . 

Incident  to  apprehension  .  Mil.  R.  Evid.  314(g)  . 

Independent  source .  Mil.  R  Evid.  311(e)(2) . 

Inevitable  discovery  .  Mil.  R.  Evid.  311(e)(2) . 

Informant,  identity  of,  privilege  .  Mil.  R.  Evid  507  . 

Inspections 

Generally  .  Mil.  R.  Evid.  313(b)  . 

Visual  examination  of  the  body .  Mil.  R.  Evid.  312(b)(2) . 

Inlmsioos,  body  cavities  .  Mil.  R.  Evid.  312(c)  . 

Inventories  .  Mil.  R.  Evid.  313(c)  . 

Investigative  detentions.  See  Stops,  investigative,  this  heading. 

Mis,  confinement  facilities,  searches  within  .  Mil  R.  Evid.  314(h)  . 

Law  enforcement  officials,  nonmilitary  .  Mil.  R.  Evid.  311(c)(2) . 

Magistrate,  power  to  authorize  searches  .  Mil.  R.  Evid.  315(d)(2) . 

Medical  qualifications,  persons  searching  or  seizing  from  body  . .  Mil.  R.  Evid.  312(g)  . 

Military  judge,  power  to  authorize  searches .  Mil.  R.  Evid.  315(d)(2) . 

Motion  to  suppress 

See  also  UOUonm. 

Generally  .  Mil.  R.  Evid.  311(a)(1),  (d)  . 

Testimony  upon  a  preliminary  matter  .  Mil.  R.  Evid.  31 1(f)  . 

Neutral  and  detached  .  Mil.  R.  Evid,  315(d)  . 

Objections,  evidence  unlawfully  seized  .  Mil.  R.  Evid.  311(a)(1) . 

Offer  of  proof,  false  statements .  Mil.  R.  Evid.  31 1(g)(2) . 

Open  fields  or  woodlands,  search  of .  Mil.  R.  Evid.  314(j)  . 

Oral  communications,  interception  of .  Mil.  R.  Evid.  317  . 

Plain  view  seizures .  Mil.  R.  Evid.  316(d)(4)(C)  . . 

Private  dwelling,  entry  to  apprehend .  R.C.M.  302(e)(2) . 

Probable  cause 

Challenging  the  determination  of 

Frise  statements  .  Mil.  R.  Evid.  311(g)(2) . 

Generally  .  Mil.  R.  Evid.  311(g)(1) . 

Searches  not  requiring  .  Mil.  R.  Evid,  314  . 

Searches  requiring  .  Mil.  R.  Evid.  315  . 

To  apprehend  .  R.C.M.  302(c)  . 

To  confine  before  trial  .  R.C.M.  305(d)  . 

To  restrain  before  trial  .  R.C.M.  304(c)  . 

To  search .  Mil.  R.  Evid.  315(f)(2)  . 

To  seize .  Mil.  R.  Evid.  316(b)  . 

Search 


l^ge 

111-16 

lll-IO 

III-9 

111-13 

111-12 

III-I6 

II- 117 

III- 10 
lll-g 
III- 1 3 
III-9 
III-9 
111-30 

III- 1 1 
III- 10 
111-10 
III- 1 2 

111-13 
III-9 
111-14 
IIMI 
III- 14 


111-8;  in-9 
III- 10 
111-14 
Ill-g 
III- 10 
III- 13 
III- 1 6 
I1M6 
II-I9 


III-IO 
III- 10 
III- 1 2 
IIM3 
11-18 
11-22 

II- 2I 

III-  14 
IIMS 


Authorization  . 

Execution  of . 

Power  to  conduct  . 

ftobable  cause  not  required . 

ftobable  cause  required  . 

Unlawfiil,  defined . 

IMurant,  defined . 

See  also  Authorization  to,  this  heading. 

Seizure 

Consent . 

Generally  . 

Plain  view . 

Rrwer  to  seize . 

Probable  cause  to  seize  . 

Unlawful,  defined . 

Standiiig  to  contest  search  or  seizure  . 


Mil.  R.  Evid.  315(b)(1) .  I1I-I3 

Mil.  R.  Evid.  315(h)  .  111-15 

Mil.  R.  Evid.  315(e)  .  II1-I4 

Mil.  R.  Evid.  314(a)  .  Ill- 12 

Mil.  R.  Evid.  315(a)  .  III-13 

Mil.  R.  Evid.  311(c)  .  111-8 

Mil.  R.  Evid.  315(b)(2) .  111-13 

Mil.  R.  Evid.  316(d)(2) .  III-I6 

Mil.  R.  Evid.  316  .  I1I-I5 

Mil.  R.  Evid.  316(d)(4)(C)  . .  III-I6 

Mil.  R.  Evid.  316(e)  .  III-16 

Mil.  R.  Evid.  316(b)  .  III-I5 

Mil.  R.  Evid.  311(c)  .  III-8 

Mil.  R.  Evid.  3II(aK2) .  ni-8 
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Stops,  investigative 

Frisks  subsequent  to . 

Generally  . 

Property  detention  . 

Search  of  vehicle  subsequent  to  . 

Deaty  obligations,  effect  of . 

Urine,  seizure 

Generally  . 

Inspections  . 

Vaginal  search  . 

Vehicles,  search  of 

Upon  probable  cause  . 

Upon  reasonable  suspicion  of  weapons 

Visual  examination  of  the  body . 

Voluntariness  of  consent  . 

Waiver 

Conditional  guilty  pleas . 

Failure  to  raise  by  timely  motion  . . . . 

Guilty  plea  . 

Warrant,  search 

Defined  . 

Required  for  entry  to  apprehend  . 

Wire  and  oral  communications,  interception  . 

Sacivtcry,  Sarvica 

Convening  courts-martial . 


Powers  and  responsibilities  concerning  review  of  courts-martial  . . 

Sacral  Information,  privlloga  . 

Sacunty 

Courtroom . 

National.  See  National  aacurHy. 

Police.  See  Law  anforcamant  offlelal. 

Record  of  trial,  classification . 

Sadltlon 

Generally  . 

Solicitation  to  commit  . 

Sainira  of  avManca 

See  also  Saarch  and  aalzuro. 

Destruction  to  prevent  . 

Generally  . 

aa  - 

OVIr’OVIVnW 

Aggravated  assault  . 

Defense  of  another . 

Generally  . 

Homicide  . 

Loss  of  right . 

Ollier  assaults  . 

SafHncrlmliiallon 

Accused's  failure  to  testify 

Generally  . 

Instructions  concerning  . 

^Iinissions.  See  Confessions  and  admissions,  this  heading. 

Advice  to  witnesses  . 

Applkabilily  of  privilege  against  . 

Borden  of  proof  . 

Confessions  and  admissions 

Admissibility . 

Admiuion  defined  . 

Admissions  by  silence  or  failure  to  deny  accusations  of 

wrongdoing . 

Admissions  made  during  plea  or  plea  discussion . 

Burden  of  proof  for  admissibility  . 

Coercion,  effect  of . 

Confession  defined . 


Ref 

Rage 

Mil.  R.  Evid.  314(0(2)  . 

111-13 

Mil.  R.  Evid.  314(0(1)  . 

III-I2 

Mil.  R.  Evid.  316(d)(5) . 

111-16 

Mil.  R  Evid.  314(0(3)  . 

111-13 

Mil.  R.  Evid.  315(c)(4)(B)  .. 

111-14 

Mil.  R.  Evid.  312(d)  . 

lll-ll 

Mil.  R.  Evid.  313(b)  . 

111- 11 

Mil.  R.  Evid.  312(c)  . 

111-10 

Mil.  R.  Evid.  315(g)(3) . 

111-15 

Mil.  R.  Evid.  314(0(3)  . 

111-13 

Mil.  R.  Evid.  312(b)  . 

IIMO 

Mil.  R.  Evid.  314(e)(4) . 

111-12 

R.C.M.  910(a)(2) . 

11-117 

Mil.  R.  Evid.  311(d)(2)(A)  .  . 

I1I-9 

Mil  R.  Evid.  311(i)  . 

IIMO 

Mil.  R.  Evid.  315(b)(2) . 

111-13 

R.C.M.  302(d)(2) . 

11-19 

Mil.  R.  Evid  317  . 

III- 16 

Arts.  22.  23.  24.  UCMJ; 

R.C.M.  504(b)(1).  (2); 

A2-7;  A2-8;  A2-8 

1302(a)  . 

11-54;  11-54;  II-2 

R.C.M.  1206  . 

11-195 

Mil.  R.  Evid.  505  . 

m-24 

R.C.M.  806(b)  . 

11-94 

R.C.M.  1103(h)  . 

11-164 

IV,  Phra.  18  . 

1V-30 

IV.  Phra.  6  . 

lV-7 

IV.  Para,  103  . 

IV- 140 

Mil.  R.  Evid,  316  . 

111-15 

R.C.M.  916(e)(1).  (2)  . 

II- 1 28;  II- 128 

R.C.M.  916(e)(5) . 

II-I29 

R.C.M,  916(e) . 

II- 128 

R.C.M.  916(e)(1) . 

II- 128 

R.C.M.  916(e)(4) . 

II- 1 29 

R.C.M.  9)6(e)(3) . 

11-129 

Mil.  R. 

Evid.  301(0(1)  . 

III-4 

Mil.  R. 

Evid.  301(g)  . 

iri-4 

Mil.  R. 

Evid.  301(b)(2) . 

in-3 

Mil.  R. 

Evid.  301(a)  . 

III-3 

Mil.  R. 

Evid.  304(e)  . 

III-5 

Mil.  R. 

Evid.  304(a)  . 

III-4 

Mil.  R. 

Evid.  304(c)(2) . 

II1-5 

Mil.  R. 

Evid.  304(h)(3) . 

111-6 

Mil.  R. 

Evid.  410  . 

111-20 

Mil.  R. 

Evid.  304(e)  . 

ni-s 

Mil.  R. 

Evid.  304(c)(3) . 

II1-5 

Mil.  R. 

Evid.  304(c)(1) . 

III-5 
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Ref. 

Cotroboration  required .  Mif  R.  Evid.  304(g)  . 

Joint  trial,  effect  on  co-accused .  Mil.  R.  Evid.  306  . 

Oral  confessions  and  admissions .  Mil.  R.  Evid.  304(h)(1) . 

Standing  to  challenge .  Mil.  R.  Evid.  304(a)  . 

Use  of  admissions  made  at  conferences  .  R.C.M.  802(c)  . 

Corroboration  of  confessions .  Mil.  R.  Evid.  304(g)  . 

Counsel  tights  and  warnings 

Effect  of  request  for  counsel  .  Mil.  R.  Evid.  30S(f)  . 

Notice  to  counsel  .  Mil.  R.  Evid.  305(e)  . 

Right  to  counsel  .  Mil.  R.  Evid.  30S(d)(2) . 

IMuver  of  counsel  rights  .  Mil.  R.  Evid.  305(g)(2) . 

When  counsel  rights  warnings  are  required  .  Mil,  R.  Evid.  305(d)(1) . 

Degrading  questions .  Mil.  R.  Evid.  303  . 

Derivative  evidence  .  Mil.  R.  Evid.  304(e)(3) . 

Disclosure  by  prosecution 

Accused's  statements  .  Mil.  R.  Evid.  304(d)(1) . 

Immunity  or  leniency  to  a  prosecution  witness  .  Mil.  R.  Evid.  301(c)(2) . 

Effect  of  claiming  privilege  against  .  Mil.  R.  Evid.  301(f)  . 

Exclusionary  rules  .  Mil.  R.  Evid.  304(a);  305(a)  . 

Exception  for  impeachment .  Mil.  R.  Evid.  304(b)  . 

Exercise  of  privilege  against  .  Mil.  R.  Evid.  301(c)  . 

Guilty  plea 

Conditional,  to  preserve  motions .  R.C.M.  910(a)(2) . 

Waiver  by  .  Mil.  R.  Evid.  3ll(i)  . 

Immunity 

Ste  also  bninuntty. 

Effect  of  grant  .  Mil.  R.  Evid.  301(c)(1) . 

Notice  to  accused .  Mil.  R.  Evid.  301(c)(2) . 

Impeachment  by  contradiction,  using  involuntary  statements  ....  Mil.  R.  Evid.  304(b)  . 

Inadmissibility  of  accused's  pretrial  claim  of  privilege  against  . . .  Mil.  R.  Evid.  301(0(3)  . 

Interrogation 

By  foreign  officials .  Mil.  R.  Evid.  305(h)(2) . 

By  nonmilitary  officials  .  Mil.  R.  Evid.  305(h)(1) . 

Custodial .  Mil.  R.  Evid.  305(d)(1) . 

Defined  .  Mil.  R.  Evid.  305(b)(2) . 

Notice  to  counsel  .  Mil.  R.  Evid.  305(e)  . 

ftrsons  subject  to  UCMJ,  defined .  Mil.  R.  Evid.  305(b)(1) . 

Involuntary  statements 

Burden  of  proof  concerning .  Mil.  R.  Evid.  304(e)  . 

Defined  .  Mil.  R.  Evid.  304(c)(3);  305(a) 

Use  of  certain  involuntary  statements  to  impeach  .  Mil.  R.  Evid.  304(b)  . 

Mental  examinatioo  of  accused,  privilege  concerning 

Exceptions  .  Mil.  R.  Evid.  302(b)  . 

Generally  .  Mil.  R.  Evid.  302(a)  . 

Ndncompliance  by  accused  .  Mil.  R.  Evid.  302(d)  . 

Procedure  for  claiming .  Mil.  R.  Evid.  302(e)  . 

Release  of  evidence  .  Mil.  R.  Evid.  302(c)  . 

Motion  to  suppress 

See  also  MoUom. 

Effect  of  guilty  plea .  Mil.  R.  Evid.  304(d)(5) . 

Generally  .  Mil.  R.  Evid.  304(d)(2) . 

Rulings  by  military  judge  .  Mil.  R.  Evid.  304(d)(4) . 

Specificity  required  .  Mil.  R.  Evid.  301(d)(3) . 

Ibstimony  upon  a  preliminary  matter  .  Mil.  R.  Evid.  304(f)  . 

Notke  to  accused  of  leniency  or  immunity  given  a  prosecution 

witness  .  Mil.  R.  Evid.  301(c)(2) . 

Notice  to  counsel  of  intended  interrogation  .  Mil.  R.  Evid.  305(e)  . 

Rights  warnings 

Article  31,  UCMJ  .  Mil.  R.  Evid.  305(c)  . 

Counsel  warnings .  Mil.  R.  Evid.  305(d)  . 

Effect  of  failutc  to  warn  .  Mil.  R.  Evid.  305(a)  . 

Standing  to  astett  privilete  against .  Mil.  R.  Evid.  301(b)(1) . 

StaSements  of  co-accused .  Mil.  R.  Evid.  306  . 

Striking  testiinony  after  assertion  of  privilege  against .  Mil.  R.  Evid.  301(0(2)  . 

'fesiiinony  by  accused  on  preliminary  matter .  Mil.  R.  Evid.  304(0  . 
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I1I-8 

111-6 

III-4 

II- 9I 

III- 6 

111-7 

I1I-7 

I1I-7 

Ill-g 

111-7 

I1I-4 

III-6 

III-5 

111-3 
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III-5 

III-3 

II- 117 

III-  10 


I1I-3 

III-3 

111-5 

III-4 

III-8 

III-8 

II1-7 

I1I-7 

ni-7 
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III-5;  111-7 
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111-4 

III-4 

IU-4 

III-4 

in-4 


III-5 

in-5 

III-S 

ni-5 

in-6 

III-3 

III-7 

II1-7 

III-7 

111-7 

1II-3 

ni-8 

III-4 
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Voluntariness  . 

Waiver  of  privilege  against 

By  accused  . 

By  witness  . 

i^ver  of  rights 

Conditional  guilty  plea . 

Huluie  to  move  to  suppress . 

Generally  . 

Guilty  plea,  effect  of  . 

S«lf-ln|ury,  infliction  of . 

Sailing  mllNary  praparty,  unlawfully  . 

Saman 

Extraction  of . 

Source  of . 

Sanlanoa 

See  also  specific  topics. 

Announcement  of 

Findings,  effect  on  reconsideration  of . 

Generally  . 

Authorized  punishments . 

Capital  cases . 

Confinement,  credit  for  illegal  pretrial  . 

Contempt,  sentence  for  . 

Convening  authority's  action  on 

Generally  . 

Modification  of  initial  action  . 

Summary  court-martial  . 

Deliberations . 

Determinalion  of . 

Execution  . 

Fonns  of . 

Impeachment  of  . 

Instructions  on  . 

Maximum  limitations 

Chart  of  maximum  punishments  . 

Circumstances  affecting  increase . 

General  court-martial . 

Generally  . 

New  trial . 

Other  trial  . 

Rehearing  . 

Special  court-martial  . 

Summary  court-martial  . 

Multiplicity . 

Procedure  . 

Reconsideration  of  . 

Voting  . 

Sumwicd  procMdInga.  See  Pratentanclng  prooudura. 

SanUtMl  or  lookout 

Assauhon . 

Misbehavior  as  . 

Offenses  against  or  by  . 

SoporoMon 

See  also  Bod  oonduet-dlochorgo;  OlohonoroMo  diocitargo; 
Ottmloaal. 

Fraudulent . 

Unlawfiil,  effecting  . 

SorkHiB  oftonoo,  misprision  of  . 

Ssnrlcs 

Charges,  of . 

Record  of  trial,  of . 

Subpoena,  of . 

IMitten  motion,  of  . 

MvVioOTg  omwitinp  unovr  iww  pfvivfWM  . 
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Ref 

ftge 

Mil.  R.  Evid.  304(c)(3) . 

Mil.  R.  Evid.  301(e)  . 

III-5 

111-3 

Mil.  R.  Evid.  301(d)  . 

111-3 

R.C.M.  910(a)(2) . 

11-117 

Mil.  R.  Evid.  304(d)(2)(A)  . . 

III-5 

Mil.  R.  Evid.  305(g)  . 

111-7 

.*  , 

Mil.  R.  Evid.  304(d)(5) . 

III-S 

IV.  Para.  40  . 

lV-68 

4 

IV.  Para.  32  . 

lV-54 

- 

~ 

Mil.  R.  Evid.  312(d);  406  .. . 

IIMI:  III- 19 

Mil.  R.  Evid.  412(b)(2)(A)  . . 

II1-2I 

,*■  -•*  -*■ 

R.C.M.  924(a),  (c) . 

11-138;  11-139 

R.C.M.  1007  . 

11-155 

R.C.M.  1003(b)  . 

II- 144 

-.'“•.•"sVJ 

R.C.M.  1004  . 

II- 149 

R.C.M.  3050X2),  (k)  . 

11-25;  11-25 

R.C.M.  809(c)(2)(C),  (e)  . . . . 

11-97;  11-98 

R.C.M.  1107(d)  . 

11-173 

R.C.M.  1107(f)(2)  . 

II- 175 

R.C.M.  1306(b)  . 

11-206 

R.C.M.  1006  . 

11-153 

*,•  ^ 

R.C.M.  1002  . 

II- 144 

R.C.M.  1113  . 

11-185 

Appendix  II  . 

AIl-1 

R.C.M.  1008  . 

n-155 

- s  -wi 
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R.C.M.  1005  . 

11-152 

Appendix  12 . 

AI2-I 

•.*  V* 

R.C.M.  1003(d)  . 

IM48 

R.C.M.  201(f)(1)  . 

II-9 

R.C.M.  1003  . 

n-144 

R.C.M.  810(d)  . 

11-99 

R.C.M.  810(d)  . 

11-99 

R.C.M.  810(d) . 

11-99 

R.C.M.  201(f)(2)(B)  . 
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w  ^ 
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11-155 

R.C.M.  1006(d) . 
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SftMions 

Article  39(i)  . 

Closed 

Control  of  spectators  . 

Deliberations  and  vote,  findings 
Deliberations  and  vote,  sentence 
Objections  to  rulings  of  president 

Opening  . 

Post-trial  . 

Sailing  aaWa  non|iidlclal  punlstinMnt 
Savaranca 


Ref  Page 

R  C  M  803  11-91 

R  C  M  806(b)  .  11-94 

R  C  M.  921(a)  .  II  136 

R  C.M.  1006(a)  .  11-153 

R.C.M.  801(e)(3)(C)  .  11-89 

R  C  M.  901  .  11-103 

R.C.M.  1102  .  11-161 

V.  Para.  6d  .  V-8 


Charges,  of 

Appeal  by  United  States,  effect  of  . . . . 

Motion  for  . 

Co-accused,  of  . 

Saxual  oNanaa,  evidence  of  character  of  victim  . . 

Ship.  See  Viaaal. 

SIwia  patrol.  See  Law  anforcamant  official. 
Signing  falaa  olflclal  documant  or  atatantant 
Signing  lacalpl  wllhout  knowladga  of  facta 

Sitting  on  poaL  aantinal  or  lookout . 

Slapping  on  poaL  aantinal  or  lookout . 


R.C.M.  908(bM4) .  11-115 

R.C.M.  905(b)(5);  906(b)(10)  11-108;  11-112 

R.C.M.  905(b)(5);  906(b)(9)  .  11-108;  11-1 12 

Mil.  R.  Evid.  412  .  111-20 

IV.  Para.  31  .  lV-53 

IV.  Para.  58  .  lV-103 

IV.  Para.  104  .  IV- 140 

IV.  Para.  38  .  lV-66 


Assault  with  intent  to  conunit  . 

Generally  . 

Murder  while  commiting . 

Solicitation 

Attempt  distinguished  . 

Desertion . 

Misbehavior  before  the  enemy  . 

Mutiny  . 

Other  offenses . 

Fhndering  distinguished  . 

Sedition . 

Spadal  court-martial 

See  also  Specific  topics. 

Composition  . 

Counsel 

Detail  to  . 

Generally  . 

Requited  to  adjudge  bad-conduct  discharge 

Jurisdiction  . 

ftrsonnel  of  . 

President  of,  without  military  judge 

Defined  . 

Duties  . 

Procedural  guide . 

Record  of  trial  . 

Referral  of  charges . 

SpacM  dalanaaB  See  Dalanaaa. 


IV.  Para.  64  .  IV-112 

IV.  Para.  51  .  IV-90 

IV.  Para.  43  .  IV-71 

IV.  fera.  4c(4)  .  IV-5 

IV.  Para.  6  .  IV-7 

IV.  Para.  6  .  IV-7 

IV.  Para.  6  .  IV-7 

IV.  Para.  105  .  IV-141 

IV.  Para.  6c(3)  .  IV-8 

IV.  Para.  6  .  IV-7 

R.C.M.  501(a)(2) .  11-47 

R.C.M.  510(b)  .  11-47 

R.C.M.  502(d)  .  11-48 

R.C.M.  201(n(2)(B)(ii)(a)  .  .  Il-IO 

R.C.M.  201(f)(2)  .  11-10 

R.C.M.  501  .  11-47 

R.C.M.  103(15)  .  II-2 

R.C.M.  502(bM2) .  IM8 

Appendix  8 .  A8-I 

R.C.M.  1103(c)  .  11-163 

R.C.M.  404(d);  601  .  11-36;  11-61 


In  conjunction  with  general  findings .  R.C.M.  918(b)  .  II-I33 

Requirement  for  essential  findings  of  fact  in  ruling  on 

Motions,  generally  .  R.C.M.  905(d)  .  11-109 

Motions  to  suppress 

Confessions  and  admissions  .  Mil.  R.  Evid.  304(d)(4) .  III-S 

Evidence  of  eyewitness  identification  .  Mil.  R.  Evid.  321(f)  .  III-I8 

Product  of  search  and  seizure  .  Mil.  R.  Evid.  311(d)(4) .  III-9 

SpucmcfiMonfi.  See  ChwgM  anti  spwlficatlom. 


Access  to  court-martial  .  R.C.M.  806(a)  .. 

Control  of .  R.C.M.  806(b)  . . 

Witnesses  as .  Mil.  R.  Evid.  615 

SpMCti,  provoking  .  IV.  Para.  42  . . . . 
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II- 94 

III- 35 

IV- 71 


Indox  59 


MCM,  1964 


INDEX 


SpMdy  trial 

Accountability 

Inception  of  time  period . 

Tennination  of  time  period  . 

Arrest 

Effect  of  . 

Release  from . 

Conbnemenl.  pretrial 

Effect  of  . 

Release  from . 

Dismissal  of  charges 

Effect  of  . 

Motion  for  . 

Remedy  for  violation  . 

Excluded  periods  . 

Extraordinary  circumstances,  effect  of  . 

Generally  . 

Imposition  of  restraint,  effect  of . 

Mistrial,  effect  of . 

Motion  concerning 

Burden  of  proof  . 

Grounds  . 

Multiple  charges,  effect  of . 

Preferral  of  charges,  effect  of  . 

E*tetrial  agreement,  waiver  of  right  not  permitted . 

Remedy  for  denial  of . 

Time  periods . 

Splat.  See  Spying. 

SpontaiMoua  axclamation . 

Spouaaa,  privilege  as  to  . 

spying 

Generally  . 

Votes  requited  to  convict . 

Staff  ludga  advocala 

See  also  Actvica,  pralrlal. 

Charges  and  specifications,  amendment  by  . 

Communications  with 

Convening  authority . 

Judge  Advocate  General.  The  . 

Staff  judge  advocates . 

Defined  . 

Execution  of  sentence,  advice  on  . 

Member,  ineligible  to  serve  as . 

Military  judge,  disqualified  after  acting  as . 

Pretrial  agreement,  negotiations  . 

Recommendations,  post-trial 

Disqualification . 

Form  and  content  . 

Generally  . 

No  findings  of  guilty  . 

Service  on  defense  counsel  . 

Slantfifig.  See  SMrcti  and  aalzura;  Salf-Incrimlnatlon. 
Staia  law 

Judicial  notice  of  . 

Offenses  under  . 

- *  - 

Vunwiwfiiv 

Accused  in  presentencing  proceedings  . 

Closing,  by  counsel  . 

Coercion  of . 

Disclosure  by  trial  counsel  . 

Disloyal . 

ftJse  . 

Hearsay.  See  CvManca,  Hearsay. 

Inconsistent,  for  impeachment . 

Indpxao 


Ref  ftge 

R.C.M,  707(b)(2> .  11-84 

R.C.M.  707(b)(.7) .  11-84 

R.C.M  707(b)(1) .  11-84 

R.C.M.  707(b)(2),  (d)  .  11-84;  11-85 

R.C.M.  707(b)(1)  .  11-84 

R.C.M.  707(b)(2),  (d)  .  11-84;  11-85 

R.C.M.  707(b)(2) .  11-84 

R.C  M.  905(c)(2)(B); 

907(b)(2)(A)  .  11-109;  11-114 

R.C.M  707(c)  .  11-86 

R.C.M.  707(c)  .  11-85 

R.C.M.  707(c)(5)(B),  (d)  ...  11-85;  11-85 

R.C.M.  707  .  11-84 

R.C.M.  707(b)(2) .  11-84 

R.C.M.  707(b)(2) .  11-84 

R.C.M.  905(c)(2)(B)  .  11-109 

R.C.M.  907(b)(2)(A) .  11-114 

R.C.M.  707(b)(4) .  11-85 

R.C.M.  707(b)(2) .  11-84 

R.C.M.  705(c)(1)(B)  .  11-81 

R.C.M.  707(e)  .  11-86 

R.C.M.  707(a),  (d)  .  11-84;  11-85 

Mil.  R.  Evid.  803(2)  .  III-36 

Mil.  R.  Evid.  504  .  III-23 

IV.  Para.  30  .  IV-52 

R.C.M.  921(c)(2)(A)  .  11-137 

R.C.M.  603(b)  .  11-63 

R.C.M.  105(a)  .  11-6 

R.C.M.  105(b)  .  II-6 

R.C.M.  105(b)  .  n-6 

R.C.M.  103(17)  .  II-2 

R.C.M.  1113(c)(1)  .  11-185 

R.C.M.  912(f)(1)(G),  (H)  . . . .  II-I22;  IM22 

R.C.M.  902(b)(2) .  H-105 

R.C.M.  705(d)(2) .  11-82 

R.C.M.  1106(b)  .  II-I69 

R.C.M.  1106(d)  .  n-170 

R.C.M.  1106  .  11-169 

R.C.M.  1106(e)  .  11-171 

R.C.M.  1106(0  .  n-171 

Mil.  R.  Evid.  201 A  .  111-2 

IV.  Para.  60c(4)(c)  .  IV- 1 10 

R.C.M.  1001(c)(2) .  11-143 

R.C.M.  919  .  11-134 

Mil.  R.  Evid.  304(c)(3) .  III-5 

R.C.M.  701(a)(1)(C)  .  11-67 

IV.  Para.  72  .  IV-119 

IV.  Paras.  31;  57  .  IV-53;  lV-101 

Mil.  R.  Evid.  613  .  III-34 
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Investigation .  pretnal.  use  in 
Limited  admissibility 
Opening,  by  counsel 

Produetion.  after  testimony  . 

Unsworn,  by  accused . 

State  racords,  authentication  of  . 

Statutes,  judicial  notice  of 

Statutes  of  limitations 

Motion  to  dismiss 

Burden  of  proof  . 

Generally  . 

Tolling . 

Statutory  raps . 

Steal.  See  Larcsny. 

Stipulations 

Confessional  . 

Effect  . 

Generally  . 

Investigation,  pretrial,  use  at . 

Kinds  . 

Military  judge 

Authority  to  reject  . 

Inquiry  . 

Military  Rules  of  Evidence,  applicability . 

I'retrial  agreement,  term  or  condition  of . 

Procedure  . 

Withdrawal  from . 

Stolan  propsrty,  rscalvlng,  buying,  concsaling 

Straggling  . 

Striking 

See  also  Assault. 

Colors  or  flag  . 

Commissioned  officer . 

Noncommissioned,  petty,  or  warrant  officer . 

Sua  sponte,  defined  . 

Subordinate  compslling  surrsndsr . 

Subpoana 

Evidence  . 

Form  . 

Generally  . 

Right  to . 

Witnesses  . 

Succasaor  In  command,  included  in  "convening  authority" 
Summary  court-martial 

Applicability  of  Military  Rules  of  Evidence . 

Composition  . 

Convening 

By  accuser  . 

Procedure  . 

Who  may  convene  . 

Convening  authority's  action  . 

Counsel,  right  to  . 

Evidence,  production  of . 

Rinction  . 

Generally  . 

Jurisdiction  over  persons  and  offenses  . 

Military  judge,  included  in  definition  of . 

Noncapital  offenses  . 

Objection  to  trial  by . . 

Procedural  guide . 

Procedure 

R>st-trial  . 

Pretrial  . 

Thai . 

Punishments  . 


Ref  Page 

R  C  M  405(g)(4l  11-40 

Mil  R  Evid  lOS  III-2 

R  C  M  Ol.tibi  11-124 

R  C  M  014  .  11-126 

R.CM  IOOI(cK2I(Ci  Il-I4.t 

Mil  R  Evid.  dOI;  902  .  111-40 

Mil  R  Evid  201A  111-2 

R  C  M  90.S(c«2MB)  .  11-109 

R  C  M  907(bl(2l(B)  .  11-114 

R  C  M.  40.t(a)  .  11  .15 

IV.  Para  45  .  IV  76 

R.C.M.  705(b)(1)  .  11-80 

R.C.M.  811(e)  .  11-100 

R.C.M.  811  .  ll-lOO 

R.C.M.  405(g)(4)(A)(v)  .  11-40 

R.C.M.  811(a)  .  11  100 

R.C.M.  811(b)  .  11-100 

R.C.M.  811(c)  .  11-100 

R.C.M.  811(e)  .  ll-lOO 

R.C.M.  705(c)(2) .  11-81 

R.C.M.  811(f)  .  11-101 

R.C.M.  811(d)  .  11-100 

IV.  Para.  106  .  IV.142 

IV.  Para.  107  .  IV- 1 43 

IV.  Para.  24  .  lV-43 

IV.  Para.  14  .  IV-21 

IV.  Para.  15  .  1V.24 

R.C.M.  103(18)  .  II-2 

IV.  Para.  24  .  lV-43 

R.C.M.  70.3(f)(4)(B)  .  11-78 

Appendix  7 .  A7-1 

R.C.M.  703  .  11-74 

R.C.M  703(a)  .  11-74 

R.C.M.  703(e)(2) .  11-76 

R.C.M.  103(6)  .  II- 1 

R.C.M.  1304(b)(2)(E)  .  11-205 

R.C.M.  1301(a)  .  11-201 

R.C.M,  1302(b)  .  11-202 

R.C.M.  1302(c)  .  11-202 

R.C.M.  1302(a)  .  11-202 

R.C.M.  1306(b)  .  11-206 

R.C.M.  1301(e)  .  11-202 

R.C.M.  1301(f)  .  11-202 

R.C.M,  1301(b)  .  11-201 

II.  Chapter  XIII  .  11-207 

R.C.M.  1301(c)  .  11-201 

R.C.M.  103(15)  .  II-2 

R.C.M.  1301(c)  .  11-201 

R.C.M.  1303  .  11-203 

Appendix  9 .  A9-1 

R.C.M.  1306  .  11-206 

R.C.M.  1304(a)  .  11-203 

R.C.M.  1304(b)  .  11-203 

R  C  M.  1301(d)  .  11-201 
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Record  of  trial 

Authentication  . 

Format . 

Forwarding  copies  . 

Preparation  . 

Review  by  summary  court-martial  . 

Referral  of  charges  to . 

Basis  . 

By  general  coun-martial  convening  authority  . 

By  special  court-martial  convening  authority . 

By  summary  court-martial  convening  authority  . 

Review 

By  a  Judge  advocate . 

By  The  Judge  Advocate  General . 

Subpoena,  authority  to  issue  . 

Vacation  of  suspended  sentence . 

Witnesses,  production  . 

SupiWIW  Court,  appeal  of  courts-martial  to  (Art.  67(h).  UCMJ) 
Surrandor 

Shameful . 

Subordinate  compelling  . 

Suspension  of  mllltsry  Judge,  counsel  . 

Suspension  of  nonjudicisl  punishment  . 

Suspension  of  sentence 

Conditions  of  suspension  . 

Genertdly  . 

Limitations  . 

Termination  by  remission . 

Vacation  of  suspension 

Confinement  pending . 

Generally  . 

Procedure  . 

Report  of  proceedings  . 

Tune  for  . 

Who  may  suspend  . 

Swssrtng 

Set  also  Osths. 

ftlse  . 

TMdng,  twrongful  . 

See  alio  Larceny. 

IMsphons,  tspptng  . 

TMevISlon,  broadcasting  from  courtroom  prohibited  . 

TMtity 

Accused,  failure  to . 

Wongfiil  refusal . 

DMtNnony 


Ref.  fege 

R.C.M.  1305(c)  .  11-206 

Appendix  15  .  A 15-1 

R  C.M.  1305(e)  .  11-206 

R.C.M.  1103(d);  1305  .  11-163,  11-205 

R.C.M.  II03(i)(2);  1305(a)  .  .  11-165;  11-205 

R.C.M.  403(b)(4);  601(d)(1)  11-36;  II-6I 

R.C.M.  601(d)(1) .  II-6I 

R.C.M.  407(a)(4) .  11-44 

R.C.M.  404(d)  .  11-36 

R.C.M.  403(b)(4) .  11-36 

R.C.M.  1306(c)  .  11-207 

R.C.M.  1306(d)  .  11-207 

R.C.M.  703(e)(2)(C);  1301(f)  11-76,  11-202 

R.C.M.  1109(e)  .  11-180 

R.C.M.  1301(f)  .  11-202 

R.C.M.  1205  .  11-195 

IV.  Para.  23  .  lV-39 

IV.  Para.  24  .  lV-43 

R.C.M.  109  .  II-6 

V.  Para.  6a  .  IV-7 

R.C.M.  1108(c)  .  11-178 

R.C.M.  1108  .  11-177 

R.C.M.  1108(d)  .  11-178 

R.C.M.  1108(e)  .  11-178 

R.C.M.  1109(c)  .  11-178 

R.C.M.  1109  .  11-178 

R.C.M.  1 109(d),  (e)  .  11-179;  11-180 

Appendix  18 .  A 18-1 

R.C.M.  1109(b)  .  11-178 

R.C.M.  1108(b)  .  11-177 

IV.  Para.  79  .  IV- 1 24 

rv.  Para.  46  .  IV-77 

Mil.  R.  Evid.  317  .  IIM6 

R.C.M.  806(c)  .  11-95 

Mil.  R.  Evid.  301(f)(1),  (g)  .  .  I1I-4;  III-4 

IV.  Para.  108  .  IV- 143 


Expert.  See  EvWsncs,  Expert. 

False  . 

See  alio  PSrJury. 

How  taken  in  court-martial  . 

Interpreter,  given  through . 

Investigation,  pretrial,  alternatives  . . 

Offer  of  proof . 

Prior  proceeding,  admissibility 

Court-martial,  at . 

Investigation,  pretrial  at . 

Privileged.  See  EvMsncs,  Privileges. 

Spouse  of  accused  . 

Stipulation  cf  expected . 

TiMfL  See  Larowiy. 

ThfMt 

See  alio  Extortion. 

Bomb  . 

Communicating  . 


IV.  Para.  57  .  IV-IOl 

R.C.M.  913(c)(2) .  11-125 

Mil.  R.  Evid  604  .  III-32 

R.C.M.  405(g)(4) .  11-40 

Mil.  R.  Evid.  103(a)(2) .  IIM 

Mil.  R.  Evid.  804(b)(1) .  III-39 

R.C.M.  405(g)(4)(A)(iii), 

B(iii)  .  11-40;  11-40 

Mil.  R.  Evid.  504  .  111-23 

R.C.M.  811  .  Il-lOO 


IV.  Para.  109  .  IV- 144 

IV.  Para,  no  .  IV-145 
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form  . 

^  a^M,  judicial  nolice  of  . 

counsel 

ftf  also  Counsel. 

.41>sence  of  . 

Announcemenl  of . 

Assistant 

Detailing  . 

Duties  . 

Oath  . 

Qualifications  . 

Challenges  against  members,  announcing  grounds  . 

Changes  . 

Charges  and  specifications 

Authority  to  change  . 

Service  . 

Deposition,  attached  for . 

Detailing  . 

Disclosure  to  defense  See  Disclosure  end  discovery. 
Disqualification  of  . 

Disqualified  to  act  as  other  court-martial  personnel . 

Duties  . 

Evidence,  production  of . 

Mental  examination  of  accused,  disclosure  of  results  to  . 

Oath 

Generally  . 

Unsworn  previously  . 

Opening  statement  . 

Presence  at  court-martial  . 

Qualifications 

Announcement  of . 

General  court-martial . 

Special  court-martial  . 

Record  of  trial 

Examination  . 

Responsibility . 

Service  . 

Result  of  trial,  report  . 

Service  of  charges  . 

Witnesses,  production  of  . 

Unsuthorlisd  sbssncs  . 

See  also  Dsssrtlon. 

UiMHJthorlssd  Insignis,  bsdgs,  ribbon,  dsvics,  or  IspsI  briton, 

tss  Bring  of  . 

Unsuthorlisd  psss  . 

Unchsrgsd  misconduct 

Action  with  presented  to  court-martial  . 

Evidence,  when  admissible  . 

Instruction  on  . 

UnNorm 

For  courts-maitial 

Accused,  responsibility  for  . 

Military  judge,  determination  . 

Wearing  unauthorized  insignia,  badge,  ribbon,  device,  or  lapel  but¬ 
ton  . 

UnNorm  Cods  of  Mintsry  JusMcs  (UCNU) . 

Fhihite  to  enforce  or  comply  with . 

Unit,  ssporls  or  dstachsd,  defined . 

IhilBwftil  sppfshsnslon  . 

ufiiswfui  QwnDon  . 

Unlswful  sfiHstmsnt,  sppointmsnt,  sspsrstlon . 


Ref. 

Page 

Appendix  7 . 

A7-I 

Mil  R-  Evid.  201A 

111-2 

R.C.M.  805(c)  . 

11-93 

R.C.M.  813(a)(6);  901(b)  ... 

11-101;  11-103 

R.C.M.  501(b);  502(d)(2); 

503(c)  . 

11-47;  11-49;  11-54 

R.C.M.  502(d)(5) . 

11-149 

R.C.M.  807(b)(1) . 

11-95 

R.C.M.  502(d)(2) . 

11-49 

R.C.M.  912(c)  . 

11-122 

R.C.M.  505(d)(1) . 

11-57 

R.C.M.  603  . 

11-63 

R.C.M.  602  . 

11-63 

R.C.M.  702(d)(2) . 

11-71 

R.C.M.  503(c)  . 

11-54 

R.C.M.  502(d)(4),  (f); 

901(d)(3) . 

11-49;  11-52;  11-103 

R.C.M.  502(e)(2)(D)  . 

11-52 

R.C.M.  502(d)(5) . 

11-49 

R.C.M.  703(f)  . 

11-78 

R.C.M.  706(c)(3),  (5)  . 

11-83;  11-84 

R.C.M.  807(b)(1) . 

11-95 

R.C.M.  901(d)(5) . 

11-104 

R.C.M.  913(b) . 

11-124 

R.C.M.  803;  805  . 

11-91;  11-93 

R.C.M.  901(d)(1) . 

11-103 

R.C.M.  502(d)(1) . 

11-48 

R.C.M.  502(d)(2) . 

11-49 

R.C.M.  1103(0(1)  . 

11-164 

R.C.M.  808;  1103(b)(1),  (c)  . 

11-96;  11-162;  11-163 

R.C.M.  1104(b)  . 

11-166 

R.C.M.  1101(a)  . 

11-159 

R.C.M.  602  . 

11-63 

R.C.M.  703(c).  (d).  (e)  . 

11-74;  11-75;  11-75 

IV.  Phra.  10  . 

IV- 14 

IV.  PUra.  113  . 

IV- 146 

IV.  Para.  77  . 

IV- 122 

R  C  M.  801(d)  . 

11-88 

Mil.  R.  Evid.  404(b);  608(b) 

III-19;  III-33 

Mil.  R.  Evid.  105  . 

II1-2 

R.C.M.  804(c)(1) . 

11-92 

R.C.M.  801(a)(1) . 

11-87 

IV.  Para.  113  . 

IV- 146 

Appendix  2 . 

A2-I 

IV.  Para.  22  . 

IV-37 

R.C.M.  504(b)(2)(A) . 

II-.54 

IV.  Para.  21  . 

IV-37 

IV.  Para.  21  . 

IV-37 

IV.  ftras.  7;  8  . 

IV-8;  I 
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Unlawful  antry  . 

Unawom  chargaa 

Amendment  resulting  in . 

Preferral  . 

Unawom  atatament 

Accused 

Investigation,  pretrial,  right  to  make . 

Presentencing  proceeding,  right  to  make  . 

Investigation,  pretrial,  objection  to  use  at  . 

Uaa,  wrongful,  of  controllad  substance  . 

Uttering  forged  Instrument . 

Uttering  worthless  check  . 

Vacation  of  suspended  punishment 

Conlinement.  pending  . 

General  court-manial  sentence  . 

Generally  . 

Nonjudicial  punishment  . 

Report  of  proceedings  . 

Special  court-martial,  bad-conduct  discharge . 

Special  court-martial  sentence,  no  bad-conduct  discharge  .... 

Summary  court-martial  . 

Value,  discussed  under  larceny  . 

Vehicle 

Defined  . 

Driving  recklessly  or  while  drunk . 

Vsnue.  See  Place  of  court-martial. 

Veracity,  impeachment  of  witnesses.  See  Evidence,  Impeachment. 

Verbatim  record  . 

Vsrdlct.  See  Findings. 

Vessel 

Hazarding  . 

lumping  from  . 

VIdecsaped  record  of  trial  . 

Views  and  Inspections,  by  court-martial  . 

VIolenoe,  offering  to  superior  commissioned  officer . 

Voir  dire 

See  also  Challenges. 

Members . 

Military  judge . 

Use  of  questionnaire . 

Voluntary  manslaughter  . 

Voting.  See  Deliberations  and  voting. 

Charges  and  specifications 

Defects  in  . 

Reading . 

Unsworn  . 

WSIver 

Appellate  review . 

Form  for  waiver  . 

Argument,  objections  to  . 

By  pretrial  agreement . 

Challenges 

Cause . 

Peremptory  . 

Selection  of  members . 

Conditional  guilty  plea,  effect  on  . 

Deposition 

Objections  in  . 

Request  for  . 

Enlisted  members,  request  for . 

Evidence,  admissibility  and  objections . 

Guilty  plea,  effect  of  . 

Instructions,  objection  to  . 
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Miliiary  Judge  alone,  request  for  trial  by  . 

Motions,  generally  . 

Objections,  generally  . 

Recommendation  of  staff  judge  advocate,  defect  in,  objections  to 
Self-incrimination 

Accused  . 

Witness  . 

War 

Judicial  notice  of  . 

Law  of.  See  Law  Of  War. 

Prosecution  of,  case  affecting  . 

Time  of 

Defined  . 

Element  of  offense  . 

Maximum  punishment  . 

Warrant  of  attachment  . 

Warrant  officer 

Apprehension  by  . 

Assault  on 

In  execution  of  office  . 

Not  in  execution  of  office  . 

Dishonorable  discharge  . 

Dismissal  of  commissioned  . 

Disobedience  of  . 

Disrespect  toward . 

Member  of  court-martial  . 

Restraint  of,  pretrial  . 

Warrant,  search.  See  Search  and  seizure. 

Waste  or  spoilage,  nonmilitary  property  . 

Weapon 

See  also  Assault;  Firearm. 

Carrying  concealed  . 

Wearing  unauthorized  Insignia,  decoration,  badge,  ribbon, 

device  or  lapel  button  . 

Wife,  Husband,  privileged  communication  . 

Willful  disobedience  of  orders . 

Wiretapping,  evidence  . 

Withdrawal 

Appellate  review  waiver,  of . 

Charges,  of 

Authority  to  . 

Effect  of  . 

Generally  . 

Mistrial  . 

Pretrial  agreement,  term  of  . 

From  conspiracy . 

From  offense,  as  principal . 

From  pretrial  agreement . 

Guilty  plea,  of  . 

WKness 

Access  to,  by  parties  . 

Appear,  neglect  or  refusal  to  . 

Competency  . 

Discovery.  See  Disclosure  and  discovery. 

Examination.  See  Questions;  Testimony. 

Expert,  employment  of  . 

Failure  to  call  . 

Immunity.  See  Immunity. 

Impeachment.  See  Evidence,  Impeachment. 

Members,  disqualified  as . 

Military  judge,  disqualified  as . 

Oath  . 

Perjury  . 
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Pretrial  agreement  concerning  . 

Privileges.  See  Evidence,  Privileges. 

Production  of 

Determination . 

Generally  . 

Motion  for  . 

Pretrial  investigation . 

Procedure  for  . 

Rights  of  parties,  court-martial  . 

Sentencing  . 

Subpoena  . 

Trial  counsel,  responsibility . 

Statements  of,  production  . 

Unavailable 

Court-martial  . 

Pretrial  investigation . . 

Worthless  checks.  See  Checks, 

WHtIngs 

Authentication  of  . 

Best  evidence  rule.  See  Evidence,  Contents  of  writings,  recordings, 
and  photographs. 

Used  to  refresh  memory  . 

Wrongful  sppropristlon  . 

Wrongful  cohsbitstlon  . 
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